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charters  and  statutes. 

3225.  Exceptional   rule  in    Pennsyl- 

vania. 

3226.  Exceptional  rule  in  Ohio. 

3227.  Under  Virginia  code  both  trans- 

feror and  transferee  liable. 

3228.  Exception  in  case  of  liability  for 

laborers'  wages. 


Article  II.     Right  of   Shareholder  to  Divest   His  Lia- 
bility. 


Section 

3231.  Right  to  transfer  shares. 

3232.  No  implied  power  to  restrain 

alienation  of  shares. 

3233.  By-laws  restraining  transfers  of 

shares  void. 
S234.  Valid  only  so  far  as  necessary  to 

protect  rights  of  corporation. 
3286.  Distinction  between  by-law  and 

charter  provision  restraining 

such  alienation. 

3236.  How  as  to  national  banks. 

3237.  Restraining  transfers. 

3238.  By-laws    prohibiting   transfers 

while  transferor  indebted  to 
corporation. 

3239.  Interpretation  of  such  regula- 

tions. 

3240.  Not  retroactive. 

3241.  When     purchaser     of    shares 

chargeable  with  notice  of  such 
a  by-law. 


Section 

3242.  When    transfers    require    ap- 

proval of  directors. 

3243.  Usage  that  stock  not  transfer- 

able where  holder  indebted  to- 
company. 

3244.  Effect  of  certificate  transferable- 

on  its  face. 

3245.  Power  to  impose  such  restraint- 

in  the  certificate. 

3246.  Statutory  lien  of  a  corporation. 

upon  its  shares. 

3247.  Lien  created  by  articles  of  incor- 

poration. 

3248.  Effect    and     extent     of    such 

lien. 

3249.  Effect  of  such  a  lien  upon  in- 

dorsers  and  sureties. 

3250.  Waiver  of  this  lien  by  the  cor- 

poration. 


Article  III.     Fraudulent  Transfers  to  Escape  Liability. 

Section  Section 

3255.  General  rule :  fraudulent  trans-      3256.  The  English  distinction  betweeit 
fers  to  escape  liability  void.  real  and  sham  transfers. 
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-3257.  Effect  of  procuring  consent  of 
the  directors  by  fraud. 

-3258.  Transfers  after  insolvency  or 
winding-up  proceedings. 

-3259.  American  doctrine:  transfers 
to  insolvent  or  incapable  per- 
sons to  escape  liability,  void 
although  out-and-out. 

■3260.  Stress  laid  by  American  judges 
on  the  question  of  intent. 

5261.  Fraudulent  intent,  how  proved. 

-3262.   Ultra  vires  transfers. 


Sbction 

8263.  Transfers  made  with  the  con- 
sent of  the  directors  but 
beyond  their  power. 

3264.  Reorganization  for  the  purpose 

of  defrauding  creditors. 

3265.  Bule  where  real  purchaser  takes 

the  transfer  in  the  name  of  an 
irresponsible  person  to  avoid 
liability. 

3266.  Transfers  for  the  benefit  of  cred- 

itors of  shareholders. 


-Article  IV.     Transfers   to   Persons  Incapable   of   Con- 
tracting. 


Sectiow 

■3270.  Divisions  of  the  subject. 

■3271.  Transfers  to  infants. 

•3272.  Effect  of  transfer  through  an 

infant  to  an  adult. 
3273.  What   if    company  wound  up 

during  minority. 
"8274.  Eatification  after  majority. 
■8275.  Married  women. 


Section 

3276.  Transfers  of  shares  to  the  com- 

pany itself  void. 

3277.  Exceptions  to  this  rule. 

3278.  Want  of  knowledge  on  part  of 

transferor. 

3279.  Transfer  to  a  non-existent  or  fic- 

titious person. 


Article  V.     Exoneration  op  the  Transferor. 


SEOnoN 

-8283.  General    rule   that    who   is   a 
shareholder    determined   by 
the  corporate  books. 
General    rule    that   transferor 
is  liable  while  his  name  re- 
mains on  the  books. 
5285.  View  that  transferor  is  relieved 
unless  guilty  of  negligence. 
Illustrations  of  this  view. 
This  view  denied  in  Ohio. 
Eule  where  the  transferor  is  a 
director. 
■S289.  Corporation  may  waive  formal- 
ity in  the  transfer. 
3290.  Where  the  transfer  is  to  the 
corporaf^iou  itself. 


3284. 


3286, 
3287, 
3288, 


Section 

3291.  Prohibited  transfers. 

3292.  Where  the  transferor  owns  and 

transfers  all  the  shares. 

3293.  Statutory  provisions  respecting 

notice  of  transfer. 

8294.  Statutory  provisions  avoiding 
transfers  made  within  a  given 
time  prior  to  the  failure  of  the 
corporation. 

3295.  Period  at  which  transfer  inoper- 
ative to  divest  liability. 

8296.  Where  the  liability  is  for  rent 

accruing  after  transfer  under 
a  lease  made  before  transfer. 

8297.  When    transferor    cannot    im- 

peach validity  of  transfer. 
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Article  VI.   Liability  of  the  Transferee. 


Section 

S301.  Transferee  may  be  liable  not- 
withstanding  informality    of  ■ 
transfer. 

3302.  Transfers    to     the     transferee 

without  his   consent. 

3303.  What  will  not  be  evidence  of 

such  consent. 

3304.  Error     in    distinguishing    the 

numbers  of    the   shares  not 
material. 

3305.  Not    necessary    that    the  new 

certificate  should  have  issued 
to  the  transferee. 

3306.  Transferee  liable  without  refer- 

ence to  the    motive  of    the 
transfer. 


Skction 

3307.  Eetransfer  in    pursuance  of  a- 

previous  agreement. 

3308.  Vendor  in  unregistered  transfer- 

may    recover    over    against, 
vendee. 

3309.  Liability  to  pay  assessments  as 

between    vendor    and    pur- 
chaser. 

3310.  Transfer  how  proved  to  make 

transferee  liable. 

3311.  Point  of  time  at  which  liability 

attaches  to  transferee. 

3312.  Shares  transferable   free  fromi 

liability  when    it    has  been. 
exhausted. 

3313.  Purchasers  at  execution  sale. 


CHAPTER  LVIII. 

LIABILITY     OF     EXEOUTOES,     ADMINISTKATOES,     HEIES,    AND- 

LEGATEES. 


Section 

3317.  Corporate  shares  pass  not  to  the 

heir,  but  to  the  executor  or 
administrator. 

3318.  The  estate  liable:  not  the  ex- 

ecutor or  administrator. 

3319.  Doctrine  in  Massachusetts  that 

estate  not  liable. 

3320.  The     general    American     doc- 

trine. 

3321.  Distinction  between  a  statutory 

penalty  and  a  liability  arising 
out  of  contract. 

3322.  Charter    extended    and    debts 

contracted  after  the  death  of 
stockholder. 

3323.  Whether  executor  or  legatee  a 

contributory. 

3324.  Eight  of  executor  to  contribu- 

tion against  residuary  legatee. 
8325.  Heirs  assessable  to  the  extent 
of  assets  received  from  ances- 
tor. 


Section 

3326.  Mode  of  enforcing  contribution 

from  estate  of  deceased  share- - 
holder. 

3327.  By  a  proceeding  in  equity. 

3328.  Suing    executor    without    pro-- 

ceeding  in  probate  court. 

3329.  Time   within    which    demand 

against    estate    of    deceased, 
stockholder  presented. 

3330.  When  executor  personally  lia- 

ble. 

3331.  Executor  personally  liable  for 

breach  of  trust. 

3332.  Liability  of  the  estates  of  de-- 

ceased     non-resident     stock- 
holders. 

3333.  Creditors  not  to  be  delayed  un- 

til settlement  of  the  estates. 
of  deceased  shareholders. 

3334.  Executors  de  son  tort. 

3335.  English  doctrine  on'  this  sub- 

ject considered. 
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CHAPTER  LIX. 

•CONDITIONS  PEEOEDENT  TO   THE  RIGHT  TO  PROCEED  AGAINST 

STOCKHOLDERS. 

Art.  I.     Dissolution  op   the    Corporation.     §§  3340-3348. 
II.     Necessity    of    the    Creditor    Exhausting    His 
Remedy  at  Law.     §§  3351-3363. 

III.  What   Will    Excuse    this    Necessity.     §§  3367- 

3371. 

IV.  Other  Conditions  Precedent.     §§  3374-3388. 

Article  I.   Dissolution  oe  the  Corporation. 


Sectiok 

5340.  Scope  of  this  chapter. 

5341.  DiBsolution  of  the  corporation 

does  not  extinguish  its  debts. 
Consequences  of  this  principle. 
Effect  of  dissolution  upon  the 

liability  of  stockholders. 
Statutes   making    the   liability 

of  stockholders  depend  on  a 

dissolution  of  the  corporation. 


3342. 
3343. 

3344. 


Section 

3345.  What  constitutes  a  dissolution 

of  the  corporation  such  as  lets 
in  remedies  against  the  stock- 
holders. 

3346.  Failing  to  elect  officers,  and  sold 

out  under  execution. 

3347.  Becoming  utterly  bankrupt. 

3348.  How  fact  of  dissolution  pleaded. 


Article     II.     Necessity     of     Creditor    Exhausting    His 
Remedy   at   Law. 


3352. 


3353. 


Section 

3351.  General  rule  that  creditors  must 
exhaust  remedy  against  cor- 
poration before  proceeding 
against  stockholder. 

Under  some  theories,  even 
where  the  liability  is  said  to 
be  primary. 

As  under  the  New  York  Manu- 
facturing Act. 
3354.  When  judgment  at  law  against 
corporation  necessary  to  let 
in  equitable  relief  against  the 
stockholders. 

Facts  not  sufficient  to  dis- 
pense with  a  judgment  at 
law. 

Sufficient  to  exhaust  ordinary 
legal  remedies. 


3355. 


8356. 


Section 

3357.  Measure    of  diligence  is  judg- 

ment, fieri  facial,  and  nulla 
bona. 

3358.  Not  necessary  to  exhaust  rem- 

edy against  corporation  where 
liability  of  stockholder  is  pri- 
mary. 

3359.  Further  of  this  subject. 

3360.  Theorythatthe  liability  may  be 

that  of  a  partner  and  yet 
secondary. 

3361.  Theory  that  the  liability  is  sec- 

ondary and  collateral. 

3362.  Exceptional  rules  under  which 

not  necessary  to  recover  judg- 
ment against  corporation. 

3363.  Whether   the   return  of  nulla 

bona  is  conclusive  against  the 
shareholder. 
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Article  III.   What  Will  Excuse  This  Necessity. 


Section 

3367.  Dissolution  of  the  corpora- 
tion. 

8368.  Appointment  of  a  receiver. 

^369.  De  facto  dissolution  not  suffi- 
cient where  the  claim  sounds 
in  damages. 


Section 

3370.  Failure  to  comply  with  statu- 

tory requirements  so  as  to 
become  incorporate. 

3371.  Either  corporation  must  be  in- 

solvent generally,  or  creditor 
must  have  exhausted  his  rem- 
edies against  it. 


Article  IV.   Other  Conditions  Precedent. 


■Section 

-3374.  Proving  claim  before  receiver. 

3375.  Dispenses  with  necessity  for 
judgment,  even  where  the 
statute  requires  a  judgment. 

5376.  Exhausting  deposits  made  with 
the  State. 

3877.  Exhausting  equitable  assets  be- 
fore statutory  liability. 

3378.  Exhausting  remedy  against 
other  judgment  debtors  of 
corporation. 

5379.  Not  necessary  to  exhaust  indi- 

vidual liability  before  sub- 
jecting what  is  due  on  share 
subscriptions. 

5380.  Making  demand  upon  the  cor- 

poration or  its  officers. 


Section 

3381.  What  necessary  to  a  good  de- 
mand. 

Notifying  stockholder    of   pro- 
ceeding against  corporation. 

Giving  notice  to  stockholder  of 

the  default  of  the  corporation. 

3384.  Commencing  action  against  the 

corporation   within    a    given 

time. 

Call  by  directors  not  necessary 
to  right  of  action  by  creditor. 

Assessing  the  shareholders  after 
insolvency. 

Validity  of  this  assessment. 

Tender  of  a  certificate  not  nec- 
essary. 


8382. 


3383. 


8885. 

3386. 

3387. 
3888. 


CHAPTEE  LX. 

EFFECT  OF  JUDGMENT  AGAINST  THE  OORPOEATION. 


Section 

3392.  Judgment   against   corporation 
conclusive. 

Theory  and  extent  of  this  doc- 
trine. 

Application  of  the  rule. 

Theory  of  this  rule:  privity  of 
stockholder  with  the  corpora- 
tion. 

Conflicting  decisions  in  New 
York. 

New  York  rule  different  in  re- 
spect of  liability  for  unpaid 
shares :  judgment  prima  facie 
evidence  against  stockholder. 


3393. 

3394. 
3395. 


3396. 


8397. 


Section 

3398.  Where  the  action  is  against 
trustees  to  enforce  a  personal 
liability  for  failing  to  file  re- 
ports. 

8399.  Doctrine  that  a  judgment 
against  the  corporation  is 
prima  facie  evidence  of  the 
debt  in  a  proceeding  against 
the  stockholder. 

3400.  Subject  to  be   impeached    for 

collusion  or  fraud. 

3401.  Conclusiveness  of  judgments  by 

default. 
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Section 

8402.  Going  behind  the  judgment 
where  the  stockholder  ia  lia- 
ble only  for  a  particular  class 
of  debts. 

3403.  Judgment   against   corporation 

after  dissolution,  not  evidence 
to  charge  stockholder. 

3404.  Decree   assessing    shareholders 

in  winding-up  proceedings 
conclusive  without  personal 
service. 


Section 

3405.  "Whether    suit    against    stock- 

holder is  upon  judgment  or 
original  demand. 

3406.  Eight  of  stockholder  to  appeal- 

er prosecute  error  from  judg- 
ment against  corporation. 

3407.  Eecitals    in    judgment   against 

corporation      not      evidence 
against  stockholder. 

3408.  Oonclusivenesa  of  judgment  in 

supplementary       proceeding- 
against  stockholder. 


CHAPTEE    LXI. 

REMEDIES    AND    PEOOEDUEE. 
Art.  I.     Theories   and    Statutes  Under  Which   Remedy- 
Is  AT  Law.     §§  3413-3424. 
II.     Theories   and   Statutes  Under  Which   Eemedy 
Is  IN  Equity.     §§  3428-3442. 

III.  Where   the   Creditok  Is   Also   a   Stockholder.. 

§§  3446-3450. 

IV.  Rules    in    Particular    Jurisdictions.     §§  3453— 

3476. 

Article  I.     Theories  and  Statutes  Under  Which  Remedy 

Is  at  Law. 


Suction 

3413.  Eemedy  at  law  where    stock- 

holder in  default  in  payment 
of  calls. 

3414.  Doctrine    that   where    statute 

creates  a  right  and  prescribes 
no  remedy,  remedy  at  law. 
o415.  Eemedy  at  law  where  liability 
is  that  of  a  partner.  'n 

3416.  When  legal  and  equitable  reme- 

dies concurrent. 

3417.  Eight  of  individual  creditors  to 

proceed  at  law  ousted  by  a 
general  winding-up  proceed- 
ing. 
8418.  When  the  remedy  exists  at  law. 


Section 

3419.  Eeceiver,  assignee,  or  trustee 

may  sue  at  law  for  assess- 
ments. 

3420.  Creditor's  bill,  when  not  practi- 

cable. 

3421.  Bill  in  equity  by  receiver  of  a 

corporation  against  its  stock- 
holders. 


s*: 


3422.  In  case  of   a  foreign   corpora- 

tion. 

3423.  Continued:  distinction  between 

a  contractual  and  a  statutory 
liability. 

3424.  Continued,     with     illustrativer 

holdings. 
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Article  II.     Theories  and  Statutes    Under  Which   the 
Remedy  Is  in  Equity. 


Section 

3428.  Grounds  of  stockholders'  liabil- 

ity in  equity :  holding  assets 
of  the  corporation. 

3429.  As  where  they  have  not  paid  up 

their  share  subscriptions. 

3430.  Or  where  the  assets  have  been 

improperly  divided  among 
the  stockholders. 

3431.  In  case  of  a  statutory  individual 

liability. 

3432.  Eeasons  of  the  doctrine  that  the 

equity  forum  is  exclusive. 

3433.  "Where  the  proceeding  is  to  en- 

force contracts  made  in  behalf 
of  the  corporation  prior  to  its 
organization. 

3434.  Kemedy  in  equity  where  statute 

liability  is  to  creditors  as  a 
class. 


Section 

3435.  Or  where  the  statute  creates  a 
common  fund  for  creditors. 

Inapplicability  of  the  doctrine 
that  equity  will  not  relieve 
one  who  has  a  remedy  at  law. 

Grounds  on  which  concurrent 
jurisdiction  in  equity  sup- 
ported. 

On  the  ground  of  discovery. 

Bill  by  a  foreign  corporation  to 
discover  domestic  stockhold- 


3436. 


3437. 


3438, 
3439. 


3440.  Where  the  liability  is  in  propor- 

tion to  the  stock  held. 

3441.  In  case  of  deceased  sharehold- 

ers. 

3442.  When  court  will  not  restrain 

proceedings  at  law. 


Art.  III.     Where  the   Creditor  Is  Also  a  Stockholder. 


Section 

3446.  Eemedy  exclusively  in  equity. 

3447.  Kule  not  applicable  where  cred- 

itor stockholder  has  satisfied 
his  own  liability. 

3448.  Whether  assignee  of  a  stock- 

holder may  sue  at  law. 


Section 

3449.  Cases  disaffirming  or  qualifying 

the  rules. 

3450.  Circumstances    estopping    the 

stockholder  from  maintaining 
any  kind  of  action. 


Art.  IV.     Rules  in  Particular  Jurisdictions. 


Section 

3453.  Rule    in    the    United    States 

courts. 

3454.  Alabama. 

3455.  California. 

3456.  Colorado. 

3457.  Connecticut. 

3458.  Florida. 

3459.  Georgia. 

3460.  Ulinois. 

3461.  Indiana. 

3462.  Iowa. 

3463.  Kansas. 

3464.  Maine. 

B 


Section 

3466.  Maryland. 

3466.  Massachusetts. 

3467.  Minnesota. 

3468.  Missouri. 

3469.  New  York. 

3470.  Ohio. 
8471.  Oregon. 

3472.  Pennsylvania. 

3473.  Rhode  Island. 
8474.  South  Carolina. 
3476.  Washington. 
3476.  Wisconsin. 
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CHAPTEK    LXII. 

PAETIES    TO    PROCEEDINGS    BY    CEEDITOBS    AGAINST    STOCK- 
HOLDERS. 

Art.  I.     Creditors  as  Parties  Plaintiff.     §§  3481-3489. 
II.     Shareholders  as  Parties  Defendant.     §§  3492- 

3505. 
III.     The  Corporation  AS  A  Party  Defendant.    §§3509- 
3515. 


Article  I.     Creditors  as  Parties  Plaintiff. 


Section 

3481.  Two  theories  as  to  the  scope  of 

equitable  relief. 

3482.  Reconciling  these  theories. 

3483.  Theory  that  suit  in  equity  must 

be  on  behalf  of  all  creditors. 

3484.  Other  creditors  let  in  because 

entitled  to  share  ratably. 

3485.  Amending  bill  or  petition  so  aa 

to  make  it  the  suit  of  all  cred- 
itors. 


Secttion 

3486.  When  not  necessary  to  join  all 
creditors. 
Equity  rule  embodied    in  the 

codes  of  procedure. 
Dormant   partners:    cestui  que 
trust. 
3489.  Creditors  proceed  separately  at 
law. 


3487. 


3488. 


Article  II.     Shareholders  as  Parties  Defendant. 


Section 

3492.  Two  courses  open  to  the  cred- 

itor. 

3493.  Theory   that    all    shareholders 

within  jurisdiction  are  neces- 
sary parties  to  creditor's  bill. 

3494.  Contrary  theory  that  it  is  not 

necessary  to  join  all  the  stock- 
holders. 

3495.  Stockholders  out  of  the  juris- 

diction need  not  be  joined. 

3496.  All  stockholders  proper  parties. 

3497.  Not  necessary  to  make  share- 

holders defendants  in  order 
to  secure  appointment  of  re- 
ceiver. 

3498.  Joint  action  by  a  single  creditor 

against  all  the  stockholders. 


Section 

3499.  Recent  theory  that  stockholders 

are  not  necessary  parties  to 
a  winding-up  bill. 

3500.  Stockholders  must  be  sued  sep- 

arately at  law. 

3501.  Except  where  they  are  liable 

as  simple  partners. 

3502.  Separate  actions  t(T  enforce  lim- 

ited   liability:    joint   actions 
to  enforce  unlimited  liability. 
3502  a.  Rules   in  particular  jurisdic- 
tions. 

3503.  Summoning     the     stockholder 

with  the  corporation. 

3504.  "Whether  stockholder  so  sum- 

moned can  contest  the  merits. 

3505.  Where  stock  is  held  by  partner- 

ship firm. 
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Article  III.    The  Cokpokation  as  a  Party  Dependant. 


■Section 

-3509.  When  the  corporation  must  be 

joined. 
3510.  Corporation  a  necessary  party 

to  suit  to  sequester  unpaid 

subscriptions. 
-3511.  Judgment  against  corporation 

and  subsequent  action  against 

stockholder. 
-3512.  Whether    the    corporation    a 

necessary  party  to  enforce  a 

statutory  individual  liability. 


Section 

3513.  Corporation  when  a  proper 
party  in  an  action  to  enforce 
an  individual  liability. 
Bight  of  corporation  to  appeal 
from  order  assessing  stock- 
holders. 
Conclusion :  in  equity  all  cred- 
itors, all  shareholders,  all 
adverse  claimants,  and  the 
corporation  should  be  joined. 


3514. 


3515, 


CHAPTER   LXIII. 

PROCEEDINGS  IN  EQUITY. 

Art.  I.     Nature  and   Incidents  op  Creditors'  Bills   in 
Such  Cases.     §§  3518-3523. 
n.     Questions  op  Pleading  and  Proceduke.    §§  3526- 
3533. 
III.     The  Relief  Granted.     §§  3536-3545. 

Article  I.     Nature  and  Incidents  of  Creditors'  Bills  in 

Such  Cases. 

Section 

3520.  Auxiliary  relief  by  injunction. 

3521.  Necessity  of  a  judgment  at  law. 

3522.  Creditors  need  not  first  en- 
deavor to  induce  corporation 
to  sue. 


Section 

-3518.  Nature  of  a  creditor's  bill  in 
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against  debts  of  the  corpora- 
tion. 

3802.  Where  the  indebtedness  to  the 
stockholder  has  collateral  se- 
curity. 

8803.  Shareholder    can    only    assign 

debt  of  company  subject  to 
right  of  set-off. 

8804.  Policy-holders    cannot    set    off 

loss  against  liability  on  pre- 
mium note. 


Article  II.     Under  Particular  Statutes. 


Section 

5809.  Under  section  10  of  New  York 
Manufacturing  Law. 
Under  the  New  York  Business 
Companies  Act  of  1875. 


5810. 


Section 

3811.  In  a  proceeding  by  motion  under 

Missouri  statute    for  execu- 
tion against  the  stockholder. 

3812.  Under  Maine  statute. 
8813.  Under  Georgia  statute. 
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5816.  Shareholder  paying  more  than 
his  proportion  entitled  to  con- 
tribution. 

But  only  after  exhausting  rem- 
edy against  corporation. 

Eight  given  by  statute. 

Theories  of  contribution  in 
winding-up  proceedings. 

Extent  to  which  shareholders 
liable  to  contribute  as  among 
themselves. 

Whether  interest  recoverable  in 
a  suit  for  contribution. 

Form,  of  the  decree  enforcing 
contribution. 


3817. 

3818. 
8819. 

8820. 


8821. 


5822. 


Section 

3823.  Oases  denying  the  right  of  con- 

tribution without  reason. 

3824.  Cases  denying  contribution  with 

good  reason. 

3825.  Voluntary  payment    does    not 

create  right  of  contribution. 

8826.  No  contribution  where  the  ag- 

gregate debts  exceed  the  lia- 
bilities of  all  the  stockholders. 

8827.  Liability  for  contribution  under 

special  contracts. 

3828.  Actions  for  contribution  against 

non-resident  stockholders. 

3829.  Contributions  in  actions  at  law. 
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3833.  Legal   priorities   preserved   in 

equity. 

3834.  Judgments  satisfied  in  the  order 

of  their  date. 

3835.  Whether  a  judgment  creditor 

obtains  a  priority  by  the  fil- 
ing of  his  bill. 

3836.  Distinction  as  to  priorities  be- 

tween    creditors'    bill     and 
winding-up  proceedings. 

3837.  State  entitled  to  be  preferred  as 

a  creditor. 

3838.  Priority  of   creditor  first  suing 

stockholder. 


Section 

8839.  Doctrine   on    this    subject   ia 
Maine. 

3840.  Contrary  view  that  the  creditor 

first  suing  gets  no  priority. 

3841.  Whether  a  stockholder  can  givfr 

a    preference    to    particular 
creditors. 

3842.  What  if  creditor  holds  property 

of  the  corporation  delivered 
in  pledge. 

3843.  Priority  of  a  mortgage  of  un- 

called   amounts    due    upoa 
stock  subscriptions. 
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CHAPTER   LXXIII. 

EIGHT  TO  THE   OFFICE. 


Section 

3850.  Necessity  of  electing  a  board. 

3851.  Effect  of  failure  to  elect :  tenure 

of  the  ofiice     holding   until 
successor  chosen. 

3852.  Mode  of  compelling  election. 

3853.  Power  to  fill  vacancies. 

8854.  Power  to  remove  members  of 
the  board. 

3855.  Grounds  of  removal  by  judicial 

action. 

3856.  Mandamus  to  restore. 

3857.  Who  eligible. 
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3861.  Convening  the  meeting  to  elect, 

3862.  Notice  of  the  meeting. 

3863.  Directors    elected     after    date- 
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3864.  Elections  at  adjourned  meetings. 
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3866.  Manner  of  voting. 

3867.  Frauds  and  irregularities  in  the- 
conduct  of  the  election. 

Majority  of  all  the  shares  neces- 
sary to  elect. 

Effect  of  voting  for  ineligible^ 
candidates. 

Eight  to  vote. 

"Voting  in  respect  of  shares  held 
by  executors  or  trustees. 


3869. 

3870. 
3871. 


-XXX 


CONTENTS    OF    VOLUME    THREE. 


Sbctiok 

3872.  Eight  to  vote  as  between  pledgor 

and  pledgee. 
•3873.  Voting  in  respect  of  shares  held 

by  other  corporations. 

5874.  Statutory  limit  as  to  the  num- 
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by  a  single  shareholder. 

5875.  Disqualifications  of  the  share- 
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3876.  Eight  to  vote  by  proxy. 

3877.  No    superintendence    of    such 

elections  in  equity. 

3878.  But  equity  possesses  an  imper- 

fect jurisdiction. 
-3879.  Jurisdiction  by  quo  warranto. 


Section 

3880.  Eeviewing  such  elections  under 

New  York  statute. 

3881.  Under  California  statute. 

3882.  Persons  suing  for  the  office  must 

prove  qualification. 

3883.  Directors    suing    at   law   must 

show  title. 

3884.  Evidence  to  prove  such  title: 

adoption:  recognition. 

3885.  Evidence  to  prove  acceptance  of 

the  office. 

3886.  Eesignation  or  abandonment  of 

the  office. 

3887.  Abandonment  or  forfeiture  by 

reason  of  becoming  disquali- 
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DIEECTOES  AND  OFFICEES  DE  FACTO. 
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3893.  General  statement  of  doctrine. 

3894.  Who  are  directors  de  facto. 
-3895.  Persons   ineligible    to   the    of- 
fice. 

3896.  Who     are     not     directors     de 

facto. 

3897.  Title   to    office  cannot  be  im- 

peached collaterally. 
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3898.  What   if    two    boards    are  in 

existence  and  acting. 

3899.  Acts  of  directors  de  facto  bind 

the  stockholders. 

3900.  Cases    showing   the   extent  of 

protection  under  the  rule. 

3901.  Personal    liability  of    de  facto 

directors. 
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3904.  Preliminary. 

3905.  Directors  must  act  together  as 

a  board. 

3906.  Individual    directors    have   no 

authority  as  such. 

3907.  But  may  be  agents  by  special 

appointment. 

3908.  Separate  assent  of  a  majority 

not  binding. 

3909.  Cannot  vote  at  board  meetings 

by  proxy. 
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3910.  Where  the  act  is  private    all 

must  join :  where  it  is  public 
a  majority  may  act. 

3911.  Eule  as  to  public  acts  applica- 

ble to  private  corporations :  a 
majority  of  the  directors  rule. 

3912.  Distinction  between  a  select  and 

indefinite  body  in  respect  of 
a  quorum. 
8913.  Majority  of  all  the  directors  nec- 
essary to  a  quorum. 
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S914.  But  a  majority  of  the  assembled 
quorum  may  act. 

3916.  Acts  at  board  meeting  without 

a  quorum  voidable. 
^916.  Must  be  a  quorum  of  each  inte- 
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3925.  Directors  no  power  to  exclude 
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3926.  Presumption  in  favor  of  regular 

action. 

3927.  Extent  of  this  presumption. 

3928.  Eatification  of  acts  done  by  less 
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3929.  Power  of  a  quorum  to  contract 

with  their  own  members. 
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3931.  When   take  the  sense  of   the 

stockholders. 
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CHAPTEE    LXXVI. 


DELEGATION  OF  THEIR  POWER  BY  DIRECTORS. 


-SEcnoN 

3944.  How  far  directors  may  delegate 

their  authority. 
■3945.  Further  of  this  subject. 

3946.  Directors  may  not  delegate  the 

power  of  making  assessments. 
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3952.  May  contract  through  a  com- 
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bers. 

3953.  Power  of   such   committee-  to 

make  contracts. 

3954.  To  mortgage  the  property  of  the 
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3955.  Authority   to    convey  includes 

power  to  execute  suitable  in- 
struments. 
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of  litigation. 

3957.  Such  committee   no  power  to 
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3958.  Power  of  committee  appointed 

to  examine  and  report. 
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changes. 
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est. 
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3998.  Powers  of  directors  of  banking: 

companies. 
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4012. 
4013. 
4014. 

4015. 

4016. 


Section 

4009.  Directors  are  trustees  for  the 
stockholders. 

Bound  to  exercise  their  powers 
for  the  benefit  of  the  company. 

Cannot  create  any  relation 
which  will  make  their  per- 
sonal interests  antagonistic  to 
those  of  the  corporation. 

Illustrations. 

Engaging  in  a  rival  business. 

No  power  to  give  away  the 
assets  of  the  company. 

Paying  claims  barred  by  limita- 
tion. 

Bound  to  act  with  the  utmost 
good  faith. 

4017.  Engagements  contrary  to  their 

duty  voidable. 

4018.  Illustrations. 

4019.  Personally  liable  for  ultra  vires 

acts. 

4020.  To  what  extent  trustees  for  the 
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To    what    extent    trustees    for 

creditors. 
Not  allowed  to  make  a  profit 

out  of  their  trust. 
Personally  liable  for  breaches 

of  their  trust. 
Must  account  to  the  company 

for  secret  profits. 
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open  and  acquiesced  in. 
4026.  Rule  subject  to  the  maxim  that 
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4023. 


4024. 


4025. 
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he  who  seeks  equity  must  do- 
equity. 

Must  account  for  bribes  given, 
to  influence  their  official 
action. 

Not  chargeable  with  profits 
made  by  a  third  party  out  of 
their  trust  relation. 

Illustrations  showing  liability 
to.account  for  secret  profits. 

Further  illustrations. 

Illustrations  continued. 

Continued. 
4033.  Cannot    buy  shares    from  the 
company  and  resell  at  a  profit. 

But  may  purchase  the  shares 
of  other  stockholders. 

But  not  with  the  funds  of  the 
company. 

Purchasing  property  from  them- 
selves for  the  company. 
4037.  Buying  property  for  themselves 
and  reselling  to  the  corpora- 
tion at  a  profit. 

Liable  for  colluding  with  pro- 
moters. 

The  same  subject  continued. 

Cannot  buy  up  claims  against 
the  company  at  a  discount 
and  prove  them  for  the  full 
amount. 

View  that  they  may  recover  the- 
amount  expended  in  such 
purchases. 
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4028. 


4029. 

4030. 
4031. 
4032. 


4034. 


4035. 


4036. 


4038. 

4039. 
4040. 


4041. 
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est. 
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with  the  corporate  property. 
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depends  upon  their  nature 
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4063.  Such  contracts  closely  scruti- 

nized. 
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mous consent. 

4065.  Voidable  when  a  majority  of  the 

directors  constitute  the  other 
contracting  party. 

4066.  Director  cannot  be  a  secret  part- 
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corporation  and  third  per- 
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4067.  Director  may  recover  at  law  on 
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a  contract  with  the  corpora- 
tion. 

4068.  General  doctrine  that  directors 

may  lend  to  the  corporation 
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as  trustee  for  the  company. 

Form  of  relief  in  such  cases. 

Circumstances  under  which 
such  purchases  have  been  up- 
held. 

A  mere  stockholder  may  so  pur- 
chase. 


4073, 
4074, 


4075. 
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4079.  Contracts  between  two  corpora- 
tions not  void,  although  some 
of  the  oflBcers  in  one  are  offi- 
cers in  the  other. 
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4080.  Contract  not  voidable  if  there 
be  a  .quorum  of  directors  dM 
directors  in  both  corpora- 
tions. 
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whether  he  can  impeach  cor- 
porate acts. 

4122.  Right  of  action  in  assignee  for 

creditors. 


Section 

4123.  Pendency  of  actions  by  creditors 

prevents    subsequent  actions 
by  assignee. 

4124.  Directors  when  jointly  liable. 

4125.  Pleading:   declaration,   bill,  or 

complaint. 

4126.  Actions  by  assignees  and  trus- 

tees in  bankruptcy. 

4127.  Certain  defenses  considered. 

4128.  Defense  of  the  statute  of  limita- 

tions. 


CHAPTER  LXXXII. 

XIABILITY  OF   DIRECTORS  TO   STRANGERS  AND   CREDITORS  OF 
THE  CORPORATION  OUTSIDE  OF  STATUTE. 


Section 

4132.  General  nature  of  the  liability 

of  directors  to  persons  not 
members  of  the  company. 

4133.  Not  liable  as  partners  or  orig- 

inal undertakers,  except, 
etc. 

4134.  Personally   liable    where    con- 

tract does  not  show  that  it 
was  made  for  the  company. 

4135.  Personally  liable  for  acts  in  ex- 

cess of  their  authority. 

4136.  Unless  the  question  of  the  ex- 

tent of  authority  is  a  mere 
question  of  law. 

4137.  Not  liable  to  creditors  for  non- 

feasance, negligence,  misman- 
agement, breach  of  duty  to 
corporation,  etc 

4138.  Bank  directors  not  so  liable  to 

depositors. 

4139.  A  limitation  of   this    doctrine 

suggested,  and  contrary  hold- 
ings stated. 

4140.  But  liable  to  strangers  for  mal- 

feasance. 


4142. 


4143. 


Section 

4141.  Such  as  fraudulent  over  issues 
of  corporate  stock. 
Or  the    fraudulent    issuing    of 
second    mortgage    bonds    as 
"first  mortgage  bonds." 
Not  liable  for  overdrafts. 

4144.  Issuing  false  prospectuses,  mak- 

ing false  representations,  etc., 
whereby  the  public  are  de- 
ceived. 

4145.  Illustrations  of  this  liability. 

4146.  Effect  of  statute  of  frauds. 

4147.  Doctrine  that  there  must  have 

been  a  guilty  scienter  or  a 
fraudulent  intent  to  deceive. 

4148.  Action  by  sureties  against  trus- 

tees for  fraudulent  statem  ents . 

4149.  Remedies  in  equity. 

4150.  In  what  sense  directors  trustees 

for  creditors. 

4151.  Liability  for  preferring  creditors. 

4152.  Personally   liable    for    fraudu- 

lently diverting  the  com- 
pany's assets  from  its 
creditors. 
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4163.  Illustrations  of  this  liability.  4156.  Corporation  a  party  to  suit  in 

-4154.  Liability  to  pay  for  "  qualifica-  equity. 

tion  shares."  4157.  Liability  of  a  director  for  allot- 
■4155.  Creditor  may  also  follow  mis-  ting  shares  to  his  own  infant 

appropriated  assets  as  a  trust  children. 

fund. 

CHAPTER  LXXXIII. 

STATUTORY    LIABILITY    OF    DIRECTORS    AND    OFFICERS    TO 

CREDITORS. 

Art.  I.     In  General.     §§  4163-4178. 

II.     What  Debts  of  the  Corporation  Are  Within 
Such  Statutes.     §§  4182-4201. 

III.  Liability    Attaches    to    What    Directors    in 

Respect  of  the  Date  of  the  Debts  Being 
Contracted.     §§  4206-4213. 

IV.  Liability  for  Debts  Contracted  Before  Or- 

ganization.    §§  4216-4219. 
V.     Statutory  Liability  for  Failing  to  File  Cer- 
tain Reports.     §§  4221-4236. 
VI.     Liability  for  Making  False  Reports.    §§  4240- 

4255. 
VII.     Liability  for  Debts  Contracted  in  Excess  op 
A  Prescribed  Limit.     §§  4259-4280. 
VIII.     Liability  for  Certain  Prohibited  Loans. 
§§  4285,  4286. 
IX.     Liability  for  Declaring  Unlawful  Dividends. 

§§  4288-4295. 
X.     Miscellaneous  Liabilities  and  Penalties. 

§§  4298-4305. 
XI.     Remedies  and  Procedure  Under  these  Stat- 
utes.    §§  4308-4348. 
XII.     Defenses  to  Such  Actions.     §§  4854-4372. 

Article  I.     In  General. 

Section  Section 

4163.  eeneral  nature  of  this  liability.      4168.  Effect  of  a  repeal  of  the  statute 

4164.  These  statutes  penal  and  to  be  upon  accrued  rights. 

strictly  construed.  4169.  Whether  right  of    action'  dies 

4165.  View  that  such  statutes  are  not  with  creditor. 

penal.  4170.  Effect  of  constitutional  provi- 

4166.  Such  statutes  not  enforced  out-  sion  that  "  dues  from  private 

side  the  State  enacting  them.  corporations  shall  be  secured 

4167.  Cases  in    which'  this   doctrine  in  such  manner  as  shall  be 

applied.  prescribed  by  law." 
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4171.  Validity  of  a  statute  imposing  a 

liability  after  the  perBons 
sought  to  be  charged  become 
directors. 

4172.  Effect  of  a  dissolution  of  the 

corporation. 

4173.  Sense  in  which  directors  jointly 

liable. 

4174.  Meaning  of  "  jointly  and  sever- 

ally liable." 
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4175.  What  if  the  act  was  of  such  a 

nature  that  it  could  not  be 
done  by  a  single  director. 

4176.  Creditor   may  proceed  against 

one  or  more. 

Theory  that  under  statutes  mak- 
ing both  the  innocent  and  the 
guilty  liable,  all  must  be  joined. 

Example  of  a  statute  imposing; 
a  several  liability. 


4177. 


4178. 


Article  II.  "What  Debts  of  the  Corporation  Are  Within 
Such  Statutes. 


Section 

4182.  Liability  for  torts. 

4183.  Mere  gratuities. 

4184.  Security  debts. 

4185.  Debts  founded  in  fraud. 

4186.  Debts  due  the  directors  them- 

selves. 

4187.  Ultra  vires  debts. 

4188.  Certificates  of  deposit. 

4189.  Judgments  and  judgments  for 

costs. 

4190.  Debts   which    have   been    as- 


for 


4191.  Wages  of  employes. 

4192.  Debts  payable  in  future. 

4193.  Unliquidated      damages 

breaches  of  contract. 


Section 

4194.  Taxes. 

4195.  Debts    barred    by    limitation: 

obligation  of    lessee  to   pay 
taxes. 

4196.  Renewals. 

4197.  Debts   contracted  and  due  in 

other  States. 

4198.  Debts    due  to  participants  in 

the  wrongs  denounced  by  the 
statute. 

4199.  Debts  due  a   partnership  dis- 

solved by  death. 

4200.  Simple  contract  debts. 

4201.  Obligation  to  pay  a  guaranteed 

dividend. 


Article  III.  Liability  Attaches  to  What  Directors 
IN  Respect  of  the  Date  of  the  Debts  Being  Con- 
tracted. 

Section 

4206.  Liability  attaches  only  to  those 

directors  in  office  at  the  time 
of  the  default. 

4207.  Illustrations. 

4208.  Where  the  statute  enjoins  the 

making  of  a  particular  finan- 
cial statement  or  report. 

4209.  Such  as  the  New  York  Manu- 

facturing Corporations  Act. 

4210.  Where    the    statute   prohibits 


Section 

the  contracting  of  particular 
debts. 

4211.  Whether  liable  for  debts  con- 

tracted before  the   doing  of 
the  prohibited  act. 

4212.  When  the  debt  is  deemed  con- 

tracted   "after    such    viola- 
tion." 

4213.  Conclusiveness  of  action  of  cred- 

itor in  fixing  date  of  debt. 
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Article   IV.     Liability   for    Debts    Contracted    Before 

Organization. 


Section 

4216.  The  mischief  which  these  stat- 

utes were  designed  to  rem- 
edy. 

4217.  Liable  for  making  sham  pay- 

ments of  stock  subscriptions. 
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4218.  Liable  for  contracting  debts  be- 

fore legal  organization. 

4219.  Not  liable  on  contracts   made 

before  being  empowered  by 
the  by-laws. 


Article   V.     Statutory   Liability   for   Failing  to   File 
Certain  Reports. 


Section 

4221.  Introductory. 

4222.  Time   at    which   the   debt    is 

deemed  to  accrue. 

4223.  The  same,  where  the  contract  is 

to  deliver  or  receive  goods. 

4224.  In  the  county  or  counties  where 

the  corporation  may  conduct 
its  business. 

4225.  Meaning    of    "within    twenty 

days  from  the  first   day  of 
January." 

4226.  Liability  contingent  upon  cor- 

porate indebtedness  actually 
due. 

4227.  Efiect  of  giving  time  to  the  cor- 

poration. 


Section 

4228.  What  will  excuse  the  filing  of 

such  a  report. 

4229.  Need  not  state  how  much  capi- 

tal paid  in  cash  and  how  much 
in  property. 

4230.  What  is  a  signing  by  a  majority 

of  the  trustees. 

4231.  Verification. 

4232.  Signing. 

4233.  Further  of  the  construction  of  the 

New  York  Manufacturing  Act. 

4234.  Construction  of  other  statutes. 

4235.  ruing  a  false  report  not  equiva- 

lent to  filing  no  report. 

4236.  Publication  of  articles  of  incor- 

poration under  Iowa  statute. 


Article  VI.     Liability  for  Making  False  Reports. 
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4240.  Introductory. 

4241.  Nature  of  these  statutes. 

4242.  Such    statutes   penal:    strictly 

pursued — whether    enforcea- 
ble in  other  States. 

4243.  Only  those  Uable  who  sign  the 

report. 

4244.  Scienter:    doctrine  that  the  re- 

port must  have  been  willfully 
false. 

4245.  Such  willfulness  a  question  of 

fact  for  a  jury. 

4246.  What  facts  sufficient  to  make 

out  a  case. 

4247.  What  reports  have  passed  judi- 

cial scrutiny. 


Section 

4248.  Defense   that   the   report  was 

voluntary,  and  not  such  as 
required  by  the  statute. 

4249.  Each   report  gives  a  separate 

cause  of  action. 

4250.  Statements  of  such  a  report. 

4251.  Whether  directors  so  liable  for 

antecedent  debts. 

4252.  Liability  to  the  creditors  collec- 

tively  under    Massachusetts 
statute. 

4253.  Director  is  an  "  officer." 

4254.  No  defense  that  the  director  is 

also  a  creditor. 

4255.  Questions  of  procedure. 
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Article  VII.     Liability  for  Debts  Contracted  in  Excess 
OF  A  Prescribed  Limit. 


Section 

4259.  Introductory. 

The  making  of  such  excessive 

loans  a  misdemeanor. 
Differences  among  the  statutes 
as  to  limit  of  indebtedness. 
4262.  Loans  to  the  directors  them- 
selves. 
Individual     liability    imposed 

upon  what  directors. 
Extent  of  the  liability  imposed. 
To  -whom  liable:  to  creditors: 

to  the  corporation  itself. 
Provisions  for  the  exoneration 

of  dissenting  directors. 
Whether  the  corporation  also 
liable  for  such  excessive  debts. 
Remedies  given  to  enforce  these 
statutes. 

4269.  Liability    both    for    excessive 

debts  and  for  deficits  occa- 
sioned by  insolvency. 

4270.  No  defense  -that  the  corporation 

did  not  get  the  benefit. 


4260. 


4261. 


4263. 

4264. 
4265. 

4266. 

4267. 

4268. 


Section 

4271.  No  recovery  unless  on  a  case 

strictly  within  the  statute. 

4272.  No  defense  that  a  receiver  has 

been  appointed,  -etc. 

4273.  No  defense  that  prooedings  have 

not  been  taken  to   dissolve 
corporation. 

4274.  No  defense  that  another  action 

is  pending  against  defendants 
as  stockholders. 

4275.  Such  statutes  not  enforceable  in 

other  States. 

4276.  Renewals,  substitutions,  and  ap- 

plication of  part  payments. 

4277.  This  liability  extends  to  debts- 

due  to  stockholders. 

4278.  Right  of  action  not  altered  by 

corporate  dissolution. 

4279.  What    contracts    are    "debts" 

within  the  meaning  of  such 
statutes. 

4280.  Statute  of  limitations. 


Article  VIII.     Liability  for  Certain  Prohibited  Loans. 


Section 

4285.  Loans  to  the  stockholders  pro- 
hibited. 


Section 

4286.  Construction  of  these  statutes. 


Article  IX.     Liability  for   Declaring    Unlawful  Divi- 
dends. . 


4289. 


4290. 


Section 

4288.  Introductory. 

The  general  nature  of  these  stat- 
utes. 
Statutes  prescribing  the  cases 
in  which  dividends  may  and 
may  not  be  declared. 

4ii91.  What  is  not  a  declaration  of  an 
illegal  dividend  under  such 
statutes. 


Section 

4292.  Liable  to  the  corporation. 

4293.  Remedies  given  by  these  stat- 

utes   and    procedure    there- 
under. 

4294.  Liable    to    creditor    who    is    a 

stockholder. 

4295.  Liability  under  these  statute* - 

for  dividends  declared. 
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Article  X.    Miscellaneous  Liabilities  and  Penalties. 


Section 

4298.  Acting  as  agent  of  foreign  in- 

surance company  which  haa 
not  complied  with  the  do- 
mestic law. 

4299.  Doing  husiness  for  the  corpora- 

tion without  a  license. 

4300.  Receiving    deposits    and    cre- 

ating debts  while  insol- 
vent. 


Section 

4301.  Whether  such  a  constitutional 

provision  self-enforcing. 

4302.  Official  mismanagement. 

4303.  LiabiUty  of  directors  under  the 

National  Banking  Act. 

4304.  Whether  the   right   of   action 

given  by  this  section  is  lodged 
alone  in  a  receiver. 

4305.  Besignation  of  such  directors. 


Article  XI.     Remedies  and  Procedure  Under  the  Stat- 


utes. 


Section 

4308.  Preliminary. 

4309.  Whether  the  remedy  is  at  law 

or  in  equity. 

4310.  Doctrine  of  Supreme  Court  of 

United    States:    remedy   in 
equity. 

4311.  So  in  Massachusetts. 

4312.  So  in  Georgia. 

4313.  So  in  Alabama. 

4314.  So  in  other  States  under  various 

statutes  and  charters. 

4315.  In  Kentucky,  remedy  at  law. 

4316.  So  in  Missouri  where  equitable 

relief  not  sought. 

4317.  So  in  Vermont. 

4318.  So  in  New  York. 

4319.  So,  it  seems,  in  Indiana. 

4320.  Action  by  single  creditor  against 

single  director. 

4321.  Form  of  the  action  at  law. 

4322.  Actions  by  creditors. 

4323.  Actions  by  receivers. 

4324.  Actions  by  assignees. 

4325.  Actions  by  stockholders. 

4326.  Actions  by  attorney-general  in 

New  York. 

4327.  Judgment  against  corporation  a 

condition  precedent. 

4328.  Exception  in  case  of  inchoate 

corporations. 

4329.  Exception  in  some  States. 


Section 

4330.  Theory  that  judgment  against 

corporation  conclusive. 

4331.  Theory  that  such  judgment  not 

evidence  against  the  directors. 

4332.  Whether  judgment  against  cor- 

poration by  garnishment  a 
sufficient  foundation  for  such 
an  action. 

4333.  Burden  of  proof  under   sucb 

statutes. 

4334.  Parol   evidence   admissible   to 

identify  the  judgment. 

4335.  Misjoinder  of   such   causes  of 

action. 

4336.  Pleading  under  such  statutes: 

complaint  must  allege  all  the 
statutory  grounds  of  recovery. 

4337.  What  exceptions  of  the  statute 

must  be  negatived. 

4338.  Averment  of  date  of  debt. 

4339.  Averment  that  the  debt  remains 

unpaid. 

4340.  Misdescription  of  the   statute 

immaterial. 

4341.  Not  necessary  to  aver  how  the 

damage  happened. 

4342.  Other  points  in  such  complaints. 

4343.  Plaintiff  recovers  upon  a  pre- 

ponderance of  evidence. 

4344.  Procedure  in  case  of  the  death 

of  a  director. 
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4345.  Eule  in  Massachusetts  in  case 

of     insolvency     proceedings 
against  director. 

4346.  Other  decisions  under  statutes 

of  Massachusetts. 


Section 

4347.  Costs  in  proceedings  under  these 

statutes. 

4348.  Various  matters  of  practice  in 

such  actions. 


Article  XII.     Defenses  to  Such  Actions. 
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4354.  Defense  of  no  corporation. 

4355.  When  this  defense  available. 

4356.  Defense  of  negligence,  ignorance 

of  law,  want  of  guilty  scienter. 

4357.  Statutes  creating  a  presumption 

of  assent. 

4358.  Director  exonerated  by  resign- 

ing or  abandoning  the  office. 

4359.  Other  evidence  of  want  of  as- 

sent. 

4360.  Assent  of  the  plaintiff  to  the 

prohibited  act. 

4361.  Defense  of  the  statute  of  limita- 

tions :  statute  relating  to  pen- 
alties applicable. 
4862.  View  that  such  liability  is  in 
the  nature  of  a  specialty,  and 
statutes  of  limitation  not  ap- 
plicable. 


Section 

4363.  When  the  statute  begins  to  run. 

4364.  Limitation    aa    to   time    when 

action  brought  against  corpo- 
ration. 

4365.  Defense  not  available  to  director 

where  corporation  failed   to 
plead  it. 

4366.  Nor  unless  raised  in  the  trial 

court. 

4367.  Defense  of  laches. 

4368.  Defense  of  pendency  of  proceed- 

ings  before   assignee  or  re- 
ceiver. 

4369.  Defense  of  waste  of  corporate 

assets  by  assignee  or  receiver. 

4370.  Defense  of  set-off. 

4371.  Defense  of  former  adjudication. 

4372.  Other  defenses  which  have  been 

held  unavailing. 


CHAPTER  LXXXIV. 

CONTEIBUTION  AND  SUBROGATION. 

Section 


Section 

4376.  When    wrong-doing    directors 

entitled    to    contribution  as 
among  themselves. 

4377.  Whether  contribution  in  case  of 


affirmative  acts  done  contrary 
to  statutory  prohibitions. 
4378.  Statutes  granting  or  withhold- 
ing this  right. 


CHAPTER  LXXXV. 

COMPENSATION  OF  DIRECTORS  AND  OFFICERS. 

Section  Section 

4380.  Directors  not  entitled  to  com-     4382.  Especially    after    the    services 

pensation  unless,  etc.  have  been  rendered. 

4381.  Cannot  vote  themselves  salaries     4383.  Illustrations  of  the  two  preced- 

or  compensation.  ing  sections. 
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4384.  Directors    cannot    recover  for  4387.  Illustrations  of  the  foregoing. 

"  extra"   services  incidental  4388.  Services  prior  to  organization 
to  their  oflGicial  duties.  of  corporation. 

4385.  Illustrations  of  the  foregoing.  4389.  Recovery  of  money  misappro- 

4386.  But  may  recover  for   services  priated  in   payment  of    sal- 

clearly  outside  such  duties.  aries. 


CHAPTER  XLIII. 


NATUEE  AND  EXTENT  OF  THIS  LIABILITY  AT  ©OMMON  LAW.* 


Section 

2925.  Non-liability    of    membera    at 

common  law. 

2926.  Liability  of  members  of  unincor- 

porated joint-stock  company. 

2927.  Members  of  corporation  cannot 

enlarge  liability  by  a  by-law, 
resolution,  etc. 

2928.  But  may  enlarge  their  liability 

by  contract. 

Liable  to  make  good  to  cred- 
itor the  amount  due  on  their 
shares. 

This  rule  under  various  consti- 
tutions and  statutes. 

Exception  as  to  the  necessity  of 
a  call. 

Liability  exhausted  by  payment. 

Not  liable  to  creditors  when  not 
liable  to  corporation. 

Exception  in  favor  of  bona  fide 
piurchasers  in  good  faith. 

Exception  where  shares  have 
been  transferred  in  pledge  by 
the  corporation  to  the  share- 
holder. 

Illustration:  creditor  of  corpo- 
ration holding  its  stock  as  col- 
lateral security  and  voting  it. 


2929. 


2930. 

2931. 

2932. 
2933. 

2934. 

2935. 


2936. 


Section 

2937.  Liability  of  pledgee  of  a  share- 

holder. 

2938.  In  case  of  agreement  by  one 

corporation  to  assume  debts 
of  another. 

2939.  Where  the  corporation  engages 

in  other  business  than  that 
authorized  by  its  charter  or 
articles. 

2940.  Where  the  formation  of  the  cor- 

poration is  prohibited  by  law 
or  public  policy. 

2941.  Where  the  business  for  which 

the  corporation  is  formed  ia 
illegal. 

2942.  Members  of  religious  corpora- 

tions may  be  personally  lia- 
ble. 

2943.  Shareholders  personally  liable 

for  fsauds  committed  in  deal- 
ing with  corporate  assets. 

2944.  Not  personally  liable  for  secur- 

ing to  themselves  a  fraudulent 
preference. 

2945.  Not  personally  liable  for  ultra 

vires  debts. 

2946.  Liability  of  sole  stockholder. 


§  2925.  Non-liability  of  Members  at  Common  I^aw.  —  The 

general  rule  of  law  is  that  the  members  of  a  corporation  are 


•  There  is  a  valuable  note  on  the  liability  of  stockholders  for  debts  of  the  corporation 
In  99  Am.  Dec.  432  tt  teq.  There  is  another,  still  more  elaborate  and  valuable,  in  b  Am.  St. 
Eep.  806  et  >eq.  There  is  also  a  note  in  27  Am.  Law  Eeg.  (n.  a.)  168,  by  Adelbert  Hamilton, 
dealing  chiefly  with  the  subjects  of  assessments,  calls,  and  actions  to  enforce  stock  snb- 
•criptions. 
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3  Thomp.  Corp.  §  2925.J     liability  of  stockholders. 

not  liable  for  its  debts*  or  torts,*  except  to  make  good  the 
amount  due  to  the  corporation  for  their  shares,'  unless  made 
so  by  constitutional  or  statutory  enactment,  or  unless  they 
have  assumed  a  larger  liability  by  contract  or  by  conduct.* 


'  Shaw  V.  Boylan,  16  Ind.  384 ;  Free 
Schools  V.  Flint,  13  Met.  (Mass.)  539; 
Coffin  V.  Eich,  45  Me.  507,' 511;  s.  c. 
71  Am.  Dec.  559;  Gray  v.  Coffin,  9 
Cush.  (Mass.)  192,  199;  French  v. 
Teschemaker,  24  Oal.  518,  540;  s.  c. 
71  Am.  Dec.  559 ;  Norton  v.  Hodges, 
100  Mass.  241 ;  Oliver  v.  Liverpool  &c. 
Co.,  100  Mass.  531,  539,  per  Hoar,  J. ; 
«.  c.  sub  nom.  Liverpool  Ins.  Co.  v. 
Massachusetts,  10  Wall.  (U.  S.)  566, 
575,  per  Miller,  J. ;  Myers  v.  Irwin,  2 
Serg.  &.  E.  (Pa.)  368,  371,  per  Tilgh- 
man,  0.  J.;  Harger  v.  McOullough, 
2  Denio  (N.  Y.),  119;  Van  Sandau  v. 
Moore,  1  Eusa.  441,  458;  Thomas  v. 
Dakin,  22  Wend.  (N.  Y.)  9,  95,  per 
Cowen,  J. ;  Smith  v.  Huckabee,  53 
Ala.  191,  193,  per  Brickell,  J.;  Slee  v. 
Bloom,  19  Johns.  (N.  Y.)  456,  473 ;  s.  c. 
10  Am.  Dec.  273,  per  Spencer,  0.  J. ; 
Freeland  v.  McOullough,  1  Denio 
(N.  Y.),414,  423;  «.  c.  43  Am.  Dec. 
685;  Green  v.  Beckman,  59  Oal.  545; 
«.  c.  9  Am.  Corp.  Oas.  24;  Salt  Lake 
City  Nat.  Bank  ti.  Hendrickson,  40 
N.  J.  L.  52;  Seymour  v.  Sturgess,  26 
N.  Y.  134;  Terry  v.  Little,  101  U.  S. 
216.  It  would  perhaps  be  difficult  to 
find  a  modern  case  in  which  the  ques- 
tion whether  the  stockholder  of  a  cor- 
poration is  at  common  law  liable  to 
pay  the  debts  of  the  concern  is  dis- 
tinctly adjudicated ;  just  as  it  would 
be  hard  to  find  a  case  raising  and  ad- 
judicating the  point  that  at  common 
law  the  real  estate  of  a  deceased  per- 
son goes  to  his  heir,  and  his  person- 
alty to  his  next  of  kin.  But  the  rule 
is  found  to  have  been  recognized  in 
many  cases.  Middletown  Bank  v.  Ma- 
gill,  5  Conn.  28,  51,  per  Hosmer,  0.  J. ; 
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New  England  Com.  Bank  v.  Newport 
Steam  Factory,  6  E.  I.  154,  188;  75 
Am.  Dec.  688,  per  Ames,  C.  J.-;  Spense 
V.  Iowa  Valley  Con.  Co.,  36  Iowa,  407. 
Unless  made  so  by  constitution  or  stat- 
ute, a  stockholder  is  not  liable  to  cred- 
itors of  the  corporation  for  more  than 
the  amount  remaining  unpaid  on  his 
stock,  even  though  other  delinquent 
stockholders  are  insolvent.  Mallinck- 
rodt  Chemical  Works  v.  Belleville 
Glass  Co.,  34  111.  App.  404. 

'  Thus,  a  man  was  injured  by  being 
ejected  from  an  omnibus  by  its  driver. 
The  omnibus  was  owned  and  run  by 
a  corporation,  and  the  injured  person 
brought  an  action  against  the  stock- 
holders to  recover  damages  for  the  in- 
jury. He  offered  no  evidence  tending 
to  show  any  participation  in  the  act 
on  the  part  of  the  defendants.  It  was 
held  that  there  could  be  no  recovery. 
Peck  V.  Cooper,  8  111.  App.  403. 

»  Ante,  §  1078 ;  Toner  v.  Fulkerson, 
125  Ind.  224;  s.  c.  25  N.  E.  Eep.  218. 

*  In  New  England,  an  exception  to 
this  rule  exists,  to  the  extent  that  the 
private  property  of  members  of  quasi 
corporations,  such  as  towns,  counties, 
etc.  which  have  no  corporate  funds, 
is  liable  to  be  taken  to  satisfy  a  judg- 
ment against  the  corporate  body. 
Adams  v.  Wiscasset  Bank,  1  Me.  361 ; 
8.  c.  10  Am.  Dec.  88;  Merchants' 
Bank  v.  Cook,  4  Pick.  (Mass.)  405, 
414;  Brewer  v.  New  Gloucester,  14 
Mass.  216 ;  Marcy  v.  Clark,  17  Mass. 
330,  333;  Atwater  v.  Woodbridge,  6 
Conn.  223;  «.  c.  16  Am.  Dec.  46; 
Commonwealth  v.  Blue  Hill  Tp.  Co., 
5  Mass.  420. 


LIABILITY  AT    COMMON    LAW.     [3  Thomp.  Corp.  §  2927. 

§  2926.  Liability  of  Members  of  Unincorporated  Joint* 
stock  Company.  —  On  the  contrary,  the  members  of  an  unin- 
corporated joinf-siocA;  company  ase  jointly  and  severally  liable,  as 
partners,  to  pay  the  debts  of  the  concern,  unless  their  liability  is 
restricted  by  statute.'  In  this  respect,  the  one  organization  is 
exactly  the  antithesis  of  the  other.  It  follows  that  where  there 
is  no  statute  limiting  the  liability  of  the  members  of  unincorpo- 
rated joint-stock  companies,  or  other  unincorporated  voluntary 
associations,  they  cannot,  by  their  own  constating  instru- 
ments, restrain  their  liability,  as  between  themselves  and  the 
public,  to  that  of  an  incorporated  company,  but  such  an 
attempt  is  wholly  nugatory,  and  they  remain  liable  as  part- 
ners.^ This  liability  attaches  not  only  to  the  original  mem- 
bers, but  to  all  who  subsequently  join,  provided  they  do  in  fact 
join  and  become  members,  and  not  merely  creditors;  and  this 
is  so,  although  the  object  of  their  joining  was  to  support  the 
concern  with  their  capital  and  credit.* 

§  2927.  Members  of  Corporation  cannot  Enlarge  Liabil- 
ity by  a  By-law,  Besolution,  etc.  —  Moreover,  the  members  of 

'  "Walburn  v.  Ingilby,  1  Mylne  &  K.  hausted  against  the  president   and 

61, 76;Haslett«.Wotherspoon,  2Eich.  treasurer.    Eobbins  ti.  Wells,  1  Kob. 

Eq.  (S.  C.)  395,  399,  403 ;  s.  c.l  Strob.  (N.  Y.)  666. 

Eq.  (S.C.)  209,  227;  BroyleSD.  McCoy,  'Walburn  v.  Ingilby,  1  Mylne  & 

5  Sneed  (Tenn.),  602 ;  Frost  v.  Walker,  K.  63,  76,  per  Lord  Brougham ;  Has- 
60  Me.  468;  Tappan  v.  Bailey,  4  Met.  •  lett?;.Wotherspoon,2Eich.Eq.  (S.C.) 

(Mass.)  535;  Tyrrell  v.  Washburn,  6  395,  400,  403;  Pettis  v.  Atkins,  60  III. 

Allen  (Mass.),466.     "It  is  important  454;  Bigelow  v.  Gregory,  73  111.  197; 

for'the  public  to  know  that  if  persons  Abbott   v.  Omaha    Smelting  Co.,  4 

connect  themselves  with  a  company  Neb.  416;  Frost  v.  Walker,  60  Me. 

of  this  des'cription,  they  are  every  one  468 ;  Wells  v.  Gates,  18  Barb.  (N.  Y .) 

of  them  liable  to  pay  the  demands  554 ;  National  Union  Bank  v.  Landon, 

upon  it."    Abbott,  C.  J.,  in  Keaseley  45  N.   Y.  410;    Tappan  t).  Bailey,  4 

ti.  Codd,  2  Car.  &  P.  408;  Brinham  v.  Met.  (Mass.)  529. 

Wellersburg  Coal  Co.,  47  Pa.  St.  43,  '  See  for  illustration  Holt».  Blake, 

49.    An  action  against  the  Individ-  47  Me.  62.    The  members  of  a  joivi- 

nal  associates  of  a  joint-stock  associa-  itock  company  created  and  regulated 

tion,  consisting  of  more  than  seven  by  the  laws  of  New  York,  liable  aa 

members,  cannot  be  brought,  under  the  simple  partners  in  the  State  of  Massa- 

Revised  Statutes  of  New  York  (13  Rev.  chusetts,  are  subject  to  be  sued  aa 

Stet.  N.  Y.,  6th  ed.,  §  139,  p.  763,  et  such  there.    Taft  v.  Ward,  106  Maw. 

teq.),  until  the  remedy  has  been  ex-  518. 

2091 


3  Thomp.  Corp.  |  2928.]     liability  of  stockholdeks. 

a  corporation  cannot,  except  by  unanimous  consent,  enlarge 
their  liability  by  the  passage  of  a  by-law  or  resolution  declar- 
ing a  greater  liability  than  that  fixed  by  their  charter  or  by 
the  general  law.  The  majority  of  a  corporation  cannot  thus 
bind  the  minority,  contrary  to  the  charter  or  the  law;'  nor 
does  it  make  any  difference  that  the  member  sought  to  be 
charged  signed  such  a  by-law,  unless  it  appears  that  his  sig- 
nature was  attached  for  some  other  purpose  than  merely  to 
constitute  him  a  member  of  the  corporation.^  But  a  by-law 
which  contains  a  pledge  of  individual  liability  for  the  corpo- 
rate debts,  if  made  for  the  purpose  of  enabling  the  corpora- 
tion to  obtain  a  loan  on  the  faith  of  it,  and  used  for  that 
purpose,  may  perhaps  give  a  right  of  action  against  the  sub- 
scribers, in  favor  of  a  party  who  has  been  induced  to  advance 
money  on  its  credit.'  But  in  an  action  of  assumpsit  against 
a  member  of  a  corporation,  brought  by  one  of  its  creditors  to 
recover  money  lent  to  it,  evidence  was  not  admissible  to  prove 
that  the  defendant  informed  other  creditors,  when  they  lent 
money  to  the  corporation,  that  its  members  were  individually 
liable  for  its  debts,  and  showed  them  a  by-law  of  the  corpora- 
tion imposing  such  liability.*  Where,  however,  a  corporation 
not-  professing  to  have  any  fixed  capital,  made  by-laws  by 
which  each  of  the  corporators  was  bound  to  contribute  equally 
or  ratably  to  all  the  expenses  incurred,  it  was  held  that  the 
members  were  liable  to  be  assessed  for  all  the  debts  of  the 
corporation.* 

§   2928.  But  may  Enlarge  Their  Ijiability  by  Contract.  — 

But  there  is  no  rule  of  law  or  principle  of  public  policy  which 
prevents  the  stockholders  of  a  corporation  from  enlarging 
their  liability  to  the  corporation  or  to  its  creditors  by  contract. 


'  Trustees  v.  Flint,  13  Met.  (Mass.)  •  Flint-r.  Pierce,  99  Mass.  68;  s.  c. 

539 ;  Reid  v.  Eatonton  Co.,  40  Ga.  98,  96  Am.  Dec.  691. 

101 ;   s.  c.  2  Am.  Rep.  563 ;  Flint  v.  *  Ibid. 

Pierce,  99  Mass.  68 ;  n.  c.  96  Am.  Dec.  •  Hume  v.  Winyaw  &c.  Co.,  1  Caro- 

691.  Una  L.  J.  217.     Compare   Savage  v. 

'  Flint  ti.  Pierce,  99  Mass.  68;  i.  c.  Putnam,  32  Barb.  (N.  Y.)  420. 
96  Am.  Dec.  691. 
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"But  a3  the  stockholder  is  in  law  a  different  person  from  the 
-corporation,  his  promise  to  become  personally  liable  for  the 
■debts  of  the  latter  beyond  the  extent  to  which  he  stands  liable 
under  the  law  is  a  promise  to  answer  for  the  debt,  default, 
•or  miscarriage  of  another  person,  and  is  hence  within  the  stat- 
ute of  frauds,  and  not  enforceable  unless  in  writing}  So  where, 
under  the  law  of  the  State,  a  married  woman  can  only  pledge 
her  personal  responsibility  to  effect  some  purpose  of  her  own, 
■or  for  the  benefit  of  her  own  estate,''  she  cannot  bind  herself 
by  indorsing  a  promissory  note  to  secure  the  debt  of  a  corpo- 
ration of  which  she  is  a  shareholder,  because  the  estate  of  the 
■corporation  is  not  her  estate,  and  such  an  indorsement  is 
therefore  not  for  the  benefit  of  her  estate.'  Where  the 
stockholder  of  a  bank  is  personally  liable  under  the  law  to 
redeem  the  circulating  notes  of  the  bank  illegally  issued,  he 
may,  of  course,  make  a  valid  contract  with  a  third  person,  by 
which  the  latter  agrees  to  redeem  the  bills  for  him,  and  the 
•contract  will  be  supported  by  a  good  consideration.*  But  the 
iact  that  individual  members  of  a  corporation  may  have 
■represented  to  the  public  that  they  were  so  liable  will  not  bind 
them  as  stockholders;  nor  will  equity  entertain  a  bill  against 
them  as  stockholders  under  such  by-law,  or  on  account  of 
such  representations.  If  they  have  incurred  liabilities  as 
individuals,  disconnected  from  their  corporate  capacity,  they 
should  be  proceeded  against  as  individuals.^  So,  it  has  been 
held  that  if  the  individual  property  of  the  stockholders  of  a 
bank  is  not  made  liable  for  its  debts,  either  absolutely  or 
conditionally,  and  by  a  specified  process,  —  an  indorsement  on 
the  bills  of  the  bank  of  the  words  "  individual  property  of 
stockholders  liable"  does  not  of  itself  give  any  right  of 
action  to  the  billholders  against  the  stockholders,  or  against 


,' Flint  «.  Pierce,  99  Mass.  68 ;».  c.  •  Russel   v.  People's    Sav.    Bank 

•96  Am.  Dec.  691.  39  Mich.  671 ;  s.  c.  33  Am.  Eep.  444 

'  As  in  Michigan:  Powers  v.  Bus-  De  Vries  v.  Conklin,  22  Mich.  255 

sell,  26  Mich.  179;  Emery  v.  Lord,  26  West  v.  Laraway,  28  Mich.  464. 
Mich.  431;-  Cooley,  J.,  in  Eussel  v.  *  Allen  v.  Pegram,  16  Iowa,  163. 

People's   Sav.   Bank,   39  Mich.  671;  '  Eeid  u.  Eatonton  Man.  Co.,  40  Ga. 

«.  c.  33  Am.  Rep.  444.  98 ;  «.  c.  2  Am.  Dec.  563. 
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the  president  and  cashier  signing  the  bills  officially.  The 
indorsement  gives  to  the  billholders  no  rights  against  the 
stockholders  other  than  such  as  ar*  given  them  by  the  char- 
ter.^ 

§  2929.  Liable  to  Make  Good  to  Creditor  the  Amount 
Due  on  Their  Shares.  —  In  all  cases  the  stockholder  is  liable 
to  make  good,  in  some  form  of  proceeding,  for  the  benefit  of 
creditors  of  the  corporation,  whatever  remains  unpaid  on  his 
shares  at  their  par  value,  according  to  the  tenor  or  effect 
of  the  contract  of  subscription  entered  into  by  him  or  his 
assignor.*  Beyond  this  his  liability  does  not  extend,  except 
where  it  has  been  enlarged  by  constitutional  or  statutory  pro- 


§  2930.  This  Rule  under  Various  Constitutions  and  Stat- 
utes.—  This  rule  is  affirmed  by  various  State  constitutions  and 
statutes,  and  where  abrogated  has  sometimes  been  restored. 
Thus,  under  the  Constitution  of  Missouri,  as  amended  in  1870, 
a  stockholder  is  not  liable  for  a  debt  of  the  corporation  if  he 
has  paid  the  whole  amount  of  the  stock  subscribed  or  owned 
by  him.*  It  is  the  rule  with  respect  to  manufacturing  corpora- 
tiolis  in  Iowa; '  in  Indiana,  in  respect  of  manufacturing  and 
mining  corporations,*  and  under  a  statute  of  Colorado.'  And 
so  in  Maine,  the  remedy  provided  by  statute  against  a  stock- 


'  Lowry  v.  Inman,  46  N.  Y.  119.  Iowa  &c.  Construction  Co.,  36  Iowa, 

That  the  obligation  of  certain  stock-  407;  Monaghan  v.  Hall,  18  La.  Ann. 

holders  of  a  bank  to  "pay  all  debts  310;  Wood  v.  Pearce,  2  Disn.  (Ohio) 

owing  by  the  company"  did  not  oblige  411 ;  Toner  v.  Fulkerson,  125  Ind.  224 ; 

them  to    pay  its   circulating   notes,  «.  c.  25  N.  E.  Rep.  218. 

see   Pollard  v.  Stockholders    &c.,   4  *  Schricker  «.  Eidings,  65  Mo.  208 ; 

J.  J.  Marsh.  (Ky.;  52.    That  a  6ond,  Miley   v.   Parker,  7  Mo.   App.    561. 

with  security  given  by  the  corporators  *  Warfield  v.  Marshall  County  Oan- 

of  a  savings  bank  to  secure  depositors  ning  Co.,  72  Iowa,  666;  «.  c.  2  Am.  St. 

therein,  is  not  capital  stocJc,  see  Hunt-  Rep.  263. 

ington  V.   Savings    Bank,  96  U.   S.  •  Wheeler  v.  Thayer,  121  Ind.  64 ; 

388.  I.  c.  22  N.  E.  Rep.  972. 

>  Walker  v.  Lewis,  49  Tex.  123.  '  Rev.  Stat.  Colo.,  ch.  18,  §  12;   1 

•  Jackson  v.  Meek,  87  Tenn.  69,  71 ;  Mills  Ann.  St.  Colo.,  1891,  ^  486 ;  Smith 

i.  c.  10  Am.  St.  Eep.  620 ;  Spense  v.  v.  Londoner,  5  Colo.  365. 
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holder  for  corporate  debts  exists  only  against  those  who  have 
subscribed  for  or  agreed  to  take  stock  in  the  corporation,  and 
have  not  paid  for  the  same.'  In  like  manner,  a  recent  statute 
of  Florida  makes  stockholders  liable  to  creditors  of  corpora- 
tions, organized  under  the  general  incorporation  laws  of  the 
State,  for  unpaid  subscriptions,  and  no  further.^ 

§  2931.  Exception  as  to  the  Necessity  of  a  Call.  —  This 
does  not,  however,  imply  that  the  same  mode  of  collection 
must  be  pursued  after  insolvency  as  before.  Thus,  as  already 
seen,'  while  the  company  is  a  going  concern,  a  call  by  the 
board  of  directors  may  be  a  condition  precedent  to  the  right 
of  action  against  the  stockholder,  because  this  is  required 
by  his  contract;  yet  after  insolvency  this  is  dispensed  with. 
A  new  trustee,  so  to  speak,  is  substituted  in  the  place  of 
the  directors,  —  generally  a  receiver  appointed  by  a  court  of 
equity,  —  and  the  court  makes  an  order  as  a  substitute  for  a 
call  by  the  directors,  under  which  he  brings  actions  at  law 
against  the  several  stockholders  who  do  not  respond,  to  collect 
their  several  proportions  of  the  assessment  thus  made.*  A 
stipulation  in  the  contract  of  subscription  that  it  shall  be  pay- 
able only  on  the  call  of  the  company  is  valid  as  between 
stockholders,  but  cannot  be  permitted  to  defeat  the  rights  of 
creditors.*  A  provision  in  the  charter  that  "  the  balance  due 
on  each  share  shall  be  subject  to  the  call  of  the  directors" 
does  not  give  a  stockholder  the  right,  as  between  himself  and 
the  company,  or  as  between  himself  and  the  company's  cred- 
itors, to  withhold  payment  of  the  balance  due  from  him  until 
the  necessities  of  the  company  require  payment  in  full  for  the 
shares  subscribed.' 


*  Libby  v.  Tobey,  82  Me.  397 ;  19  respectively  asseaaed  on  their  aeveral 

Atl.  Kep.  904.  tracta  of  lands,  but  no  further,  for  the 

'  Fla.  Act,  May  31, 1887;  Acts  1887,  payment  of  the  corporate  debts :  Shaw 

ch.  3729,  No.  49,  p.  96;  Eev.   Stat.  v.  Boylan,  16  Ind.  384. 

Fla.,  ^  2152.    That  the  corporators  of  »  Ante,  §  1702. 

a  corporation  eatablished  under  the  ♦  Post,  M  3385,  3537,  3549,  3754. 

Indiana  act  of  1852,  authorizing  the  '  Curry  v.  Woodward,  53  Ala.  371. 

«)nstruction  of  levees  and  draina,  are  '  Hill  v.  Merchants'  Mut.  Ina.  Co., 

individually  liable   for  the  amounts  134  U.  S.  515,  526;  ».  c.  33  L.  ed.  994; 
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§  2932.  liiability  Exhausted  by  Payment.  —  This  liability- 
is,  of  course,  exhausted  whenever  the  stockholder   makes  a. 
valid  payment  for  the  shares,  in  conformity  with  principles- 
already  considered,*  whether  in  money  or  property;  and  even 
where  the  property  has  been  conveyed  to   the   corporation^, 
in  payment  of  the  shares  of  the  respective  shareholders,  at 
more  than  its  real  value,  this  will  not  enable  a  creditor,  who- 
gives  credit  to  the  corporation  with  full  knowledge  of  the  facts, 
to  charge  a  stockholder  with  his  proportion  of  the  difference 
between  the  real  value  of  the  land  and  the  value  at  which  it 
was  conveyed  to  the  corporation  or  to  its  trustee.^     But  where 
the  stockholder  has  not  made  full  payment,  it  is  no  answer- 
to  the  suit  of  a  creditor  seeking  to  charge  him  to  the  extent  of 
the  balance,  that  the  interest  upon  installments  already  paid 
should  be  allowed  to  extinguish  the  principal  sum  still  due,* 
for  this  woiald  convert  his  payment  into  a  loan,  so  far  as  the 
rights  of  creditors  are  concerned. 

§  2933.  Not  Liable  to  Creditors  when  not  Liable  to  Cor- 
poration.—  Except  where  elements  of  estoppel  supervene,  th& 
general  rule  is  that  the  stockholder  is  not  liable  to  creditors- 
after  the  insolvency  of  the  corporation,  unless  the  circumstances 
are  such  that  he  would  have  been  liable  to  the  corporation, 
itself.*  Thus,  if  a  subscription  to  stock  is  made  on  a  valid  con- 
dition,—  as  that  it  shall  not  be  binding  unless  the  total  amount 
is  subscribed, — the  corporation  cannot,  as  we  have  already 
seen,'  enforce  the  contract  against  the  subscriber  without  first 
complying  with  the  condition  on  its  part;  nor  can  its  creditors,. 

7  Eail.  &  Corp.  L.  J.  442;  10  Sup.  Ct.  *  Wood  v.  Pearce,  2  Disn.  (Ohio) 

Eep.  589 ;  affirming  «.  c  86  Mo.  466,  411. 

which  affirma  12  Mo.  App.  148.  *  Union  Sav.  Asso.  v.  Seligman,  92" 

'  Ante,  ch.  26.    To  this  statement  Mo.  635;  i.  c.  1  Am.  St.  Eep.  776; 

an  exception  exist*  under  the  consti-  overruling  Griswold  v.  Seligman,  72' 

tution  of  Calif  ornia(an«e,§  2891),  under  Mo.   110;   Burgess  v.   Seligman,   107 

which  shares  are  assessable  although  U.  S.  20;  First  Nat.  Bank  v.  Gustin 

full  paid.    Santa  Cruz  E.  Co.  ti.  Spree-  Minerva  &c.  Co.  (Minn.),  44  N.  W. 

kels,  65  Gal.  193;    Green  v.  Abietine  Eep.  198;  42  Minn.  327;  «.  c.  18  Am. 

Medical  Co.,  96  Gal.  322,  328.  St.  Eep.  510;  Eobertson  v.  Sibley,  10- 

'  Bank  of  Fort  Madison  v.  Alden,  Minn.  323,  328. 
129  U.  S.  372 ;  s.  c.  9  Sup.  Ct.  Eep.  332.  *  Ante,  §  1332. 
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unless  it  appear  that  they  have  given  credit  to  the  corpora- 
tion subsequently  to  the  subscription,  and  on  the  faith  of 
it.*  So,  where  a  subscriber  to  stock  tendered  the  amount  of 
his  subscription  to  the  corporation  while  it  was  solvent,  and 
demanded  a  certificate,  which  was  refused,  it  was  held  that 
he  was  not  liable  to  the  assignee  in  insolvency  of  the  corpora- 
tion.* But,  as  we  have  seen,'  under  many  circumstances  a 
release  by  the  corporation  of  a  subscriber  would  not  be  good 
as  against  its  creditors.  So,  as  already  seen,*  the  individual 
liability  of  a  stockholder  of  a  corporation  for  a  corporate  debt 
is  subordinate  to  the  power  of  the  directors  to  compromise 
the  debt,  or  to  forfeit  the  shares  of  the  stockholder  for  non-pay- 
ment of  his  dues  to  the  corporation.  After  the  directors  have, 
in  good  faith,  and  within  such  power  as  the  law  regulating  the 
corporation  gives  them,  declared  all  the  stock  of  a  member 
forfeited  for  non-payment  of  assessments  upon  it,  he  cannot  be 
held  liable  as  a  stockholder  for  corporate  debts.* 

§  2934.  ^Exception  in  Favor  of  Bona  Fide  Purchasers  in 
Oood  Faith. — "Where  a  corporation  issues  shares  as  paid  up, 
treats  them  as  such,  and,  as  such,  puts  them  on  the  market,  a 
person  who  innocently  purchases  them  under  the  belief  that 
they  are  paid  up  will  not  become  chargeable  with  a  liability 
to  the  creditors  of  the  corporation  in  case  the  representations 
of  the  company  should  turn  out  to  be  false.  Such  a  person  is 
not  required  to  suspect  fraud  or  to  institute  inquiries  where 
all  seems  fair  and  comformable  to  the  requirements  of  the 
law."*  It  has  even  been  held  that  a  creditor's  bill  in  equity  to 
charge  holders  of  nominally  paid-up  stock,  on  which  nothing 
has  been  paid,  is  defective  in  not  charging  that  defendants 


»  Hahn's  Appeal  (Pa.),  7  Atl.  Kep.  •  Thomp.  Stockh.,§  135;  quoted  with 

482.  approval  in  Johnson  v.  Lullman,  15 

'  Potts  V.  "Wallace,  32  Fed.  Eep.  Mo.  App.  65,  58;  s.  e.  affirmed,  88  Mo. 

272 ;  «.  c.  2  Rail.  &  Corp.  L.  J.  495.  567.    The  following  cases  support  this 

*  Ante,  §  1517.  text :   Foreman  v.  Bigelow,  7  Cent. 

*  Ante,  §  1553.  L.  J.  430;  s.  c.  4  Cliff.  (U.  S.)  508; 
»  Mills  V.  Stewart,  62  Barb.  (N.  Y.)  Keystone  Bridge  Co.  v.  McCluney,  8 

444;  on««,  §5  1550, 1792.  Mo.  App.  496;  Young  v.  Erie  Iron 
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took  with  notice}  But  all  these  decisions  assume  that  the 
stockholder  sought  to  be  charged  purchased  the  shares  after 
they  had  been  issued  and  put  on  the  market  as  paid-up 
shares.  They  have  no  application  to  the  case  of  an  original 
subscriber. 

§  2935.  Exception  where  Shares  have  been  Transferred  in 
Pledge  by  the  Corporation  to  the  Shareholder.  —  On  a  gen- 
eral principle  already  stated,  and  in  the  absence  of  circum- 
stances creating  an  equitable  estoppel,  the  rule  is  that  if  it  is 
agreed  between  the  company  and  the  taker  of  the  shares  that 
he  shall  take  and  hold  them  only  as  collateral  security  for 
money  advanced  by  him  to  the  corporation,  this  does  not 
make  him  liable  as  a  shareholder  to  creditors  of  the  company. 
They  acquire  no  higher  rights  as  against  him  than  the  com- 
pany had,  and  the  law  will  not,  out  of  tenderness  to  them, 
convert  what  was  intended  to  be  a  security  for  him  into  a  lia- 
bility to  them.^  Nor  does  the  fact  that  one  to  whom  the  shares 
of  stock  in  a  corporation  have  been  issued,  in  pledge  to  secure 
an  advance  of  money  made  by  him  to  the  corporation,  votes  at 
corporate  meetings  in  respect  of  such  shares,  make  him  liable 
to  its  creditors  after  it  becomes  insolvent,  in  the  view  of  one 
court.'  So,  a  Canadian  court  has  held  that  a  savings  bank, 
holding  as  pledgee  bank  shares  which  it  had  no  right  to  own, 
and  appearing  as  owner  on  the  books  of  the  pledgor  bank, 
is  not,  as  bptween  itself  and  the  bank  whose,  shares  it  thus 
assumes  to  own,  the  owner  of  such  shares,  within  the  meaning 
of  a  statute  relating  to  liability  of  owners  of  stock.  The  rea- 
son is  that  the  bank  whose  shares  are  assumed  to  be  thus  held 
is  bound  to  take  notice  of  the  governing  statute,  under  which 
a  savings  bank  cannot  acquire  and  hold  shares  except  as 
pledgee.* 

Co.,  65  Mich.  Ill ;  s.  c.  31  N.  "W.  Eep.  92  Mo.  635 ;  s.  c.  1  Am.  St.  Eep.  776 ; 

814 ;  8  West.  Eep.  153.    Compare  Ivea  Matthews  v.  Albert,  24  Md.  537. 

t;.  Citizens'  Bank,  15  La.  Ann.  83.  '  Union  Sav.  Asso.  v.  Seligman, 

'  Cleveland    Eolling    Mill    Co.  v.  supra. 
Texas  &c.  E.  Co.,  27  Fed.  Eep.  250.  *  Exchange  Bank  v.  City  &c.  Sav. 

'  Fisher  v.  Seligman,  7  Mo.  App.  Bank,  Montreal    L.   Eep.,  6    Q.   B. 

383;  Union  Sav.  Asso.  v,  Seligman,  196, 
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§  2936.  Illustration:  Creditor  of  Corporation  Holding  Its 
Stock  as  Collateral  Security  and  Voting  It.  —  Thus,  it  has  been 
held  that  where  a  corporation  borrows  money  of  a  stranger,  and 
issues  its  shares  to  him  under  an  agreement  that  he  shall  hold  them 
as  collateral  security  for  the  loan,  this  does  not  render  him  liable 
-as  a  stockholder  to  creditors  of  the  corporation  after  it  becomes 
insolvent,  although,  while  the  corporation  was  a  going  concern,  he 
voted  in  respect  of  the  shares  at  corporate  elections,  and  elected 
himself  a  director.'  The  question  of  estoppel  did  not  arise  in  the 
-case,  because  the  indebtedness  in  respect  of  which  it  was  sought 
to  make  the  pledgees  liable  accrued  before  they  became  such.  As 
it  appeared  that  the  amount  of  stock  issued  to  them  in  pledge 
was  of  the  nominal  value  of  $6,000,000,  and  that  it  gave  them  a 
■controlling  power  over  the  corporation,  and  enabled  them  (they  were 
a  partnership)  to  elect  one  of  their  own  members  a  director,  had 
the  indebtedness  been  created  by  them  while  thus  in  control  of  the 
■corporation,  the  result  must,  on  principle,  have  been  different,  unless 
the  creditors  of  the  corporation,  at  the  time  when  the  debt  was 
-created,  were  apprised  of  the  precise  nature  of  the  contract  between 
the  corporation  and  the  pledgees.  The  question  turned  upon  the 
■construction  of  the  following  statute:  "  No  person  holding  stock  in 
«.ny  such  company,  or  executor,  administrator,  guardian,  or  trustee, 
.and  no  person  holding  such  stock  as  collateral  security,  shall  be 
personally  subject  to  any  liability  as  stockholder  of  such  company, 
but  the  person  pledging  such  stock  shall  be  considered  as  holding 
the  same,  and  shall  be  liable  as  a  stockholder  accordingly;  and  the 
estates  and  funds  in  the  hands  of  such  executor,  administrator, 
guardian,  or  trustee  shall  be  liable  in  like  manner  and  to  the  same 
■extent  as  the  testator,  or  intestate,  or  the  ward,  or  person  interested 
in  such  fund  would  have  been,  if  he  had  been  living  and  competent 

'  Burgess  v.  Seligman,  107  U.  S.  the  same,  under  the  Missouri  statute. 

20 ;  Union  Sav.  Asso.  v.  Seligman,  93  On  appeal  to  the  supreme  court,  this 

Mo.  635 ;  ».  c.  1  Am.  St.  Eep.  766 ;  over-  decision  was  reversed  (Fisher  i;.  Selig- 

Tuling  Griswold  v.  Seligman,  72  Mo.  man,  75  Mo.  13),  Norton,  J,,  dissent- 

110.    This  question  first  came  beiore  ing.    In  the  subsequent  case  of  Union 

an   appellate   tribunal  in  Fisher  v.  Sav.  Asso.  v.  Seligman,  11  Mo.  App. 

Seligman,  7  Mo.  App.  383,  where  it  142,  the  question  again  came  before 

was  held  that,  under  the  facts  above  the  St.  Louis  Court  of  Appeals.  In  the 

stated,  the  pledgee  of  the  corporate  mean  time  the  question  had  reached 

shares  was  not  liable  to  be  proceeded  the  Supreme  Court  of  Missouri  in  a 
against,  as  a  shareholder  of  the  dis-  .  case  appealed  from  another  jurisdic- 

fiolved  corporation  by  a  creditor  of  tion  (Griswold  Vi  Seligman,  72  Mo. 
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to  act,  and  held  the  same  stock  in  his  own  name." '  This  statute  is^ 
said  to  be  a  copy  of  a  statute  of  Maryland,  which  received  the  same 
interpretation  on  a  similar  state  of  facts.  One  Tieman  had  lent  a. 
corporation  $2,000,  and,  as  security,  the  corporation  had  issued  a 
certificate  of  its  stock  to  him,  which,  when  issued,  was  absolute  on  it& 
face,  but  upon  which  an  indorsement  was  subsequently  placed  by  the 
company,  stating  that  it  had  been  issued  to  him  as  collateral  security.. 
It  was  held  that  he  was  not  liable  to  creditors  as  a  stockholder.' 

§  2937.  Liability  of  Pledgee  of  a  Shareholder.  —  As  we 

shall  see  hereafter,  the  general  rule  is  that  the  liability  of 
shareholders  to  creditors  attaches  to  those  who  were  legal,  aa- 
contradistinguished  from  equitable  shareholders,'  that  is  to  say,, 
to  him  in  whose  name  the  shares  stand  on  the  books  of  the- 
corporation,  without  reference  to  the  equities,  in  respect  or 
their  ownership,  which  may  subsist  between  him  and  third 
persons.  The  reason  of  this  rule  seems  to  lie  in  the  incon- 
venience of  investigating  collateral  equities  between  the  share- 
holder and  third  persons,  and  in  the  danger  of  fraud  which 
would  arise  if  the  rule  were  otherwise.  Following  out  thia- 
rule,  it  has  been  held,  in  a  case  under  the  late  bankrupt  law,,, 
that  a  transferee  of  national  hank  shares  is  liable  to  the  cred- 
itors of  the  bank  as  a  stockholder,  if  the  shares  stand  in  his- 
name  on  the  books  of  the  bank  at  the  time  of  its  suspension,, 
notwithstanding  he  took  the  transfer,  as  security  only,  for  a. 
debt  which  has  since  been  paid.*  And  so,  where  A.  took  stock 
as  collateral  security  for  a  loan  to  B.,  at  whose  request  he  took 
a  new  certificate  in  his  own  name,  surrendering  the  old,  agree- 

110),  and  that  court  had  held  that  the  of  the  court  in  the  case  in  72  Mo.,, 

pledgee  was  liable  as  a  stockholder,  maintained  his  former  opinion,  and 

The  St.  Louis  Court  of  Appeals,  in  now  dissented.  For  some  unexplained 

obedience    to   superior    judicial    au-  reason — probably  owing  to  the  pend- 

thority,  made  the  same  ruling  in  the  ency  of  a  motion  for  rehearing — thfr 

case  of  Union  Sav.  Asso.  v.  Seligman,  report  of  this  last  decision  was  with- 

supra.    This    case   haying  been  ap-  held  for  three  years, 
pealed  to  the  supreme  court,  was  re-  *  1  Wag.  Mo.  Stat.,  p.  301,  §  9;  1 

versed,  that  court  receding  from  its  Eev.  Stat.  Mo.  1889,  §  2549. 
former  opinion   upon  the  question.  •  Mathews  v.  Albert,  24  Md.  537. 

"Union   Sav.   Asso.  v.    Seligman,   92  •  Post,  §8193. 

Mo.  635 ;   g.  c.  1  Am.  St.  Rep.  776.  *  Bowden  v.  Farmers'  &c.  Bank  oi 

Sherwood,  J.,  who  wrote  the  opinion  Baltimore,  1  Hughes  (U.  S.),  807, 
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ing  to  sell  the  stock  if  he  could,  and  for  this  purpose  retained 
the  stock  after  the  loan  was  paid,  and  until  after  the  corporation 
was  insolvent  and  its  property  sold,  when  he  returned  the  cer- 
i;ificate  to  B.,  indorsed  in  blank,  it  was  held  that  A.  did  not  hold 
the  stock  as  trustee  after  the  loan  was  paid,  but  that,  as  to 
-creditors  of  the  corporation,  he  stood  in  the  shoes  of  B.,  and 
was  liable  to  them.^  But  the  late  Commission  of  Appeals  of 
New  York  held  that  a  person  who  received  a  transfer  of  the 
■stock  of  another  as  collateral  security  for  a  debt  due  by  the  lat- 
i;er  could  not  be  held  liable  as  a  shareholder  to  a  creditor,  in 
a  direct  action  given  by  a  statute  to  the  creditor  against  the 
shareholder,  although  his  name  appeared  on  the  books  of  the 
company  as  absolute  owner.^  The  opinion  of  Commissioner 
Earl  proceeds  on  the  analogy  of  the  rule  that  it  is  competent 
;to  show  that  an  assignment  or  conveyance,  absolute  in  form, 
•was  intended  only  as  a  security.'  He  adds  that  "there  is 
aiothing  in  any  statute  which  makes  the  books  of  the  company 
"the  incontrovertible  evidence  of  ownership  of  stock."  It  is 
•doubtful  whether  this  is  to  be  regarded  as  more  thaji  an 
•expression  of  opinion  by  a  single  judge.  But  however  it  is  to 
be  viewed,  it  is  a  plain  judicial  aberration.  Nothing  is  better 
^settled  in  the  law  of  corporations  than  that  the  stockholder 
whose  name  appears  on  the  books  of  the  corporation  with  his 
■own  consent  is  absolutely  bound  in  the  character  which  he 
thus  assumes,  both  to  the  company  and  to  its  creditors,*  subject 
40  an  exception,  which  will  now  be  stated. 

§  2938.  In  Case  of  Agreement  by  One  Corporation  to 
Assume  Debts  of  Another.  —  Where  two  corporations  make 
.a  valid  agreement,  by  which  the  debt  of  one  is  assumed  by  the 
-other,  it  is  competent  for  them  to  rescind  such  agreement,  rein- 

*  Erskine  v.  Loewenstein,  11  Mo.  Am.  Dec.  371.    This  last  case  merely 

-App.  595.  holds  that  the  grantor  in  an  absolute 

'  McMahon  v.  Macy,  51  N.  Y.  155,  conveyance  of  land,  not  alleging  fraud 

lgl_  or  mistake,   cannot  prove  by  parol 

»  Citing  Hodges  v.  Tennessee  &c.  that  the  grant  vpas  in  trust  for  him- 

Ins.  Co.,  8  N.  y.  416 ;  Despard  v.  Wal-  self. 

fcridge,  15  N.  Y.  374;  Sturtevant  -v.  *  Creaseu.Babcock,  lOMet.  (Mass.) 

«turtevant,   20    N.    Y.    39;    a.  c.  75  525,545;  Grew  t».  Breed,  Jd.  569. 
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state  the  liability  of  the  corporation  so  discharged,  and  place- 
the  parties  in  statu  quo;  and  the  stockholders  of  the  debtor 
corporation  will  become,  under  the  Constitution  of  California,* 
personally  liable  for  their  respective  proportionate  shares  of 
the  liability  so  created  or  reinstated.^ 

§  2939.  Where  the  Corporation  Engag-es  in  Other  Busi- 
ness than  that  Authorized  by  Its  Charter  or  Articles.  —  Sup- 
pose a  corporation  is  organized  to  carry  on  a  certain  business^ 
or  a  business  at  a  certain  place,  and  that,  after  organizing, 
it  never  enters  upon  such  business,  or  enters  upon  a  business- 
at  a  totally  different  place,  and  in  the  conduct  of  this  unaur 
thorized  business  enters  into  contracts,  can  its  stockholders  be- 
held to  personal  liability  thereon?  In  Massachusetts,  where 
the  doctrine  is  denied  that  the  members  of  a  corporation  not 
legally  organized  are  liable  on  its  contracts  as  partners,  it  is- 
held  that,  in  such  a  case  as  above  submitted,  the  stockholder* 
are  not  liable  as  partners.  When,  therefore,  a  company  was. 
incorporated  in  Massachusetts  for  the  purpose  of  manufacturing 
copper  in  Salem,  in  that  State,  and-  never  manufactured  any 
copper  there,  but  engaged  in  the  business  of  mining  copper  in 
Michigan,  for  the  purpose  of  procuring  copper  ore  to  be  sent  to- 
Salem  to  be  manufactured,  and  its  treasurer,  with  the  approval 
of  its  directors,  executed  certain  promissory  notes  for  expenses 
incurred  in  such  business  of  mining,  it  was  held  that  an 
action  could  not  be  maintained  upon  the  notes  against  the 
members;  and  the  court  said  that  this  would  be  the  case,, 
although  the  corporation  had  never  come  into  existence,  and 
although  the  company  may  not  have  been  liable  on  the  notes 
as  a  corporation.  The  court,  speaking  through  Metcalf,  J.^ 
said:  "  But,  admitting  that  the  company  is  not  liable  on  the 
notes  as  a  corporation,  yet  it  does  not  follow  that  its  members; 
are  liable  in  a  suit  thereon.  They  may  or  may  not  be  liable 
to  the  plaintiff  in  some  form  of  action,  according  to  circum- 
stances. The  members  of  a  corporation  may  doubtless  so 
manage  its  concerns  as  to  render  themselves  personally  respon- 

"■  Post,  i  3001.  '  Borland  v.  Haven,  37  Fed.  Rep.  394. 
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sible  to  those  with  whom  they  deal.  If  they,  in  the  name  of 
the  corporation,  give  notes  which  the  corporation  is  not  bound 
to  pay,  and  which  it  refuses  to  pay,  they  may,  in  many  sup- 
posahle  cases,  be  held  to  indemnify  the  holders  of  such  notes. 
The  remedy  against  them,  however,  should  not  be  by  an  action 
on  the  notes,  but  by  an  action  of  tort,  as  is  the  remedy  against 
one  who  signs  a  note  as  agent  for  another  without  authority."  ' 
Directly  opposed  to  this  Massachusetts  holding  is  a  decision 
of  the  Supreme  Court  of  Ohio,  where  certain  persons  were 
incorporated  under  the  laws  of  that  State  to  carry  on  the 
business  of  a  savings  bank.  They  never,  in  fact,  entered  upon 
the  proper  business  of  a  savings  bank  at  all,  but  went  into  a 
general  banking  business.  In  the  course  of  this  business  they 
issued  a  certificate  of  deposit  of  the  following  tenor:  "John 
G.  Ridenour,  Esq.,  has  deposited  in  this  bank  one  thousand 
one  hundred  and  fifty  dollars,  payable  to  his  order,  on  return 
of  this  certificate,  six  months  after  date,  with  interest  at  ten 
per  cent  per  annum.  (Signed)  N.  "Tucker,  cashier."  In  an 
action  against  the  trustees  of  the  bank,  in  which  the  petition 
counted  directly  upon  this  contract,  it  was  held  that  they  were 
liable  as  partners.  The  court  regarded  the  question  whether 
they  were  so  liable  as  a  mixed  question  of  law  and  fact,  and 
concluded  that  the  evidence  was  consistent  only  with  the 
conclusion  that  they  had  elected  to  abandon  the  agency 
which  they  had  assumed  under  the  charter  of  the  savings 
bank,  and  had  entered  into  a  general  banking  business, 
which  might  lawfully  be  done  as  partners.''  Somewhat  simi- 
lar is  a  decision  of  the  Supreme  Court  of  Minnesota.     The 

'  Trowbridge  v.  Scudder,  H  Oush.  (n.  s.)  744.    It  ought  to  be  stated, 

(Mass.)   83,   86.    To  the  proposition  however,  that  in  some  jurisdictions 

that  the  remedy  against  the  individ-  an  action  is  allowed  upon  the  contract 

uals,  in  case  it  should  turn  out  that  itself;    though  in  strict  theory  the 

there  was  no  remedy  against  the  cor-  action  is  an  action  to  recover  dam- 

poration,  would  be  in  tort,  and  not  in  ages  from  the  pretended  agent  who 

an  action  upon  the  contract,  the  court  made  the  contract,  on  the  ground  of  a 

cited  the  following  cases,  which  sup-  breach  of  an  implied  warranty  of  agency. 

port  the  proposition:  Ballou  i).  Talbot,  Post,  §§  2971,  4135;  ante,  §§218,  417, 

16  Mass.  461;  *.  c.  8  Am.  Dec.  146;  418,  419,  424. 

Jefts  ■.,.  York,  4  Oush.  (Mass.)  371;  '  Ridenour  v.  Mayo,  40  Ohio  St.  9; 

Jenkins  v.  Hutchinson,  13  Ad.&El.  «.c.,  on  a  former  appeal,  29  Ohio  St.  138. 
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constitution  of  that  State,  as  amended  in  1872,  imposes 
upon  each  stockholder  in  a  corporation,  except  those  organ- 
ized for  manufacturing  or  mechanical  purposes,  what  is 
known,  as  a  "double  liability,"  —  that  is  to  say,  a  personal 
liability  to  the  amount  of  stock  held  or  owned  by  him,  —  for 
the  debts  of  the  company.  It  is  quite  apparent  that  this 
provision  would  be  wholly  nugatory  if  men  were  allowed 
to  organize  corporations  ostensibly  for  manufacturing  or 
mechanical  purposes,  and  then  enter  upon  some  other  busi- 
ness, and  thereby  exempt  their  stockholders  from  this  double 
liability.  When,  therefore,  a  corporation  was  organized, 
under  the  statute  of  that  State  relating  to  manufacturing  cor- 
porations, with  articles  declaring  the  purpose  of  its  organiza- 
tion to  be  that  of  manufacturing  flour  and  feed;  "  also  that 
of  buying  and  selling,  either  on  account  of  such  corporation 
or  on  commission,  and  receiving,  shipping,  and  storing  of 
all  kinds  of  grain,  seeds,  country  and  farm  produce,  lime, 
cement,  coal,  building  material,  hogs,  sheep,  horses,  cattle, 
and  any  and  all  other  articles  of  merchandise";  and  generally 
to  perform  and  transact  all  acts  needful  and  proper  for  the 
prosecution  of  any  of  said  business;  and  the  corporation,  in 
point  of  fact,  engaged  principally  in  storing,  buying,  and 
selling  grain,  building  and  operating  grain  warehouses,  and, 
as  incidental  thereto,  dealing  in  coal,  lime,  and  cement,  and 
the  business  of  manufacturing  formed  but  an  insignificant 
portion  of  its  real  business;  —  it  was  held  that  its  members 
were  not  exempt  from  the  individual  liability  imposed  by  the 
constitutional  provision.* 

§  2940.  Where  the  Formation  of  the  Corporation  is  Pro- 
hibited by  liaw  or  Public  Policy.  — Where  the  statute  law  or 
the  public  policy  of  the  State  prohibits  the  formation  of  cor- 
porations for  the  carrying  on  of  a  certain  kind  of  business,  — 
for  instance,  the  business  of  merchandising,  —  and  nevertheless 
several    coadventurers  assume  to  organize  a  corporation  to 

'  Mohr  V.  Minnesota  Elevator  Co.,  Thresher  Man.  Co.,  40  Minn.  213.   See, 

40  Minn.  343;   s.  c.  41  N.  W.  Eep.  further,  on  this  subject,  ante,  §§  2859, 

X074.     Compare  State  v.  Minnesota  et  seq. 
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•carry  on  that  business,  they  will  be  liable  as  partners  on  the 
-contracts  made  in  their  corporate  name,  and  there  will  be  no 
•estoppel  against  the  creditor  contracting  with  them  in  their 
■corporate  name.  It  was  so  held  in  Texas,  where  a  statute  of 
that  State  allowing  the  organization  of  mercantile  corporations 
had  been  repealed,  and  where  certain  persons,  desiring  to 
carry  on  the  business  of  merchandising  in  that  State  as  a 
corporation,  caused  themselves  to  be  incorporated  under  the 
laws  of  Iowa,  and  then  established  their  business  in  Texas. 
The  court  took  the  view  that  their  organization  in  Iowa  was 
-a  fraud  upon  the  laws  of  Texas,  and  that  no  rule  of  comity 
would  allow  them  to  exist  as  a  corporation  in  Texas  contrary 
"to  the  public  policy  of  the  State,  as  exhibited  by  the  repeal 
-of  the  statute  permitting  similar  domestic  corporations  to  be 
formed.^ 

§  2941.  Where  tlie  Business  for  Which  the  Corporation  Is 
Tormed  is  Illegal.  —  The  same  principle  applies  where  the 
■business  for  which  the  corporation  is  formed  is  prohibited  by 
iaw  or  public  policy.  Thus,  it  has  been  held  that  if  several 
persons  confederate  together  and  have  themselves  incorpo- 
rated, ostensibly  for  the  purpose  of  engaging  in  the  business  of 
■buying  and  selling  futures  in  grain  and  produce,  but  with  the 
real  purpose  and  intention  of  gambling  and  wagering  on  the 
rise  and  fall  in  the  prices  of  such  products,  the  corporators 
will  be  individually  liable  for  all  sums  illegally  received  by 
"the  managers  of  the  corporation  on  wagering  contracts, —  the 
incorporation  in  such  case  being  a  mere  cloak  to  cover  the 
illegal  transactions  contemplated  by  the  parties.* 

§  2942.  Members  of  Religious  Corporations  may  be  Per- 
sonally Liable.  —  Members  of  religious  corporations  may,  by 
their  own  acts,  make  themselves   personally  responsible  for 

'  Empire  Mills  v.  Alston  Gro-  200;  33  Am.  &  Eng.  Corp.  Gas. 
eery  Co.  (Tex.  App.),  12  L.   E.  A.     16.) 

-■366;    ».    c.    9    Eail.    &   Corp.  L.    J.  '  McGrew  t).  City  Produce  Exch., 

:294;    15    S.   W.    Eep.    505;    (affirm-      85  Tenn.  572 ;  s.  c.  4  Am.  St.  Eep.  771 ; 
ing   on   rehearing,   15   S.   W.    Eep.     4  S.  W.  Eep.  38. 
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the  payment  of  the  corporate  debts.  Such  corporations  are-, 
anomalous  in  their  nature;  they  have  no  capital  stock,  and 
yet  have  a  distinct  autonomy,  at  least  for  the  purposes  of  liti- 
gation, which  they  not  unfrequently  persist  in  with  an  ani- 
mosity which  scandalizes  the  profession  of  religion.  Courts- 
of  chancery  deal  with  such  bodies  and  their  members  in  the 
best  way  they  can  to  prevent  a  failure  of  justice.'  When,, 
therefore,  the  members  of  a  religious  corporation  had  squan- 
dered, in  paying  the  expenses  of  litigation,  a  fund  in  their 
possession,  a  court  of  equity,  in  aid  of  a  judgment  creditor, 
decreed  the  individual  members  to  make  it  good,  so  far  a» 
necessary  to  satisfy  the  complainant's  demand.^  Circum- 
stances may  also  exist  where  the  members  of  an  unincorpo- 
rated religious  society  will  become  personally  liable  to  pay  the^ 
pastor's  salary,  on  the  theory  of  having  acquiesced  in  a  settle- 
ment of  it.' 

§  2943.  Shareholders  Personally  Liable  for  Frauds  Com- 
mitted in  Dealing:  with  Corporate  Assets.  —  Whilst  share- 
holders are  not,  in  general,  personally  liable  for  the  torts  of 
the  corporate  body,  yet  they  are  personally  liable  for  their 
own  frauds  or  other  torts,  though  committed  under  pretense- 
of  acting  on  behalf  of  the  corporation.*  Thus,  persons  exer- 
cising the  powers  of  a  corporation  may,  in  their  character  as 
trustees,  be  held  liable  in  a  court  of  chancery  for  a  fraudulent 
breach  of  their  trust.*  So,  a  stockholder  in  possession  of  the- 
assets  of  a  dissolved  foreign  bank  is  liable  to  satisfy  the  debt 
of  a  domestic  creditor  of  such  bank  out  of  such  assets,  on  the- 

*  Lord  Eldon,  in  Adley  v.  Whit-  credit  of  the  corporation,  mthout  any 
stable  Co.,  17  Ves.  315, 324;  Williams,  purpose  of  payment,  or  -without  any 
0.  J.,  in  Bigelow  v.  Congregational  reasonable  probability  that  payment 
Society  of  Middletown,  15  Vt.  370,  373.  could  be  made  by  the  corporation  p 

'  Bigelow  V.  Congregational  Society  or  they  may  have  diverted  all  the 

of   Middletown,  11  Vt.  283 ;  s.  c.  on  funds  of  the  corporation  to  their  own 

subsequent  appeal,  15  Vt.  370.  use,  in  either  case  evincing  a  settled 

'  Sheehy  «,  Blake,  77  Wis.  394 ;  g.  c.  purpose    of    defrauding    creditors.' ' 

9  L.  E.  A.  564;  46  N.  W.  Rep.  537.  Redfield,  J.,  in  Whitwell  v.  Warner,. 

*  Medill  V.  Collier,  16  Ohio  St.  599.  20  Vt.  425,  444. 

"They  may  have  originally  contract-  '  Colquitt  v.  Howard,  11  Ga.  5565, 

ed  debts  in  the  name  and  upon  the      569. 
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ground  that  the  latter  has  an  equitable  lien  or  charge  upon 
them.*  Stockholders  are  not  liable  for  the  debts  of  the  cor- 
poration, either  on  account  of  any  misrepresentations  made  by 
the  company  before  incorporation,  or  for  the  non-disclosure- 
of  the  company's  indebtedness,  on  its  application  for  a  char- 
ter;^ but  to  render  them  so  liable  for  its  debts  on  account  of 
fraud,  the  creditors  must  show  that  they  were  induced  to- 
become  creditors  by  something  said  or  done  by  its  members- 
amounting  to  the  perpetration  of  deceit  upon  them.* 

§  2944.  Not  Personally  lilable  for  Securing'  to  Themselves 
a  Fraudulent  Preference.  —  But,  it  has  been  held  —  and,  the 
writer  thinks,  on  questionable  reasoning  —  that  the  stock- 
holders of  a  corporation  who  avail  themselves  of  their  supe- 
rior advantages  for  the  purpose  of  obtaining  from  the  property 
of  the  corporation  the  payment  of  debts  due  to  themselves,, 
whether  it  be  done  by  attachment  or  by  assigning  the  property 
to  a  trustee  by  vote,  are  not  thereby  guilty  of  a  fraud  in  con- 
templation of  law,  so  as  to  render  themselves  liable  personally 
for  the  debts  of  the  corporation.*  But  the  better  opinion  is,. 
that  the  stockholders  are  liable  to  the  extent  of  the  assets  thus- 
fraudulently  diverted  into  their  hands.' 

§  2945.  Not   Personally  Liable  for  Ultra  Vires   Debts. — 

The  so-called  doctrine  of  ultra  vires  has  been  resorted  to  again 
and  again,  and  often  with  success,  to  enable  the  corporation 
or  its  stockholders  to  escape  the  burden  of  performing  their 
own  contracts.  One  unavailing  attempt  was  made  to  turn  it 
the  other  way,  and  make  the  shareholders  personally  liable- 
for  debts  contracted  in  a  business  in  which  the  corporation 
had  no  power  to  engage.  It  was  unsuccessful,*  though  public 
policy  and  honesty  would  have  been   better  subserved  by 

1  Tinkham    v.    Borst,    31    Barb.  »  Post,  §§  2951,  e«  seq. 

(N.  Y.)  407.  '  It  'waa  held  that  the  purchase  .of 

'  Matthewes  v.  Stanford,  17  Ga.  goods  by  a  corporation  for  the  use  of 

543_  its  employes,  being  within  its  char- 

«  Sisson  V.  Matthews,  20  Ga.  848.  ter,  the  fact  that  it  sells  these  goods- 

♦  Whitwell  V.  Warner,  20  Vt.  425.  by  retail  to  third  persons  is  no  ground 
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imaking  the  stockholders  liable  as  partners  for  debts  which 
the  managers  had  no  power  under  the  governing  statute  to 
•contract,  than  by  allowing  them  to  set  up  the  wrong  of  their 
-agents  and  servants  in  their  own  exoneration.' 

§  2946.  Liability  of  a  Sole  Stockholder.  —  In  theory  of 
law,  if  all  the  stock  passes  into  the  hands  of  one  person,  so 
long  as  the  corporate  existence  is  maintained,  his  liability  as 
a  stockholder  and  his  immunity  from  liability  are  the  same 
^s  where  there  are  many  stockholders.  It  has  been  held,  in 
■conformity  with  this  principle,  that  the  sole  stockholder  of  a 
bank,  who  has  received  its  assets,  is  bound  for  its  debts  to  the 

■extent  of  such  assets? 

« 

"for  holding  the  stockholders  liable  as  '  Compare  post,  Ij  3005 ;  ante,  §  2829. 

jiartners,  even  if  such  sales  be  vMra  *  Eobertson  v.  Oonrey,  5  La.  Ann. 

■^oires.    Bearight  v.  Payne,  2  Tenn.  Oh.     297.    See,  also,  ante,  §  2844. 
-175. 
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CHAPTER  XLIV. 

LIABILITY  IN   EQUITY   ON  THE   GROUND  THAT   CAPITAL   IS  A. 
TEUST  FUND  FOR  CREDITORS. 
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§  2951.  Capital  Stock  a  Trust  Fund  for  Creditors. — It  is- 

a  favorite  doctrine  of  the  American  courts  ^  that  the  capital 
stock  and  other  property  of  a  corporation  are  to  be  deemed  a. 
trust  fund  for  the  payment  of  the  debts  of  the  corporation,  so- 
that  the  creditors  have  a  lien  or  right  of  priority  of  payment- 
on  it,  in  preference  to  any  of  the  stockholders  of  the  corpora- 
tion.* 


'  See  ante,  ?  1569,  et  seq.  I  have 
not  found  a  similar  statement  of  doc- 
trine in  any  English  book  of  reports. 
The  idea  appears  to  have  been  invented 
by  Mr.  Justice  Story  in  Wood  v.  Dum- 
mer,  3  Mason  (U,  S.),  308,  decided  in 
1R24. 

»  Story's  Eq.  Jur.,  §  1252;  Wood  v. 

Dummer,  3  Mason  (U.  S.),308;  Vose 

f.  Grant,  15  Mass.  505 ;  Spear  v.  Grant, 

.  16  Mass.  9, 16 ;  Baker  v.  Atlas  Bank, 


9  Met.  (Mass.)  182,  192;  Mumma  v.. 
Potomac  Co.,  8  Pet.  (U.  S.)  281,  286;. 
Curran  v.  State,  15  How.  (U.  S.)  804;. 
Tarbell  v.  Page,  24  111.  46;  OgUvie  v.. 
Knox  Ins.  Co.,  22  How.  (U.  S.)  387  r. 
Payson  v.  Stoever,  2  Dill.  (U.  S.)  431  r 
Sawyer  v.  Hoag,  17  Wall.  (U.  S.)  610;: 
Burke  v.  Smith,  16  Wall.  (U.  S.)  390; 
New  Albany  v.  Burke,  11  Wall.  (U.  S.)> 
96;  Hightoweri).  Thornton,  8  Ga.  486;: 
(.  e.  52  Am.  Dec.  412;  Robison  «^ 
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§  2952.  Including  Unpaid  Subscriptions.  —  This  capital 
stock,  it  has  been  said,  consists  of  the  money  paid,  or  author- 
ized or  required  to  be  paid  in,  as  the  basis  of  the  business  of 
the  corporation  and  the  means  of  conducting  its  operations.' 
It  is  an  essential  part  of  the  doctrine  of  the  preceding  section 
that  money  agreed  to  be  paid  into  the  corporate  treasury  by 
the  shareholders  for  their  respective  shares  is  a  part  of  this 
trust  fund.^  When  the  liquidation  of  these  unpaid  subscrip- 
tions becomes  necessary  to  pay  the  debts  of  the  company,  the 


Carey,  8  Ga.  527,  530;  Eeid  v.  Eaton- 
ton  Co.,  40  Ga.  98,  102;  2  Am.  Eep. 
663 ;  Slee  v.  Bloom,  19  Johns.  456 ;  s.  c. 
10  Am.  Dec.  273 ;  Briggs  v.  Penniman, 

5  Cow.  387,  395 ;  s.  c.  18  Am.  Dec.  454 ; 
Mann  v.  Pentz,  3  N.  Y.  415,  422 ;  Hurd 
■V.  Tallman,  60  Bart.  (N.  Y.)  272 ;  Bank 
of  St.  Mary's  v.  Powers,  25  Ala.  566, 
612;  Curry  V.Woodward,  53  Ala.  371, 
375 ;  Smith  v.  Huckahee,  53  Ala.  191, 
195;  Paschall  v.  Whitsett,  11  Ala. 
472;  Allen  v.  Montgomery  R.  Co.,  11 
Ala.  437 ;  Bassett  v.  St.  Albans  Hotel 
Co.,  47  Vt.  313;  Adler  v.  Milwaukee 
Patent  Brick  Co.,  13  Wis.  57;  Miers 
V.  Zanesville  Co.,  11  Ohio,  274;  «.  c. 
13  Ohio,  197 ;  Henry  v.  Vermilion  Co., 
17  Ohio,  187;  Moss  v.  Burroughs,  1 
Woods  (U.  S.),  467;  Union  Mutual 
Life  Ins.  Co.  v.  Frearstone -M.  Co., 
S7  111.  537;  «.  c.  37  Am.  Eep.  129; 
National  Trust  Co.  v.  Miller,  33  N.  J. 
Eq.  155;  Union  National  Bank  v. 
Douglass,  1  McCrary  (U.  S.),86;Mor- 
gan  County  v.  Allen,  103  U.  S.  498 ; 
State  V.  Commercial  State  Bank,  28 
Neb.  677;  s.  c.  44  N.  W.  Eep.  998; 
Marshall  Foundry  Co.  v.  Killian,  99 
N.  C.  501;  s.  c.  6  Am.  St.  Eep.  539; 

6  S.  E.  Eep.  80;  Beck  v.  Henderson, 
76  Ga.  360;  Crandall  v.  Lincobi,  52 
Conn.  73;  «.  c.  52  Am.  Eep.  560; 
Union  Nat.  Bank  v.  Douglas,  1  Mc- 
Crary (U.  S.),  86;  Main  v.  Mills,  6 
Biss.  (U.  S.)  98 ;  Kenton  Furnace  Co. 
V,  McAlpin,  5  Fed.  Eep.  743;  Payne 
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V.  BuUard,  23  Miss.  88,  90;  «.  c.  55 
Am.  Dec.  74.  In  Tinkham  v.  Borst, 
31  Barb.  (N.  Y.)  407,  the  court  pro- 
ceeded on  the  idea  that  creditors  have 
an  equitable  lien  upon  the  assets  of  a 
dissolved  corporation  in  the  hands  of 
one  of  its  members. 

'  Farrington  v.  Tennessee,  95  U.  S. 
679,  686. 

'  So  held  in  nearly  all  the  cases 
cited  in  the  preceding  section.  See 
ante,  ^  1573;  also  Marsh  v.  Burroughs, 
1  Woods  (U.  S.),  469;  Winans  v.  Mc- 
Kean  &c.  Co.,  6  Blatchf.  (U.  S.)  221; 
Sanger  n.  Upton,  91  U.  S.  56,  61; 
Morgan  County  t>.  Allen,  103  U.  S. 
498,  509;  Ogilvie  v.  Knox  Ins.  Co.,  22 
How.  (U.  S.)  380;  Sawyer  v.  Hoag, 
17  Wall.  (U.  S.)  610;  «.  c.  Myer 
Fed.  Dec.,  ^  152;  Shickle  v.  Watts,  94 
Mo.  410;  Gogebic  Investment  Co.  t. 
Iron  Chief  Mining  Co.,  78  Wis.  427; 
«.  c.  23  Am.  St.  Eep.  417 ;  Marshall 
Foundry  Co.  v.  Killian,  99  N.  C.  501 ; 
8.  c.  6  Am.  St.  Eep.  539,  542 ;  Adler  v. 
Milwaukee  Patent  Brick  Co.,  13  Wis. 
57, 60 ;  Eichardson v.  Green,  133  U.  S. 
30;  Hightower  v.  Thornton,  8  Gta. 
486,  495;  s.  c.  52  Am.  Dec.  412;  Allen 
V.  Montgomery  E.  Co.,  11  Ala.  437. 
But  a  bond  with  security,  given  by 
the  corporators  of  a  savings  bank  to 
secure  depositors  therein,  is  in  no 
sense  capital  stock  of  the  company. 
Huntington  v.  Savings  Bank,  96  U.  S. 
388. 
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stockholders  cannot  be  allowed  to  refuse  the  payment  of  them, 
unless  they  show  such  an  equity  as  would  entitle  them  to  a 
preference  over  the  creditors,  if  the  capital  had  been  paid  in 
■cash.^ 

§  2953.  Kecent  Qualifications  of  this  Doctrine.  —  It  was 

formerly  the  doctrine  of  the  Supreme  Court  of  the  United 
■States,^  and  it  is  still  the  doctrine  of  the  British  House  of 
Lords,*  that  this  trust  fund  extends  to  Whatever  sum,  less 
than  the  par  value  of  his  shares,  the  shareholder  ought  to  pay, 
although  it  may  have  been  agreed  between  him  and  the  cor- 
poration that  he  shall  not  pay  it.*  There  is  not  much  room 
to  doubt  the  soundness  of  the  conclusion  that  where  the 
rights  of  creditors  are  not  concerned,  an  agreement  between 
the  corporation  and  its  shareholders  that  they  are  to  have 
their  shares  upon  the  payment  of  a  sum  less  than  the  par  or 
nominal  value  will  estop  the  corporation  from  maintaining  an 
action  to  collect  the  balance.*  But  it  was  formerly  supposed, 
in  conformity  with  the  holding  of  the  Supreme  Court  of  the 
United  States  just  referred  to,°  that  a  subscriber  to  the  shares 
of  a  corporation  could  be  compelled  to  pay,  if  necessary  to 
liquidate  its  debts,  the  entire  par  value  of  his  shares,  no 
matter  what  agreement  he  may  have  made  with  the  corpora- 
tion in  respect  of  their  payment,  at  the  time  of  his  sub- 
scription or  afterwards.  But  this  doctrine,  as  already  seen,^ 
has  been  recently  modified  by  the  Supreme  Court  of  the 
United  States,  to  the  extent  of  holding  that  in  the  absence  of 

'  OgiMe  V.  Kjiox  Ins.  Co.,  22  How.  to  liquidate  the  debts  of  the  com- 

<U.  S.)  380.  pany,  the  shareholder  must  pay  for 

'  Ante,  §§  1567,  1568.  his  shares  in  full, — that  is,  he  must 

'  Ooregum    Gold    Mining    Co.   ti.  pay  up  their  par  or  nominal  value, 

Eoper  [1892],  A.  0.  125,  H.  L.  although  it  may  have  been  agreed 

*  The  doctrine  of  the  English  case  between  him  and  the  company,  at  the 

is  not  strictly  that  stated  in  the  text,  time  when  he  purchased  the  shares, 

though  it  amounts  to  the  same  thing,  that  he  should  not  be  required  to  pay 

The  English  judges  do  not  speak  of  in  full. 

the  capital  stock  of  a  corporation  be-  '  Kenton  Furnace  &c.  Oo.  v.  McAl- 

ing  a  "  trust  fiind  "  for  its  creditors ;  pin,  5  Fed.  Eep.  737,  743. 
but  the  case  cited  from  the  House  of  '  Upton  v.  Tribilcock,  91  U.  S.  46. 

Ijords  holds  that,  when  it  is  necessary  '  Ante,  §  1562,  et  seq. 
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circumstances  creating  an  equitable  estoppel  in  favor  of  the^ 
creditor  of  the  corporation  and  against  the  shareholder,  the- 
latter  cannot  be  compelled  to  pay,  even  for  the  purpose  or 
liquidating  the  debts  of  the  corporation  after  its  insolvency, 
anything  beyond  what  the  corporation  agreed  with  him  to- 
accept  as  full  payment.  This  is  tantamount  to  holding  that 
so  far  as  the  rights  of  creditors,  who  became  such  prior  to  the 
issuing  of  the  shares,  are  concerned,  whatever  the  corporation 
agreed  with  the  shareholder  to  accept  as  payment  is  payment,  — 
even  though  it  agreed  to  give  away  the  shares  or  to  issue  them 
as  a  bonus,  or  in  consideration  of  some  past  benefit,  it  is  to  b&- 
deemed  payment.  This  lifts  the  obligation  of  the  shareholder 
to  pay  the  par  value  of  his  shares,  even  for  the  purpose  or 
liquidating  the  debts  of  the  corporation,  out  of  the  category  or 
principles  of  public  policy,  and  lets  it  down  to  the  mere  doc- 
trine of  an  equitable  estoppel.  The  meaning  is,  that  except  in 
cases  where  creditors  have  been  deceived  and  misled  by  the- 
corporation  pretending  to  have  a  capital  which  it  has  not,  a. 
creditor  can  enforce  no  right  as  against  a  shareholder  greater- 
than  the  corporation  itself  could  enforce  against  him.  For- 
example,  it  is  held  in  a  recent  case  applying  the  new  doctrine,, 
that  the  rights  of  creditors  to  compel  the  holders  of  "  bonus- 
stock  "  to  pay  for  it,  contrary  to  their  actual  agreement  with  the- 
corporation,  does  not  rest  on  any  implied  contract,  or  upon 
this  "  trust  fund  "  doctrine,  but  upon  the  ground  of  fraud  in. 
the  misrepresentation  as  to  the  actual  amount  of  capital,  upon 
the  faith  with  which  persons  have  dealt  with  the  corporation 
and  given  it  credit.'  Another  modification  of  this  doctrine- 
will  arrest  the  attention  in  a  future  chapter.  It  is  a  neces- 
sary part  of  the  doctrine  that  the  capital  stock  of  a  corpora- 
tion is  a  trust  fund  for  all  its  creditors,  —  that  is  to  say,  for 
a  ratable  distribution  among  all  its  creditors  who  stand  on 
an  equal  footing;  as  in  a  distribution  in  bankrupty,  pre- 
serving to.  lien  creditors  their  liens,  and  distributing  the- 
remainder   among  the   unsecured  creditors  pro  rata.      But- 

'  Hospes  V.  Northwestern  Man.  etc.      L.  J.  277 ;  36  Am.  &  Eng.  Corp.  Oaa^ 
Co.,  48  Minn.  174;  s.  c.  31   Am.  St.      206;  50  N.  W.  Rep.  1117. 
Bep.  637;  15  L.  R.  A.  470;  45  Alb. 
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we  shall  see  that  several  of  our  State  courts  have  fallen  into 
the  unfortunate  and  grossly  inequitable  doctrine  that  it  is 
competent  for  a  corporation,  even  in  contemplation  of  a  sus- 
pension by  reason  of  insolvency,  to  prefer  particular  creditors 
in  the  final  distribution  of  its  assets.*  A  concession  of  this 
power  seems  to  sweep  the  trust  fund  doctrine  entirely  out  of 
existence,  and  to  place  the  assets  of  the  corporation,  in  respect 
of  the  rights  of  its  creditors,  in  exactly  the  same  position  as 
the  assets  of  a  natural  person.  Such  is  the  avowed  doctrine  of 
the  Supreme  Court  of  Minnesota  in  a  recent  case,  where  it  is 
reasoned  that  the  capital  of  a  corporation  is  its  own  property, 
which  it  may  use  and  dispose  of  (if  not  prohibited  by  its 
charter)  the  same  as  a  natural  person,  and  is  not  held  in 
trust  for  creditors,  except  in  the  sense  that  there  can  be  no 
distribution  of  it  among  stockholders  without  provision  for 
the  payment  of  corporate  debts,  and  that  any  disposition  of 
it  in  fraud  of  creditors  is  void;  and  that  in  this  respect  there 
is  no  distinction  between  unpaid  and  paid  capital,  or  between 
"stock  subscriptions"  and  any  other  assets  of  the  corporation;^ 
though  there  may  not  be  much  difference  after  all,  except  in 
♦  point  of  words,  between  the  views  of  this  court  and  those  of 
Mr.  Justice  Story,  the  inventor  of  the  trust  fund  doctrine. 

§  2954.  Stockholders  Wlthdrawingr  the  Capital  of  the  Cor- 
poration Bound  to  Make  It  Good.  —  The  doctrine,  so  much 
enlarged  upon,  that  the  capital  stock  of  a  corporation  is  a  trust 
fund  for  its  creditors,  implies  that  a  stockholder  will  not  be  per- 
mitted, as  against  creditors  of  the  corporation,  to  withdraw  any 
part  of  its  assets  without  consideration.'  Nor  have  the  directors, 
as  trustees  of  this  fund,  any  power,  except  in  the  way  of  bona 
fide  compromises,  to  release  a  subscriber  to  the  fund,  either  as 
against  creditors  or  as  against  other  stockholders.*  Thus,  if 
a  holder  of  shares  makes  an  arrangement  with  the  company, 
by  which  he  receives  full-paid  scrip  for  a  part  of  his  subscrip- 

>  Post,  ch.  146.  L.  J.  277 ;  36  Am.  &  Eng.  Corp.  Oaa. 

»  Hospes   V.   Northwestern   Man.     206 ;  50  N.  W.  Rep.  1117. 
etc.  Co.,  48  Minn.  174;  «.  c.  31  Am.  *  Lewis  v.  Robertson,  IS  Smedes  & 

St.  Rep.  637 ;  15  L.  R.  A.  470 ;  45  Alb.      M.  (Miss.)  558,  562. 
*  Rider  v.  Morrison,  54  Md.  429 ;   ante,  §  1553. 
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tion,  and  is  released  as  to  the  residue,  he  may  be  held  by 
creditors  to  the  obligation  of  paying  in  full  according  to  his 
original  undertaking.^  So,  if  a  corporation  issues  new  stock 
under  a  scheme  by  which  sixty  per  cent  of  its  par  value  is  to 
be  accepted  as  full  payment,  the  sharetaker  will  be  bound 
to  make  good  the  other  forty  per  cent  in  the  event  of  its 
insolvency.*  So,  creditors  may  charge  the  stockholders  in 
respect  of  dividends  fraudulently  declared  and  paid  when  there 
is  nothing  to  divide.'  But  dividends  declared  and. paid  in 
good  faith  out  of  the  earnings  of  the  corporation,  while  it 
is  solvent  and  prosperous,  cannot  be  pursued  in  the  hands  of 
its  stockholders  by  its  creditors,  when,  in  consequence  of  mis- 
fortune, it  afterwards  becomes  insolvent,  and  subjected  to 
its  liabilities.*  A  decision  rendered  by  that  eminent  equity 
judge,  Sir  George  Jessel,  M.  E..,  embodies  a  forcible  expression 
of  the  same  doctrine.  He  was  dealing  with  the  right  of  creditors 
of  an  insolvent  company,  represented  by  the  official  liquidators, 
to  have  the  directors  repay  to  the  official  liquidators,  for 
their  benefit,  certain  sums  which  the  directors  had  caused 
to  be  paid  to  the  shareholders  as  interest,  out  of  the  capital  of 
the  company,  there  being  no  profits.  In  his  view,  "the  sub-* 
stance  of  the  right"  was  this:  "The  limited  company  trades 
upon  the  representation  of  being  a  limited  company,  with  a 
paid-up  capital  to  meet  its  liabilities.  It  is  wholly  incon- 
sistent with  that  representation  that  the  company,  having  its 
capital  paid  up,  should  pay  it  back  to  its  shareholders,  and 
give  the  creditors  nothing  at  all."  ^ 

§   2955.  Rule    not    Varied    by   a    Public    Kegistration.  — 

Neither  is  this  rule,  nor  the  reasons  on  which  it  rests,  varied 
by  the  fact  that  the  charter  of  incorporation,  or  the  general 
law,  requires  a  public  registration  of  a  certificate  of  the  amount 

1  MannD.Peiitz,2Sand.0h.  (N,Y.)  «  Eeid  v.  Eatonton  Man.  Co.,  40 

257.    See  also  Payne  v.  BuUard,  23  Ga.  98;  ».  c.  2  Am.  Rep.  563.    The  in- 

MiBS.  88 ;  «.  c.  65  Am.  Dec.  74 ;  anlt,  Bolvency  in  this  case  grew  out  of  the 

§  1512.  destruction  of  the  property  of  the  cor- 

'  McAvityti.  Lincoln  Pulp  &c.  Co.,  poration  during  the  Civil  War. 
82  Me.  504;  20  Atl.  Bep.  82.  »  Ke    National    Funds   Assurance 

•  AnU,  §  2152.  Co.,  10  Oh.  Div.  118,  127. 
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of  stock  actually  paid  in.  Any  one  dealing  with  the  company 
would  indeed  know  from  this  public  record  the  amount  paid 
in;  but  he  would  also  know,  from  the  act  of  incorporation,  or 
from  the  general  law,  that  the  balance  was  at  all  times  subject  to 
call  of  the  directors;  and,  if  he  considered  them  honest  men, 
he  would  believe  that  they  would  call  in  the  remaining  install- 
ments whenever  the  wants  of  the  company  might  require  it* 

§  2956.  This  Trust   Fund    how  Pursued    hy  Creditors.  — 

The  capital  paid  in,  together  with  its  accretions,  usually  con- 
stitutes the  visible  and  tangible  assets  of  the  corporation, 
subject  to  execution  at  law  upon  judgments  rendered;  or,  if 
put  beyond  the  reach  of  execution  by  fraudulent  transfers  or 
concealments, '  subject  to  be  pursued  by  a  creditor's  bill,  or 
(under  the  codes)  by  proceedings  supplementary  to  execution, 
as  in  other  cases  of  fraudulent  conveyances.  As  will  be  seen 
hereafter,  funds  which  consist  of  (1)  capital  subscribed  but 
not  paid  in;  (2)  capital  subscribed  and  paid  in,  but  improp- 
erly divided  among  the  shareholders,^  or  converted  by 
particular  shareholders,  can  in  general  be  reached  only  by 
appropriate  proceedings  in  equity.^ 

§   2967.  Grounds  on  Which  Courts  of  Equity  Proceed.  — 

In  affording  relief  to  creditors  of  corporations,  on  this  ground, 
courts  of  equity  proceed  on  the  familiar  principle  that  who- 
ever is  found  in  possession  of  a  trust  fund,  under  circum- 
stances which  charge  him  with  knowledge  of  the  trust,  is 
bound  to  account  as  trustee  to  those  beneficially  interested  in 
such  fund.*  Stockholders  in  a  corporation  are  conclusively 
charged  with  notice  of  the  trust  character  which  attaches  to 
the  capital  stock.  As  to  it  they  cannot  occupy  the  status  of 
innocent  purchasers,  but  they  are  to  all  intents  and  purposes 

1  Ward  V.  GriswoldviUe  Man.  Co.,  was    adopted   by   statute.    Vose   v. 

16  Ooim.  593,  600.  Grant,  15  Mags.  505;  Spear  v.  Grant, 

>  AnU,  §  2152,  et  aeq;  post,  §  2963.  16  Mass.  9. 

•  See  Wallworth  v.  Holt,  4  Mylne  *  Adair  v.  Shaw,  1  Schoales  &  L. 

&  0.  619 ;  Society  of  Practical  Knowl-  262 ;  Hill  v.  Simpson,  7  Vea.  152 ;  'Wood 

edge  ti.  Abbott,  2  Beav.  559.    There-  v.  Dummer,   3  Mason  (U.   S.),  312; 

fore,  there  was  no  remedy  in  Massa-  Bank  of  St.  Mary's  v.  St.  John,  25  Ala. 

chusetts  until  the  system  of  equity  566,620;  Calhoun  «.  King,  5  Ala.  523; 
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privies  to  the  trust.  Whenever  they  have  in  their  possession 
any  of  this  trust  fund,  they  hold  it  cum  onere,  subject  to  all 
the  equities  which  attach  to  it.*  Not  only  that:  they  stand  in 
such  a  relation  of  privity  with  the  corporation  that  their  deal- 
ings with  it  will  be  subjected  to  close  scrutiny  where  the  rights 
of  its  creditors  are  involved.''  If,  therefore,  a  stockholder 
usurps  the  functions  of  the  board  of  directors  of  the  corpo- 
ration, and  takes  possession  of  the  trust  property,  and  converts 
it  to  his  own  use  as  his  own  individual  property,  he  will  be 
held  to  account  as  trustee  ex  maleficio  for  all  the  property 
coming  into  his  possession.'  Nor  will  any  sort  of  manipula- 
tion of  the  trust  property  by  the  shareholders  place  it  beyond 
the  reach  of  a  court  of  equity,  which  deals  with  substance,  and 
not  merely  with  form,  so  long  as  they  do  not  get  it  into  the  hands 
of  innocent  purchasers  for  value.  Thus,  it  has  been  held  that 
a  shareholder,  owning  practically  all  the  capital  stock  of  a 
railroad,  who  sells  the  road,  in  order  to  cut  off  general  cred- 
itors and  benefit  himself  at  their  expense,  will  be  held  to 
account  to  the  creditors  of  the  corporation,  either  for  the  prop- 
erty itself  or  its  proceeds.*  So,  it  has  been  well  said  that  the 
stockholders  of  a  corporation  cannot  buy  property  in  its  name, 
and  on  credit,  and  then  form  a  new  corporation  in  which 
their  interests  are  the  same  as  in  the  old,  and  based  on  no 
new  consideration,  and,  by  transferring  the  property  to  the 
new  corporation,  escape  liability  to  the  vendor  and  creditors, 
at  least  to  the  value  of  the  property.* 

Panhandle  Nat.  Bank  v.  Emery,  78  Crawford  (111.  0.  0.),  9  Eail.  &  Corp. 

Tex.  498;  «.  c.  15  S.  W.  Rep.  23.  L.  J.  171. 

1  Woodw.Dummer.SMasonCU.S.),  '  Hancock  v.  Holbrook, 40  La.Ann. 

318;  Adlert;.  Milwaukee  Patent  Brick  53;   i.  c.  3  South.  Eep.  351.    So,  in 

Co.,  13  Wis.  57,  62.  sequestration  proceedings  against  an 

'  See  the  observations  of  Mr.  Jus-  insolvent  corporation,  a  creditor  be- 

tice  Miller  upon  this  subject  in  Saw-  came  a  party,  and  filed  a  complaint 

yert).  Hoag,  17"Wall.  (TJ.  S.)  610;  «.  c.  against  stockholders  of  the  corpora- 

Myer   Fed.  Dec,  §  156;  citing  Law-  tion  to  compel  them  to  account  for 

rence  v.  Nelson,  21  N.  Y.  158.  certain  stock  in  another  corporation 

'  Cleveland   Rolling   Mill  Co.   v.  which  belonged  to  the  defendant  cor- 

Orawford  (111.  C.  C),  9  Rail.  &  Corp.  poration,  and  which  was  alleged  to 

L.  J.  171.  have    been    assigned    to    defendant 

*  Cleveland  Rolling  Mill  Co.  v,  stockholders,  and  distributed  among 
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§  2958.  Cases    in  Which  Bqultahle  Belief  is  Invoked.  — 

From  what  has  been  already  stated,  it  is  obvious  that  there 
are  three  cases  in  which  equitable  relief  may  be  invoked: 
1.  Where  there  has  been  a  fraudulent  conveyance  of  trust 
property;  2.  Where  stockholders  are  indebted  to  the  corpo- 
ration on  account  of  stock  subscribed  for  and  not  paid  in; 
3.  Where  there  has  been  a  dividend  in  liquidation,  or  other 
distribution  of  the  capital  stock  among  the  members,  leaving 
creditors  unpaid.  The  first  of  these  cases  rests  on  the  same 
footing  as  any  other  fraudulent  conveyance,  and  will  not, 
therefore,  claim  special  attention  in  this  work.' 

§  2959.  Grounds  of  ^Equitable  Kelief  where  Stock  is  not 
Paid  in.  —  A  court  of  equity  will  never  allow  a  trust  to  fail 
on  account  of  the  failure  or  refusal  of  a  trustee  to  perform  his 
duty."  When,  therefore,  the  creditors  of  a  corporation  are 
unable  to  obtain  satisfaction  in  the  ordinary  mode,  if  the 
stockholders  are  indebted  to  the  corporation  on  account  of 
subscriptions  made  by  them  to  the  capital  stock,  and  the  board 
of  directors  fail  or  refuse  to  raise  the  money  to  pay  such  debts, 
by  making  and  enforcing  against  the  members  the  necessary 
assessments,  a  court  of  equity  will  interfere,  and  either  compel 
the  directors  to  perform  this  duty,  or  (according  to  the  modern 
practice)  perform  it  by  its  own  proper  oflficers.'     "The  rights 

them,  without  their  paying  anything  '  See,  however,  Wright  v.  Petrie,  1 
therefor  except  their  own  stock  in  the  femedes  &  M.  Ch.  282 ;  Hightower  v. 
defendant  corporation,  which  they  Mustian,  8  Ga.  506;  Allen  v.  Mont- 
surrendered,  and  which  the  officers  gomery  R.  Co.,  11  Ala.  437 ;  Nathan 
of  defendant  corporation  "  pretended  w.'^hitlock,  9  Paige(N.  Y.),152;  Chi- 
to  cancel  and  retire."  The  complaint  cago  &c.  E.  Co.  i;.  Third  Nat.  Bank, 
then  alleged  that  such  acts  were  with-  134  U.  S.  276 ;  s.  c.  33  L.  ed.  900 ;  10 
out  authority  from  defendant  corpora-  Sup.  Ot.  Eep.  550. 
tion  or  its  directors,  but  were  contrary  '  Bank  of  St.  Mary's  v.  St.  John,  25 
to  law,  and  null  and  void.  It  was  held  Ala.  609;  Attorney-General  ^.  Aspin- 
that  the  complaint  stated  a  cause  of  all,  2  Mylne  &  0.  613,  625 ;  Attor- 
action  for  at  least  a  technical  conver-  ney-General  v.  Kell,  2  Beav.  575 ; 
sion  of  the  certificates  of  stock,  and  Attorney-General «.  Leicester,  7  Beav. 
that  a  demurrer  thereto  was  properly  176. 

overruled.    McKusick  ».  Seymour,  Sa-  »  Adler  t;.  Milwaukee  Patent  Brick 

bin  &  Co.,   48  Minn.   172;    s.  c.  50  0o.,13  Wis.  57,  62;  Wardt;.  Griswold- 

N.  W.  Rep.  1116.     See,  also,  Horner  ville  Man.   Co.,  16  Conn.  593,  601; 

V.  Carter,  11  Fed.  Rep.  362,  Henry  i;.  Vermilion  &c.  R.  Co.,  17 
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of  creditors  being  superior,  and  partaking  somewhat  of  the 
character  of  a  lien,  equity  will  regard  and  work  them  out  by 
the  same  means  by  which  the  corporation  itself  should  have 
done  so."*  The  power  conferred  on  the  board  of  directors  of 
a  corporation  to  call  in  the  installments  due  upon  subscriptions 
for  shares  is  not  a  discretionary  power,  such  as  is  beyond  the 
interference  of  a  court  of  justice.^  On  the  contrary,  this  dis- 
cretion is  merely  modal,  relating  to  the  time  and  manner  of 
making  the  payments.  When  the  wants  of  the  company  re- 
quire these  payments,  it  becomes  the  duty  of  the  directors  to 
cause  them  to  be  made,  as  much  so  as  to  require  the  payment 
of  debts  due  the  company;  and  it  is  not  discretionary  with 
the  directors  to  say  whether  the  debts  of  the  company  shall 
be  paid  or  not  when  they  have  the  means  at  command.^ 
"  As  the  individual  corporators  are  not  themselves  personally 
responsible  for  the  contracts  of  the  corporation,  there  is  no 
responsibility  anywhere  if  the  capital  stock  is  not  a  fund 
answerable  to  creditors;  and  it  would  seem  to  make  no  differ- 
ence in  the  right  whether  this  capital  stock  or  fund  existed  in 
property  or  equitable  assets.  Nor  can  it  vary  the  right  if  the 
Legislature,  instead  of  requiring  the  stock  to  be  paid  in,  has 
permitted  the  corporation  to  call  for  it  as  their  necessities  or 
the  convenience  of  stockholders  may  require.  In  the  latter 
case  the  subscription  is  a  debt  which  the  corporation  may  call 
for;  and  if  debts  are  contracted  beyond  the  assets  in  hand,  it 
would  be  most  inequitable  to  neglect  or  refuse  to  make  the 
call  so  as  to  discharge  the  debt.  It  is  on  this  obvious  prin- 
ciple that  a  court  of  equity  assumes  jurisdiction  and  compels 
the  corporation  and   stockholder   to   do   that  which   justice 


Ohio,  187;  Ogilvie  v.  Knox  Ins.  Co.,  '  Ward  v.  Griswold-ville  Man.  Oe., 

22  How.  (U.  S.)  380;  Marsh  o.  Bur-  16  Oonn.  593,  601.    The  court  distin- 

roughs,  1  Woods  (U.  S.),  463.  guishes  Oatlin  v.  Eagle  Bank,  6 Oonn. 

'  Adler  v.  Milwaukee  Patent  Brick  238.    The  question  there  was  whether 

Co.,  13  Wis.  57,  62,  per  Dixon,  0.  J.  an  insolvent  corporation  might  refuse 

'  See  The  Queen  v.  Victoria  Park  to  pay  one  creditor  in  preference  to 

Co.,    1  Ad.   &  Ell.   (n.   s.)   292,  per  the  others.     Here,   said    the    court, 

Lord  Denman,  0.  J. ;  Marsh  v.  Bur-  the  question  is  whether  a  corporation 

roughs,   1  Woods   CU.   S.),  463,   per  may  refuse   to  pay  any  of  its  cred- 

Bradley,  J.  itora. 
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requires, — that  is,  to  discharge  the  debt  to  the  extent  that  the 
capital  stock  remains  in  the  hands  of  the  stockholder." '  Views 
similar  to  the  foregoing  will  be  found  expressed  in  several 
other 


cases 


t 


§  2960.  Equity  will  Compel  Directors  to  Make  Assess- 
ments.—  This  doctrine  takes  root  in  the  chancery  case  of 
Salmon  v.  Hansborough  Co.,  decided  in  the  reign  of  Charles 
II. ,°  the  authority  of  which  has  been  recognized  by  several 
American  courts,*  and  seems  to  rest  on  the  soundest  principles. . 

§  2961.  Or  Make  the  Assessments  hj  Its  Own  Methods.  — 

In  the  American  cases  the  form  of  relief  has  varied  somewhat. 
In  the  leading  case  in  New  York,  certain  stockholders  were 
found  liable  in  respect  of  unpaid  subscriptions,  and  they  were 
directed  to  pay  to  the  complainant  the  amount  so  unpaid,  or  so 
much  thereof  as  should  be  necessary  to  discharge  his  debt, 
and  that  they  jointly  pay  the  costs."  In  a  later  case  in  the 
same  State,  the  decree,  as  modified  by  the  court  for  the  cor- 
rection of  errors,  found  that  the  company  was  formed  and 
dissolved  as  stated  in  the' bill;  that  the  appellants  were  stock- 
holders as  charged,  and  liable  to  discharge  the  respondent's 
debt  to  the  extent  of  their  respective  shares  of  stock,  or  so 
much  as  might  be  necessary  for  the  discharge.  The  decree 
then  referred  it  to  a  master,  to  ascertain  and  report  the  amount 
of  the  debt,  and  the  proportions  with  which  each  of  the  appel- 
lants were  chargeable.*  Several  recent  cases  growing  out 
of  the  failure  of  a  Virginia  corporation,  where  a  court  of 


*  Allen  V.  Montgomery  E.  Oo.,  11  Gag.  Oh.  204;  «.  e.  1  Kyd  on  Corp. 

Ala.  437,  449,  per  Goldthwaite,  J.  273. 

'  Henry  v.  Vermilion  &c.  K.  Co.,  *  Hightower  t;.  Thornton,  8  Ga.  486, 

17  Ohio,  187;  Ogilvie  v.  Knox  Ins.  493;  «.  c.  52  Am.  Dec.  412;  Briggs  v. 

Oo.,22How.  (U.S.)  380,  387,  in  which  Penniman,  8  Cow.  387,  396;  Slee  v. 

Mr.  Justice  Grier  said  that  a  bill  filed  Bloom,  19  Johns.  456,  484;   «.  c.  10 

for  this  purpose  was  in  the  nature  of  Am.  Deo.  273. 

an  attachment,  in  which  the  stock-  '  Slee  v.  Bloom,  19  Johns.  456, 484 ; 

holders  are  called  on  to  answer  as  i.  c.  10  Am.  Dec.  273. 
garnishees  of  the  principal  debtor.  «  Briggs  v.  Penniman,  8  Oow.  387, 

•Salmon  v.  Hamborough  Co.,  1  397;  «.  c.  18  Am.  Dec.  454. 
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equity  appointed  a  receiver  and  ordered  an  assessment,  illus- 
trate the  principle  under  discussion.^ 

§  2962.  Bona  Fide  Dividends  of  Profits.  —  This  prin- 
ciple does  not  extend  so  far  as  to  require  stockholders  to  sur- 
render, for  the  benefit  of  creditors,  bona  fide  dividends  of 
profits  declared  and  distributed  at  a  time  when  the  company 
was  solvent  and  prosperous.*  The  reasons  which  support  this 
rule  are  very  clear.  The  profits  and  accretions  springing  from 
the  use  of  the  capital  stock  of  a  corporation  form  no  part  of  the 
capital  stock  itself,  and  hence  no  part  of  the  stake  on  which 
the  company  acquires  credit.'  Persons  doing  business  know 
that  these  profits,  although  they  may  be  accumulated  in  the 
form  of  what  is  called  a  surplus  fund,  and  used  by  the  com- 
pany in  its  business,  are  always  subject  to  be  distributed  in 
dividends,  at  the  will  of  the  board  of  directors.  Whilst, 
therefore,  the  existence  of  a  large  surplus,  subject  to  execu- 
tions on  judgments  against  the  corporation,  may,  in  the  opin- 
ion of  persons  dealing  with  it,  render  its  continued  solvency 
more  probable,  yet  this  constitutes  no  reason  why  such  a  fund, 
fairly  divided  among  the  shareholders,  leaving  the  company 
able  to  meet  its  existing  obligations,  should,  in  the  event  of 
its  subsequent  insolvency,  be  pursued  by  its  creditors.  But  a 
division  of  such  assets  at  a  time  when  the  corporation  was 
insolvent,  or  in  contemplation  of  insolvency,  would  partake  of 
the  nature  of  a  conveyance  in  fraud  of  creditors,  and  a  cred- 
itor's bill  would  lie  to  reach  and  subject  them  to  execution.'' 
Such  a  bill  would  also  be  sustained  on  the  ground  that  strict 
trusts  are  at  all  times  open  to  the  examination  of  a  court  of 


1  Post,  §  3247,  et  seg.;  i  3641,  et  leq.  t.  c.  52  Am.Dec.  412,  per  Lumpkin,  J. 

•  Eeid  «.  Eatonton  Co.,  40  Ga.  98;  "They  [the  stockholders]  have  the 

».  c.  2  Am.  Bep.  563.    Upon  the  ques-  benefit  of  all  the  profits  made  by  the 

tion  when  dividends  may  properly  be  establishment,  and  cannot  take  any 

declared,  see  ante,  §  2152,  et  seq.  portion  of  the  fund  [the  capital  stock] 

'  Ante,   §  2157;    State    v.    Morris-  until  all  other  claims  on  it  are  ex- 
town  Fire  Asso.,   23  N.  J.  L.  195;  tinguished."     Story,  J,,  in  Wood  ». 
Barry  v.  Merchants'  Exchange  Co.,  Dummer,  3  Mason  (XJ.  S.),  311. 
1  Sand.  Ch.  (N.  Y.)  280,  303;  High-  *  Bank  of  St.  Mary's  «).St.  John,  26 
tower  V.  Thornton,  8  Ga.  486,  500;  Ala.  566,  609. 
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I 

equity,  and  that  such  a  court  will  never  refuse  to  bring  before 
it  an  unfaithful  trustee,  whom  it  will  compel  both  to  discover 
the  fund  belonging  to  the  trust,  and  to  account  for  its  mis 
management  and  misapplication.*  For  when  a  corporation 
becomes  insolvent,  all  its  assets — not  alone  its  capital  stock — 
become  impressed  with  the  character  of  a  trust  fund  for  the 
security  of  creditors.*  Moreover,  such  misconduct  renders  the 
directors  personally  liable  under  statutes  hereafter  considered.' 

§  2963.  Grounds  of  Equitable  Kellef  where  Stock  is  Im- 
properly Divided.  —  Upon  grounds  already  stated,  no  stock- 
holder in  a  corporation  can  entitle  himself  to  a  dividend  or 
share  of  the  capital  stock  until  all  the  debts  of  the  corporation 
are  paid;  though,  of  course,  dividends  of  profits  may  be  law- 
fully made  where  there  are  debts  unpaid,  provided  sufficient 
assets  are  received  to  pay  them  as  they  mature.*  If  the  capi- 
tal stock  should  be  divided,  leaving  any  debts  unpaid,  every 
stockholder  receiving  his  share  of  the  capital  stock  would  in 
equity  be  held  liable  pro  rata  to  contribute  to  the  discharge  of 
such  debts  out  of  the  fund  in  his  own  hands.*  Such  property 
is  held  affected  with  a  trust,  primarily,  for  the  creditors  of  the 
company,  and  subject  to  their  rights;  secondarily,  for  the  stock- 
holders, in  proportion  to  their  interest  therein.  As  to  it  the 
creditors  have  a  prior  exclusive  equity.  In  other  words,  the 
stockholders  have  no  right  to  any  thing  but  the  residuum  of 
the  capital  stock,  after  the  payment  of  all  the  debts  of  the  cor- 
poration. If,  before  all  of  such  debts  are  discharged,  they 
take  into  their  hands  any  of  the  funds  of  the  corporation, 
they  hold  them  subject  to  an  equity  which  it  is  against  con- 
science to  resist.*     Accordingly,  when  the  property  has  been 

'  Bank  of  St.  Mary's  v.  St.  John,  25  ran  v.  Arkansas,  15  How.  (TJ.  S.)  304 ; 

Ala.  566,  609.  Eeid  v.  Eatonton  Co.,  40  Ga.  98, 104; 

»  Jbid.  t.  c.  2  Am.  Eep.  563;   Bank  of  St. 

•  Post,  §  4178 ;  ante,  §  2155.  Mary's  v.  St.  John,  25  Ala.  566.      See 

•  See  next  section.  also  Schley  v.  Dixon,  24  Ga.  273 ;  «.  c. 

•  2  Story  Eq.  Jur.,  §  1252 ;  Wood  71  Am.  Dec.  121 ;  Tinkham  v.  Borst, 
».  Dummer,  3  Mason   (U.  S.),  308;  31  Barb.  (N.  Y.)  407. 

Vose  V.  Grant,  15  Mass.  505,  517,  522 ;  «  Wood  v.  Dummer,  3  Mason  (U.S.), 

Spear  v.  Grant,  16  Mass.  9, 15 ;  Our-     321. 
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divided  among  the  stockholders,  a  judgment  creditor,  after 
the  return  of  an  execution  against  the  corporation  unsatisfied, 
may  maintain  a  creditor's  bill  against  a  single  stockholder,* 
or  against  as  many  stockholders  as  he  can  find  within  the 
jurisdiction,*  to  charge  him,  or  them,  to  the  extent  of  the 
assets  thus  diverted;  and  it  is  immaterial  whether  he  got  them 
by  fair  agreement  with  his  associates,  or  by  an  act  wrongful 
as  against  them.  It  has  been  held  that  the  sense  in  which  the 
assets  of  a  corporation  are  a  trust  fund  for  its  creditors  is  such 
that  if,  before  the  payment  ot  its  debts,  its  assets  are  distributed 
to  its  shareholders,  or  deposited  in  trust  for  such  distribution, 
and  if  thereafter  the  corporation  passes  into  the  hands  of  a 
receiver,  he,  as  the  representative  of  its  creditors,  will  have 
an  equitable  lien  upon  the  assets  so  distributed  or  deposited, 
after  the  payment  of  any  debts  which  may  remain,  or  of  the 
costs  of  the  receivership.' 


»  Hastings  v.  Drew,  76  N.  Y.  9; 
Bartlett  v.  Drew,  57  N.  Y.  587;  affirm- 
ing s.  c.  4  Lans.  (N.  Y.)  444;  60  Barb. 
(N.  Y.)  648. 

''  Wood  V.  Dummer,  3  Mason 
(TJ.  S.),  308. 

'  This  is  well  illustrated  by  the 
case  of  Heman  v.  Britton,  88  Mo. 
549  (reversing  s.  c.  14  Mo.  App.  121), 
which  presents  a  case  where  this 
principle  was  worked  out  on  a  com- 
plicated state  of  facts.  The  St.  Louis 
Court  of  Appeals,  whose  judgment 
was  reversed,  ruled,  and,  it  would 
seem,  with  more  propriety,  that,  the 
debts  of  the  corporation  being  paid, 
the  assets  thus  placed  in  trust  for 
distribution  could  not  be  subjected  to 
the  payment  of  the  costs  of  the  re- 
ceiver's administration.  In  fact,  the 
receivership  seems  to  have  been  an 
abuse,  as  there  were  no  corporate 
assets  to  administer,  and  no  corpo- 
rate debts  to  pay.  Very  close  to  this 
doctrine  lies  a  decision  rendered  by 
that  eminent  equity  judge,  Sir  George 
Jessel,  M.  K.,  in  a  case  where  the  di- 
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rectors  of  a  company  which  had  made 
no  profits,  caused,  from  time  to  time, 
interest  to  be  paid  to  the  shareholders 
out  of  the  capital.  He  held  that  this 
was  a  breach  of  trust,  such  as  made 
the  participating  directors,  after  the 
suspension  of  the  company,  jointly 
and  severally  liable  to  repay  the 
sums  thus  improperly  paid  out,  on  an 
application  of  its  official  liquidator, 
under  the  following  statute :  "  Where, 
in  the  course  of  the  winding  up  of  any 
company  under  this  act,  it  appears 
that  any  past  or  present  director 
....  has  misapplied  ....  or  be- 
come liable  or  accountable  for  any 
moneys  of  the  company,  or  beea 
guilty  of  any  misfeasance,  or  breach 
of  trust,  in  relation  to  the  company, 
the  court  may,  on  the  application  of 
any  liquidator,  or  of  any  creditor  or 
contributory  of  the  company,  .... 
examine  into  the  conduct  of  such 
director,  ....  and  compel  him  to 
repay  any  moneys  so  misapplied  or 
retained,  or  for  which  he  has  become 
liable  or  accountable."    Be  National 


LIABILITY  IN  EQUITY.     [3  Thomp.  Corp.  §  2964. 

§  2964.  Creditors      Entitled     to     Share     Ratably.  —  The 

mere  statement  that  the  capital  stock  of  a  corporation  is  a 
trust  fund  in  equity  for  its  creditors  carries  with  it  the  con- 
clusion that  all  the  beneficiaries  of  the  trust  —  all  the  creditors 
— are  entitled  to  share  ratably  in  its  distribution,  according  to 
the  principles  upon  which  courts  of  equity  proceed  in  the  dis- 
tribution of  equitable  assets;  *  and  such  is  the  rule,  with  con- 
fusing exceptions"  growing  out  of  theories  of  the  right  of 
a  corporation  to  prefer  its  creditors,  which  will  be  hereafter 
discussed.' 


Fund  Assurance  Co.,  10  Oh.  Div.  118. 
But  this  remedy  is  available  only  in 
tquity;  and,  therefore,  before  the  in- 
troduction of  the  system  of  equity 
into  Massachusetts,  judicial  remedies 
were  so  limited  that,  where  the  capital 
stock  of  a  bank  was  divided  after  its 
charter  had  expired,  so  that  no  funds 
were  left  to  pay  its  debts,  an  action 
would  not  lie  against  an  individual 
stockholder  who  had  received  his 
proportion  of  the  dividends.  Vose  v. 
©rant,  15  Mass.  505 ;  Spear  v.  Grant, 
16  Mass.  9.  Compare  Gifford  v. 
Thompson,  115  Mass.  478.  In  a  stat- 
ute of  Iowa  (Iowa  code,  §  1072),  mak- 
kig  stockholders  liable  when  corporate 
funds  have  been  diverted  to  payments 
«f  dividends,  leaving  insufficient 
funds  to  meet  the  liabiUties,  the 
word  "funds"  means  resources,  and 
net  merely  cash  on  hand,  and  the 
werd  "liabilities"  means  debts  the 


payment  of  which  can  be  enforced, 
and  does  not  include  the  capital  stock 
of  the  corporation.  Miller  v.  Bradish, 
69  Iowa,  278. 

^  Story  Eq.  Jur.,  §  544;  Eieper  v. 
Rieper,  79  Mo.  352,  360;  Heiman  i. 
Fisher,  11  Mo.  App.  275,  280;  Purdy 
V.  Doyle,  1  Paige  (N.  Y.),  558;  Mor- 
rice  V.  Bank  of  England,  Oas.  temp. 
Talbot,  218.  See,  further,  as  to  the 
general  rule,  Codwise  v.  Gelston,  10 
Johns.  (N.  Y.)  507,  522;  M'Dermutt 
V.  Strong,  4  Johns.  Ch.  (N.  Y.)  687 ; 
Atlas  Bank  v.  Nahant  Bank,  3  Met. 
(Mass.)  581. 

'  Wetherbee  v.  Baker,  35  N.  J.  Eq. 
501. 

'  Post,  Ch.  146.  That  the  directors 
may  become  personally  liable  for  a 
breach  of  this  trust  and  duty  of  dis- 
tributing ratably,  see  Grahani  v.  Hoy, 
38  N.  Y.  Super.  506. 
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CHAPTER    XLV. 

LIABILITY   BEFORE    OEGANIZATION   COMPLETE   AND    CAPITAL 

PAID  m. 


Section 

2968.  Preliminary. 

2969.  Until  legal  organization,  coad- 

venturers  liable  as  partners. 

2970.  What    evidence    necessary    to 

charge  a  person    as    such  a 
partner. 

2971.  Theories    on   which    members 

have  been  held  liable. 

2972.  "Will   be  entitled   to  contribu- 

tion among  themselves. 
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§  2968.  Preliminary.  —  We  have  considered  in  a  former 
chapter  the  subject  of  irregular  and  de  facto  corporations, 
though  not  specially  -with  reference  to  the  subject  of  the 
liability  of  stockholders.*  But  we  have  there  stated  the  prin- 
ciple that  where   coadventurers  contract  debts  as  an  aggregate 


*  Ante,  §  495,  et  leq. 
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body,  without  previously  effecting  a  valid  corporate  organiza- 
tion, they  are  liable  therefor  as  partners.^  We  have  also 
endeavored  in  that  chapter  to  point  out  those  acts  which  are 
regarded  as  conditions  precedent  to  a  valid  corporate  organiza- 
tion, and  what  irregularities  will  be  cured  on  the  principle 
which  validates  the  acts  of  de  facto  corporations  in  collateral 
proceedings.  Finally,  we  have  considered  in  that  and  in  a 
subsequent  chapter,*  the  circumstances  under  which  a  stock- 
holder can  question  the  validity  of  the  existence  of  the  cor- 
poration, or  the  regularity  of  its  organization.  We  have  also 
considered  the  question  of  the  personal  liability  of  promoters? 
We  shall  now  consider  these  questions  with  special  reference 
to  the  liability  of  stockholders  to  creditors  of  the  corporation. 

§  2969.  Until  Liegal  Org'anization  GoadTenturers  Liable  as 
Partners.  —  It  is  a  general  principle  that  until  a  corporation 
is  legally  organized,  the  coadventurers  will  be  liable  as  part- 
ners for  alldebts  contracted  on  behalf  of  the  aggregate  body, 
with  their  consent,  either  express  or  implied.*  Moreover, 
where  the  corporation,  assumes  to  be  regularly  organized,  and 
undertakes  to  go  into  existence  as  a  corporation,  there  is  a 
class  of  cases  which  hold  that  if  it  is  not  legally  formed,  the 
stockholders  will  be  liable  for  its  debts  as  partners.^  Stated 
in  another  way,  if  a  body  of  associates  intend  to  become 
incorporated,  but  engage  in  business  and  incur  liabilities 
without  taking  the  necessary  steps  to  perfect  their  organiza- 
tion as  a  corporation,  or  before  they  have  so  perfected  it,  they 
will  be  liable  therefor  as  partners.'  The  reason  is  that  they 
profess  that  there  is  a  corporation  and  a  corporate  fund  answer- 
able for  such  debts,  and  as  there  is  no  such  corporation  and 
no  such  fund,  they  become  personally  liable  on  the  principle 
of  breach  of  warranty  of  agency.  These  decisions  raise  the 
perplexing   question   to   what  extent   and   under   what   cir- 

1  Artie,  §  506.  *  Kaiser  v.  Lawrence  Sav.  Bank, 

'  Ante,  §§  528, 1877,  et  teq.  56  Iowa,  104;  «.  c.  41  Am.  Eep.  85 

•  Compare,  also,  ante,  §  215,  et  stq.  (denying   Humphrey   v.  Mooney,  1 

*  McFall  V.  McKeesport  &  0.  Ice  Oolo.  Law  Eep.  193) ;  Fuller  v.  Rowe, 
Oo.,  123  Pa.  St.  253,  259 ;  s.  c.  23  Week.  57  N.  Y.  23. 

Not.  Cas.  146;  16  Atl.  Rep.  478.  •  Martin  v.  Fewell,  79  Mo.  401. 
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cumstances  a  de  facto  organization,  not  challenged  by  the 
State,  will  protect  the  stockholders  from  the  general  liability 
of  partners,  and  the  further  question  what  dealings  by  a 
creditor  with  the  body  as  a  corporation  will  be  such  a  recogni- 
tion of  its  corporate  existence  as  will  estop  him  from  changing 
position  and  attempting  to  proceed  against  it>as  a  partnership.* 

§  2970.  What  Evidence  STecessary  to  Charge  a  Person  as 
Such  a  Partner.  —  We  have  already  had  occasion  to  consider 
what  evidence  will  charge  a  member  of  an  abortive  corporation 
with  liability  for  debts  incurred  on  its  behalf.^  A  man  can- 
not ordinarily  be  made  the  debtor  of  another  without  his  con- 
sent, express  or  implied;  therefore,  while  parties  assuming  to 
act  in  a  corporate  capacity,  without  a  legal  organization  as  a 
corporate  body,  are  liable  as  partners  to  those  with  whom  they 
contract,  yet,  to  charge  any  one  of  them  as  such,  it  must  be 
shown  that  he  was  so  acting  at  the  time  the  contract  sued 
upon  was  made,  or  that  upon  some  consideration  he  agreed  to 
become  liable  with  the  others.'  This  is  quite  clear;  since,  to 
charge  a  person  as  a  partner  in  an  ordinary  case,  it  is  neces- 
sary to  show  that  he  was  a  member  of  the  firm  when  the  debt 
was  contracted.^ 

§  2971.  Theories  on  Which  Members  have  been  Held 
Liable.  —  One  theory  on  which  members  have  been  held  liable 
sustains  an  analogy  to  the  principle  on  which  the  English 
courts  proceed  in  dealing  with  the  liability  of  promoters,* 
and  is  not  different  from  the  principle  upon  which  an  undis- 
closed principal  is  often  charged  with  liability  for  the  contract 
of  his  agent.  That  theory  makes  it  a  question  of  fact  in  each 
particular  case  whether  the  agent,  assuming  to  make  the 
contract  in  the  artificial  name,  had  authority  to  bind  the 
members  of  the  body  personally.  Thus,  in  an  action  upon  a 
promissory  note  made  by  the  "  Redwood  Iron  Manufacturing 

'  Ante,  §  518,  et  seq.  the  application  ■which  the  court  made 

*  Ante,  §  436.  of  it  to  the  facts. 

•  Fuller  V.  Rowe,  57  N.  Y.  23.  *  McGuire  v.  O'HaUoran,  Hill  & 
While  the  principle  declared  in  this  D.  (N.  Y.)  85. 

case  is  clear,  it  is  difficult  to  justify  '  Ante,  5  425. 
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Company,  by  S.  C.  Sardham,  Agent,"  it  was  proved  that  there 
had  been  a  corporation  by  that  name;  that  it  had  become 
extinct  by  the  expiration  of  the  time  limited  for  its  existence 
by  its  charter;  that  at  the  time  of  its  dissolution  it  was  the 
owner  of  a  certain  plant;  and  that,  prior  to  the  making  of  the 
note,  all  of  its  stockholders,  except  one,  made  and  signed  the 
following  agreement:  "  We,  the  undersigned,  stockholders  of 
the  former  Redwood  Iron  Manufacturing  Company,  hereby 
agree  to  unite  in  getting  up  a  stock  for  another  full-blast,  or 
as  near  so  as  possible,  and  run  the  furnace,  and  make  iron; 
and  we  hereby  constitute  and  authorize  S.  C.  Sardam,  as 
agent  or  superintendent,  to  manage  or  carry  on  said  furnace, 
and  getting  up  stock  for  said  blast,  to  sell  iron,  and  do  every- 
thing pertaining  to  said  business;  and  we  individually  agree 
at  all  times  to  furnish  money  when  called  on  by  said  Sar- 
dam for  the  purpose  of  defraying  the  expenses  for  carrying  on 
said  business ;  that  we  are  to  pay  pro  rata,  meaning  in  propor- 
tion to  the  amount  of  stock  held  and  owned  in  said  iron 
manufacturing  company  by  each  of  us."  It  was  held  that 
this  made  them  partners,  especially  as  to  third  persons,  and 
that  this  agreement  established  the  liability  of  those  who 
signed  it  to  pay  the  note.^  So,  an  action  was  maintained, 
upon  the  following  promissory  note,  against  a  number  of 
gentlemen  who  had  not  signed  the  same,  but  who  were  mem- 
bers of  a  Masonic  lodge,  which  had  authorized  the  execution 
of  the  same  by  their  officers,  in  renewal  of  the  note  which 
had  been  given  in  form  as  the  note  of  the  lodge,  the  lodge 
not  being  regularly  incorporated: 

"$4,000.  "St.  Louis,  October  3,  1870. 

"Twelve  months  after  date,  I  promise  to  pay  to  the  order  of  John 
W.  Luke,  Treasurer,  four  thousand  dollars,  without  defalcation  or 
discount,  for  value  received,  negotiable  and  payable  at  the  Third 
National  Bank  of  St.  Louis,  with  ten  per  cent  interest  from  date, 
payable  semi-annually. 

[signed]     "  Charlie  Thaw,  W.  M., 

"  Polar  Star  Lodge,  No.  79," 

[Indorsed]      "John  W.  Luke,  Treasurer."  ' 

1  National  Union  Bank  t;,  Landon,  '  Ferris  v.  Thaw,  72  Mo.  446;  af- 

45  N  Y  410  finning  i.  e,  5  Mo.  App.  279. 
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The  evidence  showed  that  the  act  of  the  ofificers  of  the  lodge 
in  making  the  note  had  been  ratified  by  all  of  the  defendants 
against  whom  the  action  was  brought.  This,  in  the  opinion 
of  the  court,  made  them  liable  upon  the  theory  of  undisclosed 
principals.  Sherwood,  C.  J.,  said:  "Taking  it  thus  that  the 
act  of  Thaw,  in  respect  of  the  new  note,  was  ratified  by 
defendants,  they  are  to  be  treated  as  original  promisors;  as 
undisclosed  principals;  as  much  bound  by  Thaw's  act  as  if 
their  own  fingers  had  guided  the  pen,  and  their  own  signa- 
tures appeared  on  the  paper.  For  if  the  agent  possesses  the 
requisite  authority  to  make  an  unsealed  instrument,  and 
makes  it  in  his  own  name,  whether  he  discloses  his  agency 
or  not,  or  his  principal  or  not,  either  agent  or  principal 
may  sue  or  be  sued  on  the  contract,  unless  there  be  a  clear 
manifestation  that  both  parties  intended  that  the  agent  is  to 
be  exclusively  liable,  and  the  principal  is  not  to  be  resorted 
to  in  any  event;  and  parol  evidence  is  admissible  to  establish 
such  intention,  as  this  evidence  does  not  contradict  that 
which  is  written,  but  only  serves  to  show  that  others  than 
those  mentioned  on  the  face  of  the  paper  are  bound  also, 
since  the  act  of  the  agent  is  that  of  his  principal;  the  liability 
of  the  latter  depending  on  the  act  done,  and  not  merely  on 
the  form  in  which  such  act  finds  expression."  *  We  may  there- 
fore conclude  that  if  one  member  of  such  an  association,  act- 
ing for  the  others,  and  by  their  authority,  incurs  a  liability  in 
his  own  name,  not  evidenced  by  a  writing  under  seal,  whether 
he  discloses  his  agency  or  not,  the  obligee  may  not  only  hold 
him,  but  may  go  behind  him,  and  hold  the  other  members  of 
the  association,  on  the  principle  that  enables  one  who  con- 
tracts with  an  agent  to  hold  the  undisclosed  principal.*  The 
circumstance  that  the  associates  agreed  to  be  bound  in  form 
by  the  name  of  one  of  their  members  does  not  vacate  their 
liability.  "If  Smith  choose  to  call  himself  Snooks,  and  to 
make  a  contract  by  the  name  of  Snooks,  he  binds  himself  as 
effectually  as  if  he  had  signed  the  name  of  Smith." ' 

•  Ferris  v.  Thaw,  72  Mo.  450;  af-  » Per   Bakewell,   J.,  in  Ferris  v. 

finning  «.  c.  5  Mo.  App.  279.  Thaw,  5  Mo.  App.  279,  288;   citing 

'  Ibid.  Bnooks'  Petition.  2  Hilt.  (N.  Y.)  575. 
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§  2972.  And  will  be  Entitled  to  Contribution  Among 
Themselves.  —  In  such  a  case,  those  of  the  associates  who  pay 
the  debts  incurred  by  the  managers  on  behalf  of  the  associa- 
tion, will  be  entitled  to  maintain  an  action  or  actions  against 
the  others  for  contribution,  and  each  of  the  others  will  be 
hound  to  contribute  in  proportion  to  the  stock  subscribed  by 
him.  Nor  will  the  fact  that  the  subscriber  has  paid  up  his 
subscription  in  full,  or  has  paid  the  double  liability  to  which 
stockholders  in  corporations  may  be  subject  under  the  laws, 
exempt  him  from  liability  for  further  contribution;  but  he 
will  be  entitled,  upon  an  accounting,  to  credit  for  such  pay- 
ments.* 

§  2973.  When  Partners  Lilable  by  Estoppel  after  Incor- 
poration. —  Where  partners  have  dealt  as  such  with  a  third 
person  who  has  sold  goods  to  them,  and,  after  becoming 
incorporated,  they  continue  to  deal  with  him  as  before,  having 
their  bills  made  in  the  same  way,  without  apprising  him  of 
their  altered  condition,  they  will  continue  to  be  liable  to  him 
as  partners,  under  the  principle  of  estoppel,  unless  he  have 
actual  knowledge,  derived  from  some  other  source,  of  the  fact 
of  their  having  become  incorporated.' 

§  2974.  Liiability  of  Members  of  Joint-stock  Company 
afterwards  Incorporated.  —  If  an  unincorporated  joint-stock 
company  contracts  liabilities,  and  afterwards  becomes  incor- 
porated, and  assigns  its  property  to  the  corporation,  the  mem- 
bers of  the  unincorporated  association  remain  primarily  and 
jointly  and  severally  liable  for  the  debts  so  contracted.  The 
responsibility  of  the  corporation  for  debts  so  contracted  by 
the  voluntary  association  does  not  become  substituted,  without 
the  consent  of  the  creditors,  so  as  to  exempt  the  members 


*  Richardson  v.  PittB,  71  Mo.  128.  416.    As  to  contribution  among  stoch- 

These  views  are  sustained  by  the  fol-  holders,  see  post,  §  3816,  et  seg. 

lowing  decisions :  Hill  v.  Beach,  12  N.  '  Martin  v.  Fewell,  79  Mo.  401,  412 ; 

J.  Eq.  31 ;  Hodgson  v.  Baldwin,  65  111.  Goddard  v.  Pratt,  16  Pick.  (Mass.)  412 ; 

532;  Flagg  v.  Stowe,  85  HI.  164;  Ah-  Whitwill  v.  Warner,  20  Vt.  425. 
bott  V.  Omaha  Smelting  Co.,  4  Neb. 
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from  individual  liability.*  But  the  corporation  which  thus 
steps  into  the  shoes  of  the  joint-stock  company,  and  accepts 
an  assignment  of  its  property,  becomes  also  primarily  liable 
for  the  existing  indebtedness  of  the  company.^  The  creditors 
thus  retain  the  same  security  which  they  had  before,  namely, 
the  property  of  the  joint-stock  company,  now  that  of  the  cor- 
poication,  and  the  individual  liability  of  the  members  of  the 
joint-stock  company,  who  now  become  corporators.'  But  exist- 
ing creditors  of  the  joint-stock  company  may,  by  acts  which 
indicate  a  clear  understanding  that  the  credit  of  the  corporation 
is  substituted  for  that  of  the  partners,  discharge  the  latter  from 
personal  liability  for  the  partnership  debts,  as  by  continuing 
with  the  corporation  their  previous  course  of  dealing  with  the 
partnership,  and  transferring  on  their  books  their  account 
against  the  partnership  to  their  account  against  the  cor- 
poration.* Where,  in  such  a  case,  the  members  of  the  joint- 
stock  company  had  paid  in  their  several  subscriptions, 
amounting  to  a  joint  stock  of  $37,000,  and  afterwards  pro- 
cured themselves  to  be  incorporated  by  the  Legislature,  the 
act  of  incorporation  containing  the  words  "  with  a  present 
capital  of  $60,000,  and  with  the  privilege  of  increasing  the 
same  to  $100,000,"  they  were  held  liable  to  contribute  enough 
more  to  make  up  the  sum  of  $60,000,  if  necessary  to  pay  the 
debts  of  the  concern;  since  "persons  dealing  with  the  cor- 
poration, and  desiring  to  know  what  their  means  were,  might 
well  suppose  that  the  whole  sum  had  been  paid  in,  and  was 
in  the  hands  of  their  treasurer,"  and  "  the  fact  that  only 
$37,000  had  been  subscribed  or  paid  in  was  calculated  to 
surprise  and  operate  as  a  fraud  on  creditors,  for  which  the 
corporation  is  responsible."  ° 

§  2975.  Distinction  between    Prerequisite  Steps  and   Di- 
rectory Provisions.  —  Referring  to  a  distinction  already  twice 

'  Broyles    v.    McOoy,    5     Sneed         '  Haslett  v.  Wotherapoon,  1  Strobh. 

(Tenn.),  602;   Goddard  v.   Pratt,   16  Eq.  209,  228,  255. 
Pick.   (Mass.)  412.  *  Whitwell  v.  "Warner,  20  Vt.  425. 

'  Haalett  ^.Wotherspoon,  1  Strobh.  '  Haslett  w.Wotherspoon,  1  Strobk. 

Eq.  209,  228,  255.  Eq.  209,  229. 
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alluded  to,'  it  is  conceded  that  "  there  may  indeed  be  certain 
irregularities  or  omissions  to  comply  with  provisions  merely 
directory,  which  would  be  sufficient  to  sustain  an  action 
brought  to  declare  a  forfeiture,  but  insufficient  to  sustain  a 
collateral  action  brought  to  enforce  an  individual  liability  of 
a  member."  But  it  is  said  that  "  where  the  attempt  at  incor- 
poration is  under  a  general  law,  and  there  is  a  non-compliance 
with  the  law  in  a  material  respect,  there  is,  we  think,  such 
want  of  incorporation  that  exemption  from  individual  liability 
is  not  secured."*  Reasoning  upon  this  question  it  has  been 
also  said:  "  There  is  a  manifest  difference  where  a  corporation 
is  created  by  a  special  charter,  and  there  have  been  acts  of 
user,  and  where  individuals  seek  to  form  themselves  into  a 
corporation  under  the  provisions  of  a  general  law.  In  the 
latter  case  it  is  only  in  pursuance  of  the  provisions  of  the  stat- 
ute for  such  purpose  that  corporate  existence  can  be  acquired. 
And  there  would  seem  to  be  a  distinction  between  the  case 
where,  in  a  suit  between  a  corporation  and  a  stockholder  or 
other .  individual,  the  plea  of  nul  tiel  corporation  is  set  up  to 
defeat  a  liability  which  the  one  may  have  contracted  with  the 
other,  and  the  case  of  a  suit  against  individuals  who  claim 
exemption  from  individual  liability  on  the  ground  of  their 
having  become  a  corporation  formed  under  the  provision  of 
a  general  statute.  In  the  latter  case  a  stricter  measure  of  com- 
pliance with  statutory  requirements  will  be  required  than  in 
the  former." '  As  already  seen,*  the  quality  of  a  condition 
precedent  has  been  ascribed  to  a  statutory  requirement  that 
the  articles  of  incorporation  shall  be  filed  in  a  certain  public 
office,*  or  with  the  Secretary  of  State;*  or,  in  case  of  a  banking 

'  Ante,  §§  226,  508.  ing  Op.  v.  Richards,  95  Mo.  106,  111. 

'  Kaiser  v.  Lawrence  Sav.  Bank,  But  compare  Buffalo  &c.  E.  Co.  v. 

56  Iowa,  104 ;  a.  c.  41  Am.  Eep.  85.  Oary,  26  N.  Y.  75,  77 ;  Krutz  v.  Paola 

'  Bigelow  V.  Gregory,  73  111.  197,  Town   Oo.,   20   Kan.   403;    Eaton  v. 

201 ;  Kaiser  v,  Lawrence  Sav.  Bank,  Aspinwall,  19  N.  Y.  119, 121. 
56  Iowa,  104,  110;  s.  c.  41  Am.  Rep.  *  Ante,  §  239. 

85.      See,  further,  Abbott  v.  Omaha  »  Bigelow  v.  Gregory,  73  111.  197. 

Smelting  &c.  Oo.,  4  Neb.  416;  Harris  »  Ante,  §  240;   Hurt  v.   Salisbury, 

V.  McGregor,  29  Oal.  124 ;  Mokelumne  55  Mo.   310.      See,    also,    Abbott  v. 

Hill  &c.  Oo.  i).  Woodbury,  14  Gal.  424 ;  Omaha   Smelting  Oo.,  4   Neb.  416; 

*.  c.  73  Am.  Dec.  058 ;  Granby  Min-  Harris  v.  McGregor,  29  Oal.  124. 
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corporation,  that  certain  prescribed  securities  shall  be  deposited 
in  a  public  depository;*  in  either  which  case,  if  debts  are 
contracted  before  the  performance  of  the  condition,  the  stock- 
holders are  liable  therefor  as  partners.  But  where  the  frame 
of  language  employed  by  the  statute  does  not  necessarily  imply 
that  the  filing  of  the  articles  shall  be  a  condition  precedent  to 
the  assumption  of  corporate  powers,  or  the  execution  of  cor- 
porate contracts,  the  failure  to  comply  with  it  will  be  regarded 
as  the  neglect  to  comply  with  a  directory  statute,  such  as  can- 
not be  taken  advantage  of  collaterally  to  defeat  the  existence 
of  the  corporation,  and  make  its  stockholders  liable  as  partners.' 

§  2976.  Failing'  to  File  such  Articles  as  Comply  with  the 
Statute.  —  Where  the  governing  statute  prescribes  what  the 
articles  of  incorporation  shall  contain,  the  failure  to  file  such 
articles  will  be  the  same  as  filing  no  articles  at  all.  This  will 
be  a  failure  to  comply  with  substantial,  and  not  merely  with 
directory,  requirements  of  the  statute,  and  the  coadventurers 
will  not  become  incorporate  and  secure  the  immunities  of 
stockholders.  Thus,  a  statute  of  Iowa  prescribes  that  "  such 
articles  of  incorporation  must  fix  the  highest  amount  of 
indebtedness  or  liability  to  which  the  corporation  is  at  any 
one  time  to  be  subject,  which  must  in  no  case,  except  in  that 
of  risks  of  insurance  companies,  exceed  two-thirds  of  its 
capital  stock.'"  Another  section  provides  that  "  a  failure  to 
comply  substantially  with  the  foregoing  requirements,  in  rela- 
tion to  organization  and  publicity,  renders  the  individual  prop- 
erty of  the  stockholders  liable  for  the  incorporate  debts."  * 
Following  these  statutes,  it  is  held  that  where  the  articles  of 
incorporation  do  not  fix  the  highest  amount  of  indebtedness 
or  liability  which  the  corporation  may  incur,  the  stockholders 
remain  individually  liable  for  the  corporate  debts,  although  the 
credit  may  have  been  given  to  the  corporation  as  such.'     But 

1  Medill  V.  Collier,  16  Ohio  St.  599.  ♦  Iowa  Code  of  1873,  §  1068;  Mc- 

'  Granby  Mining  Co.  v.  Eichards,  Olain  Ann.  Code,  §  1618. 

95  Mo.  106.  '  Huer  v.   Oarmichael,   82   Iowa, 

»  Iowa  code  of   1873,  k  1061;  Mc-  288;  9  Rail.  &  Corp.  L.  J.  274;  ».  c. 

Olain  Ann.  Code,  §  1611.  47  N.  W.  Eep.  1034. 
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where  the  articles  which  were  filed  recited  that  "the  total 
indebtedness  of  this  corporation  shall  not  at  any  one  time 
exceed  $300,  except  by  a  majority  vote  of  the  stockholders 
present  at  a  called  or  annual  meeting,"  this  was  held  a  suf- 
ficient compliance  with  the  statute.^  And  so,  where  the  arti- 
cles recited  that  "  the  greatest  amount  of  indebtedness  to  which 
the  corporation  may  at  any  one  time  subject  itself  shall  not 
exceed  three-fifths  of  the  stock  actually  subscribed  for,"  and 
the  company  commenced  business  before  all  the  stock  author- 
ized to  be  raised  by  its  articles  had  been  subscribed  for,  it  was 
held  that  its  stockholders  were  not  personally  liable  for  its 
debts.*  So,  where  a  statute  of  Kansas  required  that  "the 
charter  of  an  intended  corporation  must  be  subscribed  by  five 
or  more  persons,  three  of  whom  must  be  citizens  of  this  State, 
and  must  be  acknowledged  by  them  before  an  officer  duly 
authorized  to  take  acknowledgment  of  deeds," '  and  the  paper 
purporting  to  be  the  articles  of  association,  which  is  under- 
stood to  be  the  paper  designated  by  the  word  "charter"  in 
the  statute,  was  so  informally  drawn  that  the  court  could  not 
say  that  it  was  subscribed  by  any  one,  and  was  not  acknowl- 
edged by  a  sufficient  number  of  subscribers  to  comply  with 
the  statute,  it  was  held  by  the  Supreme  Court  of  Iowa  that  the 
company  had  not  become  incorporate,  and  that  its  members 
were  liable  as  partners.*  The  paper  consisted  of  eight  arti- 
cles. The  first  six  articles  purported  to  be  subscribed  by 
twenty-three  persons,  but  the  seventh  and  eighth  were  not 
subscribed,  and  the  seventh  was,  under  the  statute,  material. 
They  were  all  defective  for  want  of  being  acknowledged  by  a 
sufficient  number  of  persons  to  comply  with  the  statute.  But 
where  there  was  no  provision  in  the  governing  statute  by 
which  individual  liability  should  attach  to  the  members,  by 
reason  of  any  omission  to  organize  the  corporation  in  the 
manner  prescribed  by  the  act,  it  was  held  that .  an  omission 
from  the  certificate  of  a  mining  corporation  of  the  statutory 

1  Thornton  v.  Balcom  (Iowa),  62  •  Gen.  Stat.  Kan.,ch.  23,  §  8. 

N.  W.  Rep.  190.  *  Kaiser  v.  Lawrence  Sav.  Bank, 

'  Sweney  v.  Talcott,  52  N.  "W.  Eep.     56  Iowa,  104;  «.  c.  41  Am.  Eep.  85. 
(Iowa)  106. 
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requirement  as  to  the  assessability  of  its  stock,  could  not,  in 
the  absence  of  fraud,  be  regarded  as  essential  to  the  corporate 
existence  in  an  action  by  one  against  the  individual  members 
upon  a  contract  with  the  company.^ 

§  2977.  Failingr  to  Publlsli  Statutory  Notices  of  Incorpo- 
ration. —  So,  there  are  statutes  requiring  the  publication  by 
the  corporators  of  certain  prescribed  notices  before  an  immu- 
nity from  personal  liability  for  the  corporate  debts  is  allowed 
to  attach  to  them.  Such  is  a  statute  of  Iowa,  which  enacts 
that  "  a  notice  must  also  be  published  for  four  weeks  in  suc- 
cession, in  some  newspaper  as  convenient  as  practicable  to  the 
principal  place  of  business,"^  and  prescribes  in  detail  what 
such  notice  must  contain.'  Another  section  of  the  statute 
enacts  that  "  a  failure  to  comply  substantially  with  the  fore- 
going requisitions  in  relation  to  organization  and  publicity 
renders  the  individual  property  of  the  stockholders  liable  for 
the  corporate  debts.  But  this  section  shall  not  be  deemed 
applicable  to  railway  corporations  and  corporators,  and  stock- 
holders in  railway  companies  shall  be  liable  only  for  the 
amount  held  by  them  in  said  companies."  *  It  is  observed  that 
railway  companies  are  excluded  from  the  operation  of  the  last 
section,  and,  therefore,  in  considering  the  decisions  constru- 
ing it,  those  companies  must  be  left  out  of  view.®  Another 
section  of  the  same  statute  recites  that  "  the  corporation  may 
commence  business  as  soon  as  the  articles  of  incorporation 
are  filed  in  the  office  of  the  recorder  of  deeds,  and  their  doings 
shall  be  valid  if  the  publication  in  a  newspaper  is  made,  and 

'  Humphreys  v.  Mooney,  5  Colo,  of  a  corporation  with  an  unlimited 

282.    See  ante,  §  228,  et  seq.  liability  on  the  part  of  its  members. 

»  Iowa  Code  of  1873,  k  1062;  Mc-  '  First  Nat.   Bank  v.  Davies,   43 

Clain  Ann.  Code,  §  1612.  Iowa,  424.     In  this  case  two  of  the 

»  Iowa  Oode  of  1873, 5 1063 ;  McOlaiD  three  judges  held  that  a  railway  con- 
Ana.  Code,  §  1613.  struction  company  was  a  railway  com- 

♦  Iowa  Oode  of  1873,  §  1068;  Mc-  pany   within    the    meaning    of    the 

Clain  Arm.  Oode,  §  1618.    It  is  per-  statute,  the  other  two  dissenting.   The 

ceived  that  the  statute  is  peculiar,  in  decision  was  an  aberration.    A  cor- 

that  it  seems  to  recognize  the  exist-  poration  organized  merely  to    build 

ence  of  the  corporation  in  speaking  of  railroads  is  a    mere    manufacturing 

"  corporate  debts,"  giving  an  example  corporation. 
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articles  recorded  in  the  office  of  Secretary  of  State  within  three 
months  from  such  filing  in  the  recorder's  office."^  The  Su- 
preme Court  of  Iowa  have  fallen  into  a  confusing  and  contra- 
dictory interpretation  of  these  sections.  They  first  held  that 
a  failure  to  file  the  articles  of  incorporation  in  the  office  of  the 
Secretary  of  State  did  not  prevent  the  character  of  a  corpora- 
tion from  attaching  to  the  organization,  or  render  the  stock- 
holders liable  to  creditors.*  They  next  held  that  a  failure  to 
publish  such  a  notice  as  is  required  by  the  statute,'  and,  for 
stronger  reasons,  a  failure  to  publish  any  notice  whatever,*  pre- 
vented an  immunity  from  liability  for  the  debts  of  the  corpo- 
ration from  attaching  to  the  stockholders.  Where  the  articles 
of  incorporation  are  not  so  framed  as  to  contain  all  the  state- 
ments which  the  statute  requires  such  published  notice  to 
contain,  the  publication  of  the  articles  in  lieu  of  such  notice 
will  not  be  such  a  compliance  with  the  statute  as  will  release 
the  stockholders  from  the  liability  of  partners.  Thus,  where 
such  articles  failed  to  fix  the  limit  of  indebtedness  which  the 
corporation  might  incur,  as  required  by  another  section  of  the 
statute,  elsewhere  referred  to,'  a  publication  of  the  articles  in 
lieu  of  the  statutory  notice  did  not  exempt  the  stockholders 
from  individual  liability;'  and  the  same  holding  was  made 
where  the  articles,  published  in  lieu  of  the  statutory  notice, 
failed  to  state  when  the  corporate  life  was  to  begin  and  ter- 
minate.^ But  it  is  conceded  that  where  articles  of  associa- 
tion do  contain  all  that  is  required  to  be  stated  by  the  statute 
requiring  such  publication,  then  a  publication  of  the  articles 
would  be  regarded  as  a  substantial  compliance  with  the  stat- 
ute.*    And  where  a  paper  was  published,  purporting  to  be  the 

1  Iowa  Code  of  1873,  §  1064  j  Mc-  •  Clegg  v,  Hamilton   &c.    Grange 

Clain  Ann.  Code,  §  1614.  Co.,  61  Iowa,  121. 

'  First   Nat.  Bank  v.  Davies,  43  *  Marshall   v.   Harris,    55    Iowa, 

Iowa,  424;    followed   in   Eisfeld   v.  182. 
Kenworth,  50  Iowa,  389,  and  in  Stokes  »  Post,  §  2978. 

«.  Findlay,  4  McOrary  (TJ.  S.),  205.  »  Hener  v.  Carmichael,  82  Iowa, 

The  case  in  43  Iowa  did  not  really  288;  «.  c.  9  Kail.  &  Corp.  L.  J.  274; 

decide  anything  more  than  that  the  47  N.  W.  Eep.  1034. 
corporation  in  question  was  a  railway  '  Clegg    v.  Hamilton  &c.  Grange 

comipany,  and  hence  excepted  by  the  Co.,  61  Iowa,  121. 
statute.  '  Heuer  v.  Carmichael,  supra. 
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articles  of  association  of  a  corporation,  which  paper  was  really 
a  synopsis  or  abstract  of  such  articles,  but  which  contained  all 
the  requirements  of  the  statute  prescribing  the  publication  of 
the  notice,  it  was  held  sufficient  to  satisfy  the  statute.*  In 
view  of  the  section  of  the  statute  above  quoted,  reciting  that 
"  the  corporation  may  commence  business  as  soon  as  the  arti- 
cles of  incorporation  are  filed,"  etc.,  it  has  been  held  that  the 
fact  that  the  requirement  as  to  publication  was  not  completed 
within  the  ninety  days  named  in  the  statute,  did  not  make  the 
members  personally  liable  for  the  debts  of  the  corporation, 
where  the  publication  had  been  commenced  before  the  expira- 
tion of  the  ninety  days,  especially  where  the  evidence  showed 
that,  at  the  time  when  the  creditor  made  his  contract  with  the 
corporation,  he  knew  that  he  was  dealing  with  a  corporation. 
The  court  proceeded  upon  the  view  that  the  policy  of  the  law 
exacts  a  substantial,  but  not  a  literal,  compliance  with  the  stat- 
ute.* 

§  2978.  Kecording  a  Certificate  does  not  Cure  Defective 
Articles. — It  has  been  held  by  the  Supreme  Court  of  Iowa, 
construing  a  statute  of  Kansas  relating  to  the  organization  of 
savings  banks,  that  the  filing  in  the  office  of  the  registry  of 
deeds,  by  the  president  and  secretary  of  such  a  banking  cor- 
poration, of  the  certificate  prescribed  by  the  statute,  does  not 
cure  the  filing  of  a  defective  "  charter,"  understood  to  mean 
articles  of  incorporation,  in  the  office  of  the  Secretary  of  State. 
The  statute  requiring  the  recording  of  this  certificate  was  as 
follows:  "Before  any  such  corporation  [a  savings  bank]  shall 
commence  business,  a  majority  of  the  shares  thereof  shall  be 
subscribed  for,  and  the  entrance  fee  thereon  shall  be  paid  in, 
and  the  president  and  secretary  thereof,  under  their  hands 
and  seals,  shall  make  a  certificate,  which  shall  specify,  first, 
the  corporate  name  of  such  association;  second,  the  name  of 
the  city  or  town  in  which  such  corporation  is  to  be  located; 
third,  the  amount  of  capital  stock  and  the  number  of  shares 

•  Thornton  v.  Balcom  (Iowa),  62  »  Thornton  v.  Balcom  (Iowa),  52 

N.  W.  Bep.  190.  N.  "W.  Rep.  190. 
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into  which  the  same  shall  be  divided;  fourth,  the  names  and 
places  of  residence  of  the  stockholders  and  the  number  of 
shares  held  by  each;  fifth,  the  time  when  such  incorporation 
was  organized ;  which  certificate  shall  be  acknowledged  before 
a  notary  public,  and  recorded  in  the  registry  of  deeds  for  the 
county  in  which  such  corporation  is  to  be  located."  The 
Iowa  court  drew  the  conclusion  aLove  stated  from  that  part  of 
the  statute  prescribing  that  the  certificate  should  be  filed 
"by  the  president  and  secretary,"  indicating  a  prior  corporate 
organization  and  election  of  officers.  The  court  also  dwelt  on 
that  clause  of  the  statute  which  requires  the  certificate  to  state 
"  the  time  when  such  incorporation  was  organized."  *  The 
propriety  of  the  conclusion  of  the  court  seems  obvious.  The 
filing  of  articles  of  incorporation  with  the  Secretary  of  State, 
such  as  the  statute  requires,  seems  to  be  the  substantial  con- 
dition precedent  to  a  corporate  organization.  This,  in  the 
natural  order  of  time,  will  be  followed  by  an  organization  in 
fact  under  such  articles,  which  will  consist  of  a  meeting  and 
an  election  of  oflicers.  Then  the  ofiicers  so  elected  give  pub- 
licity to  the  antecedent  fact  of  the  organization,  by  filing  for 
record  the  certificate  prescribed  by  the  above  statute.  So, 
where  the  governing  statute  required  the  certificate  of  incor- 
poration to  state,  among  other  things,  the  names  of  the  city  or 
town  and  county  in  which  the  principal  business  of  the  cor- 
poration was  to  be  located,  and  the  certificate  in  question 
merely  recited  that  "  the  operations  of  the  company  are  to  be 
carried  on  in  the  county  of  Calaveras,  State  of  California,"  it 
was  held  that  this  was  not  a  compliance  with  the  statute,  that 
there  was  no  incorporation,  and  that  the  members  were  liable 
as  natural  persons.^ 


1  Kaiser  v.  Lawrence  Sav.  Bank,  ita  debts,  where  its  articles  contained 

56  Iowa,  104 ;  s.  c.  41  Am.  Eep.  85.  the  term  of  its  corporate  existence  as 

•  Harris  v.  McGregor,  29  Oal.  124.  required  by  the  statute,  but,  through 

It  has  been  held  at  nisi  pnu«  in  Penn-  a  mistake  occurring  in  the  office  of 

sylvania  that  the  individual  members  the  Secretary  of  State,  such  term  was 

of  a  co-operative  association  organized  .omitted  in  the  copy  sent  to  the  county 

under  the  Pennsylvania  act  of  June  recorder.    Bendall  v.  Jackson,  11  Pa. 

7,  1887,  were  not  personally  liable  for  Co.  Ot.  183.    Compare  ante,  5  239. 
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§  2979.  Failure  to  Keep  Corporate  Books.  —  A  statute  of 
Iowa  enacts  as  follows :  "  The  books  of  the  company  must  be 
so  kept  as  to  show  intelligibly  the  original  stockholders,  their 
respective  interests,  the  amount  paid  on  their  shares,  and  all 
transfers  thereof;  and  such  books,  or  a  correct  copy  thereof, 
so  far  as  the  items  mentioned  in  this  section  are  concerned, 
shall  be  subject  to  the  inspection  of  any  person  desiring  the 
same."  ^  A  failure  to  keep  the  books  of  the  company  in  the 
manner  prescribed  by  this  statute  does  not  render  the  stock- 
holders  liable  for  its  debts.* 

§  2980.  Failure  to  Comply  with  a  Statute  Requiring  the 
Posting  of  By-laws.  —  A  statute  of  Iowa  enacts  that  "  a  copy 
of  the  by-laws  of  the  corporation,  with  the  name  of  all  its 
officers  appended  thereto,  must  be  posted  in  the  principal 
places  of  business,  and  be  subject  to  public  inspection." '  A 
failure  to  comply  with  this  requirement  does  not  render  the 
stockholders  liable  for  the  debts  of  the  corporation,  for  the 
reason  that  this  is  not  one  of  the  "  foregoing  requisitions" 
named  in  section  1068  of  the  Iowa  code,  already  considered, 
but  is  a  directory  statute  merely.* 

§  3981.  Increasing'  Capital  Stock  without  Filing  New  Cer- 
tificate, etc.  —  The  effect  of  increasing  the  capital  stock  of  a 
corporation  upon  the  statutory  individual  liability  of  its  share- 
holders has  been  considered  in  a  former  chapter  with  some 
attention.*  It  has  been  held,  in  substance,  that  where  a  cor- 
poration has  been  organized  under  a  special  charter  granted 
by  the  Legislature,  and  proceeds  to  increase  its  capital  stock 
under  the  provisions  of  a  general  law,  this  is  tantamount  to  a 
reincorporation  under  the  general  law;  so  that  if  there  is  a  fail- 

'  Iowa  Code  of  1873,  §  1078 ;  Mc-  '  Langan  v.  Iowa  &c.  Construction 

Olain  Ann.  Code,  §  1628.    If  the  books  Co.,  49  Iowa,  317,  323. 
are  faUely  kept,  another  section  of  the  »  Iowa  Code  of  1873,  §  1076 ;  Mc- 

fltatute  makes  it  a  misdemeanor  on  Clain  Ann.  Code,  Ij  1626. 
the  part  of  those  concerned  therein,  *  McKellar  v.  Stout,  14  Iowa,  359; 

etc.    Iowa  Code  of  1873,  §  1075;  Mc-  Langan  v.  Iowa  &c.  Construction  Co., 

Olain  Ann.  Code,  ^  1625.  49  Iowa,  317,  323. 
»  AnU,  i  2087,  et  aeq. 
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ure  to  pay  in  the  full  amount  of  the  increased  capital,  and  to 
file  a  certificate  thereof  as  required  by  the  general  law,  the 
subscribers  to  the  increase  of  stock  will  become  individually 
liable  for  the  subsequent  debts  of  the  company,  to  the  full  ex- 
tent of  the  amount  subscribed  by  them  respectively.*  This,  in 
Illinois,  is  a  superadded  individual  liability.  A  stockholder 
is  not  relieved  from  it  by  the  payment  of  the  sum  subscribed 
by  him;  otherwise  the  statute  would  be  meaningless,  for  that 
is  his  contractual  liability.  The  meaning  is  that,  until  the 
full  amount  of  the  subscribed  capital  is  paid  in,  and  a  certifi- 
cate of  the  fact  made  and  recorded,  each  stockholder  is  liable 
to  be  sued  for  the  debts  of  the  company  to  the  amount  of  his 
stock,  although  he  may  have  paid  his  subscription  in  full.''  A 
statute  of  Rhode  Island '  provides  that  the  members  of  every 
incorporated  manufacturing  company  shall  be  jointly  and  sev- 
erally liable  for  all  the  debts  of  the  company  "until  the  whole 
amount  of  the  capital  stock  fixed  by  the  charter,  or  by  vote, 
shall  have  been  paid  in,  and  a  certificate  thereof  made  and  re- 
corded, etc.  It  has  been  held  that,  the  original  capital  stock 
of  a  company  having  been  paid  in  and  the  certificate  filed,  as 
provided  by  that  section,  the  fact  that  new  stock  was  subse- 
quently issued,  as  to  which  the  required  certificate  was  not 
filed,  did  not  revive  the  individual  liability  of  the  holders  of 
the  original  stock,  who  had  not  accepted  the  new  stock.*  In 
the  same  case  the  court  made  another  holding,  which  is  more 
obscure,  to  the  effect  that  in  order  to  subject  any  of  the  stock- 
holders to  a  liability  under  the  statute  for  failure  to  file  a  cer- 
tificate for  an  increase  of  the  capital  stock,  such  increase  must 
be  made  by  a  valid  corporate  act.*  If  this  is  the  law,  all  that 
the  corporate  manipulators  will  have  to  do  in  order  to  increase 
the  capital  stock  of  the  corporation,  without  complying  with  the 

1  Tibballs  v.  Libby,  87  HI.  142.    If  liability  of  a  Btockholder  under  the 

we  were  to  adopt  the  language  of  the  law  of  1869,  Butler  v.  Walker,  80  111. 

court,  we  should  say  that  the  holding  345. 

was  that  an  increase  of  capital  stock  *  Butler  v.  Walker,  siipro. 

under  the  Illinois  insurance  law  of  *  Eev.  Stat.  R.  I.,  ch.  128,  ^  1. 

1869  is  an  "  incorporation"  under  that  *  Sayles  v.  Brown,  40  Fed.  Eep.  8. 

law.     The  case  reaffirms,  as  to  the  *  Ibid.,  14. 
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statute  or  increasing  individual  liability,  will  be  to  see  that  the 
increase  is  not  made  by  a  valid  corporate  act.  The  Court  of 
Appeals  of  New  York  hold  that  the  general  manufacturing  act 
of  that  State,  making  the  individual  stockholders  of  a  company 
liable  for  a  failure  of  the  company  to  file  a  certificate  showing 
that  its  capital  stock  has  been  paid  up  in  full,  being  in  deroga- 
tion of  the  common  law,  is  to  be  strictly  construed;  and  hence, 
that  where  it  appears  that  such  certificate  of  the  original  issue 
of  the  stock  has  been  filed,  and  that  there  has  been  a  subse- 
quent issue  of  increased  stock,  no  liability  for  want  of  a  certif- 
icate with  respect  of  such  increase  can  attach  to  a  member  of 
the  company  until  it  is  proved  that  he  is  a  holder  of  part  of 
the  increased  stock.*  .  But  this  is  a  vicious  interpretation. 
Such  statutes  are  not  penal,  but  are  remedial,  designed  to  with- 
hold from  the  coadventurers  corporate  immunities,  and  to 
leave  them,  in  common  with  other  people,  liable  to  pay  their 
debts  until,  by  complying  with  the  statute,  they  substitute  for 
their  personal  security  the  corporate  fund  which  they  profess 
to  have.  Such  a  statute  of  Maryland  has  been  held  equally 
applicable  to  an  increase  of  the  capital  stock  by  the  corpora- 
tion, under  a  statute  authorizing  such  increase,  as  to  the  orig- 
inal fixing  of  it  in  the  charter ;  so  that,  until  all  the  stock,  as 
increased,  is  paid  in,  the  members  are  severally  liable  for  the 
corporate,  debts.^ 

§  29S2.  Individual  liability  of  Stockholders  "Who  have  not 
Paid  Xheir  Subscriptions.  —  Where,  according  to  the  language 
or  proper  interpretation  of  the  governing  statute,  the  exist- 
ence of  the  corporation  dates  from  the  filing  of  the  articles, 
the  stockholders  and  managers  cannot  be  held  liable  as  part- 
ners for  debts  contracted  by  the  corporation  after  the  articles 
have  been  filed,  although  previous  to  the  payment  of  their  sub- 
scriptions,' unless  the  statute  in  terms  makes  them  so  liable.* 

'  Griffeth  v.  Green,  129  N.  Y.  517;  Co.,  74 Tex. 421 ;  i. c.  12  S.W. Eep.  101 ; 

I.  c.  29  N.  E.  Rep.  838 ;  affirming  t.  c.  6  Kail.  &  Corp.  L.  J.  373. 
13  N.  Y.  Supp.  470.  *  A  statute  exists  in  Massachusetta 

•  Booth  V.  Campbell,  37  Md.  522.  (Mass.  Stat.  1870,  ch.  224,  ^  1 ;  1875, 

•  National  Bank  v,  Texas   Invest,  ch.  177,    4  1),    by    the    terms    and 
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§  2983.  Statutory  Liiabillty  Until  Capital  Paid  and  Certifi- 
cate thereof  Filed.  —  Another  statutory  provision,  existing 
in  several  of  the  States,  is  to  the  effect  that  until  the  capi- 
tal stock  of  a  corporation  shall  have  been  paid  in,  and  a  cer- 
tificate thereof  filed  in  some  office  of  public  registration,  the 
stockholders  shall  be  individually  liable  for  its  debts.^  Under 
some  of  these  statutes  the  liability  attaches  to  the  stockhold- 
ers, although,  for  other  purposes,  the  corporation  may  have 
acquired  a  valid  organization,''  and  although  the  contract  may 
not  be  ultra  vires,  but  may  be  enforceable  by  the  corporation 
on  its  part.'  As  in  the  case  of  some  other  like  statutes,*  the 
effect  of  the  omission  is  not  to  invalidate  contracts  made  by 
the  corporation  until  the  condition  is  complied  with,  but  is  to 
leave  the  members  liable  to  answer  for  them.*  On  the  other 
hand,  such  a  statute  *  has  been  held  to  mean  that  the  several 
stockholders  of  a  corporatiom  are  individually  liable  until  the 
whole  amount  of  its  capital  stock  shall  have  been  paid  in,  for 
any  debts  of  the  corporation  contracted  before  that  time,  and 
that  the  subsequent  paying  in  of  all  the  stock  terminates 
the  liability.  If,  therefore,  the  whole  capital  stock  of  a  com- 
pany was  paid  in  before  the  trial  of  a  suit  brought  by  a  creditor 
against  a  stockholder  under  this  statute,  the  antecedent  liabil- 
ity of  the  defendant  having  thus  terminated,  the  plaintiff 
could  not  proceed  to  judgment.'  And  where  the  statute '  pro- 
vides that  the  shareholders  shall  be  liable  until  the  whole 
amount  of  the  capital  stock  shall  be  paid  in,  and  further  pro- 
construction  of  which  stockholders  '  Hawes «.  Anglo-Saxon  Petroleum 
■who  have  not  paid  in  full  the  par  Co.,  Ill  Mass.  200;  First  Nat.  Bank 
value  of  their  shares  are  personally  «.  Almy,  117  Mass.  476. 
liable  for  the  debts  of  the  corporation,  '  Baker  v.  Backus,  32  111.  79. 
although  the  certificate  required  by  •  Chase's  Patent  Elevator  Co.  v. 
law,  that  the  capital  stock  has  been  Boston  Tow  Boat  Co.,  152  Mass.  428 ; 
paid  in,  has  been  filed.  First  Nat.  «.  c.  28  N.  E.  Kep.  300. 
Bank  v.  Hingham  Man.  Co.,  127  *  Notably  those  of  Iowa,  elsewhere 
Mass.  563.  But  this  is  not  under-  considered,  ante,  4  2978,  e«seg. 
stood  as  making  them  liable  for  aU  '  Chase's  Patent  Elevator  Co.  v. 
the  debts  as  partners ;  for  section  43  Boston  Tow  Boat  Co.,  supra. 
provides  that  no  stockholder  shall  be  •  Supp.  to  Code  Md.  1868,  art.  26. 
liable  to  pay  a  larger  sum  than  the  '  Booth  v.  Campbell,  37  Md.  522. 
amount  held  by  him,  at  its  par  value.          •  N.  Y.  Laws  1848,  oh.  40,  ^  10. 


Ibid. 
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vides  that  it  shall  be  paid  in  within  two  years,  the  creditor  is 
not  bound  to  wait  until  the  expiration  of  that  time  before  pro- 
ceeding against  a  stockholder/  The  payment  of  the  stock 
exacted  by  this '  statute  may  be  either  a  payment  in  money  or 
in  property  honestly  regarded  as  a  fair  equivalent  of  money; 
and  where  payment  had  been  made,  not  in  cash,  but  in  the 
transfer  to  a  corporation  of  certain  worthless  inventions,  a 
verdict  of  a  jury  against  a  stockholder  was  sustained,  the  evi- 
dence being,  in  the  view  of  the  court,  "  sufficient,  if  not  over- 
whelming."^ The  statute  covers  "all  debts  and  contract* 
made  by  said  company,"  irrespective  of  the  circumstances 
under  which  they  were  made.  No  exemption  from  the  liability 
imposed  by  the  statute  is  allowed  merely  because  credit  may 
have  been  imprudently  given  to  the  corporation  by  the  cred- 
itor, or  because  he  may  have  given  credit  upon  the  suppo- 
sition that  the  property  of  the  aorporation  was  sufficient  to 
pay  its  debts.  It  is  further  held  that  proof  that  shares  of  stock 
of  the  company  have  been  issued  as  fully  paid,  when  they 
have  not  been  fully  paid,  establishes  fraud  in  law,  and  it  is  not 
necessary  to  supplement  this  by  proving  an  actual  fraudulent 
intent.  So,  also,  if  it  be  shown  that  the  shares  were  issued 
in  exchange  for  property,  with  a  knowledge  on  the  part  of  the 

1  King  V.  Duncan,  38  Hun  (N.  Y.),  Bum  required  by  sections  6  and  6  o{ 
461.  There  is  a  seemingly  untenable  said  chapter  308  has  been  paid  in,  the 
decision  by  a  majority  of  the  judges  comptroller  is  required  to  give  the 
of  the  New  York  Court  of  Appeals  to  certificate  without  regard  to  the  nom- 
the  effect  that  under  a  provision  of  inal  capital  of  the  company.  The 
the  insurance  law  of  that  State  (N.  Y.  company,  upon  filing  certified  copies 
Act  1849,  ch.  308,  §  19),  making  the  of  this  certificate  and  of  the  charter, 
corporators  jointly  and  severally  lia-  as  prescribed  by  section  11,  may  begin 
ble  until  the  whole  amount  of  the  busiuess,  and  thenceforth  the  corpo- 
" capital  raised"  by  the  company  rators  are  released  from  personal  lia- 
shall  have  been  paid  in  and  the  comp-  bUity.  (Earl,  Folger,  and  Miller,  JJ., 
troUer's  certificate  thereof  recorded,  dissenting.)  Ibid.  The  functions  of 
it  is  not  necessary  that  the  whole  "  corporators"  cease  with  the  organi- 
amount  of  the  capital  of  the  company  zation;  afterwards  they  are  "  stock- 
be  paid  in,  and  a  certificate  thereof  holders,"  and  not  liable  as  corpora  tors, 
filed,  to  relieve  a  corporator  from  ha-  (Earl,  Folger,  and  Miller,  JJ.,  dis- 
bility.    Chase  v.  Lord,  77  N.  Y.   1;  eenttag.)    Ibid. 

reversing  «.  c.  16  :Hun  (N.  Y.),  369;  '  National  Tube  Works  Oo.  v.  Gil- 

(Earl,  Folger,  and  Miller,  JJ.,   dis-  Allan,  124  N.  Y.  802;  t.  e.  26  N,  E. 

senting.)    When  it  appears  that  the  Eep.  538. 
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trustees  of  the  corporation  that  the  value  of  the  property  was 
much  less  than  the  par  value  of  the  shares,  no  other  fraudu- 
lent intent  need  be  shown  to  authorize  a  recovery  against  a 
stockholder,  under  the  statute,  than  such  as  is  evidenced  by 
such  action.* 

§  29S4.  This  lilabllity  how  Measured ;  niustrations  of  It. — 

The  amount  of  this  liability  is  measured  by  the  par  value 
of  the  stock  held  by  each  stockholder,  and  is  in  no  way  affected 
by  the  amount  of  capital  that  may  at  any  time  remain  unpaid.* 
The  statute  of  Maryland,'  to  which  the  foregoing  reference 
is  made,  is  silent  as  to  the  creditor's  remedy.  The  court  hold 
that  he  may  proceed  either  at  law''  or  in  equity .*  Under  the 
New  York  statute  regulating  the  formation  of  ocean  steamship 
companies,  a  stockholder,  even  if  he  had  fully  paid  up  his 
stock,  or  held  by  assignment  fully  paid  stock,  was  held  liable 
for  the  entire  amount  he  held  for  all  debts  contracted  while 
he  owned  the  stock,  not  only  until  the  stock  was  fully  paid  up, 
but  also  until  the  certificate  thereof  was  duly  filed.*  Where  a 
corporation  entered  upon  the  enterprise  for  which  it  was  cre- 
ated upon  a  less  sum  of  money  than  they  had  given  out  through 
the  act  which  they  had  procured  the  Legislature  to  pass  incor- 
porating them,  and  afterwards  became  insolvent,  the  stock- 
holders were  held  bound  to  make  up  the  deficiency  for  the 
benefit  of  creditors;  and  those  who  were  solvent  were  held 
bound  to  make  good  the  deficiency  created  by  the  failure  of 
those  who  were  insolvent.  In  other  words,  they  were  held 
liable,  to  all  intents  and  purposes,  as  partners.'  But  the  same 
court  afterwards  held  that  where  there  is  no  statutory  prohi- 
bition against  commencing  business  before  the  capital  is  paid 
in,  and  no  fraud  appears  on  the  part  of  the  stockholders  or 
corporation,  the  solvent  stockholders  are  not  bound  to  make 

'  National  Tube  Works  Oo.  v.  Gil-  »  Matthews  v.  Albert,  24  Md.  527. 

Allan,  124  N.  Y.  302 ;  «.  c.  25  N.  E.  Eep.  •  Eaton  v.  Aspinwall,  19  N.  Y.  119 ; 

538.  ».  c.  3  Abb.  Pr,  417;  6  Duer  (N.  Y.), 

'  Norris  v.  Johnson,  34  Md.  485.  176;  13  How.  Pr.  (N.  Y.)  184. 

•  Ante,  §  2983.  '  Haslett  r.Wotherspoon,  1  Strobh. 

*  Ibid.  Eq.  (S.  0.)  209. 
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up  the  deficiencies  of  insolvent  stockholders  for  the  benefit  of 
the  creditors  of  the  company.' 

§  2985.  Further  of  this  Liiability. — A  weak  decision  was 
made  by  a  Circuit  Court  of  the  United  States  in  a  case  where 
it  appeared  that  a  bank  was  organized  and  commenced  busi- 
ness without  paid-up  capital,  without  making  a  sworn  state- 
ment of  its  paid-up  capital  to  the  State  auditor,  and  without 
a  certificate  from  the  State  auditor  authorizing  the  association 
to  commence  business;  all  these  things  being  required  by  the 
governing  statute.^  Construing  this  statute  with  other  pro- 
visions of  the  statutes  of  the  same  State,  the  court  held  that, 
notwithstanding  these  failures,  there  was  an  imperfect  organ- 
ization, and  that  it  was  not  the  case  of  no  corporation,  in  which 
the  incorporators  would  be  liable  to  creditors  as  partners.' 
The  Supreme  Court  of  Georgia  have  halted  at  a  sort  of  half-way 
house,  by  holding  that  when  the  stock  of  a  corporation  is  not 
subscribed  for  up  to  the  minimum  amount,  and  none  is  paid 
in,  if  the  corporators  organize  and  contract  debts  beyond  the 
nominal  capital,  without  paying  in  anything,  they  thereby  com- 
mit a  fraud,  rendering  themselves  liable  to  creditors  to  make 
good  the  minimum  capital,  together  with  interest,  if  necessary 
to  discharge  the  debts.*  Such  a  statute  cannot  be  judicially 
repealed,  but  must  be  complied  with,  in  substance  at  least. 
The  fact  that  the  capital  may  have  been  paid  in  wiU  not 
exonerate  the  stockholders,  unless  the  statutory  certificate  is 
made  and  recorded  within  the  prescribed  time;°  nor  will  the 
recording  of  a  certificate  which  is  merely  acknowledged,  but 
not  sworn  to,  as  required  by  the  statute,  exonerate  them.* 
Under  a  statute  enacting  that  "  the  trustees  and  corporators 
of  any  company  organized  under  this  act  shall  be  severally 
liable  for  all  debts  or  responsibilities  of  such  company  to  the 

•  South  Carolina  Man.  Oo.  v.  Bank,  6  Eich.  Eq.  (S.  0.)  227. 

•  Iowa  Code,  $  1576.  *  Plass  v.  Housman,  17  N.  Y.  671 ; 

•  Stokes   V.  Findlay,   4   McOrary      t.  e.  2  N.  Y.  Supp.  235. 

(U.  S.),  205.  •  Hardman    v.    Sage,  124   N.    Y. 

•  Bums  V.  Beck,  83  Ga,  471;  i.e.  25;  «.  c.  35  N.  Y,  64;  26  N.  E.  Rep. 
10  S.  E.  Eep.  121.  354. 
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amount  by  him  or  them  subscribed,  until  the  whole  amount 
of  the  capital  of  such  company  shall  have  been  paid  in,  and 
a  certificate  thereof  recorded  as  herein  before  provided,  "  ^  a 
stockholder  is  not  relieved  from  this  liability  by  the  payment 
of  the  sum  subscribed  by  him,  —  otherwise  the  statute  would 
be  meaningless,  because  that  is  the  liability  which  he  assumes 
by  virtue  of  his  contract  of  subscription.  The  statute  imposes 
a  superadded  personal  liability  upon  each  stockholder  to  the 
amount  of  the  stock  subscribed  by  him.  The  meaning  is,  that 
until  the  full  subscribed  capital  is  paid  in,  and  a  certificate 
of  the  fact  made  and  recorded,  he  stands  under  a  personal 
liability  for  the  debts  of  the  corporation  to  the  amount  of  his 
subscription,  although  he  may  have  paid  it  in  once.* 

§  2986.  Retroactive  Eflfect  of  sucb  Statutes.  —  There  is 
some  difiiculty  in  upholding  such  a  statute,  in  so  far  as  it 
operates  retrospectively  upon  existing  special  charters;  but 
this  difiiculty  has  been  surmounted  by  the  Supreme  Court  of 
Illinois,  so  as  to  uphold  a  general  statute  making  directors 
and  stockholders  liable  for  the  debts  of  a  company  organized 
under  a  special  charter  before  its  passage,  the  capital  stock  not 
having  been  wholly  paid  in.' 

§  2987.  Their  Extraterritorial  Effect.  —  Statutes  of  the 
kind  under  consideration,  making  the  stockholders  liable  for 
all  debts  and  contracts  made  by  the  company  before  the 
capital  stock  has  been  paid  in,  and  a  certificate  thereof  made 
and  recorded,  etc.,  fall  within  the  class  of  statutes  which  are 
construed  as  remedial  and  not  as  penal*  and  are  consequently 
enforced  by  the  courts  of  other  States  than  those  enacting 
them.* 

1  Laws  HI.,    Act  March  11, 1869,  0.  J.,  and   Sheldon,    J.,  dissented.) 

^  16.  See  post,  §  3082, 

•Butler   V.  Walker,   80   ni.   345;  *  Posi,  §§  3016,  3017. 

reaffirmed  in  Tibballs  v.  Libby,  87  HI.  "  Flash  v.  Conn,  16  Fla.  428 ;  s.  c. 

412.  26  Am.  Rep.  721.    Compare  Sayles  v. 

»  Gulliver  v.  Boelle,  100  HI.  141 ;  Brown,  40  Fed.  Rep.  8. 
Blackii.Womer,  loom.  328.   (Dickey, 
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§  298S.  What  if  there  is  no  such  Statute.  —  But  where  a 
corporation  is  organized  under  a  general  statute,  and  there  is 
no  provision  in  the  statute,  nor  in  the  articles  of  incorpora- 
tion, that  all  of  the  potential  or  authorized  stock  of  the  cor- 
poration shall  be  subscribed  before  it  commences  business, 
nor  that  any  definite  sum  shall  be  subscribed,  the  fact  that 
it  does  commence  business  after  a  part  only  of  such  authorized 
or  potential  stock  has  been  subscribed,  does  not  make  or  leave 
its  members  liable  as  partners  for  its  debts.'  It  is  to  be  kept 
in  mind  that  we  are  not  dealing  with  the  question  whether 
the  corporation  can  hold  the  subscriber  and  compel  him  to 
pay  assessments  upon  his  subscription  before  all  of  the  author- 
ized or  potential  stock  has  been  subscribed.  This  has  been 
the  subject  of  a  discussion  in  a  former  chapter.^  It  may  be 
conceded  that  where  a  corporation  is  organized  under  a  gen- 
eral statute,  and  where  either  the  statute  or  the  articles  of 
incorporation  fix  the  capital  which  it  may  raise,  and  provide 
that  it  shall  not  commence  business  until  the  entire  amount 
so  fixed  has  been  subscribed,  it  cannot  enforce  an  assessment 
upon  its  subscribers  before  that  event  has  happened;*  though 
here,  as  in  other  cases,  the  stockholder  may  assent  to  the  cor- 
poration so  commencing  business,  and  may  become  estopped 
by  his  conduct  from  resisting  an  action  for  an  assessment.* 

§  2989.  liiabillty  of  Corporators  before  Stock  is  Dis- 
tributed.—  Where  an  association  of  persons  have  complied 
with  the  provisions  of  the  law  necessary  to  constitute  them  a 
corporation,  and  have  fixed  the  amount  of  their  capital  stock, 
but  have  not  divided  it,  and  in  this  situation  contract  debts, 
the  individual  members  are  jointly  and  severally  liable  for 
such  debts.'  This  liability  seems  to  attach  independently 
of  any    statute;    but    there   was   a  statute    providing    that 

•  Thornton  «.  Balcom   (Iowa),   52  *  International  &o.  Asso. ».  Walker, 

N.  W.  Kep.  190;    Sweney  v.  Talcott  83  Mich.   326;    ».  c,  on  second  ap- 

(lowa),  52  N.  W.  Rep.  106.  peal,  88  Mich.  62. 

"  Ante,  §  1235,  et  seq.  '  Hawes   v.  Anglo-Saxon  Co.,  101 

'  Tama  Water  Power  Co.  v.  Hop-  Mass.  385;  111  Mass.  200;  First  Nat. 

kins,  79  Iowa,  653 ;  s.  c.  44  N.  W.  Eep.  Bank  v.  Almy,  117  Mass.  476. 

798. 
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the  members  of  such  corporations  should  be  jointly  and 
severally  liable  for  such  debts  as  might  be  contracted  before 
the  capital  was  fully  paid  in  and  a  certificate  thereof  duly 
recorded.^  The  theory  is  that  the  members  of  such  a  corpora- 
tion, until  the  issue  of  certificates  of  stock,  own  the  stock  in 
common,  and  under  the  statute  are  all  "jointly  and  severally 
liable  for  its  debts"  contracted  before  the  capital  was  paid  in, 
although  it  has  voted  to  divide  the  capital  stock  into  shares, 
and  one  member  has  agreed  to  take  a  certain  number  thereof.* 
But  after  the  shares  have  been  distributed  among  the  mem- 
bers they  are  not,  under  the  statute  of  that  State,'  jointly  liable 
for  the  debts  of  the  corporation,  but  only  severally,  in  propor- 
tion to  the  shares  held  by  them  respectively.* 

§  2990.  Corporation  and  Stockholders  Estopped  to  Set  up 
Irregularity  of  Corporate  Organization.  —  It  is  easy  to  under- 
stand, on  principles  elsewhere  much  considered,^  that,  while  a 
compliance  with  those  steps  made  by  the  governing  statute 
conditions  precedent  to  the  organization  of  the  corporation 
may  be  necessary  to  exonerate  the  stockholders  from  liability 
as  partners, —  yet  if  the  question  is  turned  around,  they  will  not 
be  allowed  to  set  up  the  want  of  such  compliance  in  order  to 
escape  such  liability, —  thereby  taking  advantage  of  their  own 
wrong.* 

§  2991.  Conclusiveness  of  the  Certificate  of  Incorpora- 
tion.—  What  is,  under  some  statutory  systems,  called  the 
certificate  of  incorporation,  is  really  nothing  more  than  what, 
under  other  systems,  is  called  articles  of  association,  or  articles 
of  incorporation,  or  in  still  others  the  "  charter."  It  is  merely 
the  constating  instrument  which  the  coadventurers  sign,  as 
the  basis  of  their  organization  under  the  statute,  and  lodge 

>  Stat.  Mass.   1862,  ch.  218,  §    2;  °  For  pertinent    illustrations,  see 

ante,  4  2983.  McDougald  v.  Bellamy,  18  Ga.  411; 

'  Hawes ».  Anglo-Saxon  Co.,  sttpra.  McBougald    v.    Lane,    18    Ga.    444; 

»  Mass.  Stat.  1870,  ch.  224,  §§  39, 43.  Hammond  v.  Straus,  53  Md.'l.    In 

'  Burnap  v.  Haskins  Steam  Engine  the  last  case,  however,  the  statutory 

Co.   127  Mass.  586.  requirements  were  construed  as  con- 

'  Ante,  §  352,  et  seq.  ditions  subsequent. 
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with  the  Secretary  of  State,  or  other  designated  officer  of  the 
State.  The  Secretary  of  State,  or  other  State  officer  with 
whom  this  instrument  is  lodged,  retains  the  original  among 
his  archives,  and  delivers  a  certified  copy  of  it  to  the  coadven- 
turers,  who  in  turn  cause  it  to  be  recorded  (under  many  statu- 
tory systems)  in  the  office  of  the  recorder  of  deeds  of  the 
county  wherein  the  principal  office  of  the  corporation  is  to  be 
established.  This  practice  of  giving  a  certified  copy  of  it 
back  to  the  coadventurers  seems  to  have  led  to  its  being 
called  a  "  certificate."  If  this  paper  does  not  comply  with 
the  statute,  there  is  no  incorporation.^  But  where  the  statute 
clothes  the  Secretary  of  State,  or  other  State  officer  with  whom 
the  instrument  of  incorporation  framed  by  the  coadventurers 
is  required  to  be  lodged,  with  the  duty  of  examining  it,  and  of 
passing  upon  its  formality  and  legal  sufficiency,  and  of  issuing 
to  them  a  paper  certifying  that  they  have  become  incorporated, 
—  then  the  issuing  of  this  certificate  is  a  quasi  adjudication 
by  the  officer  of  the  State  appointed  to  pass,  provisionally  at 
least,  upon  the  question,  that  such  a  corporation  has  been  formed; 
and  after  such  a  certificate  is  issued,  the  corporation  is  held  to 
be  a  good  corporation,  so  long  as  the  State  does  not  proceed  in 
its  judicial  courts  to  oust  its  members  of  their  franchises.^  It 
was  with  reference  to  such  a  certificate  of  incorporation  that 
a  holding  was  made  in  the  Court  of  Appeals  of  Maryland  to 
the  effect  that  if  a  vendor  sells  goods  on  credit  to  a  de  facto 
corporation,  and  charges  the  corporation  with  the  goods,  and 
the  corporation  afterwards  becomes  insolvent,  the  vendor  can- 
not support  an  action  against  the  members  of  the  corporation, 
by  proving  that,  notwithstanding  its  certificate  of  incorpora- 
tion, certain  prerequisites  of  the  law  authorizing  its  incor- 
poration had  not  been  complied  with.'  In  such  a  case  the 
validity  of  the  existence  of  the  corporation  can  only  be  tested 
by  proceedings  on  behalf  of  the  State.* 

'  Ante,  §  221.  American  Salt  Co.  v.  Heidenheimer, 

2  Ante,  §  249.  80  Tex.  344 ;  «.  c.  26  Am.  St.  Rep.  743 ; 

'  Laflin  &c.   Powder  Co.  v.  Sins-  15  S.  W.  Eep.  1038. 

heimer,  46  Md.  315;    s.  c.  24  Am.  *  Ibid.    To    the    proposition  that 

Eep.  522.    See,  also,  on  a  similar  case,  where  a  corporation  has  acquired  a 
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§  2992.  Whether  Creditor  Estopped  by  Contractingr  with 
Corporation  as  such.  —  A  more  difficult  question  is  whether 
the  creditor  of  a  body  assuming  to  act  as  a  corporation,  who 
enters  into  a  contract  with  it  as  such,  thereby  estops  himself 
from  proceeding  against  its  members  as  partners  ox  original 
undertakers,  in  case  it  turns  out  that  it  is  no  corporation,  or 
that  it  is  a  corporation  illegally  or  defectively  organized. 
Upon  this  question,  as  suggested  when  dealing  with  it  in 
another  relation,*  there  is  almost  every  variety  and  shade  of 
judicial  opinion.^  1.  It  is  plain,  and,  so  far  as  the  writer 
knows,  nowhere  disputed,  that  where  the  statute  under  which 
the  coadventurers  attempt  or  assume  to  organize  themselves 
into  a  corporation  prescribes  that  certain  things  shall  be  done 
before  they  shall  become  incorporate  or  before  they  shall  enter 
upon  business,  and  adds  that  until  those  things  are  done  the 
ccmdventurers  shall  be  personally  liable  for  the  debts  con- 
tracted in  the  name  of  the  assumed  or  attempted  corporation, 
they  are  so  liable.  Such  is  the  statute  of  Iowa,  already  con- 
sidered, and  such  is  the  liability  of  the  members  of  defective 
or  abortive  corporations  therein;*  though  even  under  that 
statute,  in  a  case  which  did  not  present  a  radical  defect,  the 
principle  of  estoppel  was  allowed  to  have  some  weight.*  Such, 
also,  is  a  statute  of  Nebraska,  the  mere  mention  of  which  should 
have  disposed  of  a  case  in  which  the  subject  was  discussed  at 
length  upon  judicial  theories.*  2.  Outside  of  the  question  of 
the  existence  of  such  statutes,  and  chiefly  in  jurisdictions 
where  they  do  not  exist,  there  is  a  class  of  cases  holding  to  the 
simple,  just,  and  easily  applied  doctrine  that  where  a  number 


formal  or  colorable  existence,  its  right  Selma  &c.  E.  Oo.  v.  Tipton,  5  Ala. 

to    exist    cannot    be    challenged    in  787;  s.  c.  39  Am.  Dec.  344;  Duke  v. 

a  collateral    proceeding,   so  long  as  Oahawba  Nav.  Oo.,  16  Ala.  372. 

the   State  acquiesces,  see  also  Kiver  ^  Ante,  §  495. 

Nav.  Oo.  V.  Neal,  3  Hawks  (N.  0.),  "  See,  especially,  ante,  §  518,  et  seq. 

520 ;  Charles  Eiver  Bridge  v.  Warren  »  Heuer  v.  Oarmichael,   82  Iowa, 

Bridge,  7  Pick.  (Mass.)  344,  371 ;  Jones  288 ;  s.  c.  47  N.  W.  Eep.  1034. 

V.  Dana,  24  Barb.  (N.  Y.)  395,  399;  *  Thornton  v.  Balcom  (Iowa),  52 

Oenter  &c.    Turnpike    Eoad    Oo.   v.  N.  W.  Eep.  190 ;  ante,  §  2983. 

M'Oonaby,  16  Serg.  &  E.  (Pa.)  140,  *  Abbott  v.  Omaha  Smelting  &c. 

145;  State  v.  Oarr,  5  N.  H.  367,  371;  Oo.,  4  Neb.  416,  422. 

2149 


3  Thomp.  Corp.  §  2993.]     liability  of  stockholders. 

of  coadventurers  assume  or  attempt,  under  the  provisions  of  a 
general  statute,  to  organize  themselves  into  a  corporation,  and 
fail  to  take  the  steps  which  that  statute  makes  essential  to  their 
becoming  incorporate,  and  assume  to  contract  corporate  debts 
without  having  taken  such  steps,  they  are  liable  for  such 
debts  as  partners/  3.  Totally  opposed  to  these  conceptions 
is  the  doctrine  of  some  of  the  courts  that,  in  the  case  last 
named,  the  shareholders  in  the  defectively  organized  cor- 
poration do  not  become  liable  as  partners,  general  or  special.'' 
These  cases,  in  general,  proceed  upon  the  theory  that  the 
members  are  not,  in  such  a  case,  liable  as  partners:  (a.) 
because  they  have  not  agreed  among  themselves  to  be  so 
liable;  (6.)  because  they  have  not  agreed  with  the  other  party 
to  the  contract  to  be  so  liable;  (c.)  because  they  have  not  held 
themselves  out  to  him  as  partners;  and  some  of  them 
fall  back  upon  the  well-known  doctrine '  that  a  partnership  is 
not  necessarily  formed  by  an  abortive  agreement  to  form  a 
corporation ;  *  and  some  of  them  dwell  upon  the  impropriety 
of  the  courts  making  contracts  between  parties  which  they 
have  not  made  between  themselves.  4.  Finally,  there  is  a 
class  of  cases  maintaining  the  doctrine  that  where  the  corpo- 
ration has  been  defectively  organized,  but  nevertheless  has  a 
colorable  organization,  and  exists  and  carries  on  its  business 
as  a  corporation  de  facto,  the  State  not  electing  to  interfere, — 
there  being  no  fraud  nor  any  statute  making  the  stockholders 
individually  liable,  —  one  who  enters  into  a  contract  with  it 
as  a  corporation  estops  himself  from  attempting  to  enforce 
the  contract  against  its  members  as  partners  or  original 
undertakers.^     The  general  theory  of  these  cases  is,  that  the 


'  Bigelow  V.  Gregory,  73  111.  197 
Coleman  v.  Ooleman,  78  Ind.  344 
Garnett  v.  Kichardson,  35  Axk.   144 


Sav.  Bank  v.  "Walker,  66  N.  Y.  424; 
Blanchard  v.  KauU,  44  Gal.  440,  450. 
Ante,  5  421,  et  seg. 


Abbott  V.  Omaha  Smelting  &c.  Co.,  4  ♦  Blanchard  v.  Kaull,  44  Gal.  440, 

Neb.  416.  451. 

2  Fay  V.  Noble,   7  Gush.   (Mass.)  '  Snider's    Sons   Go.  v.    Troy,   91 

188;  Trowbridge  v.  Scudder,  11  Gush.  Ala.  224;  s.  c.  24  Am.  St.  Eep.  887; 

(Mass.)  83;  First  Nat.  Bank  i;.  Almy,  11  L.  E.  A.   515;    9  Rail.   &  Corp. 

117  Mass.  476;  Stafford  Nat.  Bank  v.  L.  J.  272;  43  Alb.  L.  J.  295;  8  South. 

Palmer,  47  Conn.  443;  Gentral  Gity  Eep.  658;    Gory  v.  Lee,  93  Ala.  468; 
2150 


LIABILITY    BEFORE    ORGANIZATION.       [3  Thomp.  Corp.   §  2992. 

creditor  is  estopped  by  his  own  contract  from  so  proceeding 
against  the  stockholders,  and  that  he  will  not  be  allowed,  in 
the  face  of  his  own  contract,  to  impeach  the  franchises  of  a  de 
facto  corporation,  so  long  as  the  State  is  contented  that  it 
should  exist.  It  is  conceded  in  some  of  the  cases  that  this 
principle  can  have  no  application  in  a  case  where  the  corpo- 
ration does  not  exist  de  facto,  but  is  a  mere  pretense  or  usurpa- 
tion; and  in  reason  and  justice,  it  is  absolutely  essential  to  the 
support  of  this  view  that  there  should  be  a  corporation  hav- 
ing a  corporate  fund  answerable  for  the  debt  as  fully  as  though 
the  organization  of  the  corporation  had  been  legally  sufficient. 
The  reasons  supporting  this  theory  of  the  non-liability  of  the 
members  of  de  facto  corporations  has  nowhere  been  better 
stated  than  in  an  opinion  of  the  Supreme  Court  of  Alabama, 
by  the  late  Justice  Clopton,  where  the  question  was  carefully 
considered :  "  Maintenance  of  such  suit  involves  judicial  nul- 
lification of  franchises  and  powers  enjoyed  and  exercised  by 
a  de  facto  corporation  as  a  distinct  entity  recognized  by  the 
law,  acquiesced  in  by  the  State;  defeats  the  corporate  character 
of  the  contract.;  changes  the  relation  from  that  of  stockholders 
to  that  of  partners;  substitutes  other  and  new  parties  to  the 
contract,  and  effects  the  imposition  of  an  enlarged  liability, 
which  they  did  not  assume,  but  intended  to  avoid,  so  under- 
stood by  the  creditor  when  he  contracted  the  debt  with  the 
corporation  as  such.  The  contract  is  valid  and  binding  on 
the  corporation  which  the  creditor  trusted.  No  injustice  is 
done  him,  for  all  his  rights  and  remedies  are  preserved  by 
the  principle  that  the  corporation  and  the  shareholder  are 
estopped  from  denying  its  legal  existence  as  against  him.  It 
will  not  answer  to  say  that  he  is  not  repudiating,  but  enforc- 
ing, the  contract.  He  repudiates  the  party  —  the  corporation 
with  which  he  made  the  contract,  and  seeks  its  enforcement 


s.  c.  8  South.  Eep.  694 ;  Stout  v.  Zulick,  TJ.  S.  392 ;  American  Salt  Co.  v.  Hei- 

48  N.  J.  L.  599;  Planters'  &c.  Bank  denheimer,  80  Tex.  344;  g.  c.  26  Am. 

V.  Padgett,  69  Ga.  159;    Merchants'  St.  Eep.  743;  15  S.W.  Eep.  1033.  See, 

&c.    Bank  v.   Stone,   38  Mich.   779 ;  also,  Fox  v.  McComb,  15  N.  Y.  Supp. 

Gartside  Coal  v.   Maxwell,  22  Fed.  783;  post,  oh.  184;  ante,  §§  518,1877, 

Eep.   197 ;   Whitney  v.  Wyman,   101  et  seq. 
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against  parties  who  never  entered  into  contractual  relations 
with  him."  '  5.  This  principle  of  estoppel  cannot  be  opposed 
against  the  creditor  by  the  stockholders,  where  the  pretended 
corporation  is  one  which  cannot  exist  at  all  under  the  laws  of 
the  State, —  as  where  the  formation  of  corporations  to  carry 
on  the  business  of  the  particular  corporation  is  prohibited  by 
the  statute  law,  or  by  the  public  policy  of  the  State  implied 
from  its  statute  law.'' 

§  2993.  Prima    Facie  Evidence  and  Burden  of  Proof. — 

In  order  to  maintain  an  action  in  New  York,  to  charge  a 
stockholder  of  a  company  individually  for  the  debts  of  the 
company,  on  the  ground  that  the  whole  amount  of  capital 
stock  of  the  company  had  not  been  paid  in  when  the  debt  was 
contracted,  the  plaintiff  must  show  on  the  trial  that  the  capi- 
tal stock  has  not  been  paid  in,  although  this  requires  him  to 
prove  a  negative.^  And  generally,  where  it  is  sought  to  charge 
a  stockholder  on  the  ground  of  non-compliance  with  the  pro- 
visions of  a  statute,  the  burden  is  on  the  plaintiff  to  show  the 
omission,* — the  reason  being  that  there  is  no  liability  at 
common  law;  that  the  law  presumes  right  acting,  and  not 
wrong  acting,  and  hence  presumes  a  compliance  with  the  stat- 
ute until  the  contrary  is  shown.^ 

'  Snider's    Sons   Co.  v.    Troy,  91  tion  against  a  corporation,  issued  to 

Ala.  224,  233 ;  t.  c.  24  Am.  St.  Eep.  one  county  and  returned  unsatisfied, 

887.  is  a  sufficient  compliance  'with  the 

»  Ante,  §§  605,  523,  530,  533.  New  York  statute  (N.  Y.  Laws  1848, 

"  Bruce  v.    Driggs,  25    How.  Pr.  ch.  40,  §  24)  to  charge  a  stockholder, 

(N.  Y.)  71 ;  Chase  v.  Lord,  77  N.  Y.  although  the  corporation  does  busi- 

1;   s.  c.  6  Abb.  N.  C.  (N.  Y.)   258.  ness  in  two  counties;  and  evidence 

*  Taylor  v.  New  England  &c.  Co.,  that  the  certificate  required  by  stat- 

4  Allen  (Mass.),  577.  For  an  instruc-  ute  to  be  filed  by  the  corporation  has 
tion  to  a  jury  to  this  effect,  which  met  not  been  filed  in  one  of  the  counties 
with  judicial  approval,  see  Abbott  v.  is  prima  facie  e\ddence  that  no  certifl- 
Omaha  &c.  Co.,  4  Neb.  416,  425.  cate  has  been  filed.    Maher  ».  Oar- 

'  Chase  v.  Lord,  supra.  An  execu-     man,  38  N.  Y.  25. 
2152 


CONSTITUTIONAL  PROVISIONS.     [3  Tliomp.  Corp.  §  2998. 


CHAPTER    XLVI. 

CONSTITUTIONAL  PROVISIONS  CREATING  AND   ABOLISHING 
INDIVIDUAL  LIABILITY. 

Section  Section 

2998.  Constitutional  guaranties  "secur-      30O5.  Effect  of  a  constitutional  pro- 

ing  creditors  of  corporations.  vision  creating  a  double  lia- 

2999.  Constitutiofial    provisions    re-  bility. 

stricting  the  liability  to  un-      3006.  Missouri  Constitution  of  1865, 
paid  subscriptions.  and  statute  thereunder. 

3000.  Constitutional  provisions  creat-      3007.  Effect  of  Missouri  constitutional 

ing  a  superadded  or  double  amendment    abolishing   this 

liability.  double  liability. 

3001.  Provision   for     a   proportional     3008.  Creditor   may  waive  constitu- 

individual  liability.  tional  or  statutory  right  to 

3002.  Constitutional  guaranties  secur-  proceed     against    stockhold- 

ing creditors  of  banking  com-  ers. 

panies.  3009.  Incorporating  ostensibly  for  an- 

3003.  Whether    these    constitutional  other   business  in    order   to 

provisions  are  self-enforcing.  evade  the  rule  of  individual 

3004.  Further  of  this  subject.  liability. 

§  2998.  Constitutional  Guaranties  Securing  Creditors  of 
Corporations.  —  The  constitutions  of  several  of  the  States 
.  contain  provisions  intended  to  secure  the  creditors  of  corpo- 
rations by  a  personal  liability  of  the  stockholders ;  others 
exempt  the  stockholders  from  personal  liability;  and  still 
others  leave  the  subject  for  determination  by  the  Legislature, 
under  such  expressions  as  the  following:  "  Dues  from  corpora- 
tions shall  be  secured  by  such  individual  liability,  of  the  cor- 
porators and  other  means  as  may  be  prescribed  by  law." '  In 
some  cases  there  are  directions  to  the  Legislature,  such  as  the  fol- 
lowing: "All  general  laws  and  special  acts  passed  pursuant  to 

1  Oal.  Const,  of  1849,  art.  4,  §  32;      Const.  1889,  art.  15,  §19;  N.  C.  Const., 
Cal.   State   Const.   1879,  art.  12,  §2;      Amend,   of  1876,   art.  8,   §  2;  S.  C. 
Ind.    Const,    of  1851,    art.    11,   §  14     Const,  of  1868,  art.  12,  §  4. 
("other     than     banking");     Mont. 
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this  section  shall  make  provisions  therein  for  fixing  the  per- 
sonal liability  of  stockholders  under  proper  limitations;  and 
shall  prevent  and  punish  fraudulent  misrepresentation  as  to 
the  capital,  property,  and  resources  of  such  corporations;  and 
shall  also  regulate  the  public  use  of  all  franchises  which  have 
heretofore  been,  or  hereafter  may  be,  created  or  granted,  by 
or  under  the  authority  of  this  State,  and  shall  limit  all  tolls, 
imposts,  and  other  charges  and  demands  under  such  laws."* 

§  2999.  Constitutional  Provisions  Kestricting'  the  Liability 
to  Unpaid  Subscriptions.  —  Other  constitutional  provisiens, 
designed  to  attract  incorporated  capital  into  the  State,  declare 
a  liability  to  the  amount  of  shares  subscribed  for  or  held, 
and  no  more,  thus:  "  Dues  from  private  corporations  shall  be 
secured  by  such  means  as  may  be  prescribed  by  law,  but  in 
no  case  shall  any  stockholder  be  individually  liable  otherwise 
than  for  the  unpaid  stock  owned  by  him  or  her."  ^ 

§  3000.  Constitutional  Provisions  Creating'  a  Superadded 
or  Double  Liability.  —  Other  constitutional  provisions  create 
what  has  been  called  a  "  double  liability,"  which  is  a  super- 
added liability  equal  to  the  par  value  of  the  shares  held,  thus: 
"  Dues  from  corporations  shall  be  secured  by  individual  lia- 
bility of  the  stockholders  to  an  additional  amount  equal  to 
the  stock  owned  by  each  stockholder,  and  such  other  means 
as  shall  be  provided  by  law;  but  such  individual  liabilities 
shall  not  apply  to  railroad  corporations,  nor  corporations  for 
religious  or  charitable  purposes."  °     "  The  stockholders  of  all 


1  S.O.  Const,  of  1868,  art.  12,  §  5.  1889,  art.  11,  §  17;  Minn.  Const,  of 

'  Ala.  Const,  of  1875,  art.  13,  § «;  1857,  art.  10,  §  3. 
Mo.  Const,  of  1875,  art.  12,  §  9;  Nev.  »  Kan.  Const.  1859,  art.  12,  §  2.    A 

Const,  of  1864,  art.  8,  §  3;  Neb.  Const,  provision  in  a  Kansas  charter  that 

of  1875,  art.  11,  §  4    (ia  special  and  the  stockholders  shall  not  be  individ- 

particular   language) ;    Or.  Const,  of  ually  liable  for  the  corporate  debts 

1857,  art.  11,  §  3;  Wash.   Const,  of  is  hence  unconstitutional;  but  it  may 

1889,  art.  12,  §  4  ("  except  banking  be  rejected,  and  does  not  invalidate 

and  insurance  companies");  W.  Va.  the  organization.  Aultman  «.  Waddle, 

Const,  of  1872,  art.  11,  §  2.     Similar  as  40  Kan.  195;  s.  c.  19  Pac.  Eep.  730. 
to  single  liability  are  Idaho  Const,  of 
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corporations  and  joint-stock  associations  shall  be  individually 
liable  for  all  labor  performed  for  such  corporation  or  associa- 
tion." 1 

§  3001.  Provision  for  a  Proportional  Individual  Ijiability. 

The  Constitution  of  California  contains  this  provision :  "  Each 
stockholder  of  a  corporation  or  joint-stock  association  shall 
be  individually  and  personally  liable  for  such  proportion  of 
all  its  debts  and  liabilities  contracted  or  incurred  during  the 
time  he  was  a  stockholder,^  as  the  amount  of  stock  or  shares 
owned  by  him  bears  to  the  whole  of  the  subscribed  capital 
stock  or  shares  of  the  corporation  or  association.'  The  di- 
rectors or  trustees  of  corporations  and  joint-stock  associations 
shall  be  jointly  and  severally  liable  to  the  creditors  and  stock- 
holders for  all  moneys  embezzled  or  misappropriated  by  the 
ofl&cers  of  such  corporation  or  joint-stock  association,  during 
the  term  of  ofi&ce  of  such  director  or  trustee."  * 

§  3002.  Constitutional  Guaranties  Securing  Creditors  of 
Banking  Companies.  —  "  Every  stockholder  in  a  banking  cor- 
poration or  institution  shall  be  individually  responsible  and 
liable  to  its  creditors,  over  and  above  the  amount  of  stock  by 
him  or  her  held,  to  an  amount  equal  to  his  or  her  respective 
shares  so  held,  for  all  its  liabilities  accruing  while  he  or  she 
remains  such  stockholder."  *    "  The  officers  and  stockholders  of 

^  Mich.  Const,  of  1850,  art.  15,  §  7.  by  this  provision.    Borland  v.  Haven, 

As  to  liability  for  "  labor  debts,"  see  37  Fed.  Kep.  394. 
post,  §  3141,  et  seg.  *  Oal.  State  Const,  of  1879,  art.  12, 

2  The  words  "  during  the  time  he  §  3. 
was  a  stockholder"  were  not  in  the  *  111.  Const,  of  1870,  art.  11,  §  6. 

corresponding  provision  of  the  Con-  Similar  are,  Ind.  Const,  of  1851,  art. 

stitution  of    1850,   but  were    placed  11,  §6;  Iowa  Const,  of  1857,  art.  8,  §  9. 

there  by    a    judicial    interpolation.  The  provision  in  the  Iowa  Constitu- 

Larrabee  v.  Baldwin,  35  Oal.  155,  166.  tion,  in  the  language  above  quoted, 

Under  this  provision  shares  are  as-  refers  only  to  banks  issuing  circulating 

sessable  although  full  paid.    Santa  notes,  and  not  to  banks  of  discount  and 

Cruz  E.  Co.  V.  Spreckels,  65  Oal.  193 ;  deposit  merely.   Allen  v.  Clayton,  63 

Green  v.  Abietine   Medical  Co.,   96  Iowa,  11;  «.  c.  50  Am.  Hep.  716.    A 

Cal.  322,  328.  specially  chartered  bank,  as  well  as  one 

'  Section  322  of  the  Oal.  Civ.  Code,  organized  under  the  general  law  of 

adopted  in  1876,  was  not  abrogated  1838,  was  within  the  personal  liability 
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every  corporation  or  association  for  banking  purposes,  issuing 
bank  notes  or  paper  credits  to  circulate  as  money,  shall  be 
individually  liable  for  all  debts  contracted  during  the  term  of 
their  being  officers  or  stockholders  of  such  corporation  or 
association,  equally  and  ratably  to  the  extent  of  their  respect- 
ive shares  of  stock  in  any  such  corporation  or  association."  '■ 
"  Every  stockholder  in  a  banking  corporation  or  institution 
shall  be  individually  responsible  and  liable  to  its  creditors 
over  and  above  the  amount  of  stock  by  him  held,  to  an  amount 
equal  to  its  respective  stock  or  shares  so  held,  for  all  its  lia- 
bilities accruing  while  he  remains  such  stockholder;  and  all 
banking  corporations  shall  publish  quarterly  statements, 
under  oath,  of  their  assets  and  liabilities." "  "  No  corporation, 
association,  or  individual  shall  issue  or  put  in  circulation  as 
money  anything  but  the  lawful  money  of  the  United  States. 
Each  stockholder  of  any  banking  or  insurance  corporation  or 
joint-stock  association  shall  be  individually  and  personally 
liable  equally,  and  ratably,  and  not  one  for  another,  for  all 
contracts,  debts,  and  engagements  of  such  corporation  or  asso- 
ciation accruing  while  they  remain  such  stockholders,  to  the 
extent  of  the  amount  of  their  stock  therein,  at  the  par  value 
thereof,  in  addition  to  the  amount  invested  in  such  shares." ' 

§  3003.  "Whether  these  Constitutional  Provisions  are  Self- 
enforcing. —  Whether  affirmative  constitutional  provisions  are 
self-enforcing,  without  the  aid  of  supplementary  legislation,  is 
a  question  which  has  perplexed  the  judicial  courts  very  much. 
The  question  increases  in  importance,  though  not  in  difficulty, 
year  by  year,  from  the  well-known  habit  of  constitution-makers 
putting  all  sorts  of  laws  into  these  organic  instruments,  in 
obedience  to  a  false  popular  conception  that  when  a  law  is 
once  put  into  the  constitution,  it  is  a  better  law  and  has  more 
vigor  and  means  of  self-enforcement  than  a  mere  act  of  the 
Legislature;  the  latter  being,  in  popular  conception,  often  esti- 

clause  of  the    Constitution  of   New  »  Mich.  Const,  of  1850,  art.  15,  §  3, 

York,  Constitution   of   1846,   and   of  Amelid.  1860. 

Stat.  April  6,  1849.     Ee  Reciprocity  '  Neb.  Const,  of  1875,  art.  11,  §  7. 

Bank,  22  N.  Y.  9.  s  Wash.  Const.  1889-90,  art.  12,  ^  11. 
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mated  to  be  "no  good"  until  it  has  been  "tested"  in  the 
judicial  courts.  Concerning  those  negative  prohibitions  in  con- 
stitutions which  form  the  chief  body  of  the  articles  of  each 
State  constitution,  known  as  the  "  Bill  of  Eights,"  there  is,  of 
course,  no  difficulty;  since  a  prohibition  in  the  organic  law 
of  the  State  is  a  prohibition  in  the  very  highest  sense,  and  is 
of  the  very  highest  force.  There  would  probably  be  less  con- 
fusion in  the  decisions  upon  the  question,  so  far  as  it  relates 
to  affirmative  constitutional  provisions,  had  it  not  been  for  a 
decision  of  the  Supreme  Court  of  the  United  States,  rendered 
at  an  earlier  day,  which  leaned  very  strongly  against  the  prop- 
osition that  affirmative  constitutional  ordinances  ought  to  be 
regarded  as  self-enforcing.*  Although  that  decisioil  was  ren- 
dered by  a  divided  court,  and  even  then  the  bench  not  being 
full,  and  is  weakened  by  the  fact  that  Justice  Story  was  one 
of  the  dissenting  judges,  it  has  been  so  generally  followed  as 
to  justify  the  statement  that  the  courts  have  gone  too  far  in 
holding  that  affirmative  constitutional  mandates  are  not  self- 
operative.  In  line  with  this  judicial  tendency  are  decisions 
in  Missouri  holding  that  the  provisions  Qf  section  6  of  article 
8  of  the  Constitution  of  Missouri,  adopted  in  1865,  as  to  the 
double  liability  of  shareholders  in  corporations,  did  not  become 
operative  until  the  taking  effect  of  the  act  of  March  19,  1866, 
and  hence  that  the  double  liability  did  not  attach  in  favor  of 
those  who  became  creditors  prior  to  that  date."  In  line  with 
the  same  tendency  is  a  decision  of  the  Supreme  Court  of  Califor- 
nia, where  the  court  had  to  decide  this  question  with  reference 
to  the  second  of  the  two  following  constitutional  ordinances: 
■"  Dues  from  corporations  shall  be  secured  by  such  individual 
liability  of  the  corporators  and  other  means  as  may  be  pre- 
scribed by  law." '    "  Each  stockholder  of  a  corporation  or  joint- 

1  Groves    v.    Slaughter,    15    Pet.  liability  upon  directors  is  self-enforc- 
<U.  S.)  449.  ing;  see  Fusz  i;.  Spaunhorst,  67  Mo. 

2  Blakeman  v.  Benton,  9  Mo.  App,  256;  reversing  s.  c.  5  Mo.  App.  583 
107.     So,  in  effect,  ruled  in  Jerman  v.  Householder  v.  Kansas,  83  Mo.  488 
Benton,  79  Mo.  149.     See,  also,  Morley  Oummings  v.  Winn,  89  Mo.  51,  56 
V.  Thayer,  3  Fed.  Eep.  737.    Upon  the  State  v.  Kelsey,  89  Mo.  623,  630. 
analogous  question  whether  a  consti-  '  Const.  Oal.,  art.  4,  §  32. 
tutional  provision  imposing  a  personal 
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stock  association  shall  be  individually  and  personally  liable  for 
his  proportion  of  all  its  debts  and  liabilities."  ^  TJie  first,  it  is 
perceived,  commits  the  whole  subject  to  the  discretion  of  the 
Legislature;  the  second  establishes  in  clear  language  an  indi- 
vidual proportionate  liability.  The  court  was  confronted  with 
the  task  of  so  reconciling  the  two  as  to  give  some  effect  to 
both,  and  found  itself  unable  to  do  this  on  any  other  theory 
than  the  theory  that  neither  was  self-executing,  but  that  the 
framers  of  the  constitution  decided  to  commit  the  whole  sub- 
ject to  tbe  Legislature,  giving  them  the  direction  contained  in 
the  second  section.'' 

§  3004.  Further  of  this  Subject.  —  But  it  must  remain 
entirely  clear  that,  where  a  State  constitution  declares  in  clear 
language  that  the  members  of  corporations  shall  be  individu- 
ally liable  for  their  debts  to  a  defined  extent,  it  cannot  be  held 
that  supplementary  legislation  is  required  to  execute  this  pro- 
vision, and  hence  that  the  Legislature  may  leave  it  forever 
dormant  and  inoperative,  merely  because  the  framers  of  the 
constitution  did  not  go  on  and  prescribe  the  remedy  which 
should  be  pursued  for  enforcing  it.  A  constitution  is  simply 
a  species  of  statute,  and  where  a  statute  declares  a  right,  but 
fails  to  prescribe  a  remedy,  the  common  law,  which  is  fertile 
in  remedies,  and  one  of  whose  maxims  is  ubi  jus,  ibi  remedium, 
will  step  in  and  supply  an  appropriate  and  adequate  remedy. 
This  conclusion  is  thrown  into  a  very  clear  light  by  the  opin- 
ion of  Mr.  Justice  Mitchell,  of  the  Supreme  Court  of  Minne- 
sota, in  a  recent  case,  where  it  was  held  that  the  constitutional 
provision  of  that  State,^  that  "  each  stockholder  in  any  corpo- 
ration, excepting  those  organized  for  the  purpose  of  carrying 
on  any  kind  of  manufacturing  or  mechanical  business,  shall 
be  liable  to  the  amount  of  stock  held  or  owned  by  him,"  is 
self-executing.*    And  the  writer,  without  further  prolonging 

>  Const.  Cal.,  art.  4,  §  36.  «.  c.  31  Am.  St.  Eep.  626;  50  N.  W. 

'  French  v.  Teschemaker,  24  Cal.  Eep.  1110.    The  court,  in  a  long  line  of 

518 ;  Larrabee  v.  Baldwin,  35  Cal.  155,  previous  decisions,  had  assumed  that 

166.  such  was  the  nature  of  the  constitu- 

'  Const.  Minn.,  art.  10,  5  3.  tional  provision.  Dodge  v.  Minnesota 

«  Willis  V.  Mabon,  43  Minn.  140;  &c.  Roofing  Co.,  16  Minn.  368;  Allen 
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this  discussion, is  content  to  refer  for  a  statement  of  his  views 
upon  the  question  to  that  admirable  decision.'  Where  the 
constitutional  provision  is  that  which  is  found  in  the  constitu- 
tions of  many  .  of  the  States,  as  already  seen,^  reciting  that 
"  dues  from  corporations  shall  be  secured  by  an  individual  lia- 
bility of  the  stockholders,  to  an  additional  amount  equal  to 
the  stock  owned  by  each  stockholder,  and  by  such  other 
means  as  shall  be  provided  by  law,"  —  there  can  be  no  ques- 
tion that  the  provision  is  not  self-enforcing.' 

§  3005.  Bflfect  of  a  Constitutional  Provision  Creating  a 
Double  liiability.  —  In  the  face  of  a  constitutional  provision 
imposing  upon  shareholders  in  all  corporations  an  individual 
liability  for  their  debts,  a  general  statute  authorizing  the  for- 
mation of  corporations,  without  attaching  to  the  stockholders 


V.  Walsh,  25  Minn.  543;  State  v. 
Minnesota  Thresher  Man.  Co.,  40 
Minn.  213;  s.  c.  41  N.  W.  Eep.  1020; 
Mohr  V.  Minnesota  Elevator  Co.,  40 
Minn.  343;  s.  c.  41  N.  W.  Eep.  1074; 
Arthur  v.  Willius,  44  Minn.  409  -,8.0. 
46  N.  W.  Rep.  851 ;  Densmore  v.  Stone 
Oo.  (Minn.),  48  N.  W.  Eep.  528.  The 
decision  of  the  court  was  strengthened 
by  the  fact  that  such  had  been  the 
professional  understanding  of  the  pro- 
vision for  a  third  of  a  century,  during 
which  time  the  question  had  not  been 
raised.  The  decision  was  followed  in 
another  case  decided  at  the  same  time. 
McKusick  V.  Seymour,  48  Minn.  158; 
s.  c.  50  N.  W.  Eep.  1114. 

1  In  Searcy  v.  Little  Eock  &c.  Co.,  5 
Dill.  (TJ.  S.)  348,  this  subject  is  briefly 
referred  to.  In  Missouri  &c.  E.  Co. 
V.  Texas  &c.  E.  Co.,  10  Fed.  Eep.  497, 
503,  it  was  held  that  the  following  pro- 
vision of  the  Constitution  of  Texas 
was  not  self-enforcing:  "Every  rail- 
road company  shall  have  the  right 
with  its  road  to  intersect,  connect 
with,  or  cross  any  other  railroad." 
The  decision  is  believed  to  be  unten- 
able.   Ip  Bowie  V.  Lott,  24  La.  Ann. 


214,  a  constitutional  provision  that 
"all  lands  sold  in  pursuance  of  de- 
crees of  courts  shall  be  divided  in 
tracts  of  from  ten  to  fifty  acres," 
required  legislation  to  carry  it  into 
effect.  In  East  St.  Louis  v.  People, 
124  111.  655,  it  was  held  that  a  consti- 
tutional provision  that  no  municipal- 
ity should  incur  any  indebtedness 
without  providing  for  the  collection 
of  an  annual  tax  sufficient  to  pay  the 
interest  as  it  should  mature,  and  to 
discharge  the  debt  within  twenty 
years,  was  self-enforcing.  In  Dupee 
V.  Swigert,  127  111.  494,  it  was  held 
that  the  constitutional  provision  al- 
ready set  out  (ante,  §  3002),  relating 
to  the  liability  of  shareholders  in 
banking  corporations,  was  self-execut- 
ing, and  that,  by  virtue  of  its  inherent 
power,  it  ingrafted  itself  upon  every 
banking  law  enacted  by  the  Legisla- 
ture or  submitted  to  the  votes  of  the 
people. 

'  Ante,  ^  2998. 

'  Morley  v.  Thayer,  3  Fed.  Eep. 
737.  And  see  French  v.  Teschemaker, 
24  Oal.  518,  539. 
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an  individual  liability,  would,  it  is  said,  be  unconstitutional, 
and  the  persons  organized  under  such  an  act  would  acquire 
none  of  the  rights  of  a  corporation.  It  was  therefore  held  that 
an  act  of  the  Legislature  of  California  authorizing  a  munic- 
ipal corporation  to  subscribe  for  stock  of  a  railroad  company, 
the  subscription  to  be  made  upon  the  condition  that  the  munic- 
ipal corporation  should  not  be  liable  for  the  debts  of  the  com- 
pany, and  that  the  provision  as  to  such  liability  should  be 
made  a  part  of,  and  be  stipulated  in,  all  contracts  made  by 
the  railroad  company  for  the  construction  and  equipment  of 
the  road,  did  not  exempt  the  municipal  corporation  from  lia- 
bility for  the  debts  of  the  railroad  company,  further  than  such 
exemption  could  be  secured  by  persons  contracting  with  the 
railroad  company  expressly  stipulating  in  their  contracts  to 
waive  all  claims  against  the  municipal  body  for  the  payment 
of  the  debt,  and  was  therefore  valid.'  Such  a  provision,  how- 
ever, if  unconstitutional,  was  not  so  essentially  interwoven 
with  the  scope  and  objects  of  the  act  as  to  invalidate  its  other 
provisions.''  It  would  not,  for  instance,  invalidate  an  organi- 
zation under  a  charter  which  provided  that  the  stockholders 
should  not  be  sd  individually  liable,  though  the  clause  would 
be  invalid.'  It  has  also  been  held  that  such  a  constitutional 
guaranty  is  satisfied  by  a  statute  making  the  stockholders  of 
corporations  liable  for  all  debts  contracted  while  they  were 
stockholders.  There  is  nothing  in  it  which  requires  each 
man,  when  he  becomes  a  stockholder,  to  do  so  on  the  penalty 
of  becoming  personally  responsible  for  all  prior  liabilities  of 
the  corporation  that  remained  uncanceled;  since  this  would 
make  several  different  sets  of  stockholders  personally  respon- 
sible for  the  same  debts,  and  only  one  set  responsible  for 
others.*  On  the  contrary,  the  clause  in  the  Constitution  of 
Illinois,  already  set  out,'  making  every  shareholder  in  a  bank- 
ing corporation  liable  to  its  creditors  over  and  above  the 
amount  of  his  shares,  "  to  an  amount  equal  to  his    or    her 

*  French  v.  Teschemaker,  24  Oal.  518.  •  Aultman  v.  Waddle,  40  Kan.  195. 

''Bobinson  v.  Bidwell,  22  Gal.  379;  *  Larrabee  v.  Baldwin,  35  Cal.  155, 

Dupee  V.  Swigert,  127  111.  494;  s.  c.  2i  166. 

N.  E.  Eep.  622.  <•  Ante,  §  8002. 
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respective  shares  so  held,  for  all  liabilities  accruing  while  he, 
or  she,  remains  such  stockholder,"  prohibited  the  Legislature 
from  enacting  '■  that  "  the  shareholders  of  each  association 
formed  under  the  provisions  of  this  act  shall  be  held  indi- 
vidually responsible,  equally  and  ratably,  and  not  one  for  the 
other,  for  all  contracts,  debts,  and  engagements  of  such  per- 
son or  association  thereof,  in  addition  to  the  amount  invested 
in  such  shares";  since  the  constitution  did  not  create  a  pro- 
portionate liability,  but  under  it  "  every  stockholder  is  liable 
for  the  debts  of  the  bank  to  an  amount  equal  to  twice  the 
amount  of  stock  held  by  him,  and  may  be  sued  for  such 
amount  by  any  creditor  whose  claim  is  large  enough  to  cover 
it,"  and  "  the  question  of  contribution  must  be  settled  between 
the  stockholders  themselves."  ^ 

§  3006.^  Missouri  Constitution  of  1865  and  Statute  there- 
under. —  Continuing  this  subject,  with  the  idea  that  the  interpreta- 
tion of  a  constitutional  provision  which  has  been  repealed  in  the 
particular  State  may  furnish  an  analogy  for  the  interpretation  of 
a  similar  provision  in  some  other  State,  we  find  the  following  pro- 
vision in  the  Constitution  of  Missouri  of  1865,.  since  abrogated  in 
that  State  :  "  Dues  from  private  corporations  shall  be  secured  by 
such  means  as  may  be  prescribed  by  law  ;  but  in  all  cases  each 
stockholder  shall  be  individually  liable,  over  and  above  the  stock  by 
him  or  her  owned,  and  any  amount  unpaid  thereon,  in  a  further  sum 
at  least  equal  in  amount  to  such  stock."'  Under  this  provision 
stockholders  are  not  liable  for  the  debts  of  the  company  in  full,  as 
in  the  case  of  partnership,  but  only  to  an  amount  equal  to  their 
stock,  together  with  any  unpaid  subscription.*  Railroad  corpora- 
tions, chartered  under  the  Missouri  Railroad  Corporation  Act  of  1855, 
are  not  subject  to  the  liability  imposed  by  the  general  corporation 
act.'      In    other    corporations,  stockholders  were  not  liable  to  the 

'  HI.  Laws  1887,  p.  89,  §  6,  cl.  1.  prescribed  by  law,  but  in   no   case 

»  Dupee  V.  S wigert,  127  111.  494 ;  s.  c.  shall  any  stockholder  be  individually 

21  N.  E.  Eep.  622.  liable  in  any  amount  over  or  above 

'  Const.  Mo.  1865,  art.  8,  §  6.    This  the  amount  of  stock  owned  by  him  or 

provision  was  abrogated  by  an  amend-  her."    Wag.  Stat.  Mo.,   66-69. 

ment  adopted  November  8,  1870,  and  *  State  Sav.  Asso.  v.  Kellogg,  63 

the  following  substituted  in  its  place :  Mo.  540. 

"  Dues  from  private  corporations  shall  ^  Blakeman  v.  Benton,  9  Mo.  App. 

be  secured  by  such  means  as  may  be  107. 
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extent  of  any  unpaid  balance  on  their  subscriptions,  and  to  the 
additional  extent  of  one  hundred  per  cent  upon  the  amount  so 
subscribed  by  them  or  upon  the  stock  held  by  them.'  The  aboli- 
tion of  this  double  liability,  by  a  constitutional  amendment  in  1870, 
left  stockholders  liable  only  to  the  extent  of  their  unpaid  stock,  and 
when  that  was  paid  up  creditors  had  no  further  remedy  against 
them.' 

§  3007.  Effect  of  Missouri  Constitutional  Amendment 
Abolishing  this  Double  Liiabillty.  —  This  double  liability 
was  a  liability  founded  in  contract,  and  not  in  the  nature  of  a 
penalty;  and  when  it  became  fixed  it  could  not  be  divested  by  the 
repealing  ordinance,  because  creditors,  having  given  credit 
on  the  face  of  it,  would  thereby  be  deprived  of  a  vested  right? 
More  fully  stated,  where  the  corporation  issues  negotiable 
bonds  at  a  time  when  its  shareholders  are  by  law  liable  to  its 
creditors,  in  an  amount  equal  to  the  par  value  of  the  stock 
held  by  them,  in  addition  to  any  amount  which  may  be  due 
by  them  to  the  corporation  in  respect  of  such  stock,  the  hold- 
ers of  such  bonds  have  an  action  against  the  stockholders  in 
respect  of  such  superadded  liability,  notwithstanding  that  they 
acquired  the  bonds  after  the  law  imposing  such  liability  had 
been  repealed.  The  bonds  having  been  put  upon  the  market 
at  a  time  when  the  double  liability  of  the  stockholders  of  the 
corporation  existed,  this  liability  adhered  to  the  bonds  as  a 
part  of  the  security,  and  continued  to  attach  to  them,  into 
whose  hands  soever  they  might  come,  until  paid.*  But  as  to 
the  effect  of  the  repeal  of  the  double  liability  clause  on  bonds 
which  were  issued  between  the  establishment  of  the  constitu- 
tional ordinance  imposing  such  liability  and  the  act  of  the 
Legislature  putting  it  into  operation,  the  conclusion  was  dif- 
ferent; since  the  bonds  could  not  have  been  issued  upon  the 
faith  of  the  double  liability  clause  of  the  constitution,  no  legis- 
lation having  been  enacted  to  carry  it  into  effect;  *  which  was 

1  Pickering  v.  Templeton,  2  Mo.  Mo.  App.  134 ;  following  Hawthorne 
App.  424.  V.  Oalef,  2  Wall.  (U.  S.)  10. 

2  Schricker  v.  Ridings,  65  Mo.  208 ;  '  Blakeman  v.  Benton,  9  Mo.  App. 
Gausen  v.  Buck,  68  Mo.  545.  107,  110. 

'  St.  Louis  &c.  Oo.  V.  Harbine,  2  '  Jerman  v.  Benton,  79  Mo.  148. 
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tantamount  to  holding  that  the  constitutional  provision  was 
not  self -enforcing,  which,  as  we  have  already  seen/  is,  to  say 
the  least,  a  disputable  proposition. 

§  3008.  Creditor  may  Waive  CoBstitutional  or  Statutory 
Klght  to  Proceed  against  Stockholders.  —  We  have  seen  that 
a  stockholder  may  waive  his  vested  right  not  to  be  answerable, 
personally,  for  the  debts  of  the  corporation.^  Can  a  creditor 
also  waive  his  right  to  seek  satisfaction  of  his  demand  against 
a  stockholder?  Whenever  nothing  further  than  a  question  of 
private  right  is  involved,  a  person  interested  in  the  enforce- 
ment of  that  right  may  undoubtedly  waive  it  by  contract. 
This  general  rule,  according  to  Mr.  Sedgwick,  holds  good  as 
well  in  regard  to  constitutions  as  to  statutes.  "  A  party,"  says 
that  able  writer,  "  may  waive  a  constitutional,  as  well  as 
a  statutory,  provision  made  for  his  benefit."  And  of  this  he 
gives  many  illustrations,  the  strongest  of  which  is  probably 
found  in  the  numerous  cases  which  hold  that  the  right  of  trial 
by  jury  may  be  waived,  though  guaranteed  by  the  constitu- 
tion.^ There  is  no  doubt  that  a  person  dealing  with  a  joint- 
stock  company  or  partnership  m.ay  make  a  valid  agreement  to 
look  for  payment,  not  to  the  members  individually,  but  only 
to  the  social  funds.*  And  if  a  person  chooses  to  deal  with  a 
partnership  or  joint-stock  company,  upon  the  terms  that  its 
funds,  and  they  only,  shall  be  available  to  make  good  his 
demands,  he  cannot  afterwards  depart  from  those  terms  and 
hold  the  members  individually  liable,  as  if  no  such  restriction 
had  been  agreed  to.°  One  eminent  writer  regarded  it  as  an 
open  question  whether  a  creditor,  who  had  notice  of  the  existence 
of  a  stipulation  in  articles  of  copartnership  limiting  the  liability 
of  the  partners,  could  charge  the  partners  beyond  the  limit  so 
expressed  on  account  of  debts  contracted  of  him  by  the  firm.* 
One  respectable  judge  has  declared,  arguendo,  in  distinct  terms, 
that  a  creditor  would  be  bound  by  notice  of  such  a  stipulation,  on 

^  Ante,  §3003.  'Story  on  Part.,  §164;     dicta,  in 

2  Ante,  §  2928.  French  v.  Teschemaker,  24  Oal.  518. 
»  Sedgw.  on  Const.  &  Stat.  Law,  "  Lindley  on  Part.  302. 

111.  »  Story  on  Part.,§  164. 
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bhe  ground  of  having  assented  thereto ; '  and  this  seems  to  have 
been  the  law  in  New  York  before  the  adoption  by  that  State, 
from  the  French  code/  of  a  statute  permitting  limited  part- 
nerships.' It  is  probable  that  the  same  rule  now  obtains  in 
most  of  the  States,  as  applicable  to  limited  partnerships 
formed  under  enabling  statutes  like  that  of  New  York;  *  but 
as  late  as  the  year  1862  it  had  not  obtained  a  foothold  in 
England,  except  as  to  certain  joint-stock  companies  created 
and  registered  in  conformity  with  the  terms  of  particular 
statutes.  "  So  inflexible  is  the  doctrine  of  unlimited  liability" 
in  that  country,  according  to  Sir  Nathaniel  Lindley,  "  and  so 
important  is  it  that  no  doubts  shall  be  cast  upon  it,  that 
judges  have  frequently  denounced,  in  the  strongest  terms, 
the  conduct  of  those  who  have  endeavored  to  inveigle  the 
public  into  taking  shares  in  concerns,  by  asserting  that  '  no 
one  shall  be  liable  beyond  the  amount  of  his  subscription.' 
Nothing  can  be  more  delusive  or  worthless  than  such  state- 
ments, as  applied  to  unincorporated  bodies:  for  although  the 
subscribers  themselves  may  stipulate  with  each  other  for  such 
a  contracted  liability,  nothing  is  more  clear  than  that,  as  to 
the  rest  of  the  world,  each  partner  is  liable  for  the  whole 
amount  of  the  debts  of  the  partnership.  Nor  will  notice  that 
a  stipulation  of  this  kind  has  been  entered  into  between  the 
partners  prevent  a  creditor  from  holding  each  of  them  liable 
to  the  full  extent  of  his  demand."  °  But  whatever  the  rule 
may  be  as  to  an  implied  waiver  by  a  creditor  of  his  right  to 
proceed  for  his  debt  against  a  stockholder,  it  has  been  held 
that  this  right,  although  secured  in  express  terms,  may  be 
waived  by  the  creditor  by  express  contract; '  and  it  is  equally 
free  from  doubt  that  it  may  be  waived  by  conduct  on  the  part 
of  the  creditor,  either  at  the  time  of  making  the  contract,^  or 

^  Crocker,  J.,  in  Eobinson  v.  Bid-  '  Lindley  on  Part.,  1st  ed.,  301. 

well,  22  Oal.  379,  389.  «  Eobinson  v.  Bidwell,  22  Oal.  379, 

"  3  Kent's  Oom.  86;  Pars,  on  Part.  388,  per  Crocker,  J. ;  French  r.  Tesch- 

527.  emaker,  24  Cal.  518,  539;  Basshor  t). 

'  Ensign  v.  Wands,  1  Johns.  Cas.  Forbes,  36  Md.  154. 
(N.  Y.)171;  Livingston  ?;.  Eoosevelt,  4  '  Ohio  &c.  Ins.  Co.  v.  Merchants' 

Johns. (N. Y.) 251  ;s.c. 4 Am. Dec. 273.  &c.  Co.,  11  Humph.  (Tenn.)  1;  i.e. 

<■  See  Pars,  on  Part.  528.  53  Am.  Dec.  742. 
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subsequently/  indicating  a  clear  understanding  between  the 
contracting  parties  that  the  creditor  is  to  look  only  to  the  cor- 
porate funds,  and  not  to  the  individual  liability  of  the  share- 
holders. 

§  3009.  Incorporating  Ostensibly  for  Another  Business  in 
Order  to    Evade  the  Kule  of  Individual  Liability.  —  By  the 

Constitution  of  Minnesota,  as  amended  in  1872,  stockholders 
of  corporations  rested  under  an  individual  liability,  to  the 
extent  of  the  stock  held  by  them,  for  the  debts  of  the  corpora- 
tion, with  the  exception  of  stockholders  in  manufacturing  and 
mechanical  corporations.  '  This  exception  was  held  to  embrace 
only  those  corporations  which  are  organized  for  the  purpose, 
as  stated  in  their  articles  of  association,  of  carrying  on  an 
exclusively  manufacturing  or  mechanical  business;  and  if  the 
purposes,  as  stated  in  the  articles,  are  to  carry  on  both  a  man- 
ufacturing or  mechanical  business,  and  also  other  kinds  of 
business  not  properly  incidental  to  or  necessarily  connected 
with  the  manufacturing  or  mechanical  business,  the  fact  that 
the  corporation  never  actually  engaged  in  such  other  kinds  of 
business  will  not  bring  it  within  the  exception  referred  to.^ 
Nor  can  the  stockholders  evade  this  constitutional  rule  of 
liability  by  incorporating  ostensibly  for  manufacturing  pur- 
poses under  the  statute  known  as  the  "  Manufacturing  Corpo- 
ration Act,"'  alleging  iu  their  articles  that  they  incorporate  for 
manufacturing  purposes,  when  it  appears  that  their  primary 
business  is  neither  a  manufacturing  nor  mechanical  business, 
and  that  but  a  small  portion  of  their  business  is  such  as  prop- 
erly belongs  to  a  manufacturing  or  mechanical  corporation.* 

'  Whitwell  V.  "Warner,  20  Vt.  425.  the  corporation,  but  from  the  articles 

'  Arthur    v.    Willius,     44     Minn,  themselves,  that  the  scheme  of  incor- 

409 ;  s.  c.  46  N.  W.  Eep.  851.  poration  involved  an  attempt  to  evade 

'  Gen.  Laws  Minn.  1873,  ch.  11.  the  individual  liability  imposed  by  the 

*  Mohr  V.  Minnesota  Elevator  Co.,  constitution.    Compare  State  v.  Min- 

40    Minn.  343;   s.  e.  41  N.  W.  Eep.  nesota  Thresher  Man.  Co.,  40  Minn. 

1074.    It  was  evident  in  this  case,  not  213;  s.  c.  41  N.  W.  Eep.  1020. 

only  from  the  business  carried  on  by 
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CONSTRUCTION    OF    STATUTES    MAKING    STOCKHOLDERS 
SONALLY  LIABLE  FOR  THE  CORPORATE  DEBTS. 
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§  3013.  Statutes  Creating  Individual  Liability  Construed 
Strictly.  —  The  courts  of  several  of  the  States  have  adopted 
the  rule  that  statutes  creating  an  individual  liability  on  the 
part  of  stockholders  to  pay  the  debts  of  the  corporation  are 
in  derogation  of  the  common  law,  and  hence  to  be  strictly 
construed;^  or,  as  Thompson,  C.  J.,  expressed  it,  "not  to  be 
extended  by  implication."  "It  is  not  to  be  forgotten,"  added 
this  careful  judge,  "that  this,  as  a  rule,  has  no  place  where 
the  intent  is  manifest  from  the  words  of  the  law."^  In  the 
leading  case  on  the  subject  in  Massachusetts,  Chief  Justice 


1  Gray  v.  Coffin,  9  Cush.  (Mass.) 
192,  199;  Dane  v.  Dane  Man.  Co.,  14 
Gray  (Mass.),  488;  Coffin  v.  Rich,  45 
Me.  507,  511;  «.  c.  71  Am.  Dec.  559; 
Moyer  v.  Pennsylvania  Slate  Co.,  71 
Pa.  St.  293;  Appeal  of  Means,  85  Pa. 
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St.  75,  at  p.  78 ;  Libby  v.  Tobey,  82 
Me.  397;  s.  c.  19  Atl.  Rep.  904;  Chase 
V.  Lord,  77  N.  Y.  1 ;  s.  c.  6  Abb.  N.  0. 
(N.  Y.)  258;  reversing  16  Hun,  369. 

*  Moyer  v.  Pennsylvania  Slate  Co., 
71  Pa.  St.  293. 
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Shaw,  in  reaching  this  conclusion,  reasoned  thus:  "To  create 
any  individual  liability  of  members  for  the  debt  of  a  corpora- 
tion, a  body  politic  created  by  law,  and  regarded  as  a  legal 
being,  distinct  from  that  of  all  the  members  composing  it, 
and  capable  of  contracting  and  being  contracted  with  as  a 
person,  is  a  wide  departure  from  established  rules  of  law, 
founded  in  considerations  of  public  policy,  and  depending 
solely  upon  provisions  of  positive  law.  It  is,  therefore,  to  be 
construed  strictly,  and  not  extended  beyond  the  limits  to  which 
it  is  plainly  carried  by  such  provisions  of  statute."^  Apply- 
ing this  rule  of  construction,  under  a  statute  providing  that 
the  person  or  property  of  a  stockholder  was  not  thereafter  to 
be  taken  upon  an  execution  issued  against  the  corporatio^^n, 
"unless  a  summons  in  the  action  was  left  with  the  stock- 
holder," it  was  held  that  if,  pending  the  determination  of  the 
question  of  the  liability  of  a  stockholder  who  had  been  sum- 
moned, he  should  die,  the  proceeding  could  not  be  revived 
against  his  executor:'  a  holding  which  affords  a  gross  illustra- 
tion of  the  doctrine  of  strict  construction.' 

§  3014.  Doctrine    of   Strict    Construction    Denied.  —  The 

view  of  the  preceding  cases  has  no  foundation,  either  in  sense 
or  in  justice,  to  rest  upon.  If  the  Legislature  does  not  see  fit 
to  clothe  the  adventurers  in  the  enterprise  with  the  franchise 
of  being  a  corporation,  and  they  nevertheless  conjoin  their 
capital  in  the  business  venture,  they  must  answer  individually 
and  as  partners  for  the  debts  thereby  incurred.  The  fran- 
chise of  being  a  corporation,  which  gives  them  this  immunity 
from  paying  their  debts  beyond  the  contribution  which  they 
originally  make  to  the  enterprise,  is  a  mere  favor  or  benefaction 
from  the  State,  which  the  State  can  give  or  withhold  at  pleas- 
ure. This  being  so,  it  is  plain  that  the  State  can  give  to  them 
the  other  incidents  or  franchises  of  a  corporation,  while  with- 
holding this  from  them,  and  without  subjecting  them  to  any 

»  Gray  v.  Coffin,  9  Oush.  (Mass.)  192, 199. 
2  Dane  v.  Dane  Man.  Co.,  14  Gray  '  See  to  the  contrary,  both  as  to 

(Mass.),  488.  See,  also,  Eipley  d.  reasoning  and  conclusion,  j)08«,  § 3320. 
Sampson,  10  Pick.  (Mass.)  371. 
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hardship  or  doing  them  any  wrong.     It  is  therefore  a  total 
confusion  of  sense  and  justice  to  say  that,  because  the  State 
sees  fit  to  clothe  a  body   of  coadventurers  with  all  the  inci- 
dents of  a  corporation  except  this  one,  its  refusal  to  clothe 
them  with  this  one  calls  for  any  deviation  in  their  favor  from 
the  plain  sense  of  the  statutes  in  construing  them.     How  can 
a  statute  demand  a  strict  construction  which  subjects  corpo- 
rate adventurers  to  the  common  lot  of  other  business  adven- 
turers, partners  and  individuals,  upon  whom  the  State  has 
not  seen  fit  to  confer  extraordinary  privileges?     Whether  the 
doctrine  that  courts  are  at  liberty,  in  any  case,  to  construe  a 
statute  strictly,  is  sound,  must  obviously  depend  on  what  is 
understood  by  the  term  "  strict  construction."     If  we  are  to 
understand  by  it  that  where  a  statute  is  in  derogation  of  the 
common  law,  and  its  terms  obscure  or  ambiguous,  courts  will 
not  presume  that  the  Legislature  intended  to  repeal  the  rules 
of  the  common  law  any  further  than  its  language  necessarily 
imports,  then  the  rule  is  harmless;  for  it  means  nothing  fur- 
ther than  that  it  is  the  duty  of  the  courts,  in  every  case,  to 
ascertain  and  carry  out  the  will  of  the  Legislature.     But  if  it 
means  that  courts  are  at  liberty,  in  any  case,  to  refuse  to  give 
full  effect  to  the  intention  of  the  Legislature,  where  that  inten- 
tion is  plain,  or  even  where  it  is  probable,  for  no  other  reason 
than  that  the  statute  invades  the  common  law,  then  it  is 
manifestly  a  rule  which  has  no  place  in  the  American  system 
of  jurisprudence.     Such  a  rule  of  construction  is  obnoxious 
to  the  charge  of  judicial  legislation,  which  obviously   consists 
not  less  in  partially  repealing  existing  statutes  by  unfriendly 
rules  of  construction,  than  in  supplementing  them  by  amend- 
atory rules  supposed  by  the  courts  to  be  needful.     It  is  a  suf- 
ficient objection  to  all  attempts  of  this  kind  to  say  that  they 
involve,   in    every    case,    an    usurpation    of  authority.     The 
powers  of  the  different  departments  of  the  American  State 
governments  are  strictly  defined   and  separated  by  written 
constitutions;  and  no  power  of  this  nature  has  been  com- 
mitted to  the  judiciary.     In  England,  where  the  Parliament 
was  theoretically  supreme,  and  where  it  was,  hence,  beyond 
the  power  of  the  judicial  courts  to  declare  an  act  of  Parlia- 
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raent  void,  this  rule  afforded,  perhaps,  the  only  means  which 
the  courts  possessed  of  checking  rash  and  hasty  invasions  of 
the  judge-made  law.  But  in  this  country,  where  the  powers 
of  our  Legislatures  are  limited  by  written  constitutions,  which 
limitations  are  enforced  by  the  courts,  and  where  the  courts 
have  not  hesitated  to  declare  that  there  are  certain  implied 
restraints  on  legislative  authority  in  every  free  country,*  the 
same  reasons  for  the  rule  would  seem  not  to  exist.  In  fact, 
the  rule  in  this  country  seems  gradually  falling  into  disuse, 
and  it  may  safely  be  affirmed  that,  where  a  statute  is  not 
inhibited  by  the  written  constitution,  nor  a  palpable  invasion 
of  common  right,  the  courts  will  always  so  construe  it  as  to 
give  full  effect  to  the  intention  of  the  Legislature. 

§  3015.    Cases    Supporting^   a    Remedial    Construction.  — 

Decisions  are  not  wanting  which  support  the  theory  of  a 
remedial  construction.^  If  the  purpose  of  the  Legislature  is  to 
keep  in  view  the  conserving  of  the  rights  of  creditors,  and  to 
oblige  business  adventurers  to  pay  their  honest  debts,  it  is 
difficult  to  see  how  a  court  can  come  to  any  other  conclusion, 
even  where  the  theory  is  admitted  that  a  court  is  at  liberty  to 
construe  a  statute  strictly.  Mr.  Justice  Story,  at  circuit,  took 
this  view  of  the  Massachusetts  statute  of  1821,  which  made 
each  stockholder  severally  liable  for  all  the  corporate  debts,  in 
the  following  terms:  "  Every  person  who  shall  become  a  mem- 
ber of  any  manufacturing  corporation  which  may  be  hereafter 
established  in  this  Commonwealth,  shall  be  liable,  in  his  indi- 
vidual capacity,  for  all  debts  contracted  during  the  time  of  his 
continuing  a  member  of  such  corporation."  He  pronounced 
this  statute  "  confessedly  remedial." ' 

1  Oalder  v.  Bull,  3  Dall.  (U.  S.)  ing  of  the  Supreme  Court  of  Rhode 

386*  Wilkinson  «.  Leland,  2  Pet.  267,  Island,  on  a  bank  charter    making 

656  •  Loan  Asso.  v.  Topeka,  20  "Wall,  the  stockholders  individually  liable 

CO.  S.)  655  663.  ^°^  ^U  losses  of  the  capital,  etc.,  dis- 

'  Van  Hook  v.  Whitlock,  2  Edw.  tinctly  imports  a  remedial  construc- 

Oh.  (N.  Y.)  304,  310 ;  Lane  v.  Morris,  tion  in  favor  of  creditors.      Atwood 

8  Ga.  468,  475.  "•  Rhode  Island  Agricultural  Bank,  7 

'  Carver  v.  Braintree  Man.  Co.,  2  R.  I.  376. 


Story  (U.  S.),  432,  437.    The  reason- 
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§  3016.  Rule  of  Faithful  or  Sensible  Construction.  —  All 

interpretation  is  or  should  be  a  faithful  effort  to  find  out  the 
true  meaning  of  the  author  of  the  instrument,  in  its  applica- 
tion to  the  matters  under  consideration.  The  doctrine  of  strict 
construction  is,  as  carried  out  in  many  judicial  decisions,  an 
abnegation  of  this  principle,  —  a  manifest  attempt  on  the  part 
of  the  courts  to  find  out  some  reason  for  refusing  to  administer 
the  law  which  the  Legislature  has  enacted.  The  principle, 
therefore,  involves  a  species  of  judicial  dishonesty,  which  is  a 
reproach  to  any  system  of  case-made  law,  and  an  imputation 
upon  the  judges  who  have  made  and  who  administer  it.  All 
statutes,  including  those  which  are  called  penal,  are  really 
remedial.  They  are  enacted  to  remedy  mischiefs;  and  those 
which  add  the  sanction  of  penalties  merely  indicate  a  stronger 
purpose  on  the  part  of  the  Legislature  to  suppress  the  mischief 
and  advance  the  remedy.  It  will,  therefore,  be  the  effort  of 
judges,  if  they  really  mean  to  be  honest,  and  to  put  aside  the 
functions  of  legislators,  to  construe  all  statutes,  whether  they 
are  regarded  as  penal  or  as  remedial,  according  to  the  meaning 
of  the  Legislature,  as  found  in  the  language  of  the  instrument. 
One  court  has  aptly  expressed  this  rule  by  saying,  in  a  case 
where  it  was  sought  to  charge  stockholders  with  a  statutory 
liability,  that  it  is  the  better  way  to  read  the  provisions  of  the 
statute  as  the  court  thinks  they  were  intended  to  be  read,  and 
then  to  apply  them  to  the  actual  facts.  "  In  pursuing  this 
course,"  said  Graves,  J.,  "  we  must  suppose  that,  the  mind  of 
the  Legislature,  being  specially  drawn  to  the  subject  of  depart- 
ing from  the  regulations  of  the  common  law  in  regard  to  the 
liability  of  corporators,  and  conceiving  a  purpose  to  make  cer- 
tain members  responsible  for  company  liabilities,  the  extent 
of  the  departure  and  the  class  of  liabilities,  if  less  than  all, 
and  the  limitations  and  conditions,  if  any,  would  naturally  be 
indicated  with  some  distinctness,  and  we  should  expect  to  find 
in  the  terms  and  arrangements  of  the  statute,  without  strain- 
ing or  refinement,  the  real  sense  of  the  Legislature.  Whether, 
in  our  judgment,  the  Legislature  went  too  far,  or  did  not  go  far 
enough,  is  not  for  us  to  consider.  The  scope  of  our  duty  is  to 
ascertain  just  how  far  the  law-makers  went,  and  then  to  pause 
2170 


CONSTRUCTION  OF  STATUTES.     [3  Thomp.  Corp.  §  3016. 

precisely  where  they  did.  In  studying  the  provisions  here, 
with  this  object,  we  are  forced  to  think  that  the  expressions 
used  to  denote  the  conditions  of  the  stockholder's  liability  are 
to  be  taken  in  their  natural  and  ordinary  sense."  ^  "  We  must," 
said  Kent,  J.,  in  a  case  arising  under  a  similar  statute,  "  take 
the  law  as  we  find  it,  and  construe  it  according  to  its  plain 
import.  We  cannot  go  beyond  this,  and  base  our  decision 
upon  arguments  drawn  from  expediency,  or  from  what  we 
might  deem  inconveniences,  or  even  hardships."  ^  "  It  is  only 
when  the  words  of  a  statute  are  obscure  or  doubtful,"  said  the 
same  court  in  another  case,  "  that  we  have  any  discretionary 
power  in  giving  them  a  construction,  or  can  take  into  consid- 
eration the  consequences  of  any  particular  interpretation." ' 
In  a  similar  case  in  Georgia,  Lumpkin,  J.,  said:  "  It  is  not 
for  this  court  to  add  to  or  take  from  the  words  of  the    act. 

We  are  content  to   incur  the  reproach  implied    in 

the  old  saw,  that  he  who  sticks  to  the  letter  of  the  statute 
looks  only  skin-deep  into  its  meaning.  If  the  color  clearly 
indicates  the  species  to  which  it  belongs,  we  care  not  to  extend 
our  researches  any  further.  We  reiterate  our  abhorrence  of 
judicial  legislation.  The  first,  last,  and  only  inquiry  of  courts 
should  be.  What  saith  the  law?  —  and,  when  the  response  is 
received,  fearlessly  to  administer  it,  leaving  it  to  the  Legis- 
lature to  cure  such  defects  as  time  may  have  produced  or 
experience  detected."*  Further  on,  the  same  learned  judge 
discussed  the  purposes  of  the  Legislature  in  making  each 
stockholder  of  a  bank  liable  to  redeem  his  pro  rata  of  its  out- 
standing circulation,  and  pronounced  it  "  a  most  commendable 
policy";  and  said,  "it  is  not  for  us  to  hinder  and  thwart  its 
salutary  operation."* 

1  Bohn  V.  Brown,  33  Mich.  257.  g.  c.  71  Am.  Dec.  559,  per  Davis,  J. 
Thie  Supreme  Court  of  California,  "  If  tlie  meaning  of  statutes  is  doubt- 
called  upon  to  expound  such  a  statute,  ful,  the  consequences  are  to  be  con- 
proceeded  to  give  it  what  was  deemed  eidered  in  the  construction  of  them ; 
"b,  just  and  reasonable  construction."  but  if  the  meaning  be  plain,  no  con- 
Mokelumne  Hill  &c.  Co.  v.  Wood-  sequences  are  to  be  regarded,  for  that 
bury  14  Cal.  265;  Davidson  v,  would  be  assuming  legislative  author- 
Rankin,  34  Cal.  503,  505.  ity."    4  Bac.  Abr.  652. 

2  Ingalls  V.  Cole,  47  Me.  530,  540.  *  Lane  v.  Morris,  8  Ga.  468,  475. 
»  Coffin  V.  Eich,  45  Me.  507,  511;  '  Ibid.,  478. 
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§  3017.  Sucli    Statutes,    if    Penal,    Strictly    Construed. — ■ 

There  is,  in  the  opinion  of  courts,  more  reason  for  the  exist- 
ence of  a  rule  of  strict  construction  under  statutes  which  seek 
to  charge  stockholders  with  liability  for  the  debts  of  the  cor- 
poration because  of  the  omission  to  perform  some  specific  act 
(as  in  the  cases  below  quoted),  for  in  such  cases  the  statutes 
are  penal  in  their  nature.*  But  even  here  it  is  believed  that 
the  rule,  properly  understood  and  applied,  so  as  not  to  tran- 
scend the  scope  of  judicial  power,  goes  no  further  than  to  hold 
that,  where  the  statute  is  penal,  courts  will  hesitate  more  about 
enlarging  the  meaning  of  doubtful  terms  than  where  it  is 
remedial.  Thus,  under  a  statute  making  directors  liable  in 
their  individual  capacity  for  debts  of  the  corporation  con- 
tracted during  their  administration,  above  the  amount  of  the 
capital  stock  paid  in,  where  a  stockholder  had  been  compelled 
to  pay  debts  of  the  corporation,  the  directors  were  not  liable 
over  to  him,  nor  were  they  liable  to  any  person  unless  the  in- 
debtedness existing  at  one  time  exceeded  the  amount  of  stock 
paid  in.*  But  there  is  ordinarily  but  little  room  for  the  appli- 
cation of  this  supposed  principle;  since,  as  a  general  rule,  stat- 
utes creating  an  individual  liability  on  the  part  of  the  members 
of  a  corporation  to  pay  its  debts  are  not  penal.'  They  fall 
within  the  elementary  conceptions  of  a  remedial  statute.  The 
mischief  to  be  remedied  is  the  wrong  of  business  adventurers 
being  allowed  to  contract  debts  without  paying  them;  and  it 
is  the  obvious  duty  of  courts  of  justice  (unless  they  are  mis- 
named) so  to  construe  such  a  statute  as  to  suppress  the  mis- 
chief and  advance  the  remedy. 

§  3018.  What  Statutes  of  Individual  Liability  Penal  and 
what  not.  —  It  has  been  held  that  a  statute  making  stock- 
holders individually  liable  for  certain  contracts  which  it  ex- 
pressly forbids  the  corporation  to  make,  is  not  to  be  regarded 
as  making  them  liable  as  on  contract,  but  creates  a  liability 

'  Garrisen  o.  Howe,  17  N.  Y,  458,  '  Kritzer  v.  Woodson,  19  Mo.  327. 

466;  Cable  v.  McOune.  26  Mo.  371;  •  Post,  §§  3040,  3050. 

s.  c.  72  Am.  Bee.  214. 
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in  the  nature  of  a  penalty.''  So,  a  statute  making  the  stock- 
holders liable  to  pay  the  debts  of  the  corporation  contracted 
while  it  is  in  default  in  publishing  a  notice  of  the  state  of  its 
affairs  therein  provided  for,  has  been  held  to  be  penal  in  its 
character.''  As  the  Legislatures  have  for  the  most  part  thrown 
down  the  bars  to  the  creation  of  corporations,  in  some  States 
allowing  corporations  to  be  formed  for  the  prosecution  of  any 
lawful  business,'  the  judges  in  later  cases  have  more  sensi- 
bly felt  the  necessity  of  upholding  statutes  enacted  to  protect 
the  creditors  of  such  bodies  from  the  dishonesty  of  their 
managers.  They  are,  at  least,  substantially  agreed  in  one 
thing:  that  an  ordinary  double  or  individual  liability  imposed 
upon  a  stockholder  for  the  debts  of  the  corporation  is  not  in 
the  nature  of  a  penalty,  but  springs  out  of  contract.* 

§  3019.  Statute    Supplanting    One  More    Onerous.  —  The 

rule  that  such  statutes  will,  in  general,  be  strictly  construed 
in  favor  of  stockholders  implies  that  if  the  statute  was  designed 
to  relieve  stockholders  of  an  onerous  burden  imposed  by  a 
previous  statute,  it  will  be  entitled  to  be  construed  remedially 
in  their  favor.  Such  was  the  construction  placed  upon  a 
statute  of  Illinois,  relieving  members  of  plank-road  companies 
from  liability  beyond  the  amount  of  stock  subscribed.'  Such, 
also,  was  the  rule  applicable  to  a  statute  of  Massachusetts, 
requiring  stockholders  to  be  summoned,  in  suits  against  the 

'  Lawler  v.  Burt,  7  Ohio  St.  340.  ing  that  the  liability  is  contractual, 

To  similar  effect,  Sturges  v.  Burton,  8  Wright  v.  McCormack,  17  Ohio  St.  86 ; 

Ohio  St.  215;  s.  c.  72  Am.  Dec.  582;  Brown  v.  Hitchcock,  36  Ohio  St.  667; 

Bird  V.  Hayden,  1  Eob.  (N.  Y.)  383;  Hawkins  v.  Furnace  Co.,  40  Ohio  St. 

s.  c.  2  Abb.  Pr.  (n.  s.  )  61 ;  post,  §  4175,  507 ;  Hawthorne  v.  Calef,  2  Wall.  (U. 

gt  ggq_  S.)   10.    But  see  Eice  v.  Merrimack 

2  Cable  V.  McOune,  26  Mo.  371;  «.  Hosiery  Co.,  56  N.  H.  114,  where  the 

c.  72  Am.  Dec.  214.    See,  also,  Sayles  court,  in  refusing  to  enforce  the  lia- 

V.  Brown,  40  Fed.  Rep.  8 ;  post,  §  4221,  bility  of  stockholders,  in  an  Ohio  cor- 

gt  sea.  poration,  for  all  debts  due  to  laborers, 

s  j^nte,  §  164.  declared  it  to  be  a  "  mere  creature  of 

*  Hodgson  V.  Oheever,  8  Mo.  App.  statute,  having  none  of  the  elements 

318 ;  Manville  v.  Edgar,  Id.  324 ;  Bag-  of  contract,  whether  express  or  im- 

ley  V.  Tyler,  43  Mo.  App.  195;  Norris  plied." 

V.  Wrenchall,  34  Md.  492 ;   Aultman's  '  Gay  v.  Keys,  30  111.  413. 
Appeal,  98  Pa.  St.  505.    See,  as  show- 
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corporation,  when  it  was  sought  to  charge  them  personally, 
and  permitting  them  to  appear  and  defend ;  whereas  the  pre- 
vious law  allowed  the  creditor,  upon  a  mere  judgment  against 
the  corporation,  to  levy  on  the  body  and  goods  of  any  stock- 
holder, although  he  had  not  previously  had  an  opportunity 
to  contest  the  question  of  his  liability.^ 

§  3020.  Statutory  Kemedy  to  be  Followed.  —  The  rule  of 

strict  construction,  already  alluded  to,^  exacts  that  the  remedies 
prescribed  by  statutes  creating  an  individual  liability  on  the 
part  of  officers  and  members  of  corporations  for  the  corporate 
debts  must  be  strictly  followed;  and  such  is  the  general  doc- 
trine.' But  this  rule  of  practice  does  not  necessarily  imply  a 
rule  of  strict  construction.  It  m-ay  be  made  to  rest  on  the 
ground  that  neither  at  law  nor  in  equity,  except  as  heretofore 
pointed  out,*  are  the  members  of  a  corporation  liable  to  pay 
the  debts  of  the  company;  that  these  statutes  are  hence  to  be 
regarded  as  creating  a  new  right,  and  prescribing  a  remedy  to 
enforce  the  same,  in  which  case  the  familiar  rule  is  that  the 
particular  remedy  must  be  pursued.^  But  if  they  are  to  be 
regarded  as  merely  preserving  an  old  right,  by  withholding  from 
the  incorporated  associates  the  immunity  from  personal  liabil- 
ity which  is  generally  granted,  and  by  continuing,  to  the 

'  Holyoke  Bank  v.  Goodman  Paper  15  Gray  (Mass.),  221 ;  Kelton  v.  Phil- 
Oo.,  9  Oush.  (Mass.)  576,  582.  lips,  3  Met.  (Mass.)  61;  Leland  v. 
'  Ante,  5  3013.  Marsh,  16  Mass.  389;  Child  v.  Coffin, 
'  Chamberlin  v.  Huguenot  Co.,  118  17  Mass.  74 ;  Andrews  v.  Callender, 
Mass.  532,536;  Priest  v.  Essex  Hat  13 Pick.  (Mass.)  484;  Moiesi/.Sprague, 
&c.  Co.,  115  Mass.  680;  Eipley  v.  9  E.  I.  541 ;  Savings  Asso.  ti.  O'Brien, 
Sampson,  10  Pick.  (Mass.)  371;  51  Hun  (N.  Y.),45.  Compare  Pollard 
Knowlton  v.  Ackley,  8  Cush.  (Mass.)  „.  Bailey,  20  "Wall.  (U.  S.)  520;  Terry 
93,  97 ;  Grose  v.  Hilt,  36  Me.  22 ;  Bas-  v.  Little,  101  U.  S.  216 ;  Stone  v.  Wig- 
sett  V.  St.Alban'sHotel  Co.,  47  Vt.  313 ;  gin,  5  Met.  (Mass.)  316. 
Windham  Prov.  Inst.  v.  Sprague,  43  «  See  ante,  i  2925. 
Vt.  502;  Dauchy  v.  Brown,  24  Vt.  "  Brinhamii.  WellersburgCoalOo., 
197;  Diven  v.  Lee,  36  N.  Y.  302;  s.  c.  47  Pa.  St.  43,  49;  Bauchy  v.  Brown, 
34  How.Pr.  197;  Youghiogheny  Shaft  24  Vt.  197;  Erickson  v.  Nesmith,  15 
Co.i).  Evans,  72  Pa.  St.  331,  334;  Gray,  222;  Pollard  ».  BaUey,  20  WaU. 
Lowry  v.  Inman,  46  N.  Y.  119;  Peck  (IT.  S.)520;  Allen  v.  Walsh,  25  Minn. 
V.  Coalfield  Coal  Co.,  3  111.  App.  543;  Johnson  v.  Fischer,  30  Minn. 
619 ;  Fourth  Nat.  Bank  v.  Franklyn,  173 ;  Fourth  Nat.  Bank  v.  Francklyn, 
120  U.  S.  747 ;  Erickson  v.  Nesmith,  120  U.  S.  747,  756. 
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extent  prescribed ,  their  personal  liability  to  pay  their  joint 
debts  the  same  as  partners  are  liable,  then  it  remains  that  the 
remedy  prescribed,  being  statutory  and  special,  must  be  fol- 
lowed.* And  this  is  consistent  with  the  conclusion  that  if  the 
constitutional  ordinance  or  statute  creating  the  personal  liabil- 
ity points  out  no  remedy,  then  the  proper  remedy  must  be 
sought  for  in  the  principles  of  the  common  law  or  of  equity.^ 

§  3021.  Ifot  Construed  as  Retroactive. — It  is  familiar  law 
that  a  statute  will  not  be  construed  as  having  a  retroactive 
effect,  unless  the  intention  of  the  Legislature  that  it  shall  be 
so  construed  appears  unmistakably  in  its  terms.'  This  rule, 
of  course,  holds  in  the  interpretation  of  a  statute  imposing  a 
liability  upon  stockholders,  which  did  not  previously  exist, 
to  pay  debts  of  the  corporation,*  or  diminishing  such  lia- 
bility.* If  such  were  the  meaning  of  the  statute,  it  would, 
according  to  some  holdings,  be  unconstitutional,  as  impairing 
the  obligation  of  contracts.*  But  it  has  been  held  that  such 
a  statute  may  well  be  held  to  operate  upon  existing  corporations, 
though  not  as  to  past  transactions.' 

>  Hoard  v.  Wilcox,  47  Pa.  St.  51,  '  Gray  v.  Coffin,  9  Gush.  (Mass.) 

B7.  192,  200,  construing  a  statute  exoner- 

'  Householders  v.  Kansas,  83  Mo.  ating  executors,  etc.,  from  liability, 

488 ;  Oummings  v.  Winn,  89  Mo.  51 ;  and  making  the  estates  in  their  hands 

Windham  Prov.  Inst.  v.  Sprague,  43  liable.    A  doubtful  interpretation  of 

Vt.  502.  a  statute  imposing  personal  liability 

'  Seamans  v.  Carter,  15  Wis.  548 ;  on  stockholders  in  behalf  of  laborers 
8.  c.  82  Am.  Dec.  596 ;  Palmer  «.  Conly,  and  other  such  persona,  restrained 
4  Denio  (N.  Y.),374;  Hitchcock  v.  the  words,  "the  stockholders  in  all 
Way,  6  Ad.  &  E.  943 ;  Paddon  v.  companies  incorporated  in  pursuance 
Bartlett,  3  Ad.  &  E.  884 ;  College  of  of  the  act  to  which  this  is  a  supple- 
Physicians  V.  Harrison,  9  Bam.  &  C.  ment,"  so  as  to  make  them  mean  in 
524-  Whedon  v.  Gorham,  38  Conn,  all  companies  hereafter  incorporated. 
408, 412 ;  Simonds  «.  Estate  of  Powers,  Megargee  v.  Wakefield  Man.  Co., 
28  Vt.  354;  Perrin  i;.  Sargeant,  33  Vt.  48  Pa.  St.  442.  On  the  contrary,  a 
84_  general  statute  of  Illinois  providing 

*  Coffin  V.  Bich,  45  Me.  507;  «.  c.  that  "the  trustees  and  corporators  of 

71  Am.  Dec.  559 ;  Carroll  v.  Hinkley,  any  company   organized  under  this 

46  Me.  81  •  Hathorn  v.  Towle,  46  Me.  act  shall  be  severally  liable  for  all 

3Q2_  debts  or  responsibilities  of  such  com- 

'  Grose  v.  Hilt,  36  Me.  22,  pany  to  the  amount  by  him  or  them 

'  See  post,   §  3032 ;  and    compare  subscribed,  until  the  whole  amount  of 

I  3Q^Q  the  capital  stock  of  such  company 
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§  3022.  Liiability  Governed  by  Statute  in  Force  when  Debt 
Created.  —  It  follows  that  the  statutory  liability  of  a  stock- 
holder for  the  debts  of  the  corporation  is  to  be  determined 
according  to  the  law  in  force  when  the  debt  was  contracted, 
and  not  by  a  subsequent  statute,  although  the  latter  statute  was 
enacted  before  the  particular  stockholder  became  such,  and 
although  it  lessens  the  liability  of  stockholders  to  creditors. 
The  reason  rests  upon  the  doctrine  often  asserted,  that  when  a 
statute  imposes  upon  stockholders  an  individual  liability  for 
corporate  debts,  whether  to  a  limited  or  unlimited  extent,  this 
liability  enters  into  the  contract  of  subscription  by  each  stock- 
holder, and  forms  a  part  of  the  security  of  the  creditors  of  the 
corporation  when  the  debts  are  contracted,  as  fully  as  if  it  had 
been  incorporated  in  the  contract,  and  had  been  signed  by  the 
several  subscribers  for  such  stock  or  by  its  transferees.^  ■ 

§  3023.  Statutory  Descriptions  of  the  Persons  Charg-eable 
as  Stockholders.  —  It  is  scarcely  necessary  to  say  that  under 
any  theory  of  statutory  construction, —  strict  or  liberal,  penal 
or  remedial,  —  no  one  can  be  charged  with  a  statutory  liability 
as  a  stockholder  who  does  not  come  within  the  description 
given  in  the  statute  of  the  persons  chargeable.''  When,  there- 
fore, an  executor  had  invested  the  funds  of  an  estate  in  the 
stock  of  a  bank,  without  any  authority  derived  from  the  will 
or  from  the  law, — it  was  held  that  this  did  not  make  the  estate 
of  the  decedent  a  stockholder  within  the  meaning  of  such  a 
statute.'  Where  the  statute  had  imposed  a  superadded  indi- 
vidual liability  upon  stockholders,  but  an  amended  act  was 
passed  providing  that  "  any  subscriber,"  "  shall  not  be  respon- 
sible beyond  the  actual  amount  of  stock  so  by  him  sub- 
scribed, and  so  much  of  said  law  as  conflicts  herewith,  be  and 
the  same  is  hereby  repealed,"  —  it  was  held  that  the  word 
"  subscriber"  in  the  amendatory  act  should  be  interpreted  to 

shall  have  been  paid  in,  and  a  certifi-  Donnell,  92  Ala.  387 ;.  s.  c.  9  South, 

cate  thereof  recorded,"  is  construed  Eep.   149;    Gibbs  v.  Davis,  27  Fla. 

as  applying  to  companies  organized,  531,  556;  s.  c.  8  South.  Eep.  633. 
before  its  passage,  under  special  char-  '  Diven  t;.  Lee,  36  N.  Y.  302 ;  s.  c. 

tera.    Arenz  v.  "Weir,  89  HI.  25.  34  How.  Pr.  (N.  Y.)  197. 
^  National  Commercial  Bank  v.  Mc-  •  Ibid. 
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include  all  stockholders,  not  only  those  who  were  original 
subscribers  to  the  stock,  but  those  who  became  owners  of  it 
by  transfer.  The  amendatory  act,  having  been  intended  to 
relieve  against  an  acknowledged  hardship  caused  by  the  harsh 
provisions  of  the  original  act,  demanded,  in  the  view  of  the 
court,  a  liberal  interpretation.'  The  phrase  "all  the  mem- 
bers," in  a  statute  of  individual  liability,  has  been  held  to 
embrace  all  persons  who  are  members  at  the  time  when  the  lia- 
bility is  to  be  enforced.  In  the  reasoning  of  the  court,  those 
who  become  stockholders  subsequent  to  the  date  of  the  con- 
tract sought  to  be  enforced  against  them  are  as  fully  members 
of  the  company  as  are  the  earlier  associates.  The  term  "  mem- 
bers" is  held  to  include  all  the  actual  stockholders;  for  stock- 
holders joining  the  company  take  with  their  membership  not 
only  all  the  benefits,  but  all  the  responsibilities  which  attach 
to  that  relation.* 

§  3024.  Words  Importing  a  Superadded  Individual  Lia- 
bility to  the  Amount  of  Stock  Held.  —  The  provision  of  the 
Alabama  Constitution  of  1868,  making  a  stockholder  "  liable 
to  the  amount  of  stock  held  or  owned  by  him,"  and  that  of 
the  Alabama  Code  of  1867,  section  1760,  making  stockholders 
liable  "  to  the  extent  of  their  stock,"  were  held  to  create  a  per- 
sonal or  individual  liability  against  corporate  stockholders, 
not  only  to  the  extent  of  their  unpaid  stock,  but  for  an 
additional  sum  equal  to  the  amount  of  such  stock.' 

§  3025.  Whether  Kelease  of  Corporation  under  Insolvent 
liaw  Keleases  Shareholders.  —  It  was  held  by  the  Supreme 
Court  of  Minnesota,  reasoning  on  general  principles,  that  a 
judgment  discharging  a  corporation  from  its  debts,  under  the 
insolvency  law  of  that  State,^  releases  and  discharges  the 
stockholders  from  the  individual  liability  imposed  upon  them 
by  a  provision  of  the  constitution.     About  two  weeks  after  this 

1  Gay  ti.  Keys,  30  111.  413,  420.  'McDonnell    v.    Alabama    Gold 

'  Curtis  1).  Carlow,  12  Met.  (Mass.)     Life   Ins.  Co.,   85  Ala.  401;  ».  c.  5 

3.  See,  also,  Longleyv.  Little,  26  Me.     South.  Rep.  120. 

162;  post,  §  3060.  *  Minn.  Laws  of  1881,  ch.  148. 
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decision  was  rendered,  the  Legislature  of  Minnesota  enacted 
a  statute,  providing  "that  the  release  of  any  debtor  under 
this  act  shall  not  operate  to  discharge  any  other  party  liable  as 
surety,  grantor,  or  otherwise,  for  the  same  debt."  ^  It  was 
assumed  in  one  case,^  and  held  in  another,*  that  the  statute 
prevented  the  individual  liability  of  stockholders  from  being 
released  by  the  discharge  of  the  corporation  under  the  insol- 
vent law.  The  court  rested  its  conclusion  upon  the  use  of  the 
words  "  or  otherwise,"  and,  having  regard  to  the  circumstances 
under  which  the  statute  had  been  enacted,  refused  to  restrain 
those  words  to  the  meaning  of  the  preceding  words  in  the  sen- 
tence, under  the  so-called  rule  of  ejusdem  generis. 

§  3026.  Individual  Lilablity  Survives  in  Personal  Rep- 
resentative.—  Statutes  which  merely  impose  upon  stock- 
holders an  individual  liability  for  the  debts  of  the  corpora- 
tion, not  being  penal  in  their  nature,*  the  liability  thus 
created  does  not  die  with  the  stockholder,  but  survives,  and 
may  be  enforced  against  his  estate  in  the  hands  of  his  per- 
sonal representative.* 

§  3027.  Decisions  under  Particular  Statutes.  —  Some  of 
these  will  be  noted  in  the  margin.' 

1  Minn.  Laws  of  1889,  ch.  30.  •  That  Florida  Laws  1868,  ch.  1639, 
'  Tripp  V.  Northwestern  Nat.  Bank,  §  27,  were  superseded  by  Florida  Acts, 
41  Minn.  400;  s.  c.  43  N.  W.  Eep.  60.  1879,  ch.  3165,  §  9,  see.Gibbs  v.  Davis, 
■■  Willis  ■!).  Mabon,  48  Minn.  140;  27  Fla.  531;  s.  c.  8  South.  Eep.  633. 
s.  c.  31  Am.  St.  Rep.  626 ;  50  N.  W.  That  in  respect  of  liability  of  stock- 
Eep.  1110.  holders,  it  is  immaterial  whether  a 
*  Post,  (;  3317,  et  seg.  savings    bank  was    organized  under 
'  Cochran  v.  Wiechers,  119  N.  Y.  Nevada  Gen.   Stats.,  §§   948-974,  or 
399;  s.  c.  7  L.  E.  A.  553;   29  N.  Y.  under  the  General  Corporation  Act 
St.   Eep.   388;   23  N.   E.  Eep.   803;  {Ibid.,  §§802,829),  see  Eoss  t).  Bank 
Bailey  v.  HoUister,   26   N.  Y.  112;  of  Gold  Hill,  20  Nev.  191;   s.  c.  18 
Allen  V.  Fairbank,  40  Fed.  Eep.  188;  Pac.  Eep.  243.    That  a  member  of  a 
Chase  v.  Lord,  77  N.  Y.  1 ;  Flash  v.  joint-stock  company  is  not  person- 
Conn,  109  U.  S.  371;   Eichmond  v.  ally  liable  for  omitting  the  word  "  lim- 
Irons,  121  U.  S.  27.    To  the  contror2/,  ited"   from   an  indorsement  of    His 
see  Dane  v.  Dane  Man.  Co.,  14  Gray  name  by  one  of  the  members,  unless 
(Mass.),  488;    and  compare  Gray  v.  he  participated  or  acquiesced  therein, 
Coffin,  9  Gush.  (Mass.)  192,  200;  post,  see  Sellersville  Nat.  Bank  v.  Banks, 

4  3319.  9  Pa.  Co.  Ct.  92. 
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CHAPTEK  XLVIII. 

CONSTITUTIONAL  QUESTIONS  ARISING  UNDER  SUCH  STATUTES. 

Section  Section 

3031.  General   doctrine :     legislative     3037.  Statutes  giving  a  new  or  addi- 

alteration  of  the  charter  void.  tional  remedy  to  creditors. 

3032.  Statutes   imposing    individual     3038.  Waiver  by  stockholder  of  con- 

liability  unconstitutional    as  stitutional  immunity. 

to  existing  charters.  8039.  Invalidity  of  statutes  substitut- 

3033.  Statutes  imposing  liability  for  ing  liability  of  corporation  for 

future  debts.  liability  of  members. 

3034.  Exception  where  the  right  of     3040.  Statutes    repealing    individual 

repeal  is  reserved.  liability  laws,  if  retroactive, 

3035.  Statutes  affecting  the  remedy  void. 

merely,  not  invalid.  3041.  Otherwise  in  case  of  stockhold- 

3036.  What     statutes    taking    away  ers  subsequently  joining. 

remedies  against  stockholders     3042.  Summary  remedies  not  uncon- 
have  been  held  valid.  stitutional. 

§  3031.  General  Doctrine:  Ijegrislative  Alteration  of  the 
Charter  Void.  —  The  charter  of  a  corporation,  when  accepted, 
is  a  contract  between  the  corporation  and  the  State;  and,  unless 
the  right  of  legislative  supervision  is  reserved  therein,  any 
subsequent  act  of  the  Legislature,  which  impairs  any  of  the 
substantial  privileges  conferred  by  it,  impairs  the  obligation 
of  a  contract,  and  is  hence  in  conflict  with  the  Constitution 
of  the  United  States,  and  void.* 

§  3032.  Statutes  Imposing  Individual  Oability  Unconsti- 
tutional as  to  Existing  Charters.  —  Statutes  and  State  con- 
stitutional ordinances  imposing,  without  their  consent,  an 
individual  liability  upon  stockholders  for  the  debts  of  the 

>  Const.  U.  S.,  art.  1,  ^  10;  Dart-  Bertram,  3  Pick.  (Mass.)  342;  Nichols 

mouth  College  ».  Woodward,  4  Wheat,  v.  Somerset  &c.  R.  Co.,  43  Me.  356; 

(U.  S.)  518 ;  Wales  v.  Stetson,  2  Mass.  post,  ch.  117,  art.  1. 
143, 146 ;  s.  c.  3  Am.  Dec.  39 ;  Nichols  v. 
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corporation  are  unconstitutional,  in  so  far  as  they  operate 
upon  existing  charters  under  which  there  is  no  such  liability,* 
unless  in  the  original  charter,  or  in  some  statute  or  constitu- 
tional provision  existing  and  operative  at  the  time  of  its  pas- 
sage, a  power  on  the  part  of  the  Legislature  to  alter  the  charter 
is  reserved;*  and  this  rule  applies,  under  the  same  conditions, 
to  corporations  which  have  been  organized  under  general  laws.' 

§  3033.  Statutes  Imposing  liiability  for  Future  Debts.  — 

It  has  been  held  in  Maine  and  Massachusetts  that  a  statute 
which  makes  the  stockholders  of  an  existing  corporation  lia- 
ble for  the  future  debts  of  the  corporation,  or  which  discharges 
them  from  such  liability,*  does  not  infringe  the  chartered 
franchises  of  the  corporation,  but  merely  regulates  the  future 
relations  of  debtor  and  creditor,  and  is  hence  a  valid  exercise 
of  legislative  power.*  But  the  Massachusetts  court  holds  that 
such  a  statute  would  be  unconstitutional,  in  so  far  as  it  should 
attempt  to  create  an  individual  liability  for  debts  of  the  cor- 
poration already  contracted.*  The  view  that  a  distinction,  in 
respect  of  this  question,  can  be  taken  between  future  and  past 
debts  of  the  corporation,  is  believed  to  be  untenable. 

§  3034.  Exception  where  the  Right  of  Kepeal  is  Reserved. 

Where  the  Legislature  passes  a  general  statute  authorizing  the 
organization  of  corporations,  and  provides  for  an  exemption 
from  individual  liability  on  the  part  of  their  members,  and, 
in  the  statute,  reserves  the  right  to  alter  or  repeal  it,  this  is  a 

^  Steacy  v.  Little  Eock  &c.  R.  Co.,  '  Ireland  v.  Palestine  &c.  Tump. 

5  Dill.   (U.  S.)  348  (State  constitu-  Co.,  supra. 

tional  ordinance);   Ireland  v.  Pales-  *  Carroll  v.  Hinckley,  46  Me.  81; 

tine  &c.  Tump.  Co.,  19  Ohio  St.  369;  Hathom  v.  Towle,  46  Me.  302. 

qualifying     Palestine     &c.     Co.     v.  *  Gray  v.  CoflBn,  9  Cush.  (Mass.) 

Wooden,  13  Ohio  St.  395;  Common-  192;  Coffin  v.  Rich,  45  Me.  507;  s.  c. 

•wealth  V.  Cochituate  Bank,  3  Allen  71  Am.  Dec.  559 ;  Stanley  v.  Stanley, 

(Mass.),   42;    Fairchild    v.     Masonic  26  Me.  191.    Compare  Longley  ti.  Lit- 

Hall   Asso.,  71   Mo.  526,  534.    Com-  tie,  26  Me.  162;  Wheeler  v.  Frontier 

pare  State  v.  County  Court,  51  Mo.  Bank,  23  Me.  308;  Commonwealths. 

522.  Cochituate  Bank,  3  Allen  (Mass.),  42. 

"  Ante,  §  89,  et  seq.;  Be  Oliver  Lee  °  Commonwealth     v.     Cochituate 

4  Co.'s  Bank,  21  N.  Y.  9.  Bank,  3  Allen  (Mass.),  42. 
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reservation  of  the  power  to  alter  or  repeal  all  or  any  one  of 
the  terms,  conditions,  and  rules  of  liability  prescribed  in  the 
act;  and'  it  is  competent  for  the  Legislature  thereafter  to  pass 
an  act  imposing  individual  liability  upon  the  members  of 
such  corporations,  although  they  were  such  at  the  time  of 
the  latter  act.^  The  State  of  New  York,  in  the  year  1838, 
established  a  general  banking  law,  authorizing  the  forma-' 
tion  of  banking  corporations,  one  section  of  which  provided 
that  "  no  shareholder  of  any  such  association  shall  be  liable 
in  his  individual  capacity  for  any  contract,  debt,  or  engage- 
ment of  such  association,  unless  the  articles  of  association  by 
him  signed  shall  have  declared  that  the  shareholders  shall  be 
liable."  Under  this  statute  a  banking  association  was  formed, 
one  of  whose  articles  of  association  declared  that  "  the  share- 
holders of  this  association  shall  not  be  liable  in  their  individ- 
ual capacity  for  any  contract,  debt,  or  engagement  of  the 
association."  It  is  perceived  that  this  declaration  was  wholly 
nugatory,  because  it  declared  what  the  statute  under  which  the 
corporation  was  organized  had  already  declared..  Afterwards, 
an  amendment  to  the  constitution  of  the  State  and  an  act  of 
the  Legislature  declared  tliat  shareholders  of  all  banks  which 
should  continue  to  issue  circulating  notes  after  January  1, 
1850,  should  be  individually  responsible  for  the  redemption 
of  the  same.  It  was  held  that  neither  the  constitutional  pro- 
vision nor  the  statute  was  unconstitutional  as  impairing  the 
obligation  of  a  contract.  The  reservation  in  the  articles  of 
association  did  not  constitute  a  contract  within  the  protection 
of  the  Constitution  of  the  United  States,  but  was  a  mere 
attempt  to  re-enact  a  provision  of  the  law,  and  this  without 
any  authority  in  the  general  charter  so  to  do.  It  was  not 
competent  for  the  association  to  oust  the  State  of  its  reserved 
power  to  alter  or  repeal  the  act  under  which  it  was  created, 
by  establishing  such  articles.^  The  provision  which  we  have 
found  in  so  many  constitutions,^  that  "  dues  from  corporations 

'  Sherman    v.    Smith,     1     Black  '  Sherman  v.  Smith,   supra.    See, 

(U.  S.),  587;  affirming  s.c.  Re  Oliver  also,    Re    Empire    City    Bank,    18 

Lee  &  Co.'s  Bank,  21 N.  Y.  9 ;  followed  N.  Y.  199. 

in  Re  Reciprocity  Bank,  22  N.  Y.  9.  •  Ante,  §  2998. 
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....  shall  be  secured  by  such  individual  liability  of  the  cor- 
porators, or  other  means,  as  may  be  prescribed  by  law,"  '■  has 
been  held  to  authorize  the  passage  of  a  law  imposing  an  indi- 
vidual liability  on  stockholders  of  corporations  which  had 
been  previously  chartered,  and  in  whose  charter  no  right  of 
amendment  thereof  was  reserved:  the  view  being  tliat  the 
language  was  designed  to  express  a  reservation  of  power  in 
the  general,  assembly  to  provide  from  time  to  time  by  legis- 
lation, as  experience  should  suggest  or  wisdom  dictate,  for 
securing  dues  from  corporations  by  individual  liability  of  the 
corporators,  or  by  other  means.* 

§  3035.  Statutes  Aflfecting'  the  Remedy  Merely,  not  In- 
valid.—  Whether  a  given  statute,  changing  the  relation  of 
debtor  and  creditor,  reaches  the  contract, or  affects  the  remedy 
merely,  has  been  undoubtedly  the  most  perplexing  question 
of  constitutional  interpretation  which  has  arisen  in  this  coun- 
try. The  Supreme  Court  of  the  United  States,  after  a  line  of 
decisions  in  which  the  pendulum  has  oscillated  very  consid- 
erably,'  seem  to  have  rested  substantially  upon  the  doctrine 
that  the  remedy  subsisting  when  a  contract  is  made  is  a 
part  of  the  obligation  of  that  contract  in  the  sense  of  the  Con- 
stitution of  the  United  States;  so  that  any  subsequent  statute 
of  the  State  which  so  affects  that  remedy  as  substantially  to 
impair  or  lessen  the  value  of  the  contract  itself,  is  within 
the  constitutional  prohibition.*  That  court  has  also  held  that 
where  the  governing  statute  of  a  corporation  creates  a  personal 
liability,  on  the  part  of  its  stockholders,  to  answer  for  its  debts, 
and  provides  a  special  remedy  for  the  enforcement  of  that  lia- 
bility, it  can  be  enforced  by  no  other  remedy  in  a  court  of  the 


'111.  Const.,  art.  10,  §2.  Wheat.(ir.S.)l,84;  Sturgesw.Orown- 
^Weidengeri'.  Spruance,101I11.278.  inshield,  4  Wheat.  (TJ.  S.)  122,  200, 
*  This  fluctuation  of  judicial  opin-  201 ;    Mason    v.   Haile,     12    Wheat. 

ion  may  be  traced  by  a  comparison  of  (U.  S.)  370,  378 ;  Beers  v.  Haughton, 

the  following  cases:  Walker  t).  White-  9  Pet.  (TJ.  S.)  329,  359. 

head,  16  Wall.  (U.S.)  314,  317;  Van  *  Edwards  v.  Kearzey,   96  V.   S. 

Hoffman  v.  Quincy,  4  Wall.  (U.  S.)  595;  Seibert  v.  Lewis,  122  U.  S.  284, 

535,   550,    552;     Green  v.  Biddle,   8  294. 
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United  States.'  It  is  believed  to  be  a  sound  statement  of  legal 
doctrine,  based  upon  a  general  consensus  of  judicial  opinion, 
that  any  subsequent  statute  which  impairs  rights  already- 
acquired,  or  creates  new  grounds  of  action,  or  takes  away 
defenses  which  might  be  made  under  existing  laws,  or  imposes 
new  liabilities  in  respect  of  past  transactions,  is  unconstitu- 
tional.^ A  statute  authorizing  the  receivers  of  banking  corpo- 
rations, against  which  a  perpetual  injunction  had  been  ordered, 
to  make  a  ratable  assessment  upon  the  stockholders  of  an  amount 
sufficient  to  make  up  the  probable  deficiencies  of  funds  in 
their  hands  for  the  redemption  of  the  outstanding  bills,  and 
affixing  a  penalty  of  twelve  per  cent  per  annum  for  non-pay- 
ment of  such  assessments,  has  been  upheld  as  to  banks  operat- 
ing under  pre-existing  charters,  on  the  ground  that,  looking 
to  previous  statutes  affecting  the  liability  of  the  shareholders 
of  the  particular  bank,  it  was  a  modification  of  the  remedy 
merely.  The  court  conceded  that  "  no  constitutional  legisla- 
tion can  operate  to  impose  retrospectively  increased  personal 
liabilities  upon  the  stockholders."  * 

§  3036.  "What  Statutes  Taking  away  Remedies  against 
Stockholders  have  been  Held  Valid.  —  A  statute  repealing  a 
previous  statute,  making  stockholders  liable  to  arrest  on  execu- 
tion issued  upon  a  judgment  against  the  corporation,  has  been 
held  valid  as  affecting  the  remedy  merely.*     A  statute  chang- 

'  Pollard  V.  Bailey,  20  Wall.  (U.  S.)  of  principles  from  the  fact  that  that 

520 ;  Fourth  Nat.  Bank  v.  Francklyn,  able  lawyer  did  not  succeed  in  induc- 

120  U.  S.  747.  ing  the  court  to  take  his  view  of  their 

*  Hope  Mut.  Ins.  Co.  v.  Flynn,  38  application  to  the  case  in  hand. 
Mo.  483;  s.  c.  90  Am.  Dec.  438;  Prov-  'Commonwealth  ti.  Cochituate 
ident  Sav.  Inst.  v.  Jackson  Place  Bank,  3  Allen  (Mass.),  42. 
Eink,  52  Mo.  552 ;  Woart  v.  Winnick,  *  Ex  parte  Penniman,  11  B.  I.  333. 
3  N.  H.  473, 477 ;  s.c.  14  Am.  Dec.  384;  The  decision  is  supported  by  those 
Society  for  Propagation  of  Gospel  v.  decisions  of  the  Supreme  Court  of  the 
Wheeler,  2  Gall.  (U.  S.)  105.  There  United  States  which  held  that  State 
is  a  very  clear  statement  of  legal  doc-  statutes  abolishing  imprisonment  for 
trine  on  this  subject  in  the  printed  debt  were  valid  as  to  existing  con- 
argument  of  George  M.  Stewart,  Esq.,  tracts.  Sturges  v.  Crowninshield,  4 
of  St.  Louis,  in  the  case  of  Hill  ti.Mer-  Wheat.  (U.  S.)  122,  200;  Masonic, 
chants'  Ins.  Co.,  134  U.  S.  515,  520,  Haile,  12  Wheat.  (U.  S.  )  370;  Beers 
not  the  less  valuable  as  a  statement  v.  Haughton,  9  Pet.  (U.  S.)  329,  359. 
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ing  the  remedy  of  creditors  of  certain  insolvent  corporations 
to  a  bill  in  equity  brought  by  trustees  as  the  representatives  of 
all  the  creditors,  has  been  held  not  unconstitutional,  although 
it  prevented  creditors  from  proceeding  directly  as  before:  it 
did  not  impair  the  obligation  of  the  creditor's  contract,  but 
merely  affected  his  remedy }  Upon  the  analogy  of  decisions 
of  the  Supreme  Court  of  the  United  States  rendered  in  other 
relations,  it  must  be  concluded  that  a  State  statute  imposing 
a  period  of  limitation  upon  actions  against  stockholders,  where 
none  existed  before,''  or  shortening  a  period  already  existing,' 
will  be  upheld,  provided  in  either  case  there  is  left  a  reason- 
able period  to  the  creditor  for  the  bringing  of  his  action. 

§  3037.  Statutes  Giving  a  New  or  Additional  Remedy  to 
Creditors.  —  The  same  principle  upholds  the  validity  of  stat- 
utes which  give  a  new  or  additional  remedy  to  creditors 
of  the  corporation  against  its  stockholders  without  increasing 
the  measure  of  their  liability.  Thus,  the  Supreme  Court  of 
the  United  States  have  held  that  a  State  statute  which  confers 
upon  a  judgment  creditor  of  a  corporation,  when  execution 
on  a  judgment  against  the  corporation  is  returned  unsatisfied, 
the  power  to  summon  any  stockholder  who  has  not  fully  paid 
the  subscription  to  his  stock,  and  obtain  judgment  and  exe- 
cution against  him  for  the  amount  so  unpaid,  in  no  way 
increases  the  liability  of  the  stockholder  to  pay  that  amount; 
and,  inasmuch  as  he  was  before  liable  to  an  action  at  law 
by  the  corporation  to  recover  from  him  such  unpaid  amount, 
as  well  as  to  a  suit  in  equity,  in  common  with  other 
similar  stockholders,  to  compel  contribution  for  the  benefit 

But   it  is  to  be  observed  that   the  Commonwealth  v.  Oochituate  Bank, 

court  subsequently  held  that  retro-  3  Allen  (Mass.),  42. 
spective     homestead     and    exemption  '  Hawkins ti.  Barney, 5  Pet.  (U.S.) 

laws,  withdrawing  from  execution  a  457;  Jackson  v.  Lamphire,  3  Id.  280, 

portion   of  the  property  of  debtors,  290;Sohn».Waterson,  17Wall. (U. S.) 

were  invalid  in  so  far  as  they  oper-  596 ;  Christmas  v.  Russell,  5  Id.  290. 
ated   upon    debts    created   prior    to  '  Terry  v.  Anderson,  95  U.  S.  628, 

their  adoption.     Gunn   v.   Barry,  15  633.    See,  also,  Terry  v.  Tubman,  92 

Wall.  (U.  S.)  615 ;  Edwards  v.  Kearzy,  U.  S.  156 ;  George  v.  Gardner,  49  Ga. 

96  U.  S.  595.  441 ;    Samples    v.    Bank,    1    Woods 

1  Story  V.  Furman,  25  N.  Y.  214;  (U.  S.),  523. 
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of  creditors,  no  substantial  right  of  the  stockholder  is  vio- 
lated.* So,  it  has  been  held  that  where  the  existing  statute 
creates  a  personal  liability  on  the  part  of  the  shareholders 
for  their  proportions  of  the  debts  of  the  corporation,  and  pro- 
vides that  a  joint  and  several  action  may  be  instituted  to 
enforce  the  same,  and  a  subsequent  statute  enacts  substan- 
tially the  same  liability,  and,  in  addition  to  allowing  it  to  be 
enforced  by  an  action,  gives  the  corporation  the  right  to 
assess  the  paid-up  stock  and  sell  the  same,  in  case  the  assessment 
is  not  paid,  — the  latter  statute  is  not  invalid;  since  it  does 
not  obligate  the  stockholder  to  pay  any  more  than  he  was 
required  to  pay  by  the  former  statute,  but  merely  enacts  a  new 
and  additional  mode  by  which  he  may  be  compelled  to  pay.* 

§  3038.  Waiver  by  Stockholder  of  Constitutional  Immu- 
nity.—  We  have  seen  that  a  stockholder  m.ay  by  contract 
enlarge  his  liability  to  answer  for  the  debts  of  the  corpora- 
tion,' and  that  a  creditor  of  the  corporation  may,  on  the  other 
hand,  waive  his  constitutional  or  statutory  right  to  proceed 
against  its  stockholders.*  Upon  the  same  principle,  it  has 
been  well  held  that,  while  an  individual  liability  for  corporate 
debts  cannot  be  imposed  upon  a  stockholder  by  a  statute 
passed  subsequently  to  the  tim.e  when  he  became  such,  yet  he 
may  waive  this  constitutional  immunity,  and  become  liable  by 
his  own  consent.^ 

§  3039.  Invalidity  of  Statutes  Substituting^  Liability  of 
Corporation  for   Liability  of  Members.  —  It  is  scarcely  nec- 

'  Hill  V.  Merchants'  Mut.  Ins.  Co.,  wliich.  shareholders  in  corporations 

134  U.  S.  515.  validate  by  their  acquiescence   the 

'  Sparks  t).  Lower  Payette  Ditch  Co.,  voidable  acts  of  the  directors  and 

2  Idaho,  1030 ;  s.  c.  29  Pac.  Eep.  134.  managers,  which  they  might   have 

'  Ante,  §  2928.  repudiated  if  they  had  acted  in  time. 

*  Ante,  ^  3008.  Post,  ch.  113.   Upon  the  question  what 

"  Ireland  v.  Palestine  &c.   Tump,  will  be  evidence  of  a  waiver  by  the 

Co.,  99  Ohio  St.  369.    Analogy  for  stockholders   of    this   constitutional 

this  doctrine  was  found  in  Zabriskie  immunity,  the  opinion  of  "Welch,  J., 

V.  Cleveland   &c.  E.  Co.,  23  How.  in  Ireland  v.  Palestine   &c.  Co.,  19 

(U.  S.)  381,  400.    It  is  also  found  in  Ohio  St.  369,  is  instructive  ia  connec- 

that  numerous  class  of  holdings  under  tion  with  the  facts  of  that  case. 
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essary  to  say  that  it  is  not  within  the  power  of  the  State  Leg- 
islature, under  the  constitution  of  the  United  States,  by 
granting  a  charter  to  the  members  of  a  joint-stock  company, 
who  are  personally  liable  for  its  debts,  to  substitute  the  respon- 
sibility of  the  joint  fund  for  that  of  the  individual  members 
and  the  fund,  without  the  consent  of  the  creditors.^ 

§  3040.  Statutes  Kepeallng  Individual  Liability  Laws,  if 
Retroactive,  Void.  —  It  is  the  settled  law  of  this  country 
that  a  statute,^  or  ordinance  of  a  State  constitution,'  which 
repeals  a  former  statute  which  made  the  stockholders  of  a 
corporation  individually  liable  to  pay  the  debts  of  the  cor- 
poration, is,  as  respects  creditors  whose  debts  were  contracted 
prior  to  its  passage,  in  derogation  of  the  constitution  of  the 
United  States,*  and  void.  The  Supreme  Court  of  the  United 
States  have  placed  this  conclusion  upon  two  grounds:  1. 
Upon  the  ground  of  the  New  York  cases,'  that  the  stock- 
holder made,  or  rather  left,  liable  by  such  charters  and  stat- 
utes, stands  towards  the  creditors  of  the  corporation  in  the 
relation  of  &  partner,  and  hence  of  an  independent  contractor;' 
therefore  such  a  repealing  statute  impairs  the  obligation  of 
the  contract  subsistirfg  between  him  and  the  company's  cred- 
itors.  2.  That,  by  the  charter  or  statute  subjecting  the  prop- 
erty of  the  stockholder  to  the  payment  of  the  corporate  debts, 
the  stockholder  becomes  liable  to  the  creditor  in  the  event 
of  the  insolvency  of  the  corporation.  This  security  the  cred- 
itor has  when  the  debt  is  contracted.  The  repealing  act  does 
not  merely  modify  it  to  his  prejudice,  but  abolishes  it  alto- 

'  Witmer   v.  Schlatter,   2   Eawle  9  Mo.  App.  107;   Ochiltree  v.  Iowa 

(Pa.),  359.  Railroad  Contracting  Co.,  54  Mo.  113; 

^  Hawthorne    v.    Calef,    2    Wall.  s.  c.  affirmed,  21  Wall.  (U.  S.)  249; 

(TJ.  S.)  10;  Conant  v.  Van  Schaick,  McDonnell  r.  Alabama  Gold  Life  Ins. 

24  Barb.   (N.  Y.)   87;   Rochester  v.  Co.,  85  Ala.  401;  s.  c.  5  South.  Rep. 

Barnes,  26  Barb.  (N.  Y.)  657;  Story  120. 
V.  Furman,  25  N.  Y.  214,  223 ;  Norris  *  Art.  10,  §  1. 

II.  Wrenschall,  34  Md.  492,  501.  '  Corning  v.  McOullough,  1  N.  Y. 

'  Provident  Sav.  Inst.  v.  Jackson  47 ;  ».  c.  49  Am.  Dec.  287 ;  Conant  i;. 

Place  Skating  Rink,  52  Mo.  552;  St.  Van  Schaick,  24  Barb.  (N.  Y.)  87. 
Louis  Railway  Supplies  Co.  ■D.Harbine,  '  See  ante,  §  29. 

2  Mo.  App.  134 ;  Blakeman  v.  Benton, 
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gether,  and  thereby  impairs  the  obligation  of  his  contract 
with  the  company} 

§  3041.  Otherwise  In  Case  of  Stockholders  Subsequently 
Joining.  —  But  such  a  repeal  is  valid  as  to  stockholders  sub- 
sequently joining  the  company.  Thus,  the  Constitution  of 
Missouri  imposed  upon  stockholders  an  individual  liability. 
While  this  provision  was  in  force,  the  corporation  contracted 
a  certain  indebtedness.  Afterwards,  the  ordinance  imposing 
an  individual  liability  for  the  corporate  debts  was  repealed, 
and  still  later  the  corporation  increased  its  stock.  It  was  held 
that  the  creditor  could  not  proceed  under  the  repealed  ordi- 
nance against  a  subscriber  to  the  increase  of  stock.^ 

§  3042.  Summary  Bemedies  not  Unconstitutional.  —  Stat- 
utes which  permit  an  execution  on  a  judgment  against  a  cor- 
poration to  be  levied  on  the  body  and  goods  of  a  stockholder, 
are  not  unconstitutional.  They  are  not  to  be  deemed  to 
authorize  a  man's  estate  or  body  to  be  taken  without  a  judg- 
ment against  him,  or  without  a  hearing  in  the  action  upon 
which  the  judgment  was  rendered.  If  they  were  so,  they 
would,  undoubtedly,  be  void.  But,  on  the  contrary,  all  who 
are  members  of  the  corporation  are  virtually  defendants  in 
the  action,  and  have  an  opportunity  to  be  heard  in  the  form 
they  have  chosen  by  joining  the  company.  As  to  those  who 
become  members  after  judgment  against  the  corporation,  or 
after  the  debt  has  accrued,  they  voluntarily  subject  themselves 
to  the  inconvenience,  having  the  means  to  satisfy  themselves 
of  the  solvency  of  the  company,  if  they  choose  to  make  inquiry. 
They  are  in  the  same  predicament  as  those  who  become  inhab- 
itants of  a  town  after  a  municipal  liability  has  been  incurred.' 

1  Hawthorne    v.    Oalef ,    2   Wall,  the  State  was  a  stockholder,  are :  Ourran 

(U.  S.)  10,  22,  23.    That  this  is  an  v.  Arkansas,   25  How.   (U.  S.)  304; 

additional  security  extended   to    the  Woodruff  jj.Trapnall,  10  How.  (U.  S.) 

creditor  is  the  doctrine  of  nearly  aU  190. 

the  cases.    Wright  v.  McOormack,  17  '  Ochiltree  v.  The  Railroad  Co.,  21 

Ohio  St.  86;  Hawkins !;.  Furnace  Co.,  Wall.  (TJ.  S.)  249;    affirming  s.  c.  54 

40  Ohio  St.  507,  513 ;  Brown  v.  Hitch-  Mo.  113. 

cock,  36  Ohio  St.  667 ;  Aultman's  Ap-  '  Marcy  v.  Clark,   17  Mass.    330, 

peal,  98 Pa.  St.  505.    Oases  proceeding  opinion  by  Parker,   0.   J.;    Stanley 

upon  the  principle  of  the  text,  where  v.  Stanley,  26  Me.  191. 

2187 


3  Thomp.  Corp.  §  3046.]    liability  of  stockholders. 


CHAPTEK   XLIX. 

EXTEATEEEITOEIAL  FOECE  OF  SUCH  STATUTES. 


Section 

3046.  Liability  of  resident  stockhold- 

ers in  foreign  corporation  de- 
termined by  law  of  domicile 
of  corporation. 

3047.  Where  the  liability  is  in  respect 

of  unpaid  shares. 

3048.  Suit  by  [foreign  receiver  to  en- 

force this  liability. 

3049.  Stockholder  bound  by  decree  in 

insolvent  proceeding  without 
notice. 

3050.  Individual  liability  enforced  ex 

comitate,  unless  penal. 

3051.  Illustrations. 

3052.  What   statutes    of     individual 

liability  are  penal  and  not 
enforceable  in  another  State. 

3053.  Liability  of  members  of  migrat- 

ing corporation. 

3054.  Where  the  governing  statute  of 

the  foreign  corporation  im- 
poses the  individual  liability 
and  prescribes  the  remedy. 

3055.  Where  the  foreign  statute  re- 

quires a  suit  in  equity. 

3056.  This  doctrine,  how  applied  in 

Massachusetts. 


Section 

3057.  And  in  West  Virginia. 

3058.  Applied  in  Massachusetts  so  as 

to  deny  actions  at  law  given  by 

the  law  of  the  domicile  of  the 

corporation. 
8059.  Comments  on  the  Massachusetts 

doctrine. 
3060.  Contrary  holdings  on  the  same 

subject. 
Ancillary  suit  in  Massachusetts 

for  discovery. 
Eesident  members  of  resident 

corporations  liable  on  foreign 

contracts. 
Interpretation   of    the   foreign 

statute  in  the  foreign  forum 

followed. . 
Eemedy  according  to  the  law 

of  the  forum. 
3065.  Whether   foreign  stockholders 

entitled  to  contribution  from 

resident  stockholders, 
Eeviving   a   judgment  against 

corporation    to    reach    prop- 
erty of  non-resident  members 

within  the  State. 


3061. 


3062. 


3063. 


3064. 


3066. 


§  3046.  lilataility  of  Resident  Stockholders  In  Foreig-n 
Corporation  Determined  by  Law  of  Domicile  of  Corpora- 
tion.—  The  charter  of  a  corporation,  or  the  statute  under 
which  it  is  organized,  furnishes  the  guide  in  determining  the 
liability  of   its  stockholders  to  its  creditors; '  and  this  is  so 

'  Bingham  v.  Bushing,  5  Ala.  403,  v.  Marcy,  3  Woodb.  &  M.  (U.  S.)  105; 

406 ;  Lane  v.  Morris,  8  Ga.  468,  474 ;  Bank  of   St.  Mary'g  v.  St.  John,  25 

Shaw  V.  Boylan,  16  Ind.  384;  Sumner  Ala.  566,  620;  Smith  v.  Huckabee,  53 
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where  the  proceeding  is  by  a  creditor  of  a  foreign  corporation 
against  a  resident  stockholder:  if  the  stockholder  is  liable  at 
all,  he  is,  in  general,  liable  only  according  to  the  law  of  the 
domicile  of  the  corporation.'  The  reason  of  this  rule  is  obvi- 
ous. A  person  guilty  of  no  wrong  ought  not  to  be  subjected 
to  a  burden  or  liability  which  he  has  not  voluntarily  assumed; 
and  by  accepting  shares  in  a  foreign  corporation  a  person  is 
rightfully  supposed  to  have  had  in  view  the  law  governing 
such  corporation,  and  not  the  law  of  his  own  domicile,  unless 
there  is  such  a  law  specially  applicable  to  his  situation.^  On 
the  other  hand,  one  who  accepts  shares  of  stock  in  a  foreign 
corporation  takes  upon  himself  the  burden  imposed  by  the 
charter  of  such  corporation,  or  the  law  of  its  domicile  by 
which  it  is  governed.  He  is  supposed,  in  a  certain  sense,  to 
go  into  the  State  in  which  such  corporation  is  domiciled;  to 
cast  off  for  a  time  the  vesture  which  his  own  State  throws 
around  him,  and  to  put  on  that  of  such  other  State.  Nor  can 
he  plead  ignorance  of  such  laws,  any  more  than  one  can 
plead  ignorance  of  the  laws  of  another  State  when  he  makes 


Ala.  191,  193 ;  Free  Schools  v.  Flint, 
13  Met.  539;  Ooffin  v.  Eich,  45  Me. 
507,  510;  g.  c.  71  Am.  Dec.  559. 

1  Payson  v.  "Withers,  5  Biss.  (U.  S.) 
269,  278;  Seymour  v.  Sturgess,  26 
N.  Y.  134;  Merrick  v.  Van  Sant- 
voord,  34  N.  Y.  208,  210;  McDon- 
ough  V.  Phelps,  15  How.  Pr.  (N,  Y.) 
372 ;  Ex  parte  Van  Eiper,  20  Wend. 
(N.Y.)614;  Allen  v.  Fairbanks,  45 
Eep.  Fed.  445 ;  «.  c.  9  Bail.  &  Corp.  L. 
J.  433 ;  Glenn  v.  Liggett,  135  TJ.  S.  533 ; 
«.  c.  34  L.  ed.  262 ;  8  Bail.  &  Corp.  L. 
J.  52;  10  Sup.  Ct.  Eep.  867;  St. 
Louis  Sav.  Asso.  v.  O'Brian,  51  Hun 
(N.  Y.),  45 ;  8.  c.  20  N.  Y.  St.  Eep.  826 ; 
First  Nat.  Bank  v.  Gustin  Minerva 
Consol.  Min.  Co.,  42  Minn.  327 ;  s.  c.  18 
Am.  St.  Eep.  510;  6  L.  E.  A.  676;  7 
Eail.  &  Corp.  L.  J.  175 ;  44  N.  "W.  Eep. 
198 ;  New  Haven  Horse  Nail  Oo.  v. 
Linden  Spring  Co.,  142  Mass.  349,  353 ; 
Hutchins  v.  New  England  Coal  Min- 
ing Co.,  4  Allen  (Mass.),  580;  Jones 


V.  Sisson,  6  Gray  (Mass.),  288;  Penob- 
scot &c.  E.  Co.  V.  Bartlett,  12  Gray 
(Mass.),  244;  «.  c.  71  Am.  Dec.  753; 
Blackstone  Man.  Co.  v.  Blackstone, 

13  Gray  (Mass.),  488;  Halsey  v.  Mc- 
Lean, 12  Allen  (Mass.),  438,  440;  «.  c. 
90  Am.  Dec.  157;  Mmick  v.  Mingo 
Iron  Works  Co.,  25  W.  Va.  184,  192. 
Thus,  the  liability  of  a  stockholder 
in  a  corporation  created  by  the  Pro- 
vincial Parliament  of  Quebec  to  its 
creditors  is  to  be  determined,  in  a 
court  of  New  York,  by  the  laws  of 
that  Province.  Molson's  Bank  v. 
Boardman,  47  Hun  (N.  Y.),  135;  «.  c. 

14  N.  Y.  St.  Eep.  658.  So,  a  stock- 
holder of  a  national  bank  subjects 
himself  to  the  provisions  of  the  Na- 
tional Bank  Act  as  part  of  the  con- 
tract in  the  bank's  charter.  Young 
V.  Wempe,  46  Fed.  Eep.  354. 

'  Merrick   v.  Van   Santvoord,    34 
N.  Y.  208,  210. 
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a  contract  to  be  executed  therein.*  Subject  to  exceptions  here- 
after stated,  those  laws  are  administered,  in  the  courts.  State 
or  Federal,  in  which  the  action  to  charge  the  stockholder  is 
brought,  as  rules  of  property,  obligatory  not  only  in  the  State 
enacting  them,  but  everywhere  else.*  This,  of  course,  sup- 
poses that  there  is  no  valid  and  operative  legislation  in  the 
State  of  the  stockholder's  domicile  imposing  upon  him  a  dis- 
tinct liability  as  a  stockholder  in  a  foreign  corporation,  in 
view  of  which  he  has  elected  to  assume  that  liability.'  It  also 
supposes  that  the  statute  imposing  the  liability  is  not  penal  in 
its  nature;  for  if  it  is,  it  will  not  be  allowed  to  have  any  extra- 
territorial operation.* 

§  3047.  Where  the  Liability  is  in  Respect  of  Unpaid 
Shares. — If  the  liability  of  a  resident  stockholder  of  a  foreign 
corporation  rests  in  contract  merely,  as  in  case  of  the  obligation 
to  pay  for  shares  of  stock,  which  he  enters  into,  who  has  sub- 
scribed for  them,*  or  who  has  purchased  them  from  a  sub- 
scriber or  holder  before  payment,*  and  if  the  obligation  thus 
assumed  is  valid  and  subsisting  according  to  the  law  of  the 
domicile  of  the  corporation,  —  it  will  be  good  everywhere, 
and,  upon  obvious  principles,  will  be  enforced  in  the  courts  of 
every  othier  State  or  country.'  This  proposition,  which  was 
penned  years  ago  as  a  paragraph  in  the  author's  work  on 
stockholders,  must  now  be  modified  to  the  extent  of  saying 
that  the  rule  does  not  obtain  in  its  full  scope  in  Massachusetts. 
Here,  as  in  other  instances  noted  in  this  work,  a  seemingly 
narrow  and  tribal  judicial  policy  withholds  remedies  against 
domestic  stockholders  in  foreign  corporations,  which  are  con- 
ceded in  the  courts  of  the  United  States,  and  generally  in  the 
courts  of  the  other  States.  There  is  an  exceptional  and  ill- 
founded  doctrine  in  that  State,  as  already  seen,'  to  the  effect 

>  Payaon  ^j.Withers,  5  Bias.  (U.  S.)  »  Post,  §  3222. 

269,  278.  »  Ante,  §  1136. 

'  Allen  V.  Fairbanks,  45  Fed.  Eep.  «  Post,  §  3112. 

445;  Chase  v.  Curtis,  113  TJ.  S.  452;  '  Mann  v.  Oolie,  20  Conn.  178. 

s.  c.  5  Sup.  Ct.  Eep.  554.  "  Ante,  ^  1187 ;  Ripley  v.  Sampson, 

'  See  Drinkwater  v.  Portland  Ma-     10  Pick.  (Mass.)  371. 
rine  Railway,  18  Me.  35. 
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that  no  personal  liability  is  created  by  the  mere  act  of  sub- 
scribing for  shares  in  a  corporation,  unless  the  subscription 
paper  embodies  an  express  promise  to  pay  for  them;  the  gen- 
eral doctrine  being  that  a  subscription  to  shares  necessarily 
implies  a  promise  to  pay  for  them.  While  it  is  not  denied  in 
Massachusetts  that  in  the  case  of  such  a  subscription  to  shares 
in  a  foreign  corporation,  embodying  an  express  promise  to 
pay  for  them,  an  action  can  be  maintained  thereon,  yet  it  is 
held  than  an  action  cannot  be  maintained  in  Massachusetts, 
against  a  shareholder  in  a  corporation  created  under  the  laws 
of  another  State,  to  charge  him  on  the  theory  of  not  having 
paid  for  his  shares,  upon  an  allegation  that,  upon  the  organ- 
ization of  the  corporation  in  the  foreign  State,  the  shares  were 
paid  for  partly  in  money  and  partly  in  property,  at  a  valuation 
which  was  largely  in  excess  of  the  real  value  of  the  property, 
which  fact  was  known  to  the  subscriber;  and  that,  under  the 
laws  of  the  foreign  State,  independently  of  any  statutory  or 
penal  liability,  a  person  subscribing  for  shares  in  a  cor- 
poration becomes  liable  to  the  corporation  to  pay  for  them 
at  their  par  value,  which  liability  is  a  part  of  the  assets 
of  the  corporation,  forms  a  trust  fund  for  its  creditors, 
and  may  be  enforced  by  any  creditor  of  the  corporation.* 
On  the  other  hand,  a  statute  providing  that  on  the  return  of 
execution  against  a  foreign  corporation  unsatisfied,  the  creditor 
may  sue  any  debtor  to  the  corporation,  the  subscribers  to  its 
stock,  shareholders,  or  any  or  all  of  them,  and  recover  any 

^  New  Haven  Horse  Nail  Co.  v.  and  if  such  a  liability  may  be  treated 
Linden  Spring  Co.,  142  Mass.  349;  as  a  debt,  this  law  varies  so  much 
s.  c.  7  N.  E.  Eep.  773.  The  doctrine  of  from  that  which  ordinarily  obtains  in 
this  case  seems  narrow,  the  reasoning  regard  to  similar  liabilities,  and  also 
of  Mr.  Justice  Devens  inconclusive,  in  the  enforcement  of  contracts,  that 
and  the  conclusion  plainly  unjust,  we  are  compelled  to  leave  it  to  local 
We  have  seen,  in  dealing  with  the  administration."  This  is  almost  a 
subject  of  the  payment  of  shares  mockery  of  justice,  in  view  of  the  fact 
(.ante,  §  1562),  that  the  general  doc-  that  the  "local  administration,"  — 
trine  is  as  the  law  of  Connecticut  was  that  is  to  say,  the  judicial  adminis- 
averred  to  be  in  the  bill  which  the  tration  of  Connecticut, -could  ac- 
Massachusetts  court  repelled.  And  quire  no  jurisdiction  over  the  stock- 
yet,  at  the  close  of  the  opinion  of  the  l">lders  of  this  corporation  domiciled 
court,  Mr.  Justice  Devens  says:  "If  m  Massachusetts, 
such  is  the  local  law  of  Connecticut, 
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sums,  to  the  amount  due  the  plaintiff,  "  which  said  defendant 
or  defendants  could  be  liable  to  pay  in  any  event  in  the  State 
or  government  where  such  corporation  is  located,"  has  been 
regarded  as  not  establishing  any  new  liability  on  the  part  of 
stockholders  or  debtors  of  such  corporation,  but  only  as  mak- 
ing a  provision  for  subrogating  creditors  of  the  corporation 
in  the  State  making  the  enactment,  to  such  rights  as  the  cor- 
poration itself,  under  the  local  law,  or  the  lex  loci  contractvs, 
might  have  enforced  against  the  stockholder  or  debtor." 

§  3048.  Suit  by  Foreign  Keceiver  to  Enforce  this  liiability. 

To  enforce  this  contract  liability,  one  suing  in  a  represent- 
ative capacity,  such  as  the  receiver,  trustee,*  or  assignee  in 
bankruptcy'  of  a  foreign  corporation,  may  maintain  his  action 
against  the  resident  stockholder,  if  the  corporation  itself  could 
have  maintained  it,  had  the  stockholder  been  a  citizen  of  the 
State  in  which  it  was  domiciled.*  Thus,  a  stockholder  of  a 
dissolved  New  Jersey  banking  company,  in  possession  of  its 
assets  in  the  State  of  New  York,  was  held  liable  to  an  action 
by  a  citizen  of  that  State,  a  creditor  of  the  bank,  although  he 
might  be  accountable  to  the  foreign  jurisdiction  in  respect  of 
such  assets.  "  The  court  will  not,  in  such  a  case,"  said  Mullen, 
J.,  "  disregard  the  rights  of  other  parties,  but  it  will  ascertain 
them,  and  apply  that  portion  which,  after  investigation,  is 
found  to  belong  to  our  own  citizens."  * 

§  3049.  Stockliolder  Bound  by  Decree  in  Insolvent  Pro- 
ceeding: without  Notice.  —  It  is  no  defense  by  a  resident 
stockholder  of  a  foreign  corporation,  when  thus  sued  by  its 
represenative,  that  he  had  no  notice  of  the  action  in  which  such 
representative  was  appointed.  The  reason  is  that  when  a  cor- 
poration is  sued  at  the  instance  of  creditors,  and  duly  served,  a 

1  Seymour  i;.Sturgess,  26  N.Y.  134.  '  Seymour  v.  Sturgess,  26  N.  Y. 

'  Howard  v.  Glenn,  85  Ga.  238 ;  s.  c.  134 ;  McDonough  v.  Phelps,  15  How. 

21  Am.  St.  Bep.  156 ;  11  S.  E.  Eep.  610.  Pr.  (N.  Y.)  372. 

'  Payson  v.  Withers,  5  Bias.  (U.  S.)  '  Tjnkham    v.    Borst,    31    Barb. 

269 ;  Payson  v.  Stoever,  2  DiU.  (U.  S.)  (N.  Y.)  407. 
428. 
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subscriber  to  the  capital  stock,  although  a  non-resident  and  not 
served  with  notice,  is  so  far  represented  by  the  corporation  as  to 
be  bound  as  a  corporator  by  the  proceedings  and  decree  ren- 
dered therein.^  In  the  absence  of  fraud,  such  decree  is  not 
open  to  collateral  attack  by  the  stockholder  when  sued  by  the 
representative  of  the  corporation  to  collect  the  assessment 
thereby  ordered.*  It  cannot  be  impeached,  except  for  actual 
fraud? 

§  305U.  Individual  Xiiability  Enforced  ex  Comitate  unless 
Penal.  —  If  the  liability  of  the  domestic  shareholder  in  a  for- 
eign corporation  exists  wholly  by  virtue  of  a  statute  of  the 
foreign  State  in  which  such  corporation  is  domiciled,  it  will 
be  enforced,  or  not,  according  to  the  laws  enacted  by  the 
Legislature,  or  the  views  of  policy  and  comity  entertained  by 
the  courts  of  the  State  of  the  shareholder's  domicile.  It  is  a 
case  for  the  application  of  the  well-understood  principle  of 
law  that  the  legislation  of  one  State  has  no  operation  in 
another  State  ex  propria  vigore,  but  only  ex  comitate.*  The 
courts  of  the  State  where  the  laws  of  such  foreign  State  are 
sought  to  be  enforced  will  use  a  sound  discretion  as  to  the 
extent  and  mode  of  that  comity.  They  will  not  permit  their 
tribunals  to  be  used  for  the  purpose  of  affording  remedies 
which  are  denied  to  parties  in  the  jurisdiction  of  the  State 
that  enacted  the  law,  and  which  tend  to  operate  with  hard- 
ship on  their  own  citizens.®  With  reference  to  the  extent  to 
which  this  comity  of  States  will  go,  two  general  propositions, 
sufficient  for  the  purposes  of  this  discussion,  may  be  stated: 
1.  If  the  liability  sought  to  be  enforced  is  in  the  nature  of 
contract,  and  is  not  opposed  to  the  legislation  or  public  pol- 

'  Howard  v.  Glenn,   85  Ga.  238;  sey  «.  McLean,  12  Allen  (Mass.),  438; 

g.  c.  21  Am.  St.  Eep.  156 ;  11   S.  E.  s.  c.  90  Am.  Dec.  157 ;  Gale  v.  East- 

Eep.  610,  and  cases  cited  below.  man,  7    Met.  (Mass.)    14;   Healy  ». 

=■  Hawkins  v.  Glenn,  131  U.  S.  319.  Boot,  11  Pick.  (Mass.)  389;  First  Nai. 

»  Glenn  v.  Liggett,  135  U.  S.  533.  Bank  v.  Price,  33  Md.  487 ;  s.  c.  3  Am. 

•  Erickson    v.  Nesmith,  15  Gray  Bep.  204;   Bagley  v.  Tyler,  43  Mo. 

(Mass.),  221;   4  Allen  (Mass.),  233;  App.  195. 

46  N.  H.  371 ;  Smith  v.  Mutual  Life  '  Bice  v.  Merrimac  Hosiery  Oo., 

Ins.  Co.,  14  Allen  (Mass.),  336;  Hal-  56  N.  H.  114. 
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icy  of  the  State  in  which  it  is  sought  to  be  enforced,  the  courts 
of  such  State  will  give  effect  to  it/  2.  If  the  statute  creating 
such  liability  is  penal  in  its  nature,  it  will  not  be  enforced 
outside  of  the  sovereignty  enacting  it.^  We  have  already 
had  occasion  to  examine  the  question  whether  statutes  of 
individual  liability  are  penal  or  remedial,'  and  with  the  con- 
clusion that,  except  where  imposing  such  a  liability  upon 
stockholders  for  certain  defaults  of  the  officers  or  managers,  they 
are  generally  regarded  as  remedial,  and  spring  out  of  contract. 
Acting  on  this  principle,  the  courts  of  several  of  the  States 
have  enforced  against  their  own  citizens,  stockholders  in  for- 
eign corporations,  a  limited  statute  liability  to  creditors,  in 
excess  of  any  amount  which  might  remain  unpaid  of  their 
stock  subscription.* 

§  3051.  Illustrations. — Where  the  charter  of  a  New  Jersey 
bank  made  its  directors  jointly  and  severally  liable  for  all  its  obliga- 
tions, the  courts  of  New  York  sustained  an  attachment  against  the 
property  of  one  of  such  directors  situated  in  New  York,  upon  the 
ground  of  non-residence,  the  foundation  of  the  action  being  an  indebt- 
edness of  the  bank.*  The  Legislature  of  New  York  passed,  in  1845,  a 
statute  to  facilitate  the  collection  by  domestic  creditors  of  debts  due 
by  foreign  corporations.  It  provided  that,  upon  the  return  of  an  exe- 
cution against  such  a  corporation,  unsatisfied  in  whole  or  in  part, 
the  creditor  might  commence  a  suit  against  the  subscribers  to  its 
capital  stock,  shareholders,  or  stockholders,  or  any  or  all  of  them, 

•  Hodgson  V.  Gheever,  8  Mo.  App.  Ill ;  McDonough  v.  Phelps,  15  How. 
318,  and  cases  in  next  section.  Pr.  372;  Paine  v.  Stewart,  33  Conn. 

'  Derrickson  v.  Smith,  27  N.  J.  L.  516,  517 ;  Hodgson  v.  Oheever,  8  Mo. 

166 ;  First  Nat.  Bank  v.  Price,  33  Md.  App.  318 ;  Aultman's  Appeal,  98  Pa. 

487;  «.  c.  3  Am.  Eep.  204;  Halsey  v.  St.  505;  Bagley  v.  Tyler,  43  Mo.  App. 

McLean,  12  Allen  (Mass.).  438;  s.  c.  195;  SaintLouisSav.  Asso.  ■».  O'Brien, 

90  Am.  Dec.  157 ;  Gale  v.  Eastman,  7  51  Hun  (N.Y.) ,  45 ;  «.  c.  3  N.  Y.  Supp. 

Met.  (Mass.)  14;  Scoville  i;.  Canfield,  764.     The  salutary  decision  of    the 

14  Johns.  (N.  Y.)  338;   s.  c.  7  Am.  Supreme  Court  of  the  United  States 

Dec.  467;  Ogden  v.  FoUiot,  3  T.  R.  in  Huntington  v.  Attrill,  146  U.  S. 

726,  733 ;  State  v.  John,  5  Ohio,  217.  657,  goes  beyond  many  of  the  State 

'  Ante,  ^  3013,  et  seg.  decisions,  and  places  the  doctrine  on 

*  Sackett's  Harbor  Bank  v.  Blake,  its  true  ground. 

3  Rich.  Eq.  (S.  C.)  225.  See,  also,  Bond  '  Ex  parte  Van  Riper,   20  "Wend. 

V.  Appleton,  8  Mass.  472;  5  Am.  Dec.      (N.  Y.)  614. 
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and  might  recover  in  such  suit  or  suits  any  sums,  to  the  amount 
due  the  plaintiff,  ''which  such  defendant  or  defendants  could  be 
liable  to  pay  in  any  event  in  the  State  or  government  where  such 
corporation  is  located." '  A  plaintiff,  being  a  judgment  and  exe- 
cution creditor  of  a  foreign  corporation,  and  bringing  himself  within 
the  terms  of  this  statute,  was  required,  in  order  to  recover  under  it, 
to  establish  a  present  debt  and  liability  to  the  corporation  from  the 
person  sought  to  be  charged;  if  as  a  stockholder,  according  to  the 
lex  domicilii  of  the  corporation;  if  under  any  other  contract,  accord- 
ing to  the  lex  loci  contractus.'  If,  in  a  proceeding  under  this  statute, 
there  be  no  proof  of  a  statute  of  the  State  in  which  the  foreign  cor- 
poration is  domiciled  annexing  a  liability  to  stockholders,  the  com- 
mon law  will  be  held  to  apply,  and  determine  their  liability.'  In 
either  case,  the  correct  test  is  whether,  the  action  could  have  been 
sustained  in  the  State  of  the  domicile  of  the  corporation  if  the  stock- 
holder had  resided  there.* 

§  3052.  What  Statutes  of  Individual  Liability  are  Penal 
and  not  Enforceable  in  Another  State.  —  Statutes  making 
directors  liable  to  pay  the  debts  of  the  corporation  for  failing 
to  make  and  file  certain  described  annual  reports;^ or  making 
them  liable  for  contracting,  or  assenting  to  the  contracting, 
of  corporate  debts  beyond  the  amount  of  capital  paid  in; "or 
making  stockholders  liable  to  pay  the  debts  of  the  company  in 
case  of  a  failure  to  give  a  certain  notice  therein  specified; 'or 
liable  for  certain  contracts  of  the  corporation  which  it  is 
forbidden  by  statute  to  make,' — have  been  held  penal  in  their 
nature,'  and  not  to  be  enforced  outside  of  the  State  enacting 


»  Laws  N.  Y.  1845,  p.  256,  ch.  234.  '  Cable  v.  McOune,   26  Mo.   371; 

2  Seymour  v.  Sturgess,  26  N.  Y.  134.  s.  c.  72  Am.  Dec.  214. 

»  Seymour  v.  Sturgess,  26  N.  Y.  134.  »  Lawler  v.  Burt,  7  Ohio  St.  341 ; 

*  Ibid.;  McDonough  v.  Phelps,  15  Saylea  v.  Brown,  40  Fed.  Eep.  8. 

How.  Pr.  372.  '  Compare,  on  this  point,  Sturgea 

'  Post,  §  4111 ;  Derrickson  v.  Smith,  v.  Burton,  8  Ohio  St.  215;  s.  c.  72  Am. 

27  N.  J.  L.  166;  Halseyy.  McLean,  12  Dec.  582;  Kritzer  v.  Woodson,  19  Mo. 

Allen  (Mass.),  438;  s.  c.  90  Am.  Dec.  327;  Hill  v.  Frazier,  22  Pa.  St.  320; 

157.  Harrisburg  Bank  v.  Commonwealth, 

=  Post,  §  4175 ;  First  Nat.  Bank  v.  26  Pa.  St.  451 ;  Andrews  v.  Murray, 

Price,  33  Md.  487;   s.  e.  3  Am.  Eep.  33  Barb.  (N.  Y.)  354;  Shaler  &c.  Co. 

204.  V.  Bliss,  34  Barb.  (N.  Y.)  309 ;  Bough- 
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them.^  But  under  a  recent  salutary  decision  of  the  Supreme 
Court  of  the  United  States,  this  doctrine  does  not  apply  to 
judgments  recovered  in  one  State  against  the  directors  of  cor- 
porations for  such  defaults  as  those  above  described;  but 
these  are  suable  in  the  courts  of  another  State,  under  that 
clause  of  the  Constitution  of  the  United  States  which  requires 
each  State  to  give  full  faith  and  credit  to  the  public  acts, 
records,  and  judicial  proceedings  of  every  other  State.* 

§  3053.  Liability  of  Members  of  Migrating  Corporation.  — 

An  excessive  hospitality  has  clothed  the  stockholders  of  a 
Connecticut  corporation  doing  business  in  the  State  of  New 
York  with  the  immunities  attaching  to  their  situation  under 
the  laws  of  Connecticut;'  has  enabled  citizens  of  New  York 
to  organize  themselves  into  a  corporation  under  the  laws  of 
another  State  for  the  purpose  of  doing  business  in  New  York, 
and  to  enjoy  the  immunity  of  corporators  in  their  own  State;* 
and  has  even  allowed  a  foreign  corporation  domiciled  in  New 
York  to  make  an  assignment,  preferring  particular  creditors, 
which  a  domestic  corporation  could  not  do.' 

§  3054.  Wbere  the  Governing  Statute  of  the  Foreign  Cor- 
poration Imposes  the  Individual  Iilability  and  Prescribes  the 
Kemedy.  —  There  is  a  well-known  principle  of  law  to  the 
effect  that  where  a  statute  creates  a  right  which  did  not  exist 
at  common  law,  and  prescribes  a  remedy  for  the  enforcement 
of  that  right,  the  remedy  so  prescribed  is  exclusive.*  Whether 
there  is  any  foundation  for  the  rule  in  common  sense,  even 


ton  V.  Otis,  21  N.  Y.  261;  Squires  v.  '  Huntington  v.  Attrill,  146  TJ.  S. 

Brown,  22  How.  Pr.  (N.  Y.)  35,  45;  657;  reversing  s.  c.  sub.  nom.  Attrill 

Bird  V.  Hayden,  1  Kob.  (N.  Y.)  383;  v.  Huntington,  70  Md.  191. 

s.  c.  2  Abb.  Pr.  (n.  s.)  61.  »  Merrick  u.   Van    Santvoord,    34 

1  Derrickson  -o.  Smith,  27  N.  J.  L.  N.  Y.  208,  213. 

166;    Halsey  v.  McLean,   12   Allen,  *  Demarest  v.  Flack,    128    N.   Y. 

439;  s.  c.  90  Am.  Dec.  157;  First  Nat.  205;  s.  c.  28  N.  E.  Eep.  645. 

Bank  v.  Price,  33  Md.  487 ;   s.  c.  3  '  Vanderpoel  v.  Gorman,  140  N.  Y. 

Am.  Eep.  204;  Nimick  v.  Mingo  Iron  563;  «.  c.  49  Alb.  L.  J.  158.     See  28 

Works  Co.,  25  W.  Va.  184.     See,  fur-  Am.  Law  Eev.  307,  461. 

ther,  ante,  §  3050,  et  seq.  °  Post,  <j  3055,  et  seg. 
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in  its  application  to  penal  statutes,  may  be  doubted.  It  i3 
believed  to  have  no  sound  legal  reason  to  rest  upon,  except 
that  such  was  the  intention  of  the  Legislature.  But  the  inten- 
tion of  the  Legislature  is  to  be  gathered  from  the  reading  of 
the  whole  statute,  and  from  a  consideration  of  its,  history  and 
surroundings.  This  statement  points  to  the  conclusion  that 
the  rule  cannot  exist,  in  legal  reason,  as  a  hard-and-fast  rule 
of  statutory  interpretation.  The  rules  operate,  in  many 
cases,  to  narrow  and  restrict  legal  remedies,  and  in  that  way 
to  defeat  justice.  On  the  contrary,  it  is,  or  at  least  should  be, 
the  policy  of  the  law  to  enlarge  remedies;  so  that  whenever  a 
right  is  created  by  a  statute,  and  a  remedy  prescribed,  which 
remedy  cannot  be  conveniently  applied  in  a  foreign  forum, 
that  court  ought  to  apply  its  own  remedy  for  the  purpose  of 
saving  and  enforcing  the  right.  But  no  rule  of  statutory 
interpretation  seems  to  be  better  settled  or  more  uniformly 
adhered  to  than  that  above  stated.*  The  courts  of  the  United 
States,  which  treat  the  States  of  the  Union,  in  a  qualified 
sense,  as  foreign  jurisdictions,  apply  this  rule  of  law  to  actions 
brought  in  courts  of  the  United  States,  to  enforce  the  liability 
of  stockholders  created  by  the  statutes  of  a  State;  so  that  no 
remedy  can  be  applied  in  a  court  of  the  United  States  except 
such  remedy  as  would  have  been  admissible  in  the  courts  of 
the  State  creating  the  liability.''  Enlarging  this  theory,  it  is, 
that  only  the  remedy  created  by  the  statute  which  creates  the 
liability  can  be  applied  as  against  the  stockholder  in  a  foreign 
jurisdiction,  and  not  then,  when  that  remedy  is  a  general  pro- 
ceeding in  equity,  which  requires  the  corporation  and  all  the 
stockholders  to  be  made  parties  defendant,  and  the  equities 
to  be  adjusted  among  the  several  creditors  and  stockholders.' 

§  3055.  Where  the  Foreign  Statute  Kequires  a  Suit  in 
Equity.  —  We  may  then  collect  considerable  judicial  authority 
to  the  effect  that  where  the  statute  governing  the  corporaticMi 

»  Staffordt;.Ingersol,3Hill(N.Y.),     Eep.  520;  Almy  v.  Harris,  5  Johns. 
38;  Farmers'  &c.  Bank  v.  Bearing,  91     (N.  Y.)  175. 

U.  S.  29;  Lynch  v.  Merchants'  Nat.  '  Patterson  «.  Lynde,  106  U.  S.  519. 

Bank,  22  W.  Va.  554 ;  s.  c.  4G  Am.         '  See  next  section. 
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creates  an  individual  liability  on  the  part  of  its  stockholders 
for  its  debts,  and  prescribes  a  remedy  to  enforce  the  same  by 
a  suit  in  equity  brought  on  behalf  of  all  the  creditors,  in  which 
the  corporation  itself  and  all  the  stockholders  within  reach  of 
the  process  of  the  court  are  made  parties,  no  separate  action 
of  any  sort,  whether  at  law  or  in  equity,  can  be  maintained, 
in  a  State  other  than  that  of  the  domicile  of  the  corporation, 
against  any  of  its  stockholders,  however  numerous,  to  charge 
them  with  such  individual  liability.*  The  Supreme  Judicial 
Court  of  Massachusetts  has  settled  finally  upon  this  doctrine, 
and  has  reaffirmed  it  in  recent  cases  in  the  following  lan- 
guage: "This  court  does  not  take  jurisdiction  of  a  suit  to 
enforce  this  liability  of  stockholders  in  a  foreign  corporation, 
not  because  it  would  be  a  suit  to  enforce  a  penalty,  or  a  suit 
opposed  to  the  policy  of  our  laws,  but  because  it  is  a  suit 
against  a  foreign  corporation  which  involves  the  relation 
between  it  and  its  stockholders,  and  in  which  complete  justice 
can  be  done  only  by  the  courts  of  the  jurisdiction  where  the 
corporation  was  created."  ^ 

§  3056.  This  Doctrine,  how  Applied  in  Massachusetts.  — 

The  Massachusetts  court  seems  to  have  allowed  this  prin- 
ciple to  operate  to  exempt  the  resident  stockholders  in  foreign 
corporations  from  the  individual  liability  imposed  upon  them 
by  the  statute  law  governing  the  corporation  in  several  cases. 
In  one  of  these  cases  a  statute  of  New  Hampshire  provided 
that  "all  legal  proceedings  hereafter  commenced  against  any 
individual  stockholder  in  any  corporation  in  this  State,  for 
the  collection  of  a  debt  against  said  corporation,  shall  be  by 
bill  in  chancery,  and  not  otherwise."  Some  of  the  share- 
holders in  a  New  Hampshire  corporation  resided  in  Massa- 

'  Erickson    v.  Nesmith,   15  Gray  Bank  of  North  America  v.  Kindge, 

(Mass.),  221;  Ericksom;.  Nesmith,  4  154  Mass.  203,  205;  s.  c.  26  Am.  St. 

Allen  (Mass.),  233;    Nimic  ti.  Mingo  Eep.  240.    See,  also.  New  Hampshire 

Iron  Works,  25  W.  Va.  184.  Horse  Nail  Co.  v.  Linden  Spring  Co., 

»  Post  V.  Toledo  &c.  E.  Co.,  144  142  Mass.  349,  353,  and  cases  cited, 

Mass.  341,  345;  s.  c.  11  N.  E.  Eep.  several  of  which  bear  upon  this  ques- 

540 ;  59  Am.  Eep.  86 ;  quoted  again  in  tion  by  analogy. 
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chusetts,  and  a  creditor  of  the  corporation  brought  an  action 
at  law  against  one  of  them  in  Massachusetts  to  enforce  the 
individual  liability  created  by  the  New  Hampshire  statute. 
It  was  held,  partly  on  the  ground  that  the  remedy  by  bill  in 
equity  prescribed  by  the  New  Hampshire  statute  was  exclu- 
sive, and  that  no  other  remedy  could  therefore  be  pursued  in 
Massachusetts,  —  that  the  action  could  not  be  maintained. 
But  in  the  opinion  of  the  court,  by  Bigelow,  J.,  it  was  con- 
ceded that  the  same  reinedy  prescribed  by  the  New  Hamp- 
shire statute  might  be  pursued  in  Massachusetts.^  Acting 
upon  this  hint,  the  plaintifif  subsequently  brought  a  bill  in 
equity  in  Massachusetts,  and  was  repelled  upon  the  theory 
set  out  in  another  section.^  That  theory  was  that  the  bill  in 
equity  prescribed  as  the  exclusive  remedy  by  the  New  Hamp- 
shire  statute  meant  a  bill  in  equity  in  New  Hampshire,  in 
behalf  of  all  the  creditors  and  against  all  the  stockholders.' 

§  3057.  And  in  "West  Virginia. — The  reasoning  of  the 
Massachusetts  court  has  been  quoted  and  formally  adopted, 
and  its  doctrine  applied  upon  an  analogous  state  of  facts,  by 
the  Supreme  Court  of  Appeals  of  West  Virginia.*  In  that 
case  a  bill  in  equity  was  filed  against  an  Ohio  corporation  and 
forty-eight  of  its  shareholders,  owning  a  large  majority  of  its 
shares,  in  a  court  of  West  Virginia,  by  one  of  its  creditors  in 
his  own  behalf  and  in  behalf  of  all  the  other  creditors.  The 
bill  showed  that  the  corporation  had  made  an  assignment 
of  its  assets  in  the  State  of  Ohio  to  one  of  its  stockholders, 
and  alleged  a  state  of  facts  which,  if  proved,  would  tend 
to  show  that  the  creditors  had  exhausted  their  remedy  within 
the  State  of  Ohio.  It  appeared  that  the  court  in  the  State 
of  Ohio,  which  obtained  jurisdiction  over  the  administra- 
tion through  the  assignee,  had  been  able  to  bring  before 
it  only  fifteen  of  the  stockholders,  the  same  being  resident 
in  that  State,  and  that  all  the  others  were  non-residents  of 


1 


Erickson  v.  Nesmith,  15  Gray  (Mass.),  221. 
'  Ante,  §  3055.  *  Nimic  v.  Mingo  Iron  Works,  25 

'  Erickson    v.   Nesmith,    4   Allen     W.  Va.  184,  204. 
(Mass.),  233,  236. 
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that  State.  By  the  law  of  Ohio,  prior  to  the  enactment  of 
section  3260  of  the  code  of  that  State,  the  remedy  of  a  cred- 
itor, to  enforce  the  individual  liability  of  stockholders,  was 
an  action  in  the  nature  of  a  suit  in  equity  for  the  benefit 
of  all  the  creditors  and  against  all  the  stockholders,  making 
the  corporation  a  party  defendant;^  and  such,  in  the  view  of 
the  West  Virginia  court,  was  the  effect  of  this  section  of  the 
Ohio  code.  The  court  aflBrmed  a  decree  sustaining  a  demurrer 
to  the  bill,  but  modified  it  so  as  to  dismiss  the  bill  without  pre- 
judice to  the  institution  in  West  Virginia  of  any  other  proper 
proceeding.  The  court  proceeded  upon  the  impossibility 
of  drawing  an  entire  administration  of  the  assets  of  the  cor- 
poration, including  the  individual  liability  of  its  shareholders, 
into  a  court  in  West  Virginia;  for,  although  the  corporation 
had  been  made  a  party  defendant  in  the  court  of  West  Vir- 
ginia, yet  the  assignee  appointed  in  the  State  of  Ohio  could  not 
be  made  to  account  by  a  court  of  West  Virginia,  and  this  of 
itself  would  stand  in  the  way  of  a  complete  administration, 
such  as  should  do  justice  to  all  parties.* 

§  3058.  Applied  in  Massachusetts  so  as  to  Deny  Actions 
at  Law  Given  by  the  Law  of  the  Domicile  of  the  Corpora- 
tion. —  The  .same  doctrine  has  been  reaffirmed  and  applied  in 
Massachusetts  in  a  case  where  the  insolvent  corporation  had 
been  created  by  the  laws  of  Kansas,  and  where  the  proceed- 
ing was  by  a  resident  of  New  York  against  a  resident  of  Cali- 
fornia, to  establish  the  personal  liability  of  the  latter  as  a 
stockholder  under  the  laws  of  Kansas.  The  action  was  an 
action  of  "contract,"  which  is  a  statutory  action  at  law  in 
Massachusetts.  The  declaration,  among  other  things,  con- 
tained the  following  averment:  "And  the  plaintiff  further 
says  that  by  the  laws  of  the  State  of  Kansas,  if  any  execu- 
tion shall  have  been  issued  against  the  property  or  effects  of 
a  corporation,  except  a  railway  or  religious  or  charitable  cor- 
poration, and  there  cannot  be  found  any  property  whereon  to 

1  Wright  V.  McOormack,  17  Ohio  '  Nimic  v.  Mingo  Iron  Works,  25 

St.  86;  Umsted  v.  Buskirk,  Id.  113.        W.  Va.  184,  204. 
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levy  such  execution,  then  execution  may  be  issued  against 
any  of  the  stockholders  to  an  extent  equal  in  amount  to  the 
amount  of  stock  by  him  or  her  owned,  together  with  any 
amount  unpaid  thereon;  or  the  plaintiff  in  the  execution  may 
proceed  by  action  to  charge  the  stockholders  with  the  amount 
of  his  judgment,  and  such  plaintiff  may  maintain  an  action 
at  law  against  any  one  or  more  of  the  stockholders  of  such 
corporation  to  recover  a  debt  due  by  the  corporation."  It 
did  not  set  forth  any  statute  of  Kansas,  nor  show  to  what 
extent  the  laws  of  Kansas,  above  recited,  were  statutory  or 
rested  merely  in  judicial  decisions;  and  the  Massachusetts 
court  professed  some  embarrassment  for  this  reason.  But  it 
was  plain  enough  that  the  pleader  averred,  and  intended  to 
aver,  that,  under  the  statute  law  of  Kansas,  he  might  have 
maintained  an  action  at  law  against  the  defendant  stockholder 
in  the  courts  of  Kansas,  if  he  could  have  found  him  within 
their  jurisdiction.  The  court  sustained  a  demurrer  to  this 
declaration,  proceeding  very  much  upon  the  ground,  taken  in 
its  decisions  applicable  to  cases  where  the  remedy  within  the 
State  of  the  domicile  of  the  corporation  was  a  remedy  in 
equity.* 

§  3059.  Comments  on  the  Massachusetts  Doctrine. — It  is 

to  be  regretted  that  the  Massachusetts  court  does  not,  in  any  of 
these  decisions,  suggest  a  remedy,  or  whether  any  remedy  at  all  will 
be  allowed  to  the  creditor  of  the  foreign  corporation  against  such  of 
its  stockholders  as  may  happen  to  reside  within  the  limits  of  Massa- 
chusetts. If  those  decisions  rest  upon  the  ground  that  suits  in 
equity  cannot  be  sustained  against  such  of  the  stockholders  as  reside 
in  Massachusetts,  where  the  law  of  the  domicile  of  the  corporation 
allows  a  bill  in  equity  brought  in  behalf  of  all  its  creditors  against 
the  corporation  and  all  its  stockholders,  on  the  theory  that  complete 
justice  cannot  be  done  by  allowing  a  separate  suit  in  equity  against 
the  stockholders  residing  in  Massachusetts,  but  that  to  allow  this  will 
operate  to  do  injustice  to  them,  —  then  the  logical  conclusion  i*,  that 
where  a  general  winding-up  bill  is  brought  in  the  State  of  the  domi- 


1  Bank  of  North  America  v.  Eindge,  154  Mass.  203;  s.  c.  26  Am.  St.  Eep. 
240;  27  N.  E.  Rep.  1015. 
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cile  of  the  corporation,  and  a  receiver  or  assignee  appointed  to  col- 
lect and  administer  its  assets,  this  receiver  or  assignee  ought,  after 
an  account  has  been  taken,  stated,  and  confirmed,  showing  the 
amount  which  ought  to  be  contributed  by  each  of  the  several  stock- 
holders toward  the  liquidation  of  the  debts  of  the  corporation  and 
the  expenses  of  the  administration,  to  be  allowed  to  maintain 
actions  at  law  in  Massachusetts,  against  the  several  stockholders 
resident  there,  for  the  amounts  found  due  from  them  respectively  as 
contributories.  Such  actions,  it  is  perceived,  are  now  allowed  in 
the  courts  of  the  United  States  and  in  the  courts  of  many  of  the 
States.'  But  if,  as  seems  from  one  of  its  holdings,"  the  Massachusetts 
court  intends  to  deny  all  remedy  whatever  to  creditors  of  corpora- 
tions created  under  the  laws  of  other  States  against  its  own  citizens, 
who  may  be  stockholders  in  such  corporations,  to  enforce  not  only  a 
statutory  superadded  individual  liability,  but  also  to  enforce  an 
equitable  liability  where  there  has  been  merely  a  sham  payment  of 
the  shares,  then  an  ineffectual  search  will  be  made  to  discover  any 
principle  of  law,  sense,  or  justice  which  will  support  its  conclusion. 
The  doctrine  that  an  action  to  compel  payment  of  what  remains 
unpaid  by  the  shareholder  in  respect  of  his  shares  is  an  action 
depending  upon  the  vigor  of  the  foreign  statute,  and  not  upon  the 
contract  of  the  shareholder  merely,  is  a  complete  fallacy.  The  for- 
eign statute  is  merely  an  enabling  act.  The  foreign  Legislature  says, 
to  whom  it  may  concern:  You  may  organize  yourselves  into  a  cor- 
poration, and  take  unto  yourselves  certain  franchises  and  immunities, 
by  taking  certain  steps  of  procedure,  but  in  so  doing  you  clothe  your- 
selves with  certain  liabilities.  Among  these  is  the  obligation  of 
paying  for  your  shares  according  to  your  contract,  when  that  pay- 
ment shall  become  necessary  to  liquidate  the  debts  of  the  corpora- 
tion. Another  is  the  obligation  of  paying  an  equal  amount  beyond 
the  par  value  of  your  shares,  in  case  that  amount  shall  become 
necessary  to  liquidate  the  debts  of  the  corporation.  You  may  have 
the  franchises  of  a  corporation  and  the  immunities  of  corporators, 
except  that  to  that  extent  you  shall  remain  liable  as  partners. 
Such  a  statute  is  merely  an  enabling  act;  no  one  is  obliged  to  become 
a  member  of  a  corporation  under  it;  no  one  can  be  compelled  to 
become  under  it  a  shareholder  in  a  corporation  against  his  will.' 
When  several  adventurers  join  together,  and  procure  themselves  to 

>  Ante,  §  3049;  post,  §§  3492,  3568,  »  Ante,  §3056. 

et  seq.  '  Ante,  §  52. 
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be  incorporated  under  it,  and  subsequently  contract  debts  in  their 
corporate  name  and  character,  they  contract  with  their  creditors  to 
become  liable  according  to  the  terms  of  the  statute.  This  is  not  an 
implied  contract,  because  an  implied  contract  exists  only  on  a 
theory  of  justice  under  which  the  law  raises  the  duty  of  paying  a 
debt  when  the  party  has  not  agreed  to  pay  it.  It  is  an  express  con- 
tract, and  it  is  none  the  less  an  express  contract  because  it  is  not 
expressed  in  a  few  direct  words.  It  is  expressed  by  the  statute,  and 
by  what  the  coadventurers  have  written  and  done  under  it,  when 
taken  and  read  together  as  a  whole.  And  this  contract  is  the  con- 
tract of  the  stockholders,  and  it  ought  to  be,  on  the  principles  of 
the  common  law,  enforceable  asa  contract  in  every  jurisdiction;  and 
to  enforce  it  as  a  contract  does  not  import  the  law  of  one  State  into 
another  State  and  give  it  an  extraterritorial  effect,  in  any  proper 
sense.  It  merely  allows  that  law  to  be  read  for  the  purpose  of 
determining  the  contract  into  which  the  stockholder  has  entered. 
The  State  of  the  domicile  of  the  stockholder  is  extending  no  comity 
to  the  State  of  the  domicile  of  the  corporation,  by  allowing  the  con- 
tract to  be  enforced  in  its  courts.  But  if,  in  so  doing,  it  is  extend- 
ing a  comity  to  such  other  State,  then  the  conclusion  is  equally 
strong  against  the  propriety  of  the  Massachusetts  doctrine.  The 
rule  which  denies  the  comity  of  a  remedy  to  the  creditor  of  the 
foreign  corporation  against  the  domestic  stockholder,  may  become  of 
the  most  serious  character.  One  can  readily  understand  that  a 
manufacturing  corporation  might  be  organized  under  the  laws  of 
New  Hampshire  to  carry  on  a  manufacture  there,  nearly  all  of 
whose  stock  was  held  by  residents  of  Boston.  In  such  a  case,  the 
operation  of  this  rule  would  result  in  a  total  defeat  of  the  pur- 
poses of  the  statute  of  New  Hampshire  governing  the  corporation. 
The  State  of  Massachusetts  would  assume  the  attitude  of  saying  to 
the  State  of  New  Hampshire:  "  Your  comity  and  generous  policy 
have  clothed  certain  of  our  citizens  with  the  privileges  and  immu- 
nities of  a  corporate  organization,  and  have  withheld  from  them  none 
of  the  advantages  flowing  therefrom;  but  our  comity  and  policy  for- 
bid that  they  should  be  subjected  to  any  of  the  burdens  of  that  situ- 
ation. If  your  citizens  have  given  credit  to  this  corporation,  on  the 
faith  that  our  comity  would  compel  our  citizens,  who  have  enjoyed 
the  fruits  of  that  credit,  to  respond  according  to  the  obligation  which 
they  assumed  when  you  made  them  a  corporation,  they  must  take 
the  consequences."     The  views  of  the  Massachusetts  court  stand 
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out  in  striking  contrast  with  those  expressed  by  an  eminent  jurist 
of  the  State  of  New  York,  when  delivering  the  judgment  of  the  Court 
of  Appeals  of  that  State  upon  a  somewhat  similar  question.'  Massa- 
chusetts is  one  of  the  creditor  States  of  the  American  Union.  In 
proportion  to  her  population  her  citizens  are  probably  the  largest 
investors  in  ventures  prosecuted  by  means  of  corporations  organized 
in  other  States  and  countries.  This  doctrine,  which  screens  her 
citizens  from  the  liability  imposed  upon  the  coadventurers  in 
such  corporations  who  happen  to  be  residents  of  other  States,  is 
grossly  unjust;  and  it  is  none  the  less  unjust  because  it  is  declared 
in  a  series  of  decisions  of  a  court  of  great  learning  and  reputation, 
and  attempted  to  be  bolstered  up  by  legal  theories  and  reasons.  It 
is  an  ungrateful  return  for  the  facilities  afforded  by  other  States  and 
countries  to  the  citizens  of  Massachusetts  for  a  profitable  employ- 
ment of  their  surplus  capital.  Under  it,  all  that  a  stockholder  of  a 
failing  foreign  corporation  will  have  to  do  to  escape  his  liability  will 
be  to  move  with  his  property  into  Massachusetts;  and  Massachu- 
setts will  thus  become  the  White  Friars  of  dishonest  stockholders. 

§  3060.  Contrary  Holding's  on  the  Same  Subject.  —  But, 
as  we  shall  perhaps  discover  hereafter,  judicial  authority  to  the 
foregoing  effect  has  not  been  uniform.  Thus,  in  a  case  in  South 
Carolina,  a  bill  in  equity  under  the  New  York  statute  authorizing 
manufacturing  incorporations  was  maintained  against  a  single 
stockholder,  notwithstanding  the  objection  that  all  the  stock- 
holders were  not  joined,  and  that  the  plaintiff  had  no  right  to  a 
decree  against  the  defendant  for  anything  more  than  con- 
tribution after  the  accounts  necessary  for  the  purpose  had  been 
stated.  But  it  is  very  important  to  note  that  it  appeared,  not 
only  that  the  company  was  insolvent,  but  that  all  the  other 
stockholders  had  responded  for  its  debts  to  the  extent  of  their 
statutory  liabilities.^  So,  in  a  case  in  Missouri  a  suit  in  equity 
was  maintained  by  a  resident  debtor  against  a  resident  stock- 
holder of  a  corporation  domiciled  in  Illinois,  which  corpora- 
tion was  insolvent,  and  was  undergoing  final  administration 
in  Illinois  by  means  of  a  receiver.  The  plaintiffs  had  pur- 
sued their  remedies  at  law  in  Illinois,  had  recovered  judg- 

'  Referring  to  Merrick  n.  Van  Sant-  '  Sackett's  Harbor  Bank  v.  Blake, 

voord,  34  N.  Y.  208,  213.  3  Rich.  Eq.  (S.  0.)  225. 
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ments,  and  had  taken  out  executions,  which  were  returned 
nulla  bona,  and  the  whole  assets  of  the  corporation  had  been 
placed  in  the  hands  of  a  receiver.  The  action  was  to  recover 
unpaid  balances  upon  the  share  subscription  of  the  defendant.' 
From  the  foregoing  statement,  it  is  plain  that  the  case  was 
badly  decided,  and  that  no  right  of  action  at  all  lay  in  behalf 
of  Missouri  creditors,  but  that  the  only  right  of  action  which 
existed,  being  a  right  assertable  only  in  right  of  the  corpo- 
ration— the  right  to  call  in  the  unpaid  balances  due  to  it  from 
its  shareholders  as  a  trust  fund  for  its  creditors,  and  as  a  part 
of  its  equitable  assets — had  passed  to  the  receiver  in  Illinois, 
and  consequently  could  not  exist  in  separate  creditors  in  Mis- 
souri, or  anywhere  else.  This  difficulty  was  not  suggested 
by  counsel,  and  was  evidently  overlooked  by  the  court.  There 
was  another  difficulty,  technical  in  its  nature,  and  which,  it  is 
believed,  the  court  properly  disregarded,  and  that  was  the 
difficulty  of  allowing  the  plaintiff  in  a  so-called  foreign  judg- 
Tnent  to  maintain  an  action  thereon  in  the  nature  of  a  cred- 
itor's bill.^     Nor  does  this  conception  necessarily  exclude  the 


'  Shickle  v.  Watts,  94  Mo.  410.  judgments.    Freem.    Judg.,    §    575. 

*  See,  as  to  this  doctrine,  Claf-  The  object  of  getting  the  judgments 
lin  V.  McDermott,  12  Fed.  Rep.  375 ;  and  issuing  the  executions  thereon 
Tarbell  v.  Griggs,  3  Paige  (N.  Y.),  was  to  demonstrate  that,  so  far  as 
207;  s.  c.  23  Am.  Dec.  790;  Davis  concerned  proceedings  against  the 
^j.  Bruns,  23  Hun  (N.Y.),  648.  See,  corporation,  the  plaintiffs  were  reme- 
however,  Hatch  v.  Dorr,  4  McLean  diless.  The  judgments,  etc.,  intro- 
(U.  S.),  112,  and  Wilkinson  v.  Yale,  duced,  established  this  fact  as 
6  McLean  (U.  S.),  16.  The  doctrine  conclusively  as  though  they  were 
is  narrow  and  tribal.  It  has  no  place  domestic  judgments.  It  has  been 
except  with  reference  to  strictly  for-  ruled  in  this  State  that,  though  our 
eign  judgments,  and  it  ought  not  to  statute  required  judgment  of  disso- 
disfigure  the  jurisprudence  of  a  col-  lution  before  proceedings  could  be 
lectionof  sister  States,  bound  together  had  against  a  stockholder,  yet  that, 
in  the  closest  political,  commercial,  where  dissolution  sufficiently  ap- 
and  social  union.  It  was  properly  peared  aliunde,  obtaining  a  judg- 
repudiated  by  the  Missouri  court  in  ment  dissolving  the  corporation  was 
Shickle  v.  Watts,  supra,  Sherwood,  J.,  not  necessary.  State  Sav.  Asso.  v. 
saying :  "  The  judgments  in  the  case  Kellogg,  52  Mo.  583.  So,  in  this  case 
at  bar  were  entitled  to  full  faith  and  a  court,  and  especially  a  court  of 
credit  in  this  State  (Eev.  Stat.  1879,  equity,  which  regards  substance  and 
§2735),  and  had  the  same  force  and  not  form,  would  not  require  the  plain- 
dignity,  pro  hac  vice,  as  if  domestic  tiffs,  having  recovered  judgments  in 
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right  of  action  in  the  receiver,  assignee,  or  the  other  trustee, 
of  a  foreign  corporation,  to  recover  from  the  domestic  stock- 
holder, in  an  action'  at  law,  an  assessment  regularly  made 
upon  him  as  a  shareholder  by  the  court  in  the  foreign  juris- 
diction  superintending  the  winding-up  proceeding.^ 

§  3061.  Ancillary  Suit  in  Massacbusetts  for  Discovery.  — 

The  Massachusetts  court,  however,  concedes  this  much  to  the 
non-resident  judgment  creditor  of  a  foreign  corporation,  — 
that  he  may  maintain  a  bill  in  equity  in  Massachusetts 
against  the  officers  of  the  debtor  corporation  for  the  discovery 
of  the  names  of  its  stockholders,  and  of  the  number  of  shares 
held  by  each,  where  such  officers  reside  in  Massachusetts  and 
the  books  of  the  corporation  are  kept  th^re,  — to  the  end  that 
such  non-resident  creditor  may,  by  a  suit  in  the  State  of  the 
domicile  of  the  corporation,  enforce, under  the  law  of  the  cor- 
poration, a  personal  liability  upon  such  stockholders  as  may 
be  caught  there.  For  this  concession  the  foreign  creditor 
ought,  perhaps,  to  render  thanks  to  the  State  of  Massachu- 
setts; but  it  is  to  be  regretted  that  there  is  no  clear  expression 
in  the  opinion  of  the  Massachusetts  court  of  the  conclusion 
that,  by  any  possibility,  the  evidence  so  discovered  could  be 
used  against  any  of  the  stockholders  domiciled  in  Massachu- 
setts; although  it  would  seem  that  the  corporation  was  what 
is  known  as  a  "tramp  corporation,"  being  a  corporation  organ- 
ized under  the  laws  of  Ohio  by  citizens  of  Massachusetts,  who 
kept  all  its  books  and  accounts  in  Massachusetts.^ 

§  3062.  Resident  Members  of  Resident  Corporations  Lia- 
ble on  Foreign  Contracts.  — The  Massachusetts  court  has  also 
conceded  so  much  as  to  hold  that  the  resident  members  of  a 
Massachusetts  corporation  are  liable  upon  contracts  entered 
into  by  the  corporation  in  another  State  with  citizens  of  that 

the  foreign  jurisdiction,  which  prov-  service  could  be  had  here  on  an  of- 

ed   unavailable  by  reason  of  the  in-  fleer  of  the  insolvent  corporation." 
solvency  of  the  foreign  corporation,  '  Post,  §  3568. 

should  be  required  again  to  go  through  ''  Post  v.  Toledo  &c.   R.   Oo.,   144 

the  same  barren  and  meaningless  cere-  Mass.  341;  s.  c.  59  Am.  Rep.  86. 
mony  in  this  State,  merely  because 
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State,  in  like  manner  and  to  the  same  extent  as  upon  contracts 
entered  into  in  Massachusetts  with  its  citizens.  Bigelow,  0.  J., 
resorted  to  an  argument  of  considerable  length  to  defend  a 
conclusion  of  such  obvious  justice.' 

§  3063.  Interpretation  of  the  Foreign  Statute  in  the  Foreigrn 
Forum  Followed.  —  In  all  such  cases,  where  the  question  of  the 
liability  of  the  resident  stockholder  depends  upon  the  interpre- 
tation of  the  charter  or  statute  of  the  foreign  State  by  which 
the  corporation  was  created,  or  by  which  it  is  governed,  the 
court  will  follow  thcj  interpretation  which  the  courts  of  that 
State  have  put  upon  it,  in  pursuance  of  the  well-known  rule 
that  a  foreign  tribunal  is  followed  in  the  interpretation  of  its 
own  statutes.^ 

§  3064.  Kemedy  According'  to  the  Law  of  the  Forum.  — 

Upon  a  well-understood  principle,  matters  pertaining  to  the 
remedy  follow  the  law  of  the  forum.'  A  special  remedy  against 
stockholders,  given  by  the  law  of  the  domicile  of  the  corpora- 
tion, will  not  be  transported,  so  to  speak,  into  another  State 
for  the  purpose  of  applying  it  against  a  stockholder  found 
there.*  But  a  statute  creating,  in  favor  of  tlie  creditor  of  the 
corporation  and  against  the  stockholder,  a  common-law  liabil- 
ity, may  be  enforced  in  another  State  by  an  ordinary  action 
at  law.'  And  the  general  rule,  no  doubt,  is,  that  where  the 
statute  law  of  the  State  creating  the  corporation  mak^s  the 
stockholders  liable  to  its  creditors,  but  without  prescribing 

'  HutcMns  V.  New  England  Coal  45  Fed.  Eep.  445;   Chase  v.  Curtis, 

Co.,  4  Allen  (Mass.),  580.  113  U.  S.  452;  s.  c.  5  Sup.  Ot.  Eep. 

'  Johnston  v.  South  Western  &c.  554: 
Bank,  3  Strob.  Eq.   (S.  0.)  263;  St.  »  Deadwood   First   Nat.   Bank   v. 

Louis  Sav.  AsBO.  v.  O'Brien,  51  Hun  Gustin-Minerva   &c.   Co.,   42    Minn. 

(N.Y.),  45;  s.  c.  3  N.  Y.  Supp.  764;  327;  «.  c.  18  Am.  St.  Eep.  510;  6L.E. 

Merrimac  Mining  Co.  v.  Levy,  54  Pa.  A.  676;  7  Bail.  &  Corp.  L.  J.  175;  44 

St.  227;  s.  c.  93  Am.  Dec.  697.     See,  N.  "W.  Eep.  198. 
also,  Franks  Oil  Co.  v.  McOleary,  63  *  May  v.  Black,  77  Wis.  101 ;  s.  c. 

Pa.   St.  317,  319,  where  the  former  45  N.  W.  Eep.  949. 
case  is  referred  to.    This  doctrine  is  '  St.  Louis  Sav.  Asso.  v.  O'Brien, 

either  stated  in  terms  or  conceded  in  51  Hun  (N.Y.),  45;  s.  c.  3  N.  Y.  Supp. 

all  the  decisions.   Allen  v.  Fairbanks,  764. 
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the  mode  of  making  this  liability  available  to  them,  the  course 
of  proceeding  in  another  State  must  be  regulated  by  the  law 
of  that  State.*  A  disgraceful  decision  in  New  Hampshire 
denied  a  creditor  of  an  Ohio  corporation  a  remedy,  on  the 
ground  that  the  bill  did  not  show  by  what  remedial  process 
the  individual  liability  of  stockholders  was  enforced  in  Ohio;' 
and  a  court  of  the  United  States  has  held,  upon  what  tenable 
theory  it  is  hard  to  understand,  that  the  fact  that  an  execu- 
tion by  a  creditor  of  an  insolvent  corporation,  on  a  judgment 
obtained  in  the  State  of  its  organization,  has  been  returned 
unsatisfied,  will  not  entitle  him  to  maintain  a  bill  in  another 
State,  where  no  judgment  has  been  recovered,  to  compel  pay- 
ment by  a  stockholder  of  the  amount  of  his  subscription  to 
the  capital  stock.*  No  sound  reason  is  perceived  why  a  special 
remedy  given  by  statute  against  stockholders  in  corporations 
generally  should  not  be  available  against  a  resident  stock- 
holder in  a  foreign  jurisdiction,  where  the  foreign  statute 
creates  a  right  to  which  the  domestic  statute  may  appropri- 
ately supply  the  remedy.  Accordingly,  we  find  a  recent  hold- 
ing to  the  effect  that  a  judgment  debtor  o{  &  foreign  corporation, 
after  return  of  execution  unsatisfied,  may  sue  a  stockholder 
indebted  to  the  corporation  for  an  unpaid  subscription  to  its 
capital  stock,  under  the  provision  of  the  New  York  Code  of 
Civil  Procedure,*  that  where  execution  has  been  returned 
unsatisfied,  the  creditor  may  maintain  an  action  against  the 
debtor,  or  any  other  person,  to  compel  the  discovery  of  prop- 
erty or  money  due  the  debtor,  to  procure  satisfaction  of  his 
demand." 

§  3065.  Whether  Foreign  Stockholders  Entitled  to  Con- 
tribution from  Kesident  Stockholders. — A  recent  and  unjust 
Federal  decision  is  to  the  efi'ect  that  where  the  foreign  statute 
which  gives  the  liability  is  penal, — as  where  it  imposes  a  joint 

'  Drinkwater  v.  Portland  &c.  E.  •  Globe  EoUing  MDl  Co.  v.  Ballou, 

Co.,  18  Me.  35.    Compare  Kersell  v.  42  Fed.  Eep.  749. 
Marshall,  1  Com.  B.  (n.  s.)  241.  *  N.  Y.  Code  Civ.  Proc,  $  1871. 

"  Eice  V.  Merrimac  Hosiery  Co.,  56  '  Persch  v.  Simmons,  3 N.  Y.  Supp. 

N.  H.  114.  788. 
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and  several  liability"  for  the  failure  to  file  a  certificate  stating 
the  amount  of  the  assessments  voted  by  the  company  and 
actually  paid  in,  and  the  amount  of  all  existing  debts,  —  the 
stockholders  residing  in  the  State  of  the  domicile  of  the  cor- 
poration against  whom  the  liability  has  been  enforced  cannot 
maintain  a  suit  in  equity  against  stockholders  in  another 
State  for  contribution.^  It  is  hard  to  conceive  of  any  ground 
under  which  this  decision  is  tenable,  unless  all  the  stock- 
holders are  to  be  regarded  as  joint  tort-feasors,  which  plainly 
cannot  be  sustained  in  any  case  where  the  default  is  that  of 
the  managers  merely.  The  stockholders  thus  exempted  from 
the  obligation  of  contribution  maybe  the  very  ones  who  com- 
mitted the  statutory  default.  For  instance,  there  is  a  Missouri 
railroad  corporation  which  was  lately  owned  in  New  York  and 
by  one  man.  He  named  his  directors,  who  were  merely  his 
dummies.  Suppose  that  in  such  a  case  such  a  default  should 
occur,  and  insolvency  supervene.  The  few  Missouri  stock- 
holders would  be  liable  under  this  statute  for  his  default,  and 
could  not  even  get  contribution  from  him.  But  where  a 
statute  of  the  State  in  which  the  corporation  is  domiciled 
allows  an  execution  to  be  issued  against  any  stockholder  that 
may  be  found  within  the  jurisdiction,  upon  an  order  of  court, 
procured  upon  notice  and  a  hearing,  upon  a  motion  made  by 
a  judgment  creditor  of  the  corporation,^ — he  is,  upon  common 
principles  of  equity,  entitled  to  contribution  from  the  other 
shareholders;*  and  there  is  no  good  reason  why  this  right 
should  be  denied  or  impeded  from  the  mere  fact  that  the 
stockholders  from  whom  he  seeks  to  enforce  it  are  residents 
of  another  State.  A  court  of  the  United  States  will,  at  least, 
allow  him  to  maintain  a  suit  in  equity  against  such  non- 
resident stockholder  for  contribution;*  and  this,  although  the 
proceeding  under  which  he  was  compelled  to  pay  the  debt  of 
the  judgment  creditor  of  the  corporation  would  not  have  been 

'  Sayles  v.  Brown,  40  Fed.  Rep.  8.      in  equity  in  general,  see  Deering  v. 

'  Such  ■was  the  Missouri  statute  in      Winchelsea,  2  Bos.   &  P.  270 ;  post, 
the  case  under  consideration.    Post,      §  3816. 
^  3602,  *  Allen  v.  Fairbanks,  45  Fed.  Eep. 

»  As  to  this  right  of  contribution     445. 
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maintainable  against  the  non-resident  shareholder  from  whom 
he  seeks  contribution.* 

§  3066.  BeviTlngr    a    Judgment    against    Corporation    to 
Keach  Property  of  Non-resident  Members  within  the  State. — 

It  has  been  held  that  where  a  party  recovers  judgment 
against  a  corporation,  or  some  of  its  members,  after  it  is  dis- 
solved, and  such  party  dies,  and  some  of  the  members  are 
non-residents,  if  there  are  any  effects  of  the  corporation  in 
the  State,  or  any  debts  due  to  such  non-resident  members  by  resi- 
dents in  the  State,  a  court  of  equity  may  revive  the  judgment, 
and  subject  the  effects,  etc.  But  if  there  are  no  effects  within 
the  jurisdiction,  the  non-residents  cannot  be  reached.* 

'  Allen  V.  Fairbanks,  45  Fed.  Eep.         '  De  Wolf  v.  Mallett,  3  Dana  (Ky.), 
445.  214, 218. 
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CHAPTER  L. 

STATUTE  CREATING  A  JOINT  AND  SEVERAL  LIABILITY  AS 

PARTNERS. 

Section  Secttion 

3071.  Classification   of  the  statutory      3077.  Liability    as    partners   that  of 

liability  of  stockholders.  principal  debtors,  not  that  of 

3072.  Nature  of  the  liability  of  part-  guarantors  or  sureties. 

ners.  3078.  Direct  action  against  the  mem- 

3073.  Stockholders  so  liable  until  or-  hers  as  partners. 

ganization  perfected  and  cap-      3079.  Limitation  runs  from  contract- 
ital  paid  in.  ing  of  debt. 

3074.  Other  cases    where    they   are      3080.  Liability    several    as    well    as 

liable  as  partners.  joint :  assets  of  deceased  stock- 

3075.  "  Double   liability,"   when   re-.  holders  liable. 

garded     as     that   of     part-      3081.  Unlimited  several  liability  with- 
ners.  out  right  of  contribution. 

3076.  Liability  as  partners  attaches      3082.  LiabiUty    of    stockholder    not 

to  members    who    are  such  merged  by  judgment  against 

when  debt  contracted.  corporation. 

§  3071.  Classification  of  the  Statutory  Liiability  of  Stock- 
holders. —  The  policy  has  taken  root  in  many  of  the  Ameri- 
can States  of  charging  stockholders  in  corporations  with  a 
liability  greater  than  that  which  attaches  to  them  under  the 
rules  of  equity.  An  examination  of  these  statutes  will  show 
that  some  of  them  are,  so  to  speak,  merely  declaratory  of  the 
common  law ;  that  is,  they  attach  to  the  stockholder  no  other 
or  greater  liability  than  that  which  attaches  to  him  under  the 
principles  of  equity  already  set  forth.  It  will  further  appear 
that  the  liability  which'  other  statutes  ascribe  to  stockholders, 
in  excess  of  their  general  liability  in  equity,  which  I  shall 
term  their  contract  liability,  is  of  four  sorts:  1.  A  joint  and  sev- 
eral liability  as  partners;  2.  A  joint  and  several  liability  as  gvbar- 
antors;  3.  A  limited  several  liability;  4.  An  unlimited  several 
liability. 
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§  3072.  Jfature  of  the  Liability  of  Partners.  —  1.  Let  us 

first  notice  those  charters  and  statutes  which,  in  the  creation 
and  regulation  of  corporations,  ascribe  to  their  members  an 
unrestricted  liability  as  partners.  It  will  be  necessary,  at  the 
outset,  to  inquire  what  are  the  liabilities  of  general  partners 
to  the  creditors  of  the  partnership  firm.  This  question  has 
been  answered  with  the  greatest  clearness  and  propriety  by 
Lord  Justice  Lindley,  in  his  much-approved  work  on  the  Law 
of  Partnership,  as  follows:  "  By  the  common  law  of  this  coun- 
try, every  member  of  an  ordinarj'  partnership  is  liable,  to  the 
utmost  farthing  of  his  property,  for  the  debts  and  engage- 
ments of  the  firm.  The  law,  ignoring  the  firm  as  anything 
distinct  from  the  persons  composing  it,  treats  the  debts  and 
engagements  of  the  firm  as  the  debts  and  engagements  of  the 
partners,  and  holds  each  partner  liable  for  them  accordingly. 
Moreover,  if  judgment  is  obtained  against  the  firm  for  a  debt 
owing  by  it,  the  judgment  creditor  is  under  no  obligation  to 
levy  execution  against  the  property  of  the  firm  before  having 
recourse  to  the  separate  property  of  the  partners;  nor  is  he 
under  any  obligation  to  levy  execution  against  all  the  partners 
ratably,  but  he  may  select  any  one  or  more  of  them,  and  levy 
execution  upon  him  or  them,  until  the  judgment  is  satisfied, 
leaving  all  questions  of  contribution  to  be  settled  afterwards 
between  the  partners  themselves."*  It  is  scarcely  necessary 
to  say  that  where  a  corporation  has  been  lawfully  formed,  its 
stockholders  are  not  partners,  even  as  amongst  themselves, 
unless  the  governing  statute  makes  or  leaves  them  so.^ 

§  3073.  Stockholders   so  Liiable  Until    Organization    Per- 
fected and  Capital  Paid  in.  —  As  already  seen,*  this  liability 

'  Lindley  on  Part.  300.    "Incases  Jamieson,    5   Term    Eep.    553,   556; 

atlaw,"  says  Professor  Parsons  (Pars.  LordEldon,  in  Ex  parte  Euffin,  6  Ves. 

on  Part.  350,  note),"  there  has  never  119 ;  Abbott  v.  Smith,  2  W.  Black.  949, 

been  a  doubt  of  the  immediate  liabil-  per  De  Grey,  C.  J. ;  Jones  v.  Clayton, 

ity  of  each  partner  to  have  the  judg-  4  Maule  &  S.  349;  Villa  v.  Jonte,  17 

ment  against  the  firm  fully  satisfied  La.  Ann.  9 ;  Nicholson  v.  Janeway,  16 

from  his  assets,  or  of  his  liability  in  N.  J.  Eq.  285. 
tolido."    To  this  he  cites,  WooUey  v.  *  Baker  v.  Backus,  32  HI.  79. 

Kelly,  1  Bam.  &  C.  68;  Herries  v.  *  Ante,  §  2969. 
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attaches  to  members  of  corporations  as  to  those  debts  con- 
tracted before  they  had  so  far  perfected  their  corporate  organ- 
ization as  to  clothe  themselves  with  the  immunities  attaching 
to  members  of  corporations.^  Thus,  until  the  capital  stock  of 
a  corporation,  as  fixed  and  limited  by  the  articles  of  associa- 
tion, under  the  General  Statutes  of  Massachusetts,  chapter  61, 
has  been  divided  into  shares,  the  members  hold  the  whole 
capital  in  common,  and,  by  reason  of  such  holding,  may  be 
individually  liable,  under  another  statute,*  for  the  debts  of  the 
company.*  So,  under  a  charter  providing  that  "  until  $30,000 
of  the  capital  stock  shall  have  been  paid  in,  every  stockholder 
shall  be  held  individually  liable  for  the  debts  of  the  company," 
the  stockholders  are  liable  to  be  sued  as  partners,  and  not 
as  guarantors;*  and  hence  the  remedy  of  a  creditor,  who  was 
also  a  stockholder,  was  in  equity  and  not  at  law.*  Although 
this  liability  is  in  many  cases  declared  by  statute,*  it  cannot 
be  regarded  in  all  cases  as  special  and  statutory;  since  before 
there  has  been  a  de  facto  organization,  the  stockholders  are 
liable  as  partners  under  the  general  principles  of  law.'  But 
when  such  an  organization  has  been  perfected,  their  liability, 
on  the  ground  that  their  authorized  capital  stock  has  not 
been  taken,  must  be  sought  for  in  the  statute  law,  or  it  may 
safely  be  affirmed  that  it  does  not  exist  at  all.' 

'  Broyles    v.    McOoy,    6    Sneed  stock  should  consist  of  $300,000,  di- 

(Tenn.),  602.  vided  into  shares  of  $100  each,  to  be 

»  Mass.  Stat.  1862,  ch.  218.  subscribed  and  paid  for  in  such  man- 

•  Hawes  v.  Anglo-Saxon  Co.,  101  ner  as  the  by-laws  of  the  company- 
Mass.  385;  111  Mass.  200;  First  Nat.  might  prescribe.  The  corporation 
Bank  v.  Almy,  117  Mass.  478.  engaged  in  mining  coal  in  Ohio,  and 

♦  Perkins  v.  Sanders,  56  Miss.  733.  -when  only   $120,000    of   the  capital 

*  Ibid.;  post,  §  3446.  stock  was  taken,  its  president,  who 

•  Ante,  4  2983.  was  one  of  the  incorporators,  executed 
'  Ante,  ^  218,  2969.  a  note  payable  to  B.,  its  secretary 
»  To  illustrate :  The  charter  of  the     and  treasurer,  for  $7,500,  for  money 

Southern  Ohio  Oanal  Company,  incor-  loaned  to  the  company,  which  B.  in- 

porated  by  a  special  act  of  the  Iiegisla-  dorsed  to  a  bank,  informing  its  cashier 

ture  of  Kentucky,  with  power  to  mine  that  the  company  was  a  corporation, 

coal  without  and  within  Kentucky,  In  an  action  by  the  bank,  on  the  note, 

authorized  the  company  to  borrow  against  the  stocltholders  as  partners, 

money  in  the  prosecution  of  its  busi-  it  was  held  that  they  were  not  liable, 

ness,  and  declared   that  its  capital  First  Nat.  Bank*.  Hall,  35  Ohio  St.  158. 
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§  3074.  Other  Cases  where  They  are  Liable  as  Partners. 

The  stockholders  of  incorporated  companies  have  been  held 
liable  as  partners,  precisely  as  though  they  had  not  been 
incorporated,  under  a  charter  provision  declaring  them  liable 
individually  "  in  the  same  manner  as  carriers  at  common  law 
for  the  transportation  of  all  goods,"  etc.;^  under  a  charter 
making  them  personally  liable,  "  at  all  times,  for  all  debts 
due  by  said  corporation,"  '^  though  this  liability  attached  only 
to  those  who  were  members  of  the  corporation  when  the  suit 
was  brought;  *  under  a  charter  making  them  personally  liable, 
"  provided  said  corporation  shall  become  insolvent,"  etc., — 
their  liability  as  joint  debtors  or  copartners  attaching  when- 
ever the  corporate  responsibility  fails; ^  under  a  charter  pro- 
viding that,  "  for  want  of  corporate  property  whereon  to  levy 
execution,  the  stockholders  who  were  such  at  the  time  the 
contract  was  made,  or  liability  incurred,  shall  be  liable  in 
their  own  persons  and  estates  as  if  the  contract  had  been 
made,  or  liability  incurred,  by  them  personally," — the  liabil- 
ity, as  in  other  cases  of  partners,  subjecting  them  either  to 
actions  jointly  at  common  law,  or  jointly  and  severally  in 
equity,  and  subject  to  all  the  incidents  of  partnership  liabil- 
ity;^ under  a  statute  making  the  stockholders,  "jointly  and 
severally,  personally  liable  for  all  debts  or  demands  contracted 
by  the  said  corporation," — imposing  upon  them  a  more  oner- 
ous liability  than  though  they  had  not  been  incorporated,  in 
so  far  as  it  makes  them  severally,  as  well  as  jointly,  liable,  but 
subject  to  the  favorable  condition  that  the  assets  of  the  corpo- 
ration must  be  exhausted  before  proceeding  against  them;° 
under  a  statute  making  the  stockholders  of  a  railroad  com- 

1  Allen  V.  Sewall,  2  Wend.  (N.  Y.)  *  Deming  v.  Bull,  10  Conn.  409, 

327;  reversed  on   other    grounds,  6  415. 
Wend.  (N.  Y.)  335.  *  New  England  Commercial  Bank 

'  Southmayd  v.  Euss,  3  Conn.  52.  v.  Stockholders,  6  E.  I.  154 ;  s.  c.  75 

"  Middletown    Band  v.  Magill,  5  Am.  Dec.  688. 
Conn.  28.    But  this  holding  was  prob-  '  Harger  u.  McCuUough,  2  Denio, 

ably  untenable.    Post,  §  8173.     For  a  119 ;  Corning  r.  McCuUough,  1  N.  Y. 

description    of   these  two    cases,  in  47;  s.  c.  49  Am.  Dec.  287;  Moss  v. 

which  the  judges  were  much  divided,  Averell,  10  N.  Y.  449,  459 ;  Moss  ti. 

see  Thomp.  Stock.  (,  28.  Oakley,  2  Hill  (N.  Y.),  265. 
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pany  "jointly  and  severally  liable  for  all  the  debts  due  or 
owing  to  any  of  its  laborers  and  servants,"  etc.;*  under  a  stat- 
ute making  each  shareholder  "individually  and  personally 
liable  for  his  proportion  of  all  the  debts  and  liabilities  of  the 
company,  contracted  or  incurred  during  the  time  that  he  was 
a  stockholder,  for  the  recovery  of  which  joint  or  several 
actions  may  be  prosecuted  "; "  and  under  a  proviso  that  "  noth- 
ing herein  contained,  or  hereby  provided,  shall,  in  any  man- 
ner, exempt  the  said  members  from  all  liabilities  pertaining 
to  general  partners." ' 

§  3075.  "Double  Lilabillty,"  when  Regarded  as  that  of 
Partners.  —  The  statutory  liability  of  stockholders  to  pay,  in 
liquidation  of  the  debts  of  the  corporation,  an  amount  equal  to 
the  par  value  of  the  stock  held  by  them  —  often  called  a 
"  double  liability,"  —  is  in  some  jurisdictions  regarded  as  that  of 
partners,  except  as  to  the  limitation  of  amount.*  Under  the 
following  clause  in  a  private  statute  incorporating  a  banking 
company,  —  "when  default  shall  be  made  in  the  payment  of 
any  debt  or  liability  contracted  by  said  corporation,  the  stock- 
holders shall  be  held  individually  responsible  for  an  amount 
equal  to  the  amount  of  stock  held  by  them  respectively,"  etc., — 
the  liability  thereby  created  has  been  held  in  effect  a  liability 
as  partners,*  but,  of  course,  with  the  limitation  as  to  the 
amount  which  each  stockholder  is  bound  to  pay,  and  not  a 
liability  for  all  the  debts,  as  in  the  case  of  general  partners. 

§  3076.  liiahUity  as  Partners  Attaches  to  Members  Who 
are   such   when   Debt   Contracted.  —  Statutes    and   charters 

'  Oonant  v.  Van  Schaick,  24  Barb.  •  Planters'    Bank   v.  Bivingsville 

87.    That  a  statute  declaring  an  un-  &c.  Co.,  10  Bich.L.  (S.  0.)  95. 

limited  joint  and  several  liability  creates  ♦  Coleman  v.  White,  14  Wis.  700 ; 

the  liability  of  partners,  see  Erickson  g.  c.  80  Am.  Dec.  797 ;    Conklin  v. 

«.  Nesmith,  46  N.  H.  371.  Furman,  67  Barb.   (N.    Y.)    484;   8 

»  Mokelumne    Hill    &c.    Co.    v.  Abb.  Pr.  (n.  s.)  (N.  Y.)  161. 

Woodbury,  14   Cal.    265;    Davidson  »  Schalucky  ij.  Field,  124  HI.  617; 

V.  Eankin,  34    Cal.    503;    Young   v.  s.  c.  7  Am.  St.  Eep.   399.     So  held 

Eosenbaum,  39   Cal.  646.    See  Mc-  under  analogous  charter  provisions,  in 

Auley   V.  York  Mining  Co.,  6  Cal.  Fuller  i;.  Ledden,  87  111.  310;  Thomp- 

80.  son  V.  Meisser,  108  111.  359. 
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which  make  (or  leave)  the  members  of  a  corporation  liable  as 
partners  for  the  debts  of  the  company,  without  qualification, 
lead  necessarily  to  several  important  results:  1.  This  liability 
attaches  to  those  who  were  members  at  the  time  the  debt  was 
contracted,  and  not  to  those  who  had  ceased  at  that  time  to  be 
members,  or  who  became  such  subsequently;*  unless  —  to 
apply  a  rule  which  holds  good  in  case  of  partnerships  —  the 
retiring  members  had  suffered  themselves  to  be  held  out  as 
members  after  so  retiring,  and  credit  had  been  obtained  by 
the  company  on  the  faith  of  their  being  members.*  It  is  true 
that  this  rule  is  denied  in  several  cases  in  which  it  might  have 
been  aptly  applied,'  as  will  be  fully  seen  hereafter;*  but  a 
denial  of  it,  in  any  case,  is  a  denial  of  the  ground  on  which  it 
is  predicated  that  the  corporators  are  liable  as  partners. 

§  3077.  lilabillty  as  Partners  Is  that  of  Principal  Debtors, 
not  that  of  Guarantors  or  Sureties.  —  This  liability  is  that  of 
principal  debtors,  —  original  undertakers,  —  and  not  that  of 
guarantors  or  sureties.*  Therefore,  an  extension  of  time  given 
to  a  corporation  by  a  creditor  will  not  discharge  the  stock- 
holder from  liability  to  pay  the  debt.*  And  the  liability  has 
been  in  other  respects  made  as  absolute  as  that  of  original 
undertakers  would  be, — not  depending  at  all  upon  the  ques- 
tion whether  the  corporate  funds  have  been  exhausted.  Thus, 
the  stockholders  of  a  bank  whose  charter  provided  "  that  the 

»  Moss  V.  Oakley,  2  Hill  (N.  Y.),  v.  McCuUough,  1  N.  Y.  47;  s.  c.  49 

265;  Middleton    Bank   v.    Magill,    5  Am.  Dec.   287;  Moss  v.  Averell,  10 

Conn.  28,  per  Hosmer,  0.    J.,  and  N.  Y.  449,  459 ;  Southmayd  v.  Buss, 

Brainard,  J.  3  Conn.  52 ;  Mokelumne  Hill  &c.  Co. 

»  Post,  §  3177.  V.  Woodbury,  14  Oal.  265 ;  Davidson  v. 

•  Bond  V.  Appleton,  8  Mass.  472;  Eankin,  34  Oal.  503;  Young  v.  Rosen- 
8.  c.  5  Am.  Dec.  Ill;  Middletown  baum,  39  Oal.  646;  Marcy  v.  Olark, 
Bank  v.  Magill,  5  Oonn.  28,  per  cu-  IV  Mass.  330;  Simonson  v.  Spencer, 
riam,  Chapman,  Peters,  and  Bristol,  15  Wend.  (N.  Y.)  548. 

JJ. ;  contra,    Hosmer,    C.    J.,    and  °  Harger  ti.  McOuUougb,  2  Denio 

Brainard,  J.;    Marcy    v.    Olark,    17  (N.  Y.),  119,  123.     Contra, 'Ha.uBon  v. 

Mass.  330.  Dunkersley,  37  Mich.  184;  Sonoma 

«  Post,  §  3169,  et  seg.  Valley  Bank  v.  Hill,  59  Oal.  107;  «.  c. 

•  Harger  v.  McOuUough,  2  Denio  9  -^m-  Corp.  Oas.  20  (under  Oal.  Oiv. 
(N.  Y.),  119;  overruling  Moss  w.Mc-  Code,  4  322). 

OuUough,  5  Hill  (N.Y.),  131;  Coming 
2216 


LIABILITY. AS  PARTNBES.     [3  Thomp.  Corp.  §  3079 

persons  and  property  of  the  stockholders  shall  be  at  all  times 
liable,  pledged,  and  bound  for  the  redemption  of  the  bills  and 
notes  of  the  bank  at  any  time,  issued  in  proportion  to  the 
number  of  shares  that  each  individual  may  hold  and  possess," 
were  held  liable  as  principals  to  redeem  the  bills  of  the  bank 
at  their  face,  after  the  bills  had  been  presented  to  the  bank 
and  payment  refused,  although  the  assignee  of  the  bank  had 
assets  in  his  hands  sufficient  to  pay  them.^  But  under  other 
charters  and  statutes  the  liability  of  the  corporation  must  be 
first  exhausted.^ 

§  3078.  Direct  Action  against  the  Members  as  Partners. — 

This  liability,  being  original,  and  not  collateral,  an  action  at 
law  lies  directly  against  the  stockholders,  as  against  partners, 
on  their  joint  contract,*  and  need  not  be  predicated  on  a  judg- 
ment obtained  against  the  corporation;  *  nor  is  the  remedy 
against  the  shareholders  merged  in  the  judgment  against  the 
company.' 

§  3079.  I/imitatlon  Buns  from  Contracting^  of  Debt.  —  For 

the  same  reason  the  statute  of  limitations  begins  to  run  in 
favor  of  the  stockholder  from  the  time  when  the  debt  was 
contracted.'     But  this  is  not  so  where  the  statute  requires  the 

1  Hatch  V,  Borroughs,  1  Woods  court,  apparantly  with  more  reason, 
(TJ.  S.),  439.  tas  held  that  an  action  at  law  lies,  in 
'  Post,  §  3351,  et  leq,  their  corporate  name,  against  the  per- 
'  Southmayd  v.  Euss,  3  Conn.  52 ;  sons  thus  Uable  as  partners.  Plant- 
Planters'  Bank  v.  Bivingsville  &c.  ers'  Bank  v.  BivingsviUe  &c.  Co.,  10 
Co.,  10  Eich.  L.  (S.  C.)  95;  Simon-  Eich.  L.  (S.  0.)  95. 
son  V.  Spencer,  15  Wend.  (N.  Y.)  *  Young  ».  Eosenbaum,  39  Cal. 
548 ;  Freeland  v.  McOuUough,  1  Denio  646 ;  Davidson  v.  Eankin,  34  Cal.  503 ; 
(N.  Y.),  414.  One  court  has  held  that  Witherhead  v.  Allen,  4  Abb.  App.  Dec. 
a  scire  facias  on  a  judgment  obtained  (N.  Y.)  628. 

against  the  corporation  does  not  lie.  '  Young    v.   Eosenbaum,    supra; 

Southmayd   v.    Euss,    supra.      The  Witherhead  v.  AUen,  supra;  Oonklin 

■writer  is  unable  to  see  the  force  of  v.  Furman,  57    Barb.   (N.  Y.)  484. 

the  reasoning  by  which  this  result  is  See  Dodge   v.  Minnesota  &c.  Co.,  16 

arrived  at.    If  it  proceeds  upon  the  Minn.  368. 

ground  that  there  is  no  privity  be-  '  Davidson  v.  Eankin,  34  Cal.  503. 

tween  the  stockholders  and  the  cor-  The  rule  is  the  same  where  the  oflS- 

poration,  as  Bristol,  J.,  stated,  it  is  cers  of  a  corporation  are  made  per- 

undoubtedly   wrong.     But    another  sonally  liable  for  its  debts  during  the 
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creditor  to  exhaust  his  remedy  against  the  corporation  before 
he  can  sue  the  stockholder.* 

§  3080.  liiability  Several  as  Well  as  Joint:  Assets  of  De- 
ceased Stockholders  liiable.  —  At  common  law  the  liability 
of  partners  is  a  joint  liability;  which  means  that  in  an  action 
at  law  against  partners  on  a  partnership  contract  all  must  be 
joined,  though  the  execution  may  be  levied  of  the  estate  of 
any  one  of  them;  and,  further,  that  if  one  partner  dies,  the 
action  dies  with  him,  and,  without  the  aid  of  a  statute,  can- 
not be  revived  against  his  estate.  But  equity,  for  the  pur- 
poses of  justice,  considers  a  partnership  liability  to  be  several, 
as  well  as  joint;  and  hence,  if  one  partner  dies,  and  the  other 
becomes  insolvent,  a  creditor  of  the  firm  may  maintain  a  bill 
in  equity  to  have  satisfaction  of  his  debt  out  of  the  deceased 
partner's  estate;  and  this  rule  applies  to  the  members  of  cor- 
porations to  whom  the  liability  of  partners  attaches.* 

§  3081.  Unlimited  Several  liability  without  Right  of  Con- 
tribution.—  There  are  probably  no  statutes  under  which  a 
liability  of  this  nature  arises.  The  definition  implies  the 
case  of  a  stockholder  who  is  liable  to  pay  all  the  debts  of  a 
corporation  out  of  his  individual  estate,  and  is  denied  con- 
tribution from  his  co-stockholders.  Stockholders  were,  by 
judicial  construction,  subject  to  this  liability  under  the  early 
statute  of  Massachusetts.'  This  construction  was  wholly  un- 
necessary, and  the  conclusion  equally  destitute  of  support 
in  justice  and  in  sense.  The  subject  will  not  be  pursued  fur- 
ther. There  is  little  danger  that  any  American  court  will 
again  remand  a  stockholder  to  a  position  strictly  resembling 
that  of  a  joint  tort-feasor. 

§  3082.  Liability  of  Stockholder  not  Merged  by  Judgment 
against  Corporation.  —  A  constitutional  or  statutory  liability 

period  o£  an  omission  on  their  part  v.  Stockholders,  6  E.  I.  154,  189 ;  «.  c. 

to  perform  a  statutory  duty.     Bas-  75  Am.  Dec.  688 ;  post,  §  3169. 

sett  V.  St.  Alban's  Hotel  Co.,  47  Vt.  '  Stat.  Mass.    1805,  eh.  65;    An- 

313.  drews  v.  Oallender,  13  Pick.  (Mass.) 

1  Ante,  i  2013.  484;  Lane  v.  Morris,  10  Ga.  162;  Nor- 

'  New  England  Commercial  Bank  ris  v.  Johnson,  34  Md.  485. 
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imposed  on  the  stockholders  for  the  debts  of  the  corporation 
is  not,  unless  the  constitutional  or  statutory  provision  clearly 
indicates  the  contrary,  a  liability  of  the  corporation  and  the 
stockholders  jointly.  It  must  follow  that  a  judgment  against  the 
corporation,  the  stockholders  not  having  been  made  parties 
to  the  suit,  does  not  prevent  a  subsequent  action  from  being 
prosecuted  against  them  after  an  execution  against  the  corpo- 
ration has  been  returned  nulla  bona.  When,  therefore,  there 
had  been  a  judgment  against  the  corporation  alone,  and,  after 
execution  thereon  returned  unsatisfied,  another  action  was 
brought  by  the  judgment  creditor  against  the  corporation  and 
three  of  the  stockholders  to  recover  the  amount  of  the  judg- 
ment, it  was  held  that  the  action  lay  against  the  stockholders.' 
It  is  to  be  observed  that  there  are  statutes  allowing  actions  to 
be  prosecuted  against  the  corporation  and  the  stockholders 
jointly.'' 

'  Dodge  V.  Minnesota  &c.  Co.,  16  •  See  Conklin  v.  Furman,  48  N.  Y. 

Minn.  368.  527 ;  affirming  «.  c.  57  Barb.  (N.  Y.)  484. 
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CHAPTER  LI. 

STATUTES  CREATING  A  SEVERAL  LIABILITY. 


Bbchon 

3086.  Nature  and  divisions. 

3087.  Limited  several  or  double  lia- 

bility according  to  stock  held. 

3088.  Further    of    this    superadded 

"double  liability." 

3089.  Individual  liability  for  amounts 

withdrawn  or  not  paid  in. 

3090.  Liability  for  failure  to  file  cer- 

tificates, post  notices,  etc. 
8091.  Liability  for  frauds  under  the 
Iowa  statute. 

3092.  Liability    in    the     proportion 

which  the  members'  shares 
bear  to  the  corporate  indebt- 
edness. 

3093.  Further  of  these  statutes. 

3094.  Whether  solvent  shareholders 

liable  to  make  good  defaults 
of  insolvent  ones. 


Sbchon 

3095.  Liable  "  to  the  amount  of  his 

stock,"  etc. 

3096.  Liability  to  amount  of  nominal 

capital. 

3097.  Liability  "  for  all  losses,"  etc. 

3098.  Not  a  liability  to  the  corpora- 

tion. 

3099.  Must  be  imposed  by  statute. 

3100.  Stockholders  liable  upon  their 

own  interpretation  of  their 
charter. 

3101.  Effect  of  statutory  revision. 

3102.  Individual    UabiUty  does    not 

depend    upon    stock    being 
paid  for. 

3103.  Individual  hability  of  married 

women  as  stockholders. 

3104.  Individual    liability  of    stock- 

holders in  national  banks. 


§  30S6.  Nature  and  Divisions.  —  The  most  common  lia- 
bility imposed  by  statute  upon  stockholders  is  a  limited  sev- 
eral liability,  each  stockholder  standing  liable  individually  to 
creditors  to  a  certain  amount,  according  to  the  amount  of 
stock  owned  by  him.  This  liability  is  frequently  called,  on 
account  of  its  several  character,  an  individual  liability;  and 
in  some  States,  where  it  is  limited  to  an  amount  equal  to  the 
amount  of  stock  held  by  the  member,  irrespective  cf  whether 
such  stock  has  been  paid  in  or  not,  it  passes  under  the  desig- 
nation of  double  liability.  This  liability  is  generally  limited 
in  two  ways:  1.  To  an  amount  equal  to  the  shares  of  capital 
stock  held  by  each  member;^  2.  To  an  amount  equal  to  the 


2220 


*  AnU,  §  3000. 


8BVBEAL  LIABILITY.     [3  Thomp.  Cotp.  §  3088. 

ratio  which  each  man's  proportion  of  the  capital  stock  bears 
to  the  entire  corporate  indebtedness.^ 

§  3087.  Limited  Several  or  Double  liability.  According 
to  Stock  Held.  —  Under  this  head,  two  sorts  of  American 
constitutional  provisions  and  statutes  will  be  found:  1.  Those 
declaring  a  liability  to  the  extent  of  the  capital  stock  sub- 
scribed and  not  paid  in.^  These  statutes  are  simply  declara- 
tory of  the  common  law.  2.  Those  declaring  a  liability  to  the 
extent  of  the  stock  subscribed,  in  addition  to  this  common- 
law  liability.  Such  is  the  liability  under  a  statute  making 
each  stockholder  liable  "  to  double  the  amount  of  his  stock, 
and  no  more":  the  stockholder  is  liable  to  pay  up  the  sub- 
scription price  of  the  stock  by  him  held,  and  also  to  pay,  for 
the  benefit  of  creditors,  an  equal  amount  again;  he  is  not 
liable  to  pay  for  his  stock,  and  twice  as  much  more.'  Such 
also  is  the  liability  under  the  Constitution  of  Minnesota,^ 
which  provides  that  each  stockholder  in  any  corporation, 
excepting  those  organized  for  the  purpose  of  carrying  on  any 
kind  of  manufacturing  or  mechanical  business,  "  shall  be 
liable  to  the  amount  of  stock  held  or  owned  by  him."  This 
does  not  merely  make  a  stockholder  liable  to  pay  for  his  stock 
at  its  face  value,  but  imposes  a  liability  to  the  amount  of  stock 
held  in  addition  to  the  liability  for  the  stock.*  Such  also  is 
the  liability  under  a  statute  of  Florida,*  which  is  similar  to 
that  of  Missouri.' 

§  3088.  Further  of  this  Superadded  "Double  liiability."  — 

The  distinctive  characteristic  of  this  liability  is  that  each  mem- 
ber stands  liable  for  a  definite  sum,  and  no  more,  irrespective 
of  the  amount  for  which  the  others  are  liable.  It  is  a  several, 
unequal,  and  limited  liability,  as  to  which  each  member  stands 

=^  Ante,  §  3001.  '  Willis  v.  Maton  &c.  Co.,  48  Minn. 

»  Such  is  the  liability  under  Const.  140;  s.  c.  31  Am.  St.  Rep.  626;   50 

Or.,  art.  12,  §  2:  Ladd  v.  Cartwright,  N.  W.  Eep.  1110. 
7  Or.  329,  333;  Patterson  v.  Lynde,  «  McClellan   Dig.,   Fla.    Stat.,  p. 

106  TJ.  S.  519.  232,  §  20. 

'  Schricker  v.  Ridings,  65  Mo.  208.  '  Gribbs  v.  Davis,  27  Fla.  531 ;  «.  c. 

♦  Const.  Minn.,  art  10,  §  3.  8  South.  Rep.  633. 
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alone,  except  that  if  he  pays  more  than  his  proportion  of  the 
debts  of  the  company,  he  may,  as  in  other  cases,  have  coti- 
tribution  from  his  fellow-shareholders.'  Judgment  cannot  be 
rendered  against  the  members  jointly,  or  against  each  in 
solido?  It  necessarily  follows  that  in  those  States  whose  policy 
permits  a  creditor  to  bring  an  action  at  law  to  enforce  this  lia- 
bility, the  action  is  not  joint,  as  where  the  members  are  liable 
as  partners,'  but  each  member  must  be  separately  sued.*  But 
this,  as  we  shall  see,  presents  no  obstacle  to  the  joining  of 
all  the  members  as  defendants  in  a  suit  in  equity;  for  these 
courts  have  the  power,  in  a  proceeding  in  which  all  the  mem- 
bers are  before  it,  to  mould  their  decree  according  to  the  sev- 
eral rights  and  liabilities  of  each  member.'  The  rule  in 
equity  is,  therefore,  the  reverse  of  that  at  law;  here,  all  mem- 
bers must  be  made  parties,  unless  the  joinder  of  some  is  shown 
to  be  impracticable.'  There  is,  however,  no  iuflexible  rule  on 
this  subject.  Thus,  in  a  creditor's  suit  in  equity  against 
shareholders  in  Kentucky,  some  of  whom  had  not  been  served 
with  process,  it  was  held  that,  since  their  liability  was  several 
under  the  statute,  to  decree  against  some  of  them  and  con- 
tinue the  cause  as  to  the  others  was  not  error;  ^  but  in  Louisi- 
ana the  court,  while  holding  that,  a  judgment  could  not  be 
rendered  against  stockholders  in  solido  for  a  corporate  debt, 
ruled  that  it  was  error  to  single  out  a  portion  of  the  stock- 
holders and  take  judgment  against  them,  and  lay  the  cause 
over  as  to  the  rest.'  But  here  the  liability  appears  to  have 
been  that  of  partners,  the  charter  providing  that  the  stock- 

1  Post,  §3816.  (Mass.)  123,  127;  Gibbs  v.  Davis,  27 

»  Reynolds  v.  Feliciana  Co.,  17  La,  Fla.  531;  s.  c.  8  South.  Rep.  633. 

397-406.  5  TJmsted  v.  Buakirk,  17  Ohio  St. 

»  Fost,  §  3500.  113 ;  Perry  v.  Turner,  55  Mo.  418,  426, 

'  Paine  v.  Stewart,  33  Conn.  516;  per  Napton,  J. 

Bank  of  Poughkeepsie  v.  Ibbotson,  24  •  Umsted  v.  Buskirk,  17  Ohio  St. 

Wend.  (N.  Y.)  473 ;  Abbott  v.  Aspin-  113 ;  Pierce  v.  Milwaukee  Co.,  38  Wis. 

wall,  26  Barb.  (N.  Y.)  202;  Perry  v.  253;  Coleman  v.  White,  14  Wis.  700; 

Turner,  55  Mo.  418;  Pettibone  v.  Mc-  s.  c.  80  Am.  Dec.  797;  Crease  v.  Bab- 

Graw,  6  Mich.  441 ;  Re HoUister  Bank  cock,  10  Met.  (Mass.)  525. 

of  Buffalo,  27  N.  Y.  393 ;  8.  c.  84  Am.  '  Castleman  v.  Holmes,    4  J.  J. 

Dec.   292;   Pratt  v.  Bacon,  10  Pick.  Marsh.  (Ky.)  1,  5. 
»  Reynolds  v.  Feliciana  Co.,  17  La.  397. 
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holders  should  not  be  exempt  from  personal  liability  for 
losses  which  might  be  sustained  beyond  the  amount  of  the 
capital  stock.^ 

§  30S9.  Individual  Liability  for  Amounts  Withdrawn  or 
not  Paid  in. — Statutes  are  found  which  state  the  common-law 
liability  more  broadly  than  can  be  extracted  from  some  of  the 
decisions,  such  as  the  statute  of  Maine,  declaring  that  the  capi- 
tal stock  subscribed  for  any  corporation  shall  stand  as  a 
security  of  all  its  creditors,  and  that  "  no  payment  upon  any 
subscription  or  agreement  to  or  for  the  capital  stock  of  any 
corporation  shall  be  deemed  a  payment  within  the  purview 
of  this  act,  unless  bona  fide  made  in  cash,  or  in  some  other 
matter  or  thing  at  a  bona  fide  and  fair  valuation  thereof";* 
and  declaring  the  withdrawal  of  any  portion  of  the  capital 
stock  of  the  corporation,  directly  or  indirectly,  to  be  void  as 
against  any  person  having  thereafter  a  bona  fide  judgment 
against  the  corporation,  and  also  against  receivers  and  trustees ;' 
and  giving  a  bill  in  equity  to  creditors,  trustees,  or  receivers 
of  corporations  against  any  person  or  persons  who  have  sub- 
scribed for  or  agreed  to  take  stock  in  any  corporation,  and 
have  not  paid  for  the  same,  or  who  have  received  dividends 
declared  from  the  capital  stock,  or  in  violation  of  any  statute, 
or  who  have  withdrawn  any  portion  of  the  capital  stock,  or 
canceled  or  surrendered  any  of  their  stock,  and  received  any 
valuable  consideration  therefor  from  the  corporation  except 
its  own  stock  or  obligation  for  its  own  stock,  or  who  have 
transferred  any  of  their  stock  to  the  corporation,  as  collateral 
or  otherwise,  and  received  any  valuable  consideration  there- 
for; *  and  providing  that  "no  stockholder  in  any  corporation  in 
this  State,  except  in  banks,  shall  hereafter  be  liable  for  the 
debts  or  claims  against  said  corporation  beyond  any  amount 
or  amounts  withdrawn  or  not  paid  in  as  aforesaid;  but  this 
act  shall  not  affect  the  liability  of  any  officer  of  any  corpora- 
tion." *    This  act  is  held  to  have  repealed  by  implication  a 

>  1  Moreau's  Dig.  261.  *  Ibid.,  §  3. 

»  Maine  act  of  Feb.  24,  1871,  §  1.  •  Ibid.,  §  5. 

»  Ibid.,  §  2. 
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former  statute*  of  the  same  State,  relating  to  the  liahility  of 
stockholders  in  manufacturing,  mining,  and  quarrying  cor- 
porations.'  Both  branches  of  it,  that  which  makes  the  stock- 
holders liable  in  respect  of  their  unpaid  subscriptions,  and 
that  which  makes  them  liable  for  dividends  declared  from  th« 
capital  stock,  or  in  violation  of  any  statute,  are  believed  to  be 
merely  declaratory  of  the  common  law. 

§  3090.  Liability  for  Failure  to  File  Certificates,  Post 
Notices,  etc. — There  are  also  statutes  making  shareholders 
individually  liable  for  the  debts  of  the  corporation  in  conse- 
quence of  the  failure  of  the  directors  and  managing  officers  to 
do  certain  acts, — as  to  file  certain  reports,  or  to  publish  certain 
statements  touching  their  organization,  the  amount  of  their 
stock,  the  terms  of  its  payment,  etc.  This  liability,  how- 
ever, is  more  commonly,  and  justly,  attached  to  directors 
and  ofl&cers  than  to  stockholders  at  large.'  Under  such  a 
statute,  providing  that  corporations  should  publish  their 
organization,  amount  of  stock,  conditions  of  payment,  name, 
place  of  business,  etc.,  and  that  they  should  post  up  a  copy 
of  their  by-laws  in  their  ofi&ce,  and  providing  further  that  a 
failure  on  the  part  of  the  company  substantially  to  comply 
with  these  provisions  should  render  the  property  of  the  stock- 
holders liable  for  the  debts  of  the  corporation,  it  was  held  that 
a  failure  to  post  the  by-laws  was  not  such  a  failure  to  comply 
with  the  regulations  as  would  render  the  stockholder  liable  for 
the  corporate  debts.'  Analogous  to  this  is  the  principle  that 
where  the  stockholders  in  a  limited  partnership  file  a  certificate 
falsely  stating  that  the  stock  has  been  paid  for,  when  such  is 
not  the  case,  they  are  liable  as  general  partners  under  a  similar 
statute.^  But  such  statutes  are  regarded  as  penal,  in  the  sense 
of  principles  already  considered ;°  and,  accordingly,  it  is  held 
that  if  the  resident  stockholders  are  made  liable  under  such  a 
statute,  the  non-resident  stockholders  will  not  be  compelled  to 

>  Eev.  Stat.  Maine,  ch.  48,  §  9.  *  Hite  Natural  Gas  Co.'s  Appeal, 

'  Poor  V.  Willoughby,  64  Me.  379.        118  Pa.  St.  436. 
»  Post,  §  4221,  et  seg.  •  AnU,  §  3018,  et  teg. 

*  McKellar  v.  Stout,  14  Iowa,  359. 
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make  contribution, — the  governing  principle  being  that  penal 
laws  have  no  extraterritorial  force.'  But,  of  course,  such 
statutes  must  be  substantially  complied  with,  in  order  to  exoner- 
ate the  stockholders;  and  if  the  statute^  requires  the  filing  of 
an  annual  certificate,  truly  stating  the  assets  and  liabilities,  the 
filing  of  a  false  certificate  will,  of  course,  make  the  stockholders 
liable.' 

§  3091.  Ijiability  for  Frauds  under   the    Iowa    Statute. — 

In  Iowa  there  is  the  following  statute:  "  Intentional  fraud  in  failing 
to  comply  substantially  with  the  articles  of  incorporation,  or  in 
deceiving  the  public  or  individuals  in  relation  to  their  means  or 
their  liabilities,  shall  subject  those  guilty  thereof  to  fine  and  impris- 
onment, or  both,  at  the  discretion  of  the  court.  Any  person  who 
has  sustained  injury  from  such  fraud  may  also  recover  damages 
therefor  against  those  guilty  of  participating  in  such  fraud."  *  Fraud 
must  be  established  to  authorize  the  recovery  of  damages  against 
members  of  a  corporation  under  this  statute.  It  does  not  give  a 
right  of  action  for  negligence  or  mismanagement.^  There  must  have 
been  not  only  an  intention  to  deceive,  but  some  act  done  with  such 
intention.* 


'  Sayles  v.  Brown,  40  Fed.  Eep.  8.  paid  in  and  the  stock  for  personal 

See  ante,  i  3052.  property  transferred  to  the  corpora- 

»  Here  Pub.  Stat.  E.  I.,  ch.  155,  tion  must  still  be  specified  iu   the 

§§  11,  12.  annual   report.    Pier  v.  George,    17 

»  Congdon  v.  Winsor,  17  E.  I.  236;  Hun  (N.  Y.),  207.  Members  of  a  co- 
Index  HH,  59 ;  21  Atl.  Eep.  540 ;  operative  association  organized  under 
Hite  Natural  Gas  Oo.'s  Appeal,  supra,  the  Pennsylvania  act  of  June  7, 1887, 
Compare  post,  §  4125.  The  private  are  not  rendered  individually  liable 
property  of  stockholders  of  a  corpora-  for  its  debts  by  its  failure  to  publish 
tion  is  not  rendered  liable  for  the  on  its  letter-heads  the  notice  ia  regard 
debts  thereof  merely  by  a  failure  to  to  credit  required  by  section  8,  nor 
comply  with  Iowa  code,  sections  because  the  association  sells  on  credit, 
107&-1078,  as  to  the  book-keeping,  etc. ;  or  in  good  faith  confesses  judgment  to 
nor  by  the  creation  of  an  indebted-  one  of  its  members  for  an  honest  debt, 
ness  exceeding  two-thirds  of  the  capi-  Bendall  v.  Jackson,  11  Pa.  Co.  Ct.  183. 
tal  stock.  Langan  I).  Iowa  &c.  Constr.  *  Iowa  code  of  1873,  §  1071;  Mc- 
Co.,  49  Iowa,  317;  ante,  §  2869.  The  Clain  Ann.  Stat.,  §  1621. 
New  York  law  of  1853,  chapter  333,  "  Hoffman  v.  Dickey,  54  Iowa,  135. 
is  not  affected  by  the  law  of  1875,  Compare  Donworth  v.  Ooolbaugh,  5 
chapter  510,   amending  the   law    of  Iowa,  300. 

1848,  chapter  40,  section  12.   The  cash  ^  Miller  v.  Bradish,  69  Iowa,  278. 
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§  3092.  Liability  in  the  Proportion  Which  the  Members' 
Shares  Bear  to  the  Corporate  Indebtedness.  —  Some  of  the 
constitutions  *  and  statutes  have  adopted  the  policy  of  making 
each  stockholder  of  a  corporation  liable  in  the  proportion 
which  his  portion  of  the  whole  share  capital  bears  to  the 
whole  amount  of  the  corporate  debts.  To  illustrate:  Suppose 
the  capital  stock  were  $100,000,  and  the  total  debts  $50,000. 
A  stockholder  who  owns  one-tenth  of  all  the  shares  of  capital 
stock  must  contribute  $5,000  towards  paying  these  corporate 
debts,  or  one-half  the  par  value  of  his  shares,  and  no  more. 
In  other  words,  each  share  of  stock  is  assessed  fifty  per  cent. 
Again,  suppose  the  capital  stock  to  be  $100,000,  and  the  debts 
$200,000.  A  member  owning  one-tenth  of  the  shares  would  be 
obliged  to  contribute  $20,000,  or  twice  the  amount  of  his  portion 
of  the  stock.  In  other  words,  each  share  of  stock  would  be 
assessed  two  hundred  per  cent  upon  its  par  value.^  The  liabil- 
ity of  stockholders  under  such  charters  and  statutes  differs 
from  that  of  partners  and  members  of  joint-stock  companies 
in  this:  that  here  each  member  can  be  called  upon  to  paj' 
only  his  proportion,  although  by  reason  of  the  insolvency  of 
the  other  members  some  of  the  debts  go  unpaid;'  but  there  a 
single  solvent  member  may  be  obliged  to  pay  all  the  debts  of 
the  firm  or  company,  and  get  contribution  from  his  copartners 
if  they  are  able  to  respond.  This  scheme,  while  relieving 
stockholders  of  the  onerous  burdens  of  partners,  has  the 
advantage  of  making  them  interested  to  exert  their  power  to 
prevent  the  extravagant  contracting  of  corporate  debts;  since, 
whatever  may  be  the  amount  of  each  member's  stock,  the 
greater  the  debts,  the  greater  his  liability.  This  species  of 
liability  is  not,  however,  likely  to  become  a  favorite  of  legisla- 
tion, because  in  many  cases  some  of  the  stockholders  will  be 
found  insolvent  or  beyond  the  reach  of  process,  and,  since  the 
stockholders  are  not  sureties  for  each  other,*  the  sums  contri- 

•  Ante,  §3001.  525;  Lane  v.  Harris,  16  Ga.  217,  234; 
'  Adkins  v.  Thornton,  19  Ga.  325.  Larrabee  v.  Baldwin,  35  Oal.  155. 
'  Larrabee  v.  Baldwin,  35  Gal.  155,      Illustrations  of  this  liability  may  be 

178.  seen  in  Wiswell  v.  Starr,  48  Me.  401 ; 

*  Crease B.Babcock,  10 Met.  (Mass.)      in  Dane  v.  Young,  61   Me.  160;   ia 
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buted  by  the  rest  will  leave  a  portion  of  the  corporate  debts 
unpaid. 

§  3093.  Further  of  these  Statutes.  —  The  liability  thus 
declared  has  been  held  subject  to  be  reduced  by  the  amount  of 
the  indebtedness  of  the  corporation  which  the  stockholder 
may  have  taken  up  before  the  commencement  of  the  suit 
against  him,  although  the  statute  does  not  say  so  in  terms; 
so  that  if  he  has  redeemed  bills  of  the  bank  to  the  amount  of 
his  personal  liability,  this  discharges  him.^  By  a  palpable 
misconstruction  of  such  a  provision  in  a  Georgia  bank  char- 
ter, the  proportionate  liability  there  imposed  upon  the  stock- 
holders was  reduced  to  an  ordinary  individual  liability,  so 
that  each  stockholder  might  be  sued  at  law  by  any  billholder, 
and  charged  to  the  amount  of  the  par  value  of  his  shares.^ 
But  as  the  corporation  was  allowed  to  contract  debts  to  three 
times  the  amount  of  its  capital  stock,  the  majority  conceded 
that  each  stockholder  might  be  made  liable  for  his  share  of 
the  debts  (not  merely  of  the  circulating  notes)  by  a  proceeding 
in  equity;  and  this  was  the  principle  adopted  by  the  court  in 
construing  a  subsequent  charter.'  By  a  similar  misconstruc- 
tion, a  statute  of  Massachusetts  providing  that  the  shareholders 
of  banking  corporations  should  be  liable  "  in  porportion  to 
the  amount  of  stock  they  may  respectively  hold  at  the  dissolu- 
tion of  the  charter,"  was  made  to  read  "  to  the  amount  of  the 
stock  they  may  respectively  hold,"  etc.;  in  other  words,  it  was 
reduced  to  an  ordinary  individual  liability  to  the  extent  of 
the  par  value  of  the  shares  of  each  shareholder.  *  Under  a 
California  statute  imposing  this  species  of  liability,  but  giving 

Brancli  v.  Baker,  53  Ga.  502,  512;  in  Co.,  4  Barb.  (N.  Y.)  382.    This  rule 

Lane  v.  Morris,  8  Ga.  468 ;  in  Belclier  is  frequently  declared  in  the  statutes 

V.  Willcox,  40  Ga.  391 ;  in  Eobinson  creating  this  species  of  proportionate 

V.  Bank  of  Darien,  18  Ga.  65, 109 ;  and  liability.     See,  for  instance,  Oal.  Laws 

in  Oastleman  v.  Holmes,  4  J.  J.  Marsh.  1863,  736. 

(Ky.)  1.  '  Lane  v.  Harris,  16  Ga.  217  (Ben- 

1  Branch  i;.  Baker,  53  Ga.  502,  512;  ning,  J.,  dissenting). 

Lane  v.  Harris,  16  Ga.  217 ;  Belcher  '  Branch  v.  Baker,  53  Ga.  502. 

V.  Waicox,  40  Ga.  391 ;    Eobinson  v.  *  Crease     v.     Babcock,    10     Met. 

Bank  of    Darien,    18    Ga.    65,   109.  (Mass.)  525, 557,  560. 
Compare  Tallmadge  v.  FishkUl  Iron 
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at  the  same  time  either  a  joint  or  several  action  to  recover 
the  same,  it  was  held  that  the  recovery  was  not  limited  to  the 
stockholder's  proportion  of  each  particular  debt  sued  for,  but 
that  any  creditor,  whose  debt  was  sufficient,  might  collect  of 
any  stockholder  the  entire  amount  which  the  latter  was  liable 
to  pay  as  his  proportion  of  all  the  corporate  debts,  leaving 
him  to  seek  contribution  from  his  co-stockholders;  so  that, 
when  any  stockholder  had  paid  to  one  or  more  creditors  his 
proportion  of  all  the  corporate  debts,  his  liability  ceased.  In 
order  to  determine  how  much  any  one  stockholder  was  liable 
to  pay  to  the  particular  creditor  by  whom  he  chanced  to 
be  sued,  it  was  necessary  to  find  the  whole  amount  of  the 
indebtedness  of  the  corporation,  created  while  he  was  a  stock- 
holder; and  any  one  creditor  whose  demand  was  large  enough 
might  have  judgment  against  the  stockholder  whom  he  singled 
out  for  the  latter's  proportion  of  all  corporate  debts.^  The 
enormous  inconvenience  of  the  statute  is  seen  at  a  glance. 
It  allowed  any  creditor  to  sue  any  stockholder  at  law,  but  yet 
it  was  necessary,  in  order  to  ascertain  the  measure  of  his 
recovery,  that  an  account  should  be  taken  and  stated  of  all  the 
debts  of  the  corporation  contracted  during  the  time  when  he 
was  a  stockholder. 

§  30JM.  Whether  Solvent  Shareholders  Liable  to  Make 
Good  Defaults  of  Insolvent  Ones.  —  Statutory  schemes  have 
existed  (but  they  are  few)  under  which,  in  case  the  assets  of 
a  corporation  are  not  sufficient  to  satisfy  all  its  creditors, 
the  corporators  are  individually  liable  to  make  good  the 
deficiency,  including  that  which  may  arise  from  the  insol- 
vency of  any  of  the  corporators  to  the  extent  of  the  capital 
professed  to  be  paid  in  as  set  forth  in  the  charter.^  But  where, 
in  order  to  discharge  the  liabilities  of  an  insolvent  national  bank- 
ing association,  the  Comptroller  of  the  Currency  has  assessed 
against  the  several  shareholders  a  sufficient  percentage  upon 
the  par  value  of  the  stock  by  them  respectively  held  to  dis- 
charge its  liabilities,  in  case  it  is  all  collected,  he  has  no  powei 

'  Larrabee  ».  Baldwin,  35  Oal.  '  Haslett  v.  Wotherspoon,  1  Strob. 
155.  Eq.  (S.  0.)  209. 
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to  direct  a  further  assessment  to  supply  the  deficit  caused  by 
the  inability  of  the  receiver  to  enforce  payment  from  such 
as  are  insolvent  or  beyond  the  jurisdiction,  although  the  first 
assessment  was  for  an  amount  less  than  the  par  value  of  the 
shares;'  and  it  was  so  held  under  a  statute  making  each 
shareholder  liable  to  contribute  "  equally  and  ratably"  to  the 
amount  of  his  shares.* 

§  3095.  Liable    "to    the  Amount    of   His    Stock,"    etc, — 

Where  the  charter  or  statute  expresses  the  liability  by  the 
words  "  to  the  amount  of  his  stock,"  or  "  to  the  amount  of  his 
stock  and  no  more,"  this  means  a  sivperadded  liability  to  the 
full  amount  of  the  par  value  of  the  shares  held  by  each  stock- 
holder, and  is  not  satisfied  by  his  merely  paying  up  what  is 
due  on  his  share  subscription.' 

§  3096.  Liability  to  Amount  of  Nominal  Capital.  —  It  has 

been  held  that  where  persons  are  incorporated  "  with  a  pres- 
ent capital  of  $60,000,"  when,  in  fact,  the  capital  paid  in  is 
only  $37,000,  creditors  of  the  corporation  may  compel  the  cor- 
porators to  fill  up  the  capital  to  $60,000,  in  order  to  satisfy 
their  demands.'     This  is  no  more  than  requiring  them  to 


1  United  States  v.  Knox,  102  TJ.  S.  362 ;  Queenan  v.  Palmer,  117  111.  619 ; 

422.  Slee  v.  Bloom,  20  Johns.   669,   683; 

'  Ee  HoUister  Bank,  27  N.  Y.  393;  Briggs  v.  Penniman,  8  Cow.  (N.  Y.) 

s.  c.  84  Am.  Dec.  292.  387,395;    «.  c.    18   Am.    Dec.    454; 

'  McDonnell  v.  Alabama  Gold  Life  Bank  of  ■  Poughkeepsie  v.  Ibbotson, 
Ins.Oo.,85Ala.401;s.c.5South.Eep.  24  Wend.  (N.  Y.)  473;  Re  Empire 
120;  Shricker  v.  Bidings,  65  Mo.  208;  City  Bank,  18  N.  Y.  199,  218;  Lane's 
Gausen  v.  Buck,  68  Mo.  545  (over-  Appeal,  105  Pa.  St.  49,  57;  s.  c. 
ruling  Lewis  v.  St.  Charles  County,  5  51  Am.  Rep.  166 ;  Woodruff  &c.  Iron 
Mo.  App.  225) ;  Lewis  v.  St.  Charles  Works  v.  Chittenden,  4  Bosw.  (N.  Y.) 
County  (second  appeal),  13  Mo.  App.  406;  Pettibone  v.  McGraw,  6  Mich. 
48,  52 ;  Root  v.  Sinnock,  120  111.  350 ;  441 ;  Walker  v.  Crain,  17  Barb.  (N.  Y.) 
s.  c.  60  Am.  Rep.  558 ;  Culver  v.  Third  119 ;  Ohio  Life  Ins.  Co.  v.  Merchants' 
Nat.  Bank,  64  111.  528;  Tibballs  v.  Ins.  Co.,  11  Humph.  1;  s.  c.  53  Am. 
Libby,  87  lU.  142 ;  Bromley  v.  Good-  Dec.  742.  See,  also,  Norrifl  v.  John- 
win,  95  HI.  118 ;  Wincock  v.  Turpin,  son,  34  Md.  485. 
96  111.  135, 141 ;  Harper  v.  Union  Man.  *  Haslett  v.  Wotherspoon,  1  Strob. 
Co.,  100  111.  225;  Eames  v.  Doris,  102  Eq.  (S.  0.)  209,  229. 
m.  350 ;  Thompson  v.  Meisser,  108  111. 
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make  good  the  representation  which  they  have  induced  the 
Legislature  to  put  into  their  charter. 

§  3097.  Liiability  "  for  All  Losses,"  etc.  —  A  bank  charter 
declaring  that  "the  stockholders  of  said  bank  shall  be  person- 
ally and  individually  liable  for  all  losses,  deficiencies,  and 
failures  of  the  capital  stock  of  said  bank,"  has  been  held  to 
make  the  stockholders  personally  liable  to  the  creditors  of  the 
bank  for  its  debts,  in  proportion  to  their  respective  shares 
in  the  stock  of  the  same,^  and  not  merely  bound  to  keep 
the  capital  good  by  assessments.  A  bank  charter  making 
the  stockholders  individually  liable  "  to  make  good  losses  to 
depositors  and  others,"  renders  the  stockholders  liable  to  all 
creditors  suffering  from  the  failure  of  the  bank  to  pay  its 
debts.*  But  no  personal  liability  is  imposed  on  the  stock- 
holders of  an  insolvent  corporation  in  process  of  liquidation, 
by  a  clause  in  the  charter  that  "  if,  at  any  time,  the  capital  stock 
paid  into  said  corporation  shall  be  impaired  by  losses  or  other- 
wise, the  directors  shall  forthwith  repair  the  same  by  assess- 
ment." ' 

§  3098.  Not  a  Liability  to  the  Corporation.  —  It  may  be 

stated  generally — and  this  statement  will  probably  apply  to 
most  of  the  forms  of  superadded  individual  liability  which 
have  been  imposed  upon  stockholders  by  statute  —  that  this 
liability  is  not  a  liability  to  the  corporation,  nor  can  the  cor- 
poration sue  to  enforce  it  on  the  ground  that  the  corporation 
is  a  trustee  for  its  creditors.^  While  the  directors  of  a  cor- 
poration are,  in  some  sense,  in  the  view  of  American  courts, 
trustees  for  the  creditors  of  the  corporation,  yet  the  corpora- 
tion itself,  considered  as  a  person,  is  no  more  a  trustee  for  its 
creditors  than  a  natural  person  is  a  trustee  for  his  creditors. 
Though  expressions  of  this  kind  have  been  dropped  in  judi- 

'  Atwood  V.  Rhode  Island  Agric.  more  than  fifty  per  cent.    Wilber  v. 

Bank,  1  R.  I.  376.  Glen  Iron  Works,  18  Nat.  Bank.  Reg. 

'  Queenan  v.  Palmer,  117  HI.  619.  178. 

•  Dewey  v.  St.  Albans  Trust  Oo.,  37  *  Liberty  &c.  College  v.  Watkins, 

Vt.  332.    Construction  of  charter  pro-  70  Mo.  13;  Atwood  v.  Rhode  Island 

vision  that  stock  shall  not  be  assessed  Agric.  Bank,  1  R.  I.  376. 
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cial  decisions,'  yet  they  tend  to  confuse  legal  ideas.  If  it 
were  suggested  that  a  sheriff,  indebted  beyond  his  means  of 
payment,  could  maintain  an  action  against  the  sureties'  on 
his  own  bond,  on  the  theory  that  he  was  a  trustee  for  his 
creditors,  the  absurdity  of  the  proposition  would  be  at  once 
seen.  Nor  could  any  one  fail  to  perceive  that  such  a  rule, 
instead  of  preserving  a  security  intended  by  law  for  creditors, 
would  inevitably  tend  to  destroy  it;  for,  as  was  well  said  by 
the  Supreme  Court  of  Ohio,  "  if  the  corporation  has  the  right 
to  enforce  this  liability  by  assessments,  it  can  exhaust  it  to 
discharge  a  present  indebtedness,  and  continue  its  business, 
with  no  other  security  to  its  future  creditors."* 

§  3099.  Must  be  Imposed  by  Statute.  —  The  superadded 
individual  liability  dealt  with  in  this  chapter,  being  an  excep- 
tion to  the  rule  of  non-liability  of  the  common  law,'  must,  as 
a  general  rule,  be  imposed  by  a  constitutional  ordinance  or  a 
statute,  or  it  does  not  exist  at  all.*  It  cannot,  we  have  seen,' 
be  imposed  by  a  mere  by-law,  though,  of  course,  it  may  be 
assumed  by  the  stockholders  by  a  contract  with  the  creditors, 
provided  the  contract  is  supported  by  a  consideration,^  and  is 
in  writing.^ 

§  3100.  Stockholders  Liable  upon  Their  Own  Interpreta- 
tion of  Their  Charter.  —  But  if  the  stockholders  of  an  intended 
banking  company,  in  their  application  to  the  Legislature  for  a 
charter,  declare  that  the  private  property  of  the  stockholders 
is  to  be  holden  for  the  debts  of  the  bank,  and  also  publish 
upon  the  bills  of  the  bank  a  statement  that  "stockholders' 
private  property  holden,"  these  acts  amount  to  construction 
9f  the  charter  by  the  parties  themselves,  which  they  will  not 
be  permitted  afterwards  to  repudiate.' 

1  Karnes  v.  Eochester  &c.  R.  Co.,  Oo.  v.  Oanney,  54  N.  H.  295;  Shaw*. 

4  Abb.  Pr.  (n.  s.)  (N.  Y.)  107.  Boylan,  16  Ind.  384. 

»  Umsted  v.  Buskirk,  17  Ohio  St.  '  Ante,  i  2927. 

114,  117 ;  ante,  §  342.  •  Ante,  5  2928. 

»  Ante,  §  2925.  '  ^^id. 

*  Libbey  v. Tobey,  82Me.  397;  i.e.  '  Atwood  v.  Rhode  Island  Agric. 

19    Atl.    Rep.    904.     See    Norton    v.  Bank,  1  E.  I.  376. 
Hodges,  100  Mass.  241 ;  Ossipee  Man. 
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§  3101.  Effect  of  Statutory  Kevislon.  —  The  thirteenth,  sec- 
tion of  the  General  Corporation  Law  of  Missouri  of  1845 
declared  that  in  all  corporations  "  hereafter  created,"  the  cor- 
porators should  be  subject  to  a  double  liability.^  In  1855 
this  law  was  revised,  and  the  thirteenth  section  of  the  revised 
act,  in  precisely  the  same  language,  declared  the  same  liabil- 
ity  in  all  corporations  "  hereafter  created."^  The  word  "  here- 
after," when  used  in  a  statute,  it  was  declared  in  the  revision 
of  1855,  should  be  construed  to  mean  "  the  time  after  the 
statute  containing  such  term  shall  take  eflPect."  By  another 
section  of  the  same  revision  it  was  declared  that  all  acts  revised 
at  that  session  of  the  general  assembly  should  be  taken  and 
construed  as  repealing  the  acts  previously  in  force.'  The 
Masonic  Hall  Association  having  been  incorporated  in  1853, 
it  was  held  that  the  double  liability  imposed  upon  its  stock- 
holders by  the  law  of  1845  was  removed  by  the  repeal  of  that 
law  in  1855;  that  the  law  as  then  re-enacted  did  not  apply  to 
any  corporation  created  before  its  date,  and  therefore  the 
stockholders  of  that  corporation  were  not  subject  to  a  double 
liability.*  Norton,  J.,  dissented  on  the  ground  that  the  thir- 
teenth section  of  the  act  concerning  corporations  in  the 
Revised  Statutes  of  1855  was  a  literal  copy  of  the  thirteenth 
section  of  the  act  concerning  corporations  in  the  Revised 
Statutes  of  1845,  and,  for  that  reason,  should  not  be  con- 
strued as  an  original  law  taking  effect  only  from  the  revi- 
sion, but  merely  as  a  continuation  of  the  law  revised.*  The 
conclusion  of  the  majority  is  justified  by  the  sweeping  lan- 
guage of  the  repealing  clause  of  the  revision  of  1855;  but  it 
can  scarcely  be  conceived  that  the  Legislature  intended  such 
a  result.  The  only  safe  rule  applicable  in  such  a  case  had 
been  laid  down  by  the  same  court  in  previous  decisions, 
which,  however,  the  court  held  inapplicable  to  the  repealing 
clause  in  question.  "It  would  be  of  the  most  mischievous 
consequence  to  hold  that  the  revision  of  a  law  had  the  effect 

'  Rev.  Stat.  1845,  p.  233.  '  Rev.  Stat.  1855,  p.  372. 

•  Eev.  Stat.  1855,  p.  1026,  §  20.  •  Fairchild  v.  Masonic  Hall  Abbo., 

'  Fairchild  v.  Masonic  Hall  Asso.,      71  Mo.  526. 
71  Mo.  526,  527. 
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of  making  the  revised  law  entirely  original,  to  be  construed 
as  though  none  of  its  provisions  had  effect  but  from  the  date 
of  the  revised  law.  When  a  former  provision  is  included  in 
a  revised  law,  it  is  only  thereby  intended  to  continue  its  exist- 
ence, not  to  make  it  operate  as  an  original  act  to  take  effect 
from  the  date  of  the  revised  law.  The  revision  has  not  the 
effect  of  breaking  the  continuity  of  those  provisions  which 
were  in  force  before  it  was  made."  * 

§  3102.  Individual  Ijiability  does  not  Depend  upon  Stock 
Beingr  Paid  for.  —  Of  course,  the  individual  liability  of  a 
stockholder  depends  upon  whether  he  has  assumed,  by  con- 
tract, the  obligations  of  a  stockholder;  not  whether  he  has 
kept  his  contract  by  paying  for  his  shares  according  to  his 
engagement;  nor,  as  already  seen,^  upon  his  having  received  a 
certificate.^  So  the  provision  in  an  act  of  incorporation,  that 
stockholders  shall  be  individually  responsible  "  to  the  extent 
of  double  the  amount  of  the  stock  subscribed  for  or  held  by 
them,"  makes  them  liable  to  double  the  par  value  of  their  slock, 
whether  it  is  paid  up  or  not.* 

§  3103.  Individual  Ijiability  of  Married  Women  as  Stock- 
holders.—  The  capacity  of  married  women  to  assume  the 
obligations  of  shareholders,  which  has  already  been  con- 
sidered in  a  general  way,'  will  now  be  considered  with  special 
reference  to  the  superadded  individual  liability  imposed  upon 
shareholders  by  statutes.  A  general  statute  imposing  an 
individual  liability  upon  stockholders  includes  married 
women,  unless  they  are  specially  mentioned  by  its  terms: 
they  are  not  exempted  by  reason  of  their  coverture.*  They 
are  not  exempted  from  the  liability  imposed  by  the  act  of 


1  St.  Louis  V.  Foster,  52  Mo.  513,  »  Ante,  §§  1096, 1097. 

516,  517.    See,  also,  St.  Louis  v.  Alex-  •  Re  Reciprocity  Bank,  22  N.  Y. 

ander,  23  Mo.  483,  509.  9.    See,  also,  Sayles  v.  Bates,  15  R.  I. 

'  Ante,  4  1140.  342;  s.  c.  5  Atl.  Eep.  497;  Driesbach 

•  Mitchell  V.  Beckman,  64  Oal.  117.  v.  Price,  133  Pa.  St.  560 ;  s.  c.  19  Atl. 

'  Driesbach  v.  Price,  133  Pa.  St.  Eep.  569. 
560;  «.  c.  19  Atl.  Eep.  569. 
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Congress*  upon  shareholders  in  national  bauks;^  and  this  is 
so,  whether  the  shares  were  acquired  by  subscription,  pur- 
chase, bequest,  or  otherwise.'  It  is  so,  even  where  the  hus- 
band may  have  transferred  such  shares  to  his  wife  to  conceal 
them  from  his  creditors:  if  she  accepts  the  transfer,  ratifies 
it,  or  accepts  benefits  under  it,  so  as  to  become  the  owner  of 
the  shares,  she  will  be  liable  to  be  assessed  as  a  shareholder,* 
and  the  receiver  of  the  bank  may  recover  a  judgment  against 
her  upon  the  assessment;  but  no  opinion  is  expressed  as  to  what 
property  may  be  reached  in  the  enforcement  of  the  judgment.* 

§  3104.  Individual  Iiiability  of  Stockholders  in  National 
Banks.  —  The  National  Currency  Act  provides:  "The  share- 
holders of  every  national  banking  association  shall  be  held 
individually  responsible,  equally  and  ratably,  and  not  one  for 
another,  for  all  contracts,  debts,  and  engagements  of  such 
association,  to  the  extent  of  the  amount  of  their  stock  therein, 
at  the  par  value  thereof,  in  addition  to  the  amount  invested 
in  such  shares,  except  that  shareholders  of  any  banking  asso- 
ciation now  existing  under  State  laws,  having  not  less  than 
five  millions  of  dollars  of  capital  actually  paid  in,  and  a  sur- 
plus of  twenty  per  centum  on  hand,  both  to  be  determined 
by  the  Comptroller  of  the  Currency,  shall  be  liable  only  to 
the  amount  invested  in  their  shares;  and  such  surplus  of 
twenty  per  centum  shall  be  kept  undiminished,  and  be  in 
addition  to  the  surplus  provided  for  in  this  title;  and  if  at 
any  time  there  is  a  deficiency  in  such  surplus  of  twenty  per 
centum,  such  association  shall  not  pay  any  dividends  to  its 
shareholders  until  the  deficiency  is  made  good;  and  in  case 
of  such  deficiency  the  Comptroller  of  the  Currency  may  com- 
pel the  association  to  close  its  business  and  wind  up  its  affairs 
under  the  provisions  of  chapter   4   of  this    title."     Persons 

«  TJ.  S.  Eev.  StatE.,  §  5151. 

«  Keyser  v.  Hitz,  133  U.  S.  138 ;  An-  '  Witters  v.  Sowles,  1  L.  E.  A.  64 ; 

derson  v.  Line,   14  Fed.  Eep.   405;  s.  c.  35  Fed.  Eep.  640. 

Witters  v.  Sowles,  32  Fed.  Eep.  767;  *  Keyser  v.  Hitz,  133  U.  S.  138. 

35  Fed.  Eep.  640;   Hobart  v.  John-  »  lUd. 

son,  8  Fed.  Eep.  493;  «.  c.  19  Blatchf.  •  U.  S.  Eev.  Stats.,  §  5161. 
(U.  S.)  359. 
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holding  stock  as  executors,  administrators,  guardians,  or  trus- 
tees shall  not  he  personally  subject  to  any  liahilities  as  stock- 
holders; but  the  estates  and  funds  in  their  hands  shall  be 
liable  in  like  manner  and  to  the  same  extent  as  the  testator, 
intestate,  ward,  or  person  interested  in  such  trust  funds  would 
be  if  living  and  competent  to  act  and  hold  the  stock  in  his 
own  name."  ^  The  liability  thus  imposed  is  for  all  such  con- 
tracts, debts,  and  engagements  as  have  been  duly  contracted  in 
the  ordinary  course  of  business.''  But  creditors  who  make  set- 
tlements with  the  president  of  a  national  bank  after  it  has 
gone  into  liquidation,  whereby  the  maker  of  certain  notes  is 
released,  on  which  the  bank  is  liable  as  guarantor,  and 
whereby  an  attempt  is  made  to  continue  the  liability  of  the 
bank  as  guarantor,  are  not  such  creditors  as  can  subject  the 
stockholders  to  an  individual  liability.'  The  liability  is  several, 
and  is  not  affected  by  the  failure  of  any  other  shareholder 
to  pay  the  amount  assessed  against  him;  so  that  each  share- 
holder pays  only  what  he  would  have  to  pay  if  all  were  solvent 
and  able  to  respond.*  It  is  an  asset  of  the  bank,  to  be  resorted 
to  in  the  event  of  insolvency  as  a  sort  of  guaranty  fund.'  A 
stockholder  who,  with  his  assent,  is  assessed  under  another 
section  of  the  statute  °  to  restore  the  impaired  capital  of  the 
bank,  is  not  for  this  reason  relieved  from  his  individual  lia- 
bility under  section  5151.'  "Where  there  has  been  a  valid 
increase  of  the  shares  under  the  provisions  of  the  statute, 
those  original  shareholders  who,  under  the  option  given  them, 
subscribe  for  the  new  shares  and  pay  for  them,  become,  of 
course,  in  the  event  of  the  insolvency  of  the  bank,  individually 
liable  in  respect  of  them.* 

'  U.  S.  Rev.  Stats.,  §  5152.  217;  Delano  v.  Butler,  118  TJ.  S.  634, 

'  Schrader  v.  Manufacturers'  Nat.  654 ;  Scovill  v.  Thayer,  105  U.  S.  143. 

Bank,  133  TJ.  S.'  67,  75.  "  The  capital  of  a  national  bank 

3  Ji)id.  was  $500,000.    It  was  voted  to  increase 

*  United  States  v.  Knox,  102  TJ.  S.  to    $1,000,000.      Four    hundred   and 
422.  sixty  thousand  dollars  were  subscribed 

*  Irons  t).  Manufacturers' &c.  Bank,  and  paid  in,  A.,  the  holder  of  thirty 
21  Fed.  Bep.  197.  shares,  paying  $3,000,  under  an  option 

«  TJ.  S.  Rev.  Stats.,  §  5205.  given  to  shareholders.    It  was  after- 

'  Morrison  v.  Price,  23  Fed.  Bep.     wards  decided  by  the  directors  that 
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the  increase  should  be  $460,000  only, 
and  this  the  Comptroller  of  the  Curren- 
cy,whose  assent  in  such  cases  is  essen- 
tial, assented  to.  The  capital  becoming 
impaired,  the  shareholders  were  as- 
sessed, under  U.  S.  Eev.  Stats.,  I) 5205, 
to  make  up  the  deficiency,  and  A.  paid 
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an  assessment  on  sixty  shares.  It  was 
held,  the  bank  afterwards  going  into 
the  hands  of  a  receiver,  that  A.  was 
liable,  as  the  owner  of  sixty  shares, 
to  the  assessment  authorized  by  §  5151, 
above  quoted.  Delano  v.  Butler,  118 
U.  S.  634. 
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CHAPTER  LII. 

FOR    WHAT    DEBTS    THESE    STATUTES    MAKE    STOOKHOLDEES 

LIABLE. 

Section  Sbction 

3110.  Meaning  of  the  word  "debt"     3120.  Debts   accruinf;    from    money 

in  such  statutes.  loaned  and  misappropriated. 

3111.  View  that  judgment  for  damages     3121.  Deposits  in  savings  banks  where 

for  tort  not  a  "  debt."  no  certificates  are  issued. 

3112.  The  opposing  view.  3122.  Rent  accruing  on  existing  leases 

3113.  UnUquidated  damages.  after  insolvency. 

3114.  Other  demands  deemed  to  arise  3123.  Mortgage   debts  under  a  stat- 

es; contractu.  ute. 

3115.  Ultra  vires  debts.  3124.  Pebt  paid  by  surety. 

3116.  Debts  barred  by  limitation.  3125.  Debts  due  to  other  stockhold- 

3117.  Liability  not  revived  or  extended  ers. 

by  renewals.  3126.  Debts  due  to  officers  of  the  cor- 

3118.  Debts  created  by  indorsement.  poration. 

3119.  Debts  contracted  after  suspen-     3127.  When  a  debt  is  deemed  to  have 

sipn.  been  contracted. 

§  3110.  Meaning  of  the  Word  "Debt"  in  sucli  Statutes 
when  liiberally  Construed.  —  Illustrations  of  what  Mr. 
Bishop  calls  the  "elasticity  of  statutes,'"  or  perhaps,  more 
properly  speaking,  of  the  elasticity  of  courts,  may  be  found  in 
the  meaning  which  different  courts  have  attached  to  the  words 
"  debt,"  or  the  expression  "  debt  contracted,"  in  statutes  im- 
posing upon  stockholders  a  personal  liability  to  pay  the  cor- 
porate debt.  It  may  be  premised  that,  under  any  rule  of 
construction,  a  stockholder  cannot  be  charged  with  an  indi- 
vidual  liability  for  debts  not  mentioned  in  the  statute."  Nor 
is  he  liable,  except  for  debts  that  might  have  been  enforced 
against  the  company.*  The  remedial  construction  accorded 
by  Mr.  Justice  Story  to  a  former  statute  of  Massachusetts  * 

^  Bishop's Orim.  Law,  1st.  ed.,ch.  6.  '  Van  Hook  v.  Whitlock,  7  Paige 

=■  Ossipee  Hosiery  Man.  Co.  v.  (N.Y.),  373;  s.  c.  3  Paige  (N.Y.),  409. 
Oanney,  54  N.  H.  295.  *  Ante,  §  3015. 
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resulted  in  the  conclusion  that  the  word  "debt"  was  to  be 
taken  in  its  broadest  sense,  as  embracing  any  just  demands 
whether  growing  out  of  contract  or  out  of  tort.^ 

§  3111.  "View  that  Judgment  for  Damages  for  Tort  not  a 
"Debt."  —  But  a  strict  construction  of  a  statute  making  the 
stockholders  of  a  corporation  jointly  and  severally  liable  to 
pay  the  debts  of  the  corporation,  in  consequence  of  a  failure 
of  the  corporation  to  publish  an  annual  notice  of  the  corporate 
indebtedness" — the  court  deeming  it  a  penal  statute — has 
resulted  in  the  conclusion  that  the  words  "debt"  and  "debts 
contracted,"  employed  in  the  statute,  did  not  embrace  a,  judg- 
ment rendered  against  the  corporation  for  damages  for  the 
sinking  of  a  steamboat,  through  the  negligence  of  the  agents 
of  the  corporation,  while  upon  its  docks  undergoing  repairs.' 
This  decision  is  in  legal  reason  supportable  only  upon  the 
ground  that  the  liability  created  by  the  statute  was  a  liability 
for  a,  penalty;  that  statutes  creating  liability  for  penalties  are 
to  be  strictly  construed;  and  hence  that  the  liability  for  a 
penalty  ought  not  to  be  regarded  as  a  liability  for  a  debt, 
within  the  meaning  of  such  a  statute.  A  decision  of  the 
Supreme  Court  of  Nebraska,  when  analyzed,  is  found  to  pro- 
ceed upon  the  same  ground.  The  plaintiff,  having  recovered 
a  judgment  against  a  horse  railway  company  for  damages  for 
personal  injuries  sustained  by  her  while  a  passenger  on  one 
of  the  cars,  and  having  failed  to  collect  the  judgment  from 
the  company,  brought  her  action  against  a  stockholder  under 
a  statute  imposing  upon  the  corporation  the  duty  of  publish- 
ing annually  a  true  statement  "  of  the  amount  of  all  the  exist- 
ing debts  of  the  corporation,"  and  making  the  stockholder 
liable  for  its  debts  in  the  case  of  its  failure  so  to  do.  The 
court  held  that  the  'f  debts"  spoken  of  in  the  statute  *  were  not 
debts  springing  out  of  the  torts  of  the  corporation.'  The  pro- 
priety of  this  conclusion  is  obvious.    Not  only  was  the  statute 

'  Carver  v.  Braintree  Man.  Co.,  2  Story  (TJ.  S.),  432,  447. 
'  Bev.  Stat.  Mo.  1845,  p.  234,  §  18.  ♦  Gen.  Stat.,  title  "  Oorporations," 

'  Cable  V.  McOune,   26  Mo.  371 ;      §§  136,  189. 
g.  c.  72  Am.  Dec.  214.  »  Doolittle  v.  Marsh,  11  Neb.  243. 
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penal  in  its  nature, — if,  indeed,  that  ought  to  influence  the 
decision  of  the  question  at  all,^ — but  the  object  of  the  statute 
was  to  protect  contractual  creditors, — persons  giving  credit 
to  the  corporation, — by  requiring  the  corporation  to  make 
an  annual  disclosure  to  them  of  its  financial  condition.  A 
decision  of  the  Supreme  Court  of  Michigan,  dealing  with  the 
question  under  a  statute  of  that  State,  is  of  more  doubtful 
soundness.  So  much  of  the  statute  as  is  material  was  as  fol- 
lows: "  The  stockholders  of  every  company  incorporated  under 
this  act  shall  be  jointly  and  severally  liable,  in  their  individ- 
ual capacity,  for  all  labor  performed  for  such  company;  and 
shall  also  be  liable  for  the  debts  of  such  company,  for  an 
amount  equal  to  the  amount  of  any  unpaid  stock  in  such 
company  held  by  them  at  the  time  such  debt  was  contracted 
and  suit  commenced  thereon,  to  be  recovered  of  any  stock- 
holder who  is  such  when  the  debt  is  contracted,  or  any  subse- 
quent stockholder."  The  court,  in  view  of  the  use  of  the 
words  "debt  contracted"  in  the  statute,  and  professing  to 
give  it  its  natural  meaning,  without  restricting  or  enlarging 
it,  held  that  it  did  not  extend  so  far  as  to  include  a  judgment 
obtained  by  a  passenger  on  the  street  railway  of  the  corpora- 
tion for  a  personal  injury.  The  court  admitted  some  force 
in  the  argument  that  the  duty  of  carrying  the  passenger 
safely  had  been  assumed  by  the  corporation  by  contract,  and 
that  the  plaintiff  might  have  brought  her  action  against  the 
corporation  either  in  the  form  of  an  action  ex  contractu,  or  of 
:in  action  ex  delicto,  but  regarded  it,  in  substance  and  effect, 
as  a  judgment  for  damages  founded  upon  a  tort,  which  could 
not  be  regarded  as  a  debt  contracted,  within  the  meaning  of  the 
statute.^ 

§  3112.  The  Opposing  View.  —  This  does  not  accord  with 
the  well-known  conception  of  the  common  law  that  a  judg- 
ment is  a  "  debt  of  record,"  though  it  is  to  be  confessed  that 
such  a  technical  definition  of  a  judgment  should  not  have 
much  weight  in  the  construction  of  a  statute.     Nor  does  it 

'  Ante,  §  2906.  '  Bohn  v.  Brown,  33  Mich.  257. 
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accord  with  that  debated  and  debatable  judicial  theory  -which 
classifies  judgments  as  contracts}  Nor  does  it  accord  with  the 
broad  meaning  assigned  by  several  courts  to  the  same  words, 
in  giving  a  remedial  construction  to  statutes  exempting  home- 
steads and  personal  property  from  execution.  In  such  a  stat- 
ute the  word  "debt,"^  and  the  words  "debts  contracted,'" 
have  been  held  to  embrace  a  judgment  recovered  in  an  action 
for  slander;  and  the  same  expression  has  been  held  to  embrace 
a  judgment  for  costs  in  an  action  for  a  tort,*  and  also  a  judg- 
ment in  an  action  for  deceit;  since  in  the  latter  case  the  plain- 
tiff might  have  waived  the  tort  and  sued  upon  the  contract.' 
Accordingly,  where  it  is  sought  merely  to  subject  what  remains 
unpaid  by  the  stockholder  in  respect  of  his  shares,  it  is  clear 
that  any  demand  against  the  corporation,  which  has  been 
reduced  to  a  judgment,  will  be  available  as  a  basis  of  such  a 
proceeding,  without  reference  to  the  nature  of  the  original 


'  "  That  a  judgment  is  a  contract, 
or  in  the  nature  of  a  contract,  has 
been  aflBrmed  and  denied  with  equal 
confidence."  1  Freem.  Judgm.,  3d 
ed.,  §  4,  citing  many  opposing  au- 
thorities. 

»  Bellinger  v.  Tweed,  66  N.  0.  206. 

•  Conroy  v.  Sullivan,  44  111.  451. 

'  Lane  v.  Baker,  2  Grant  Oas. 
(Pa.)  424;  Smith  v.  Omans,  17  Wis. 
395.  Contra,  Schouton  v.  Kilmer,  8 
How.  Pr.  (N.  Y.)  527;  Lathrop  v. 
Singer,  39  Barb.  (N.  Y.)  396. 

'  Warner  v.  Oammack,  37  Iowa, 
642.  See  Thompson  on  Homesteads, 
§  380,  et  seq.  In  Crouch  v.  Gridley,  6 
Hill  (N.  Y.),  250,  it  was  held  that  a 
liability  for  a  tort  was  not  discharged 
under  a  bankrupt  law,  unless,  before 
the  filing  of  the  petition  in  bank- 
ruptcy, it  had  become  a  debt  by  be- 
ing converted  into  judgment.  The 
court  relied  upon  Buss  v.  Gilbert,  2 
Maule  &  S.  70,  where  the  question 
was  fully  considered.  In  Kellogg  v. 
Schuyler,  2  Denio  (N.  Y.),  73,  it  was 
held  that  a  cause  of  action  in  trespass 
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was  not  affected  by  a  discharge  in 
bankruptcy,  even  though  a  verdict 
had  been  rendered  before  the  pre- 
sentment of  the  petition  to  be  de- 
clared a  bankrupt,  provided  that  the 
judgment  upon  the  verdict  was  not 
entered  until  afterwards.  In  Zimmer 
V.  Schleehauf,  115  Mass.  52,  it  was 
held,  construing  the  fourth  clause  of 
section  19  of  the  Bankruptcy  Act  of 
1869,  authorizing  "  contingent  debts" 
and  "contingent  liabilities"  con- 
tracted by  the  bankrupt  to  be  proved 
against  his  estate  by  the  creditor, — 
that  in  an  action  of  tort  to  recover 
damages  for  slander  and  malicious 
prosecution,  if  the  defendant  is  adju- 
dicated a  bankrupt  after  verdict  and 
before  judgment,  the  claim  is  not 
provable  against  his  estate.  The 
word  "debts,"  as  used  in  other 
statutes,  has  been  construed  in  the 
following  cases:  Ohase  v.  Ingalls, 
97  Mass.  524;  Lowell  v.  Street  Com- 
missioners, 106  Mass.  540;  Esmond*. 
BuUard,  16  Hun  (N.  Y.),  65;  Archer 
V.  Rose,  3  Brewst.  (Pa.)  264. 
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claim:'  if  it  is  merged  in  the  judgment,  it  becomes  a  debt  of 
record,  in  the  language  of  the  common  law;  and  upon  this 
point  there  will  be  no  difference  of  judicial  opinion.  So,  as 
already  seen,"  constitutional  provisions  and  statutes  securing 
to  creditors  dues  from  corporations  by  a  superadded  indi- 
vidual liability  of  their  stockholders,  are  remedial  in  their 
nature,  and  hence  embrace  judgments  against  the  corporation 
for  damages  in  actions  for  its  torts.^  For  instance,  one  who 
has  recovered  against  the  corporation  a  judgment  for  damages 
for  waste  may  maintain  an  action  in  equity  in  the  Circuit  Court 
of  the  United  States,  the  citizenship  existing  which  gives  juris- 
diction, upon  his  judgment,  against  a  stockholder,  the  latter 
being  indebted  to  the  corporation  for  a  balance  unpaid  upon 
his  shares  in  excess  of  the  amount  of  the  judgment.*  Whether 
or  not  such  a  bill  could  be  maintained  for  unliquidated  dam- 
ages for  waste,  the  court  had  no  doubt  that  the  liability 
became  an  "indebtedness"  within  the  meaning  of  the  Consti- 
tution of  Oregon,  as  soon  as  it  had  been  reduced  to  judgment.® 
So,  the  word  "  dues,"  used  in  a  State  constitution  imposing 
upon  the  stockholders  of  corporations  a  superadded  individual 
liability,  extends  to  judgments  obtained  under  a  statute  giving 
a  right  of  action  for  damages  resulting  in  death.^ 

§  3113.  Unliquidated  Damages. — The  Supreme  Judicial 
Court  of  Massachusetts  concluded  in  one  case  that  it  did  not 
admit  of  a  reasonable  doubt  that  the  word  "  debt,"  in  a  stat- 
ute making  the  members  of  a  corporation  liable  for  all  its 
debts  until  its  whole  capital  stock  should  be  paid  in  and  a 
certificate  thereof  filed  for  record,  embraced  unliquidated 
damages  growing  out  of  the  breach  of  a  contract.''    Following 

1  Powell  «.  Oregonian  E.  Co.,  13  »  Ibid. 

Saw.  535 ;  s.c.2  L.  K.  A.  270 ;  36  Fed.  «  Eider  v.  Fritcliey,  supra. 

Eep.  726.  '  Mill  Dam  Foundry  v.  Hovey,  21 

»  Ante,  §  3015.  Pick.  (Mass.)  417,  455.    Compare  Ca- 

»  Eider  v.  Fritchey,  49  Ohio  St.  ble  v.  McCmie,  26  Mo.  371;  s.  c.  72 

285;  t.  c.  15  L.  E.  A.  513;  34  Cent.  L.  Am.  Dec.  214,  where  this  case  is  crit- 

J.  492;  36  Am.  &Eng.  Corp.  Cas.  323;  icised;  and  Child  i;.^Boston  &c.  Iron 

27  Ohio  L.  J.  283;  30  N.  E.  Eep.  692.  Works,  137  Mass.  516,  where  it  is  ex- 

*  Powell  V.  Oregonian  E.  Co.,  2  plained  and  limited. 
L.  E.  A.  270;  «.  c.  36  Fed.  Eep.  726. 

141  2241 


3  Thomp.  Corp.  §  3113.]     liability  of  stockholders. 

this  decision,  Mr.  Justice  Story,  in  a  case  before  him  in  the 
Circuit  Court  of  the  United  States,  held  that  the  word  "  debt" 
in  a  statute  of  Massachusetts  embraced  a  demand  against  the 
corporation  for  unliquidated  damages  for  infringement  of  a  pat- 
ent} More  recently  the  Supreme  Judicial  Court  of  Massachu- 
setts have  held  that  a  liability  for  damages  arising  from 
infringement  of  letters-patent  granted  by  the  United  States  is 
not,  before  judgment  is  obtained  against  the  corporation,  a 
"  debt"  or  a  "  contract,"  within  the  meaning  of  a  later  statute 
of  that  State''  making  the  officers  of  a  corporation  liable  for 
its  debts  and  contracts  in  certain  cases.  The  court  reached 
this  result  after  a  comparison  of  many  statutes  of  that  State 
and  of  the  United  States,  and  concluded  that  a  liability  for 
the  infringement  of  a  patent  is  a  liability  for  a  tort,  and  that 
a  liability  for  wrongs  done  which  are  independent  of  contracts 
cannot  be  considered  a  debt  or  contract  within  the  meaning 
of  the  statute.  Referring  to  the  words  of  the  statute,  Mr.  Jus- 
tice Field  said:  "The  word  'debts'  and  the  words  'debts 
and  contracts '  do  not,  in  their  legal  sense,  ordinarily  include 
liabilities  for  torts  not  reduced  to  a  judgment.  There  is 
nothing  in  the  statutes  indicating  that,  for  the  causes  stated, 
the  officers  were  to  be  made  responsible  for  all  the  liabilities 
of  the  corporation."'  In  another  part  of  the  opinion,  referring 
to  the  decision  of  Mr.  Justice  Story  in  the  case  above  cited,^ 
the  learned  justice  says:  "  There  are  no  cases  decided  by  the 
courts  of  the  Commonwealth  in  which  the  stockholder  has 
been  held  liable  for  a  tort  of  the  corporation,  and  the  decision 
of  Mr.  Justice  Story  stands  unsupported  by  any  direct  author- 
ity either  before  or  since."  *  But  where  a  statute  provided  that 
the  stockholders  and  officers  of  corporations  should  be  per- 
sonally liable  for  debts  and  civil  liabilities  of  such  corporations 
in  the  following  cases,  ....  "they  shall  be  jointly  and  sev- 


'  Carver  v.  Braintree  Man.  Co.,  2  •  Child  v.  Boston  &c.  Iron  Works, 

Story  (U.  S.),432, 437.  Compare  Child  137  Mass.  516,  519;  s.  c.  50  Am.  Eep. 

V.  Boston  &c.  Iron  Works,  137  Mass.  328. 

516,  520 ;  8.  c.  50  Am.  Kep.  328,  where  *  Carver  v.  Braintree  Man.  Co. 

the  doctrine  of  this  case  is  denied.  ttipra. 

'  Mass.  Stat,  of  1870,  oh.  224,  §  38.  '  Ibid.,  520. 
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erally  liable  for  all  debts  and  contracts  of  such  corporations," 
etc.;  and  the  statute,  in  several  other  places,  employed  the 
words  "  debts"  and  "  liabilities," — it  was  held  that  it  could  not 
be  restricted  to  claims  which  had  been  liquidated  or  adjusted/ 
So,  where  a  charter  provided  that  the  stockholders  of  the  said 
corporation  shall  be  holden  jointly  and  severally,  to  the  nom- 
inal amount  of  their  stock,  for  the  payment  of  all  debts  con- 
tracted by  the  said  corporation,  or  by  their  agents;  and  any 
person  or  persons  having  any  demands  against  the  said  cor- 
poration may  sue  any  stockholder  or  stockholders,  in  any 
court  having  cognizance  thereof,  and  recover  the  same,  with 
costs;  provided  that  no  stockholder  shall  be  obliged  to  pay 
more,  in  the  whole,  than  the  amount  of  stock  he  may  hold  in 
the  said  company  at  the  time  the  debt  accrued,- — it  was  held  that 
an  action  could  not  be  maintained  against  the  stockholders 
of  the  corporation  for  damages  caused  by  suffering  one  of  its 
bridges  to  get  out  of  repair.''  Of  course,  the  stockholders  of  a 
corporation  are  not  primarily  liable  for  the  frauds  and  torts 
of  its  officers  and  promoters,  unless  there  is  a  statute  making 
them  so,  or  unless  they  themselves  are  such  officers  or  pro- 
moters.' 

§  3114.  Other  Demands  Deemed  to  Arise  ex  Contractu. — 

A  statute  making  the  directors  of  corporations  liable  for  the 
debts  of  the  corporation  for  declaring  dividends  while  the 
corporation  is  insolvent,*  makes  them  liable  only  for  debts 
arising  ex  contractu;  and  although  the  debt  has  been  reduced 
to  judgment  against  the  corporation,  the  bill  seeking  to 
charge  the  directors  must  so  allege.*  The  liability  of  a  cor- 
poration for.  a  breach  of  an  implied  warranty  of  title  in  the 
sale  of  chattels  is,  however,  a  "  debt"  within  the  meaning  of 
a  statute  providing  that  "  if  any  company  formed  under  this 
act  dissolve,  leaving  debts  unpaid,  suits  may  be  brought 
against  any  person  or  persons  who  were  stockholders  at  the 

'  Haynes  v.  Brown,  36  N.  H.  545,  »  Matthewes  v.  Stanford,  17  Ga.  543. 

565.  '  Jlev.  Stat.  Mo.  1845,  p.  234,  §  18. 

'  Heacock  v.  Sherman,   14  Wend.  '  Cable  u.  McOune,  26  Mo.  371 ;  s.c. 

(N.  Y.)  68;  ante,  §  2925.  72  Am.  Dec.  214. 
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time  of  such  dissolution,  without  joining  the  company  in 
Buch  suit."  Such  a  liability  was  held  to  arise  wholly  ex  con- 
tractu, and,  giving  the  statute  a  strict  construction,  which 
would  exclude  a  broad  popular  meaning  of  the  word  "  debt," 
the  court  had  no  difficulty  in  reaching  this  conclusion.^ 

§  3116.  Ultra  Vires  Debts.  —  The  general  rule  is,  that  the 
stockholders  can  only  be  made  liable  in  respect  of  such  debts 
as  might  have  been  enforced  against  the  corporation.^  Thus, 
it  has  been  held  that  the  shareholders  at  large  of  an  English 
joint-stock  company  are  not  liable  in  respect  of  the  bonds  of 
the  company,  unauthorized,  and  not  issued  in  pursuance  of 
a  general  meeting,  although  in  the  hands  of  a  bona  fide  pur- 
chaser for  value,  without  notice  of  their  infirmity.'  So,  a 
writing,  signed  by  the  president  of  a  corporation,  which  states 
that  a  person  named  in  it  is  a  creditor  for  a  certain  sum,  for 
work  performed  for  the  corporation,  does  not  constitute  a 
cause  of  action  against  the  individuals  forming  the  corpora- 
tion, nor  against  the  corporation,  but  is  at  most  an  instru- 
ment of  evidence.'  So,  where  elements  of  estoppel  do  not 
supervene,  it  is  a  simple  proposition  of  law,  and  one  which  is 
declared  and  enforced  constantly  in  other  cases  of  agency, 
that  the  members  of  a  corporation  are  not  liable,  as  individ- 
uals or  partners,  for  goods  bought  in  its  name,  by  an  ultra 
vires  act  of  its- directors;'  though  an  exception  to  this  rule  has 
been  admitted  where  the  associates  enter  upon  a  business 
entirely  distinct  from  the  business  which  the  corporation  was 
authorized  to  carry  on,  and  in  the  course  of  that  business 
contract  debts.*     But'  circumstances  may  arise  which  will 

estop  the  stockholder  from  setting  up  this  defense.'    Thus,  it 

« 

'  Dryden  v.  Kellogg,  2  Mo.  App.  '  Smucker  v.  Duncan  (Pa.  0.  P.), 

87,  93.  10  Pa.  Oo.  Ot.  430. 

Wan  Hook  v.  Whitlock,  7  Paige  »  Ante,  §2939. 

(N.Y.),  373;  Buffington  v.  Bardon,  80  '  Post,  ch.   112,  and  ch.  130,  art. 

Wis.  635;   s.  c.  50  N.  W.  Eep.  776.  2. 

Compare  ante,  §  2828,  et  seq.  '  Amerman  v.  Wiles,  24  N.  J.  Eq. 

'  Atheneum  &c.  Soc.  v.  Pooley,  31  13;  Third  Ave.  Sav.  Bank  v.  Dimock, 

L.  T.  70;  s.  c.  4  Jur.  (n.  s.)  371.  Id.  26. 

*  Ourtiss  V.  Murry,  26  Oal.  663. 
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has  been  said,  with  respect  to  an  incorporated  literary  society, 
that  the  original  stockholders,  acting  within  the  scope  of  the 
granted  powers,  are  not  to  be  made  liable  for  the  acts  of  those 
who  go  beyond  them;  but  the" charter  can  furnish  no  protec- 
tion from  private  responsibility  to  those  who  embark  ih,  or 
assent  to,  such  unauthorized  acts.*  Moreover,  it  has  been  held 
that  where  the  entire  business  carried  on  by  persons  in  the 
name  of  a  corporation  is  such  as  the  corporation  is  prohibited 
by  law  from  doing,  they  cannot  interpose  the  corporate  priv- 
ileges between  them  and  the  liabilities  which  the  law  imposes 
upon  individuals  in  the  transaction  of  similar  business,  with- 
out the  use  of  the  corporate  name.*  But  it  necessarily 
remains  that  unless,  ignoring  the  existence  of  the  corpora- 
tion, the  creditor  proceeds  against  the  stockholders  as  original 
undertakers,  to  enforce  their  own  contract,  and  the  circum- 
stances exist  which  allow  him  to  do  this,  he  must  show  a  con- 
tract which  either  has  been  enforced,  or  which  is  enforceable 
to  judgment  against  the  Corporation.  For  instance,  if  the 
contract  was  by  promoters,  or  by  other  persons  professing  to 
act  in  behalf  of  the  corporation,  before  its  organization,  and 
the  corporation,  after  coming  into  existence,  has  not  ratified 
or  adopted  it,  then,  under  principles  already  considered,  it  will 
not  be  enforceable  against  the  corporation,'  and  consequently 
not  against  its  stockholders,  as  such.* 

§  3116.  Debts  Barred  by  liimitation.  —  Stockholders  are 
not  liable,  under  such  statutes,  for  debts  of  the  corporation 
which  are  barred  by  limitation.'  And  it  has  been  held  that  this 
is  so  where  the  debt  was  so  barred  at  the  time  of  the  dissolution 
of  the  corporation,  although  it  could  not  have  been  enforced 
against  the  stockholders  by  action  prior  to  the  dissolution.* 

§  3117.  IJiability  not  Revived  or  Extended  by  Renewals. 

It  has  been  held  that  the  statutory  liability  of  stockholders  is 

1  Keamy  v.  Buttles,  1  Ohio  St.  362.  '  Van  Hook  v.  Whitlock,  3  Paige 

»  Medill  V.  Collier,  16  Ohio  St.  599.  iN.  Y.),  409;  Cook  v.  Wheeler,  Harr. 

•  Ante,  *  480,  et  teq.  (Mich.)  443. 

*  Bufflngton  v.  Bardon,  80    Wifi.  '  Van  Hook  v.  "Whitlock,  tupra. 
635 ;  «.  c.  50  N.  W.  Kep.  776. 
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so  far  like  that  of  sureties  tliat  it  cannot  be  revived  or 
extended  by  any  agreement  between  the  creditor  and  the  cor- 
poration renewing  or  extending  the  original  debt.'  It  has 
been  so  held,  construing  the  following  statutes  in  New  York: 
"All  the  stockholders  of  every  company  incorporated  under 
this  act  shall  be  severally  individually  liable  to  the  creditors 
of  the  company  in  which  they  are  stockholders,  to  an  amount 
equal  to  the  amount  of  stock  held  by  them  respectively,  for  all 
debts  and  contracts  made  by  such  company,  until  the  whole 
amount  of  capital  stock  fixed  and  limited  by  such  com- 
pany shall  have  been  paid  in,  and  a  certificate  thereof  shall 
have  been  made  and  recorded  as  prescribed  in  the  following 
[eleventh]  seqtion."^  "No  stockholder  shall  be  personally 
liable  for  the  payment  of  any  debt  contracted  by  any  com- 
pany formed  under  this  act,  which  is  not  to  be  paid  within 
one  year  from  the  time  the  debt  is  contracted,  nor  unless  a 
suit  for  the  collection  of  such  debt  shall  be  brought  against 
such  company  within  one  year  after  the  debt  shall  become 
due;  and  no  suit  shall  be  brought  against  any  stockholder 
....  until  an  execution  against  the  company  shall  have  been 
returned  unsatisfied  in  whole  or  in  part."'  Construing  this 
statute,  it  is  held  that  the  year  within  which  the  action  must 
be  begun  for  the  recovery  of  a  debt  owing  by  a  manufactur- 
ing corporation,  so  as  to  lay  a  foundation  for  a  recovery 
against  the  stockholder,  begins  to  run  on  the  day  when  the 
debt  first  became  due;  and  that  if  the  time  of  its  payment  is 
extended  by  a  promissory  note,  which  is  sued  within  a  year 
from  the  date  of  its  maturity,  but  more  than  a  year  after  the 
date  when  the  debt  for  which  it  was  given  first  became  due, 
and  a  judgment  is  recovered  and  an  execution  returned  unsat- 
isfied, the  stockholders  cannot  be  charged  with  the  payment 
of  the  debt.*     This  rule  has  been  applied  in  California,  follow- 

»  Hyman  v.  Coleman,  82  Cal.  650;  *  Hardman  v.  Sage,  124  N.  Y.  25, 

8.  c.  16Am.  St.  Eep.  178;  23Pac.  Eep.  35;  s.  c.  26  N.  E.  Eep.  354;  Parrott 

62;  Hardman  v.  Sage,  124  N.  Y.  25;  v.  Oolby,  71  N.  Y.  597;  affirming  a.  c. 

s.  c.  26  N.  E.  Eep.  354.  6  Hun  (N.  Y.),  55 ;  Jagger  Iron  Oo.  v. 

'  New  York  Laws  of  1848,  ch.  40,  Walker,  76  N.  Y.  521 ;  Parrott  v.  Saw- 

§10;2BirdseyeStat.N.Y.,p.l893,§95.  yer,  87  N.  Y.  622;  affirming  s.  c.  22 

•  Ibid.,  i  24;  Ibid.,  5  103.  Hun  (N.  Y.),  611. 
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ing  the  New  York  decisions,  although  in  California  it  is  the 
settled  interpretation  of  their  statute  that  each  stockholder  of 
a  corporation  is  liable  for  his  proportion  of  the  corporate 
debts  contracted  while  he  was  a  stockholder,  as  a  principal 
debtor,  and  not  as  a  surety}  These  decisions  are  rendered  in 
face  of  the  admitted  rule  of  law  that  the  renewal  does  not 
extinguish  the  old  debt  and  create  a  new  one,  and  in  the  face 
of  a  statute  providing  that,  to  enforce  the  personal  liability 
of  stockholders,  the  action  must  be  brought  within  three 
years  after  the  cause  of  action  accrues.  But  when  does  a 
cause  of  action  accrue  so  long  as  the  debt  is  kept  alive  by 
renewals?  These  decisions  seem  to  rest  upon  elemental  non- 
sense, and  to  result  in  gross  injustice.  One  may,  at  least, 
venture  to  criticise  a  rule  of  interpretation  which  enables  the 
officers  of  a  corporation,  by  procuring  its  creditor  to  grant 
an  extension  of  his  debt,  to  succeed  in  extending  the  debt  out  of 
existence,  and  escaping  the  personal  liability  under  which  they 
rest  under  a  statute.* 

§  3118.  Debts  Created  by  Indorsement.  —  Under  a  statute 
of  New  York  making  (or  leaving)  the  stockholders  of  cor- 
porations liable  as  partners,  an  indorsee  of  negotiable  paper 
issued  by  a  corporation  may  maintain  an  action  thereon  in 
his  own  name  against  one  who  was  a  stockholder  when  the 
note  was  issued.'  And  where  an  indorsee  of  a  bill  of  exchange 
drawn  by  a  corporation,  the  stockholders  of  which  were  liable 
for  its  debts,  had  recovered  judgment  against  the  drawer,  an 
indorser  who  was  liable  on  the  bill  might  pay  it,  and  take  an 
assignment  of  the  judgment,  and  maintain  an  action  against 
a  stockholder,  in  the  name  of  the  plaintiff  in  the,  judgment,  to 
recover  the  amount.* 

§  3119.  Debts  Contracted  after  Suspension.  —  After  a  cor- 
poration has  gone  into  liquidation,  the  power  of  its  officers  or 

'  Hyman  v.  Coleman,  82  Oal.  650;  "  Freeland  v.  McOuUough,  1  Denio 

«.  c.  16Am.  St.Eep.  178;  23Pac.Rep.      (N.  Y.),  414. 
62.  *  Harger  v.  McOuUough,  2  Denio 

»  Post,  §  4227.  (N.  Y.),  119. 
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contracting  agents  to  bind  its  stockholders  by  the  creation  of 
new  obligations  ceases.* 

§  3120.  Debts  Accruing  from  Money  Loaned  and  Misappro- 
priated.—  Where  the  directors  of  a  corporation,  acting  in 
good  faith,  upon  the  reports  and  representations  of  the  duly 
authorized  agents  of  the  corporation,  believing  them  to  be 
correct,  borrow  money  for  the  purposes  of  the  corporation, 
it  is  not  necessary  to  show  that  the  money  so  borrowed  was 
all  actually  appropriated  to  the  legitimate  uses  of  the  carpo- 
ration,  in  order  to  establish  an  indebtedness  against  it,  or  a 
personal  liability  of  its  stockholders  in  favor  of  the  lender 
of  the  money  or  of  the  sureties  who  pay  the  loan.^  This 
is  in  conformity  with  the  general  rule  that  one  who  pays 
money  to  a  trustee  is  not  bound  to  look  to  its  application.  It 
is  sufficient,  in  the  absence  of  fraud,  for  him  to  know  that  the 
trustee  has  power  to  act  in  the  premises.' 

§  3121.  Deposits  in  Savings  Banks  where  no  Certificates 
are  Issued.  —  Where  the  charter  of  a  banking  corporation  pro- 
vides that  its  officers,  when  required  by  any  person  making 
a  deposit  in  its  savings  department,  shall  issue  certificates  for 
the  same,  and  makes  the  stockholders  personally  liable  to 
depositors,  it  is  not  essential  to  the  liability  of  the  stock- 
holders that  a  certificate  be  given,  as  the  character  of  the 
deposit  may  be  shown  by  a  pass-book  given  to  the  depositor.* 

§  3122.  Kent  Accruing  on  Existing  Leases  after  Insol- 
vency.—  There  is  some  difficulty  in  saying  under  what  cir- 
cumstances an  individual  liability  may  be  enforced  against 
the  stockholders,  founded  on  rent  accruing  after  the  insol- 

'  Kichmond  v.  Irons,  121  U.  S.  27,  »  Mason  v.  Bank  of  Commerce,  16 

60 ;  Union  Bank  v.  Wando  Mining  Mo.  App.  279 ;  Goodwin  v.  American 

Ac.   Co.,  17  S.  0.  339;    Schrader  v.  Nat.  Bank,  48  Conn.  550,564;  Shaw 

Manufacturers'  Nat.  Bank,  133  U.  S.  v.  Spencer,  100  Mass.  382,  391 ;  s.  c.  1 

67.    "  The  business  of  the  bank  must  Am.  Eep.  115;  s.  c.  97  Am.  Dec.  107; 

stop  when   insolvency  is    declared."  Ashton   v.  Atlantic    Bank,   3    Allen 

White  V.  Knox,  111  U.  S.  784,  787.  (Mass.),  217;  Fountain  ti.  Anderson, 

'  Borland  v.  Haven,  37  Fed.  Kep.  33  Ga.  372.    See  post,  Ch.  130. 
394.  *  Dows  V.  Naper,  91  111.  44. 

2248 


FOE  WHAT  DEBTS.     [3  Thomp.  Corp.  §  3123. 

vency  of  the  corporation,  under  a  lease  made  before.*  Such 
an  indebtedness  is  not  strictly  dehitum  in  prsesenti,  sohiendwm 
in  futuro;  but  it  is  rather  analogous  to  the  case  of  wages  to  be 
earned  under  a  contract  of  service,  which  may  or  may  not  be 
terminated  before  the  wages  are  earned.  It  is  money  agreed 
to  be  paid  for  the  future  enjoyment  of  real  property,  which 
enjoyment  may  be  prevented  by  act  of  the  landlord  himself,  by 
an  eviction,  or  by  doing  that  which  in  law  is  tantamount  to 
an  eviction.  But  after  the  rents  are  earned,  although  after 
insolvency,  there  seems  no  diflSculty  in  the  way  of  holding 
that  they  become  a  debt  of  the  corporation,  such  as  can  be 
enforced  against  its  stockholders,  —  though  this  may,  in  par- 
ticular cases,  be  influenced  by  the  provisions  of  statutes.'' 
The  rule  in  England  seems  to  be  stronger  in  favor  of  the 
landlord  than  that  above  stated.  Sir  Nathaniel  Lindley 
states  it  thus,  citing  the  authorities  in  the  margin:  "  Where 
the  company  is  lessee  for  an  unexpired  term  of  years,  the 
lessor  is  entitled  to  have  a  claim  entered  for  the  full  amount 
of  the  rent  which  will  become  due  under  the  lease;  and  he  is 
further  entitled  to  prevent  the  company  from  being  dissolved 
without  notice  to  him.  But  where  the  lease  has  been  assigned, 
the  lessor  is  not  entitled  to  receive  more  from  the  company 
than  it  may  ultimately  become  liable  to  pay  under  the  cove- 
nants contained  in  the  lease.'  And  the  lessor  is  not  entitled 
to  a  dividend  on  his  claim  until  something  becomes  payable 
to  him;  nor  is  he  entitled,  as  against  the  other  creditors,  to 
stay  a  dividend,  nor  to  have  any  sum  impounded  to  meet 
future  possible  demands.*     He  must  trust  to  his  power  of 

*  This  subject  is  discussed,  in  an-  yond  that  time  was  not  a  liability 

other  relation  in  the  title  on  receivers,  that  could  be  enforced  against  the  in- 

See  ch.  160,  as  to  "  granting  leave  to  dividual  stockholders.     Mclntyre  v. 

distrain  for  rent " ;  and  ch.  164,  as  to  Strong,  63  How.  Pr.  (N.  Y.)  43. 

receiver's  "obligation  to  pay  rent.^'  '  See Ke Haytor  Granite  Co.,  L. K. 

»  Rent  due  from  a  corporation  of  1  Ch.  77 ;  reversing  1  Eq.  11.  And  see 

limited  liability,  organized  under  New  next  two  notes. 

York  Laws  1875,  ch.  611,  p.  755,  pay7  *  Re  Westbourne  Grove  Drapery 

able  within  two  years  from  date  of  Co.,  5  Ch.  Div.  248;    Re  Horaey's 

executing  the  lease  and  delivering  the  Claim,  L.  R.  5  Eq.  561 ;    Ex   parte 

premises,  has  been  held  recoverable  Elphinstone,  L.  R.  10  Eq.  412.    As 

under^5  25,  37;  but  rent  accruing  be-  to  the  proof  and  discharge  of  such 
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distress  and  entry,  and  to  his  rights  against  the  assignee  if 
the  lease  is  assigned.  But  where  a  company  seeks  to  reduce 
its  capital,  it  must  make  provision  for  meeting  the  lessor's 
future  demands;*  and  the  shareholders  are  not  entitled  to 
divide  the  assets  amongst  themselves  without  making  similar 
provision.*  The  same  rule  applies  to  the  voluntary  winding 
up  of  a  solvent  company."  * 


claims  in  bankruptcy,  see  Hardy  «. 
Pothergill,  13  App.  Cas.  351. 

'  Re  Telegraph  Construction  Co., 
L.  E.  10  Eq.  384. 

'  Oppenheimer  v.  British  &  Foreign 
Exchange  &c.  Bank,  6  Ch.  Div.  744. 

*  Elphinstone  v.  Monkland  Iron 
Co.,  11  App.  Oas.  332;  Gooch  v.  Lon- 
don Banking  Aeso.,  32  Ch.  Div.  41; 
Lind.  Comp.,  5th  ed.,  731.  In  an- 
other place,  the  same  writer,  treating 
of  the  winding  up  of  companies  by 
the  court,  says :  "If  the  landlord  is 
the  legal  creditor  of  the  company  in 
respect  of  the  rent,  which  he  wishes 
to  recover  by  a  distress  upon  the 
company's  goods,  he  must,  in  order 
to  obtain  leave  to  distrain  under  sec- 
tion 87,  show  either  that  it  is  inequi- 
table for  the  company  to  insist  on 
section  163,  or  that  the  rent  ought  to 
be  paid  in  full  as  one  of  the  expenses 
of  the  winding  up.  Ee  Oak  Pits  Col- 
liery Co.,  21  Ch.  Div.  322,  330;  Ee 
Lancashire  Cotton  Spinning  Co.,  35 
Oh.  Div.  656.  A  mortgagee  who  has 
a  power  of  distress  under  an  attorn- 
ment clause  is  in  a  less  favorable 
position  for  obtaining  leave  to  dis- 
train than  an  ordinary  landlord.  Ibid. 
In  applying  these  principles  to  any 
given  case,  it  is  important  to  ascer- 
tain whether  the  rent  for  which  the 
landlord  seeks  to  distrain  accrued  due 
before  or  after  the'commencement  of 
the  winding  up.  If  the  rent  accrued 
due  before  the  commencement  of  the 
winding  up,  the  landlord  will  not  be 
allowed  to  distrain.  Ee  Traders'  North 
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Staffordshire  Carrying  Co.,  L.  E.  19 
Eq.  60,  where  the  distress  was  for 
tolls  in  arrear;  Ee  Coal  Consumers' 
Asso.,  4  Ch.  Div.  625,  where  the 
liquidator  retained  possession,  but 
not  for  any  purpose  of  liquidation; 
Thomas  v.  Patent  Lionite  Co.,  17  Ch. 
Div.  250,  where  distress  was  levied 
after  a  resolution  for  a  voluntary 
winding  up  had  been  passed,  but 
before  the  order  for  a  compiilsory 
winding  up,  which  superseded  the 
voluntary  winding  up,  had  been 
made;  even  though  the  liquidator 
may  have  retained  possession  of,  and 
carried  on,  the  company's  works  upon 
the  land.  Ee  North  Yorkshire  Iron 
Co.,  7  Ch.  Div.  661;  Ee  Brown,  Bay- 
ley,  and  Dixon,  18  Ch.  Div.  649,  case 
of  a  mortgagee  with  power  of  distress ; 
Ee  South  Kensington  Co-operative 
Stores,  17  Ch.  Div.  161 ;  Ee  Oak  Pits 
Colliery  Co.,  21  Ch.  Div.  322.  The 
landlord  must  prove  for  his  debt  like 
any  other  creditor.  Ibid.  If  the  rent 
accrued  since  the  commencement  of 
the  winding  up,  the  landlord  will  be 
allowed  to  distrain  for  it,  or  receive 
payment  in  full,  if  the  liquidator  has 
retained  possession  of  the  property 
for  the  purposes  of  the  winding  up, 
or  for  carrying  on  the  company's 
business,  or  in  order  to  sell  it,  or  do 
the  best  he  can  with  it;  for,  under 
these  circumstances,  the  rent  is  con- 
sidered as  one  of  the  expenses  of  the 
winding  up,  and  should  be  paid  in 
full,  like  any  other  debt  properly  in- 
curred by  the  liquidator.    Ee  Lundy 


FOR  WHAT  DEBTS.     [3  Thomp.  Corp.  §  3124. 

§  3123.  "  Mortirage  Debts"  under  a  Statute.  —  A  statute 
of  Maine,  relating  to  the  personal  liability  of  stockholders,  provides 
that  they  shall  not  be  personally  liable  to  contribute  to  the  pay- 
ment of  a  mortgage  debt  of  the  corporation.  It  was  held  that  where 
the  creditor-  had  sold  real  estate  to  the  corporation  upon  which 
there  was  a  subsisting  mortgage  which  the  creditor  had  given  to 
secure  his  note,  and  as  a  part  payment  of  the  consideration  of  the 
conveyance  to  it,  the  corporation  had  agreed  to  pay  the  note  secured 
by  the  mortgage,  and  to  hold  the  creditor  indemnified  against  the 
same,  —  this  was  not  a  mortgage  debt  of  the  corporation  within 
the  meaning  of  the  statute,  but  was  a  debt  of  the  corporation  such 
as  the  creditor  could  enforce  against  the  stockholders.  The  court, 
speaking  through  Peters,  C.  J.,  said:  "  Their  liability  is  upon  a  con- 
tract with  the  complainants  to  pay  that  debt.  The  corporation  owed 
the  complainants  a  sum  of  money  equal  to  that  debt,  and  agreed  to 
pay  them  by  paying  such  debt.  Paying  the  debt  would  pay  the 
complainants.  Not  paying  it,  the  corporation  owed  the  complain- 
ants the  amount.  The  policy  of  the  statute  is  only  to  exempt 
stockholders  in  a  corporation  from  liability  on  a  debt  which  the  cor- 
poration itself  has  secured  by  mortgage,  the  presumption  being  that 
in  such  case  the  creditor  has  security  enough,  —  at  all  events, 
security  he  is  satisfied  with." ' 

§  3124.  Debt  Paid  by  Surety. — The  liability  of  a  principal 
to  indemnify  his  surety  for  any  payment  the  latter  may  be 

Granite  Co.,  L.  K.  6  Oh.  462;  Ee  E.  9  Eq.  370;   Ee  Bridgewater  Engi- 

North    Yorkshire    Iron    Co.,   7    Ch.  neering  Co.,  12  Oh.Div.  181;  Ee  Oak 

Div.  661 ;  Ee  Silkstone  and  Dodworth  Pits  Colliery  Co.,  21  Ch.  Div.  322. 

Iron  Co.,  17  Ch.  Div.  158;  Ee  South  If  the  rent  has  accrued  due,  partly 

Kensington   Co-operative  Stores,  17  befoie  and  partly  after  the  commence- 

Ch.  Div.  161 ;  Ee  Brown,  Bayley,  and  ment  of  the  winding   up,   and   the 

Dixon,  18  Ch.  Div.  649;  Ee  Oak  Pits  landlord  establishes  his  right  to  dis- 

CoUiery  Co.,  21  Oh.  Div.  322.    But  if  train,  or  be  paid  in  full,  for  the  latter 

the  liquidator  has   retained  posses-  portion  of  the  rent,  the  rent  will  be 

sion  by  arrangement  with  the  land-  apportioned,  and  the  distress  will  be 

lord  for  his  benefit  as  well  as  for  that  allowed  for  so  much  as  accrued  after 

of  the  company,  or  has  done  nothing,  the  winding  up  commenced.  Ee  South 

but  has  merely  abstained  from  trying  Kensington  Co-operative   Stores,   17 

to  get  rid  of  the  property,  and  has  Ch.  Div.  161."    Lind.  Comp.,  5th  ed., 

not  agreed  to  pay  rent,  the  landlord  680,  681. 

will  not  be  allowed  to  distrain,  but  '  Barron  v.  Paine,  83  Me.  312,  323; 

must  prove  for  the  rent  in  the  wind-  s.  c.  22  Atl.  Eep.  218. 
ing  up.     Ee  Progress  Assur.  Co.,  L. 

2251 


3  Thomp.  Corp.  §  3135.J     liability  of  stockholders. 

compelled  to  make  for  the  former,  takes  effect  from  the  time 
when  the  surety  becomes  responsible  for  the  debt  of  his  prin- 
cipal; so  that,  upon  payment  by  the  surety,  the  debt  which 
the  principal  owes  to  him  becomes  a  "  debt  contracted"  at  the 
time  when  the  surety  became  responsible,  and  not  at  the  time 
of  such  payment.*  Applying  this  rule  in  a  case  where  a  per- 
son had  accepted,  for  the  acco<mjuodation  of  a  corporation, 
drafts  payable  in  five  and  six  months,  which  drafts  he  was 
afterwards  obliged  to  pay,  it  was  held  that  the  debt  thereby 
accruing  to  the  acceptor  from  the  corporation  was  a  debt  con- 
tracted at  the  time  when  the  drafts  were  accepted,  within  the 
meaning  of  a  statute,"  which  provided  that  officers  of  corpora- 
tions who  neglected  to  file  the  certificate  prescribed  by  another 
provision  of  statute,'  should  be  jointly  and  severally  liable  for 
all  debts  of  the  corporation  contracted  during  the  continuance 
of  such  violation,  refusal,  or  neglect.* 

§  3125.  Debts  Due  to  Other  Stockholders.  —  It  has  been  seen 
that,  in  theory  of  law,  a  corporation  is  one  person  and  each  of 
its  stockholders  another  person,*  and  that  they  are  at  full 
liberty  to  contract  and  deal  with  each  other  at  arms-length, 
except  in  the  case  of  those  stockholders  who  are  directors  or 
other  officers,  whose  freedom  of  contracting  is  somewhat 
restrained  by  limitations  growing  out  of  their  trust  relation." 
Generally  speaking,  the  mere  fact  that  the  creditor  is  also  a 
stockholder  will  not  deprive  him  of  the  ordinary  remedies  to 
secure  his  debt  which  the  principles  of  equity  or  the  statute 
law  accord  to  other  stockholders;^  and  in  this  respect  there 
is  no  difference  between  cases  where  the  liability  which  he 
seeks  to  enforce  is  a  contractual  liability  for  unpaid  stock,  or 
a  statutory  superadded  liability,  provided  both  are  worked 
out  through  a  general  proceeding  in  equity,  which  secures 
ratable  contribution   and  equality  among  the  shareholders. 

'  Eice    V.     Southgate,    16     Gray  *  Byers  v.  Frankliii  Coal  Co.,  106 

(Mass.),  142 ;  Cox  v.  Gould,  4  Blatchf.  Mass.  131. 
(U.  S.)  342.  '  AnU,  §  1071,  et  seg. 

»  Stat.  Mass.  1863,  ch.  246,  §  2.  •  Ante,  §  1079. 

»  Stat.  Mass.  1862,  ch.  210.  '  Post,  5  3446,  et  teg.    Compare 
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When,  therefore,  by  the  governing  statute  of  a  trust  company, 
each  stockholder  of  the  company  was  made  individually  lia- 
ble to  depositors  and  creditors  to  the  amount  of  the  stock  sub- 
scribed for  or  held  by  him,  the  holders  of  stock  paid  in  full, 
who  were  creditors  or  depositors,  were  entitled  to  participate 
ratably  with  other  creditors;  since  the  personal  liability  cre- 
ated by  the  statute  was  not  in  the  nature  of  a  direct  indebted- 
ness to  the  corporation  or  its  creditors,  but  rather  a  collateral 
liability,  which  might  or  might  not  accrue  on  the  final  disposi- 
tion of  the  assets  of  the  company.^  But  this  cannot  be  true 
where  the  liability  is  denounced  by  the  statute  in  consequence 
of  any  misprisions  in  the  management  of  the  corporation  in 
which  the  creditor  stockholder  himself  participated;  for  it 
would  be  intolerable  that  the  misdemeaning  stockholder  should 
be  allowed  to  recover  from  his  innocent  associates  the  penalty 
of  his  own  wrong."  Numerous  examples  of  this  are  given  in 
a  future  title.'  Another  is  found  in  a  holding  that  the  pro- 
vision of  a  statute  of  New  Hampshire,  that  no  director,  officer, 
or  stockholder  who  consented  that  the  corporation  should 
contract  debts  exceeding  the  statutory  limit  "  shall  recover  against 
any  stockholder  who  did  not  advise  or  consent  thereto," 
applies  to  a  stockholder  to  whom  the  corporation  became 
indebted  in  excess  of  such  limit  by  virtue  of  a  contract  made 
by  him  with  the  corporation  directly.^  Another  good  illus- 
tration of  the  foregoing  statement,  both  in  relation  to  stocJc- 
holders  merely  and  to  those  who  have  been  officers,  is  afforded 
by  a  case  where  a  bank  became  insolvent,  and  made  an  assign- 
ment for  the  benefit  of  its  creditors.  The  charter  made  stock- 
holders personally  liable  for  an  amount  equal  to  the  capital 
stock.  After  the  assignment,  the  vice-president  and  a  director, 
both  stockholders,  bought  up  claims  of  depositors  at  a  dis- 
count of  fifty  per  cent,  with  a  fund  raised  from  contributions 
of  stockholders,  and  contended  that  they  were  entitled  to  a 

'  Appeal  of  Schlaudecker  (Pa.  St.),  *  Connecticut  Eiver  Sav.  Bank  v. 

21  Am.  &  Eng.  Corp.  Cas.  612;  s.  c.  Fiske,  62  N.  H.  178.    Nor  can  he  have 

14  Atl.  Eep.  229.  subrogation  under  a  statute.     Hill  v. 

»  Post,  §  3450.  Frazier,  22  Pa.  St.  320. 

•  Post,  §  4186. 
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pro  rata  distribution,  based  upon  the  face  value  of  these  claims. 
This  contention  was  objected  to,  on  the  grounds,  (1)  that  at 
the  time  of  the  purchase  of  the  claims,  the  purchasers  were 
officers  of  the  bank;  (2)  that  the  stockholders  owning  the 
claims  so  purchased  could  not  participate  in  the  distribution 
until  all  of  the  depositors  should  be  paid.  It  was  held  that 
neither  objection  was  tenable.  The  official  and  trust  relation 
had  been  dissolved  by  the  assignment,  and  there  was  nothing 
in  the  relation  of  mere  stockholders  which  restrained  their 
freedom  in  this  regard.^  It  is  otherwise  where  the  confiden- 
tial relation,  "e.  g.,  that  of  treasurer,  still  subsists,  in  which  case 
the  purchase  of  the  debts  by  him  will  extinguish  them  as 
against  the  corporation,"  or,  at  most,  prevent  him  from  prov- 
ing them  for  more  than  his  disbursements.' 

§  3126.  Debts  Due  to  Officers  of  the  Corporation.  —  It  has 

been  held  that  a  statute  *  making  the  stockholders  of  corpo- 
rations liable  to  the  creditors  until  the  whole  amount  of  the 
capital  stock  has  been  paid  in  and  a  certificate  thereof  filed, 
does  not  include  the  directors  of  a  corporation,  and  that  a 
director  to  whom  a  corporation  has  become  indebted  cannot 
enforce  the  liability  so  imposed.  The  rule  is  held  to  apply 
to  one  named  as  a  trustee  in  the  certificate  of  incorporation, 
and  who  acts  as  such,  although  he  is  not  a  stockholder;  since 
he  may  be  a  director,  at  least  de  facto,  without  being  the 
owner  of  any  shares.  The  court  reason  that  the  word 
"  debts"  in  a  provision  of  the  Constitution  of  New  York,'  pro- 
viding that  "  debts  due  from  corporations  shall  be  secured 
by  such  individual  liability  of  the  corporators  ....  as  may 
be  prescribed  by  law,"  does  not  include  debts  due  to  the 
directors  of  the  corporation.' 

§  3127.  When    a    Debt   is   Deemed   to  have   been    "  Con- 
tracted." —  The  latitude  embraced  between  a  strict  and  a  liberal 

'  Craig's  Appeal,  92  Pa.  St.  396. 
'  HUl  V.  Frazier,  22  Pa.  St.  320.  »  Const.  N.  Y.,  art.  8,  §  2. 

»  Post,  §5  4040,  4041.  »  McDowall  v.  Sheehan,  129  N.  Y. 

♦  The  New  York  "  General  Manu-  200;  s.  c.  29  N.  E.  Eep.  299;  41  N.  Y. 

facturing  Act,"  Laws  N.  Y.  1848,  ch.  St.  Kep.  415. 
40,  §  10. 
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construction  of  such  a  statute  is  also  illustrated  by  the  con- 
struction which,  was  put  upon  a  statute  of  New  York,  by 
which  corporations  were  required  to  make,  publish,  and  file 
a  report  of  their  condition  within  twenty  days  after  January 
first  in  each  year,  in  default  of  which  all  the  trustees  of  the 
company  were  declared  to  be  jointly  and  severally  liable  for 
all  the  debts  of  the  company  then  existing,  and  for  all  that 
should  be  contracted  before  such  report  should  be  made.^  A 
corporation  failed  to  make  its  annual  report  in  January,  1850, 
and  did  not  comply  with  this  requirement  of  the  statute  until 
the  time  for  making  its  next  annual  report  came  around. 
In  December,  1850,  while  the  corporation  was  thus  in  default, 
the  plaintiff  contracted  to  deliver  to  it  certain  lumber,  taking 
its  notes  at  ninety  days.  The  lumber  does  not  appear  to  have 
been  delivered  while  the  company  was  thus'  in  default,  and 
it  was  not  in  default  at  the  time  when  the  note  sued  on  was 
given.  The  court,  proceeding  on  the  view  that  the  statute 
was  highly  penal,  and  demanded  a  strict  construction,  held 
that  there  was  no  "  debt"  in  existence  until  the  lumber  was 
delivered.^ 

'  Acta  N.  Y,  1848,  ch.  40,  §  12,         » Garrison  v.  Howe,  17  N.  Y.  458, 464, 466. 
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CHAPTER   LIII. 

LIABILITY  FOR  INTEREST,  FEES,  AND  COSTS. 

Section  Section 

3132.  Stockholder  liable  for  interest,     3135.  Counsel  fees. 

though  not  in  excess  of  his     3136.  From  what  date  interest  runs 
statutory  liability.  against  stockholder. 

3133.  Liability  for  interest  from  date     3137.  Stockholder  liable  for  costs  of 

of  suit,  although  in  excess  of  proceeding  against  him. 

statutory  liabiUty.  3138.  Liability  to  costs  where  proceed- 

3134.  View  that  interest  is  not  re-  ing  is  in  equity. 

coverable  of  the  stockholder. 

§  3132.  Stockholder  liiable  for  Interest,  though  not  in 
Excess  of  His  Statutory  lilablllty.  —  The  question  whether 
interestyfill  be  allowed  in  a  proceeding  to  charge  a  stockholder 
does  not  rest  on  precisely  the  same  principles  as  the  question 
of  costs.^  Of  course,  if  the  principal  of  the  judgment, 
together  with  the  interest,  does  not  exhaust  the  sum  for  which 
the  stockholder  is  liable,  then  the  judgment  will  carry  inter- 
est as  in  other  cases,  and  the  stockholder  will  be  liable  for 
interest  as  well  as  for  the  principal.^ 

§  3133.  Liability  for  Interest  from  Date  of  Suit,  al- 
though in  Excess  of  Statutory  Iiiabillty.  —  But  if  the 
creditor  is  kept  out  of  his  money  through  the  refusal  of  the 
stockholder  to  pay  when  demand  is  made  upon  him,  he  ought 
to  receive  interest  during  the  time  he  has  been  thus  wrong- 
fully delayed,  although  such  interest,  together  with  the  prin- 
cipal,  make  a  sum  in  excess  of  the  amount  for  which  the 
stockholder  otherwise  would  have  been  liable.  Upon  this 
principle,  it  has  been  ruled  that  interest  will  run  against  the 

*  Post,  §  3137.  Haslett  v.  Wotherspoon,  1    Strobh, 

'  Grand  v.  Tucker,  5  Kan.  70,  79;      Eq.  (S.  C.)  209. 
Richmond   v.  Irons,   121  TJ.   S.   27; 
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stockholder  from  the  date  of  the  commencement  of  the  suit 
against  him,  although  it  results  in  charging  him  with  a  sum 
in  excess  of  that  for  which  he  was  individually  liable.^ 

§  3134.  "View  that  Interest  is  not  KecoveraWe  of  the  Stock- 
holder. —  Several  of  the  courts  have  denied  the  principle  that 
interest  is  recoverable  of  the  stockholder,^  proceeding  chiefly 
on  the  ground  that  the  liability  is  to  be  sought  in  the  statute 
alone,  and  that  it  is  to  be  strictly  construed.  If  the  statute 
makes  the  stockholders  liable  to  the  creditors,  each  for  his 
proportion  of  the  corporate  debts,  then  interest  will  not  be 
allowed,  because  no  stockholder  can  tell  how  much  he  is  to 
pay,  or  to  whom,  until  it  is  ascertained  by  a  general  suit  in 
equity.  Not  being  able,  therefore,  to  pay,  or  tender  payment, 
he  cannot  be  treated  as  being  in  default.* 

§  3135.  Counsel  Fees.  —  One  court  has  held  that  in  a  suit 
in  equity,  the  court  has  power  to  allow  to  the  plaintiffs  rea- 
sonable counsel  fees,  payable  out  of  the  fund;*  but  another 
court  has  held  that  the  fees  of  the  plaintiff's  solicitors  should 
not  be  charged  to  the  fund  obtained  from  the  stockholders.* 

1  Burr  V.  Wilcox,  22  N.  Y.  551;  Met.    (Mass.)    569,    577.     This    rule 

Mason  v.  Alexander,  44  Ohio  St.  318 ;  ■would  probably  not  hold  good  under 

Wehrman   v.  Reakirt,   1  Oin.    Sup.  the  construction  placed  upon  similar 

(Ohio)  230,  239.     Upon  like  grounds,  statutes  in  Georgia,  allowing  several 

it  has  been  held  that,  after  default  of  actions  at  law  by  any  creditor  against 

a  gurety  in  a  bond  for  the  payment  of  any  stockholder,  and  sanctioning  vol- 

money,    the    debt    carries    interest  untary  payments  by  the  latter.    Post, 

against  the  surety,  although  it  results  §  3604.     For  a  construction  of   the 

in  a  judgment  against  him  greater  deed  of    settlement    of    an    English 

than  the  penalty  of  the  bond.    Fraser  joint-stock    company,  under    -which 

V.  Little,  13  Mich.  195;   s.  c.  87  Am.  it  -was  held  that  a  shareholder  was 

Dec.  741 ;  Brainard  v.  Jones,  18  N.  Y.  bound  to  pay  a  call,  in  consequence 

35.    This,  however,  may  not  be  the  of  which   his  shares   had  been  for- 

prevailing  rule.    See  Sedgw.  on  Dam.  feited,  but  not  interest  on  them,  see 

425,  Stocken'a  Case,  L.  E.  3  Oh.  412. 

'  Munger  v.  Jacobson,  99  HI.  349 ;  *  Mason  v.  Alexander,  44  Ohio  St. 

Cole  V.  Butler,  43  Me.  401,405;  Sack-  318;  s.  c.  7  N.  E.  Eep.  435;  4  West, 

ett's  Harbor  Bank  v.  Blake,  3  Eich.  Eep.  450. 

Eq.  (S.  0.)  225,  233.  '  Ailing  v.  Wenzell,  27  lU.  App, 

'  Grease     v.    Babcock,     10    Met.  511. 
(Mass.)  525,  568;  Grew  v.  Breed,  10 
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§  3136.  From  What  Date  Interest  Buns  agrainst  Stock- 
holder. —  Where  interest  is  allowable,  which,  as  already  seen, 
may  be  to  the  extent  of  the  stockholder's  liability  under  some 
theories,  or  in  excess  of  it  under  others,  it  often  becomes  a  ques- 
tion from  what  date  it  is  to  be  computed.  If  his  liability  to 
pay  is  not  restricted  to  the  amount  of  his  general  liability, 
then  it  is  clear  that  the  interest  runs  from  the  maturity  of  the 
debt,  from  the  date  of  the  demand,  or  from  the  date  of  the 
bringing  of  the  swii,  just  as  it  would  run  in  an  ordinary  case 
under  the  provision  of  the  statute  relating  to  interest.  In 
such  cases  it  has  been  held  to  run  from  the  maturity  of  the 
debt;  ^  in  a  winding-up  proceeding,  from  the  date  of  the  final 
call  and  notice  thereof  to  the  stockholders;^  in  a  case  of  lia- 
bility to  redeem  the  bills  of  a  bank,  from  the  time  when  the 
redemption  was  demanded  by  the  billholders  of  the  stockholder, 
and  not  from  the  time  when  payment  was  demanded  of  the 
bank; '  under  the  New  York  Manufacturing  Act,^  from 
the  time  when  suit  is  begun  against  the  stockholder;  ^  in  the 
liquidation  of  a  national  bank,  from  the  date  of  the  suspension; 
and  in  case  of  bo«k  accounts  in  favor  of  depositors,  interest 
runs  from  such  date,  without  any  demand;  °  and  under  statutes 
of  Wisconsin,  from  the  date  of  the  judgment  by  which  it  is 
ascertained  that  the  assets  of  the  bank  have  been  exhausted, 
and  that  the  deficiency  exceeds  the  amount  of  the  stock.' 

§  3137.  Stockholder  Liable  for  Costs  of  Proceeding  against 

Him. —  If  a  stockholder  is  severally  liable  to  pay  the  debts  of 

'  Wheeler  v.  Millar,  90  N.  Y.  353.  est  for  us ;  since  for  the  most  part  they 

'  Appeal  of  Andrew,  1  Pa.  Supm.  seem  to  have  heen  made  in  respect  of 

Ot.  Gas.  126.  companies  where  the  liability  of  the 

»  Lane  v.  Morris,  10  Ga.  162.  shareholders  was  unlimited.  See  cases 

•  Laws  N.  Y.  1848,  ch.  40,  §  10.  collected  in  Liiid.  Comp.,  5th  ed.,  724, 
°  Burr  -u.  Wilcox,  22  N.   Y.  551 ;  725.    That  interest  on  calls  provided 

af&rming  s.  c.  6  Bosw.  (N.  Y.)  198.  for  in  articles  does  not  apply  to  calls 

•  Richmond  v.  Irons,  121  TJ.  S.  27;  in  winding-up  proceedings:  Ee  Welsh 
I.e.  30L.  ed.  864 ;  7 Sup.  Ot. Eep. 788.      Flannel  &c.  Co.,  L.  E.  20  Eq.  360. 

'  Cleveland  v.  Burnham,  64  Wis.  That  interest  on  a  call  runs  from  the 

S47.    The  decisions  under  the  English  date  named  in  the  notice  for  payment, 

winding-up  acts  on  the  subject  of  in-  see  Ee  Overend,  Gurney  &  Co.,  L.  E. 

terest  do  not  seem  to  have  much  inter-  3  Ch.  784. 
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the  corporation  to  a  certain  amount,  say  $10,000,  and  a  cred- 
itor has  proceeded  against  him  and  obtained  a  judgment  for 
this  amount,  can  he  oblige  him  to  pay  the  costs  of  the  pro- 
ceeding? It  has  been  held  that  he  can,  and  the  plain  reason 
is  that  it  was  the  duty  of  the  stockholder  to  discharge  him- 
self of  the  amount  for  which  he  was  liable,  by  paying  it  to 
the  creditor,  without  putting  him  to  the  expense  of  a  suit.^ 

§  3138.  lilability  to  Costs  where  the  Proceeding  is  in 
Equity.  —  In  equity  the  allowance  of  costs  in  such  cases  rests 
on  a  variety  of  considerations,  and  probably  no  rule  can  be 
stated  on  the  subject.  A  corporation  and  its  members  have 
been  held  liable  for  the  costs  of  a  suit  in  equity  brought 
against  them  on  behalf  of  all  the  creditors  of  the  company, 
founded  upon  simple  contract  debts  which  had  passed  into 
judgments  at  law,  with  the  proviso  that  the  amount  they  were 
decreed  to  paj',  including  such  costs,  should  not  exceed  the 
amount  of  capital  which  they  professed  to  have  paid  in,  as 
expressed  in  their  charter.^  It  seems  that  where,  for  the  pur- 
pose of  discovery  merely,  oflScers  of  a  corporation  are  made 
parties  to  a  bill,  the  prayer  of  the  bill  should  be  so  framed 
that  it  will  distinctly  appear  that  all  the  relief  sought  is 
intended  to  be  confined  to  the  other  defendants,  and  that 
none  will  be  asked  against  such  officers  at  the  hearing,  even 
as  to  costs.'  And,  even  when  the  discovery  thereby  obtained 
is  used  to  charge  such  officers  personally  in  a  supplementary 
proceeding,  they  will  be  allowed  the  costs  of  their  answer.* 
Where  a  bill  was  filed  to  close  up  the  concerns  of  a  manufac- 
turing company,  which  was  alleged  to  have  been  dissolved,  in 
fact,  upon  a  particular  day,  a  decree  was  made,  upon  the  bill 

1  Grose  v.  Hilt,  36  Me.  22, 27 ;  Cole  son  v.  Savage  &c.  MiniB^  Co.,  3  Nev. 

V.  Butler,  48  Me.  401,  405;  Abbey  *.  157. 

Long,  44  Kan.  688;   s.  c.  9  Rail.  &  '  Haslettw.Wotherspoon,  IStrobh. 

Corp.  L.  3.  94;  24  Pac.  Rep.   1111.  Eq.  (S.  0.)  209. 

What  are  not  "  disbursements "  enti-  '  Mclntyre    v.    Union    College,   6 

tling  to  compensation  from  the  fund :  Paige  (N.  Y.),  239,  242. 
Veeder  v.  Mudgett,  27  Hun  (N.  Y.),  *  Masters  v.  Rossie  Lead  Mining 

619.    When  liability  for  costs  disqual-  Co.,  2  Sand.  Oh.  (N.  Y.)  301,  305. 
ifies  a  Btockholder  as  a  juror:    Flee- 
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taken  as  confessed,  for  the  benefit  of  creditors,  as  to  all  debts 
which  were  due  on  the  day  of  dissolution,  as  alleged  in  the 
bill  and  declared  in  the  decree.  A  creditor  who  had  com- 
menced suits  to  recover  debts  due  from  the  corporation,  and 
who  had  obtained  judgments  therein  before  the  decree,  but 
after  the  time  of  dissolution  mentioned  in  the  bill  and  in  the 
decree,  was  held  to  be  equitably  entitled  to  his  costs  in  those 
suits  up  to  the  time  when  he  could  have  come  in  under  the 
decree;  but,  by  the  terms  of  the  decree,  costs  were  not  allowed 
which  had  accrued  subsequent  to  the  day  upon  which  the 
corporation  was  declared  to  have  been  dissolved  in  fact.^ 
Stockholders  who  are  defendants  to  a  bill  in  equity  under  the 
Massachusetts  statute,  in  which  a  decree  is  rendered  against 
them,  are  jointly  and  severally  liable  for  costs.* 

'  Fisk  V.  Keeseville  Man.  Co.,  10  Greenwood's  case,  18  Jur.  118,  387; 

Paige  (N.  Y.),  592.  ».  c.  23  Eng.  L.  &  Eq.  422.    As  to  the 

'  Burnap  v,  Haskins  Steam-engine  present  rules  in  England,  see  Lind. 

Co.,  127  Mass.  586.    Liability  for  coiis  Oomp.,  5tli  ed.,  pp.  864^867. 
to  defray   expenses   of   winding  up: 
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CHAPTER  LIV. 

STATUTES   MAKING   STOOKHOLDEES  LIABLE   EOR   DEBTS   DUE 
FOR  LABOR,  PROVISIONS,  ETC. 


Secttion 

3141.  Such  statutes  fairly  construed, 

not  extended. 

3142.  Illustrations. 

3143.  Such    statutes    extend   to  as- 

signees of  the  debt. 

3144.  Such  statutes  include  those  who 

work  by  the  piece. 

3145.  Do  not  extend  to  the  services  of 

professional  men. 

3146.  Engineers  of  works,  master  me- 

chanics, conductors,  etc. 

3147.  Manager,  superintendent,  fore- 

man. 

3148.  Secretary  of  the  corporation. 

3149.  Book-keeper. 

3150.  Traveling  salesman:  commercial 

traveler. 

3151.  Assistant  editor  and  reporter. 

3152.  Contractors. 

3153.  Another  stockholder. 


3156. 


3157. 


Section 

3154.  Another  corporation. 

3155.  Statutory  right  not  waived  by 

receiving  dividend,  etc. 
Whether  waived  by  accepting  a 

promissory  note. 
Whether  waived  by  the  taking 

of  "  store  orders." 

3158.  Application  of  payments  by  the 

laborer. 

3159.  To  what  stockholders    liability 

attaches:  present  and  past 
stockholders. 

Release  by  the  plaintiff  of  some 
of  the  stockholders. 

Defenses  available  to  the  stock- 
holder. 

Remedy  at  law  or  in  equity. 

The  complaint  in  such  actions. 


3160. 


3161. 


3162, 
3163, 


3164.  Parties  defendant. 


§  3141.  Such  Statutes  Fairly  Construed,  not  Extended.  — 

Statutes  exist  in  several  of  the  States  making  the  stockholders 
in  corporations  formed  under  them  jointly  and  severally  lia- 
ble for  wages  due  to  laborers,  and  for  supplies  and  materials 
furnished  in  the  prosecution  of  the  work  of  the  corporation. 
These  statutes  rest  on  the  same  policy  as  mechanic's  lien  laws, 
and,  so  far  as  the  writer  can  see,  do  not  appear  to  have  been 
construed  unfavorably  to  the  special  class  of  creditors  falling 
fairly  within  their  terms;*  but  the  courts  have  refused  to 
extend  them  by  construction. 


'  But  see  Hanson  v.  Donkersley,  37 
Mich.  184.  Some  decisions  under  par- 
ticular statutes  may  be  here   noted. 


That   Oomp.    Laws   Mich.,    ^   2412, 
make  stockholders   liable   for  labor 
debts  only  to  the  extent  of  their  stock : 
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§  3142.  Illustrations.  —  Thus,  the  owner  of  a  planing-mill,  who 
had  done  certain  planing  at  his  mill  for  the  building  of  a  factory 
for  a  corporation,  was  not  within  a  statute '  making  the  stockholders 
jointly  and  severally  liable  "  for  all  debts  that  may  be  due  or  owing 
to  all  their  laborers,  servants,  and  apprentices." '  Nor  did  a  statute 
making  the  stockholders  of  certain  corporations  "jointly  and  sever- 
ally liable  in  their  individual  capacities  only,  for  debts  due  to 
miners,  quarrymen,  and  other  laborers  employed  by  such  com- 
panies, and  for  machinery,  provisions,  merchandise,  country  pro- 
duce, or  materials  furnished  for  the  company,"  °  extend  to  a  case 
where  a  partnership  transferred  all  its  assets  to  a  corporation,  receiv- 
ing in  payment  therefor  shares  of  the  stock  of  the  latter,  and  the 
latter  agreeing  to  discharge  the  debts  of  the  former  by  issuing 
stock  to  its  creditors.* 

§  3143.  Sucb  Statutes  Extend  to  Assignees  of  the  Debt.  — 

An  assignment  of  a  so-called  "  labor  debt"  does  not  destroy 
the  remedy  given  by  such  a  statute  against  the  stockholders 
for  its  enforcement;*  but  it  has  been  held  that  a  merchant 
who,  upon  the  order  of  a  manufacturing  company,  furnished 
provisions  to  the  hands  of  the  company,  under  an  arrange- 
ment by  which  the  company  took  up  such  orders  monthly, 
giving  him  their  notes  therefor,  was  entitled  to  the  benefit  of 
the  statute.'    Under  a  statute  of  New  York '  the  payee  of  a 


Peck  V.  Miller,  S9  Mich.  594.    That  »  Pa.  Act  March  27, 1854 ;  Pamph. 

this  feature  of  the  New  York  Manu-  Laws,  215 ;  Laws  Pa.  649,  pi.  32. 
facturiag  Act  of  1848  is  not  retained  *  Weiss  v.  Mauch  Chunk  Iron  Co., 

in  the  Act  of  1875,  ch.  611 :    Richards  58  Pa.  St.  295,  304.    Construction  of 

V.  Beach,  19  Abb.  N.  0.  84.    What  section  10  of  the  New  York  Eailroad 

the  case  must  state,  to  bring  the  case  Act  of  1850,  with  the  conclusion  that 

within  Eev.  Stat.  Wis.,  ch.  73,  §  25:  it  was  to  be  restrained  as  intended,  to 

Harrod    v.    Hamer,    32    Wis.    162.  secure  the  daily  earnings  of  workmen 

Conditions    precedent  to  a  right  of  and  operatives,  and  not  the  claims  of 

recovery    under     Eev.    Stat.    Wis.,  all  persons  rendering  services :  Bout- 

§  1769:   Sleeper  v.  Goodwin,  67  Wis.  well  ti.  Townsend,  37  Barb.  (N.  Y.) 

577;  s.  c.  31  N.  W.  Rep.  335.    That  205. 
the  New  York  Railroad  Acts  of  1848  '  Post,  §  3737. 

and  1850  would  be  limited  to  corpora-  •  Reading  Lidustrial  Man.  Co.  v. 

tions  created  under  them :    Rochester  Graeff ,  64  Pa.  St.  395.    To  the  con- 

t).  Barnes,  26  Barb.  (N.  Y.)  657.  trary,  see  Weigley  v.  The  Coal  Oil 

1  Rev.  Stat.  Wis.  1858,  ch.  73,  ^  25.  Co.,  5  Phila.  (Pa.)  67. 

»  Harrod  v.  Hamer,  32  Wis.  162.  '  N.  L.  Law  of  1848,  ch.  40,  §  18. 
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bill  of  exchange  drawn  on  a  manufacturing  corporation  by 
a  laborer,  to  wbom  it  is  indebted  for  services,  may  maintain 
an  action  to  recover  the  amount  thereof  from  a  stockholder/ 

§  3144.  Such  Statutes  Include  Those  Who  Work  by  the 
Piece.  —  It  may  be  concluded,  from  the  analogy  of  the  hold- 
ings under  other  similar  statutes  giving  preferences  to  labor- 
ers, that  statutes  of  the  kind  under  consideration  will  include 
laborers  who  work  by  the  piece,  as  well  as  those  who  work  by 
the  day,  week,  month,  or  year.  Thus,  it  has  been  held  that 
a  statute  giving  a  preference  as  execution  creditors  to  "  me- 
chanics and  laborers"  employed  by  certain  classes  of  employ- 
ers, includes  those  who  work  in  a  rolling-mill  by  the  piece 
or  by  the  ton.*  A  similar  statute  of  Massachusetts,  giving  a 
preference  to  "  any  person  who  shall  have  performed  any 
labor  as  an  operative  in  the  service  of  any  insolvent,"  etc.,  has 
been  held  to  include  a  person  who  received  materials  from 
the  shop  of  the  insolvent,  and  took  them  to  his  own  shop,  and 
there  manufactured  them  into  boots  at  certain  prices,  and 
delivered  the  manufactured  articles  to  the  insolvent.^ 

§  3145.  Do  not  Extend  to  the  SeTvices  of  Professional 
Men.  —  The  better  opinion  is  that  statutes  of  this  kind,  using 
such  words  as  "laborers,"  "workmen,"  and  "servants,"  are 
intended  to  protect  a  class  of  persons  who  are  wholly  depend- 
ent upon  their  manual  toil  for  subsistence,  and  who  cannot 
otherwise  protect  themselves ;  and  that  they  do  not  extend  to 
the  protection  of  persons  whose  labor  or  service  is  of  a  pro- 
fessional or  guasi-professional  character.* 

^  Pilcher    v.    Brayton,    17    Hun  262,  a  supervising  architect  was  held 

(N.  Y.),  429.  to  he  within  a  statute  giving  a  me- 

*  Seiders'  Appeal,  46  Pa.  St.  57.  chanic's  lien  to  any  one  who  should 

*  Thayer  t).  Mann,  2  Cush.  (Mass.)  perform  any  "labor,"  etc.  But  in 
371.  New  Jersey,  the  man  who  draws  the 

*  Pennsylvania  &c.  K.  Oo.  v.  Leuf-  plans  and  superintends  and  directs 
fer,  84  Pa.  St.  168 ;  s.  e.  24  Am.  Kep.  the  construction  of  a  building  is  held 
189 ;  Adams  v.  Goodrich,  55  Ga.  233 ;  to  be  clearly  within  the  provisions  of 
Whitaker  v.  Smith,  81  N.  0.  340;  «.  c.  such' a  statute.  Mutual  Benefit  Life 
31  Am.  Rep.  503.  In  Stryker  v.  Oas-  Ins.  Co.  v.  Rowand,  26  N.  J.  Eq.  389. 
sidy,  76  N.  Y.  50 ;  t.  c.  32  Am.  Rep.  So,  under  the  Pennsylvania  statute, 
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§  3146.  Engineers  of  Works,  Master  Mechanics,  Conduct- 
ors, etc.  —  Thus,  under  the  Constitution  of  Michigan  and  the 


which  uses  the  word  "work"  instead 
of  labor,  it  is  held  that  an  operative 
architect  and  superintendent,  who  not 
only  draws  the  plans  of  the  building, 
but  also  directs  their  execution,  is 
entitled  to  a  lien.  Bank  of  Pennsyl- 
vania V.  Gries,  35  Pa.  St.  423.  It  has 
been  held  in  Missouri  that  an  archi- 
tect whose  duties  consist  in  drawing 
plans  and  speciflcations,  and  in  giving 
directions  to  the  builder,  is  not  a ' '  me- 
chanic" within  a  statute  relating  to 
mechanics'  liens.  Eaeder  v.  Bens- 
berg,  6  Mo.  App.  445 ;  Nelson  v.  With- 
row,  14  Mo.  App.  270,  276;  Blakey  v. 
Blakey,  27  Mo.  39.  To  the  same  effect 
see  Price  v.  Kirk  (Pa.  Com.  Pleas), 
35  Leg.  Int.  325;  s.  c.  13  Phila.  (Pa.) 
497;Fousheei;.Grigsby,12Bush(Ky.), 
75 ;  Jones  v.  Shawhan,  4  Watts  &  S. 
(Pa.)  257.  So,  it  has  been  held  that 
the  agent  of  a  corporation  employed 
at  a  monthly  salary  to  superintend 
the  erection  of  buildings  and  the 
working  of  mines  is  not  a  "  mechanic, 
laborman,  artisan,  workman,  laborer, 
or  other  person,"  within  the  meaning 
of  a  statute  relating  to  mechanics' 
liens.  Smallhouse  v.  Kentucky  &c. 
Co.,  2  Mont.  448.  In  like  manner,  it 
has  been  held  in  Pennsylvania  that 
the  statute  giving  a  mechanic's  lien 
to  "laborers  and  worlnnen"  upon 
railroads  does  not  include  a  civil 
engineer.  Pennsylvania  &c.  R.  Oo. 
V.  Leuffer,  84  Pa.  St.  168;  s.  c.  24 
Am.  Hep.  189.  So,  a  statute  prohibit- 
ing the  attachment  of  laborer's  wages 
has  been  restrained  to  include  only 
the  fruits  of  the  toil  of  manual  laborers, 
and  not  the  wages  or  earnings  of  con- 
tractors. Heebner  v.  Chave,  5  Pa.  St. 
115.  See,  also.  Smith  v.  Brooke,  49 
Pa.  St.  147.  So,  a  statute  relating  to 
the  settlement  of  the  estates  of  dece- 
dents, which  makes  servants'  wages 
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preferred  debts,  is  held  to  mean  only 
the  earnings  of  such  servants  as  are  a 
part  of  a  man's  domestic  household, 
and  whose  business  it  is  to  assist  in 
the  economy  of  the  family,  —  in  short, 
menial  servants.  Re  Meason,  5  Binn. 
(Pa.)  167.  See,  also,  Wentroth's  Ap- 
peal, 82  Pa.  St.  469.  So,  one  who 
draws  plans  or  makes  a  set  of  moulds 
for  the  construction  of  a  ship  is  not 
included  within  a  statute  giving  a  lien 
to  "any  ship  carpenter,  caulker, 
blacksmith,  joiner,  or  other  person 
who  shall  perform  labor  or  furnish 
materials  for  or  on  account  of  any 
ship."  Ames  v.  Dyer,  41  Me.  397. 
So,  in  North  Carolina  it  is  held  that  a 
farm  overseer  is  not  a  "  laborer"  within 
a  constitutional  provision  giving  to 
mechanics  and  laborers  a  lien  upon 
the  subject  of  their  labor  for  their 
compensation.  Whitaker  v.  Smith, 
81  N.  C.  340;  s.  c.  31  Am.  Rep.  503. 
The  same  has  been  held  under  various 
statutes.  In  Mulligan  v.  Mulligan,  18 
La.  Ann.  20;  Knight  v.  Norris,  13 
Minn.  473,  475 ;  and  Oapron  v.  Strout, 
11  Nev.  304, —  a  superintendent,  a  su- 
pervising architect,  and  a  foreman,  or 
"  boss, "  of  mining  hands,  respectively, 
was  held  to  be  "a  laborer,"  " a  work- 
man," or  "person  performing  labor," 
within  the  m.echanic's  lien  law.  "  By 
'laborers,'  "  said  Woodward,  J.,  "we 
mean  those  who  perform  with  their' 
own  hands  the  contract  which  they 
make  with  their  employer. ' '  Seiders' 
Appeal,  46  Pa.  St.  57,  61 ;  repeated  in 
Wentroth's  Appeal,  82  Pa.  St.  469, 
471.  The  helpers  and  assistants  of 
the  chief  workman  in  an  iron  manu- 
factory were  within  a  statute  giving 
a  preference  to  laborers,  although 
working  by  the  piece  or  the  ton. 
Seiders'  Appeal,  supra. 
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statutes  of  that  State,  stockholders  in  corporations  are  indi- 
vidually liable  "for  labor  performed  for  such  corporation." 
It  has  been  held  that  an  assistant  chief  engineer  of  a  railway 
company  is  not  a  "laborer"  within  the  meaning  of  such  a 
provision.^  So,  a  plaintiff  charging  for  "professional  serv- 
ices as  a  consulting  engineer,"  cannot  bring  himself  within 
the  meaning  of  a  statute  making  stockholders  "jointly  and 
severally,  individually  liable  for  all  the  debts  that  may  be  due 
and  owing  to  all  their  laborers  and  operatives  for  services  per- 
formed for  said  corporation."*  On  the  contrary,  one  who  is 
employed  by  a  corporation  as  a  civil  engineer  and  traveling  agent, 
at  a  fixed  salary,  is  a  "servant"  under  a  statute  making  the 
stockholders  of  certain  corporations  personally  and  individu- 
ally liable  for  debts  due  to  their  laborers,  servants,  and  appren- 
tices.^ A  distinction  ought,  it  should  seem,  to  be  taken 
between  professional  engineers,  in  charge  of  railway  construc- 
tion or  of  works  which  require  extensive  scientific  knowledge, 
and  ordinary  employes.  Such  men  could  hardly  be  classed 
as  laborers  and  servants.  But  it  has  been  broadly  laid  down 
that  "  all  persons  employed  in  the  service  of  a  railway  com- 
pany who  have  not  a  due,  proper,  and  distinctive  appellation, 
such  as  officers  and  agents  of  the  company,"  are  "  laborers  and 
servants,"  —  as,  for  instance,  civil  engineers,  master  mechanics, 
and  conductors*  But  it  has  been  held  that  a  civil  engineer  is 
not,  within  a  statute  giving  a  lien  to  "  laborers"  and  "  work- 
men" upon  the  property  of  a  railroad  company  for  services 
rendered  in  its  construction.^ 

§  3147.  Manager  —  Superintendent  —  Foreman.  —  In  con- 
sidering whether    employes,  who  pass  under    these  various 

^  Brockway  ».  Innes,  39  Mich.  47 ;  ant"     within    the     statute.      That 

s.  c.  33  Am.  Eep.  348.  decision  was  subsequently  overruled 

»  Ericsson    V.    Brown,    38    Barb,  in  Ooffln  v.  Reynolds,  37  N.  Y.  640. 
(N.  Y.)  390.  •  Oonant  v.  Van  Schaick,  24  Barb. 

'Williamson    v.  Wadsworth,     49  (N.  Y.)87,  99;  approved  in  Coffin*. 

Barb.  (N.  Y.)  294.    The  court,  how-  Eeynolds,  87  N.  Y.  640. 
ever,  rests  its  decision  upon  Richard-  *  Pennsylvania  &c.  R.  Go.  v.  Leuf- 

son   V.  Abendroth,  43  Barb.  (N.  Y.)  fer,  84  Pa.  St.  168;  e.  c.  24  Am.  Eep. 

•162,  holding  that  the  secretary  of  a  189. 
manufacturing  corporation  is  a  "  eerv- 
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designations,  are  to  be  regarded  as  "  laborers,"  "  servants," 
"  operatives,"  "  workmen,"  or  the  like,  within  the  meaning  of 
the  statute,  regard  must,  of  course,  be  had  to  the  sense  in 
which  the  word  is  used,  and  to  the  nature  of  the  employment 
in  the  particular  case.  A  general  superintendent  of  a  corpo- 
ration, with  the  power  to  employ  and  discharge  its  hands  and 
to  control  their  labor,  is  generally  regarded  as  the  alter  ego  of 
the  corporation,  in  such  a  sense  that  the  corporation  is  liable 
for  his  negligence,  whereby  a  sub-servant  suffers  an  injury.* 
But  a  mere  foreman,  or  "  boss,"  of  a  squad  of  hands,  or  of  a 
particular  job  of  work,  is  generally  (though  not  always) 
regarded  as  a  fellow-servant  with  the  sub-servants  under  him, 
in  such  a  sense  that  the  corporation,  or  master,  is  not  liable 
to  a  sub-servant  for  an  injury  happening  in  consequence  of 
his  negligence.^  The  general  manager  or  superintendent  might, 
therefore,  by  analogy,  well  be  regarded  as  an  officer  of  the  cor- 
poration, and  not  within  the  meaning  of  statutes  such  as  we 
are  considering;  while  a  mere  foreman  of  work  might  well  be 
regarded  as  a  laborer  or  servant.  Accordingly,  it  has  been 
held  that  a  book-keeper  and  general  imanager  is  not  a  laborer, 
servant,  or  apprentice,  within  the  meaning  of  an  act  mak- 
ing stockholders  in  manufacturing  corporations  liable  for  the 
debts  of  such.'  So,  a  person  employed  at  a  salary  of  $700  per 
month,  payable  $100  in  cash  and  $600  in  stock  and  bonds,  to 
perform  the  duties  of  the  agent  having  superintendence  of  the 
affairs  of  a  gold  mining  corporation  during  his  absence,  was 
held  not  to  be  a  "laborer  or  servant"  within  the  meaning  of 
such  a  statute.*  In  like  manner,  one  employed  by  a  min- 
ing corporation  to  superintend  its  works  located  in  a  county 
other  than  that  of  its  principal  place  of  business,  and,  when 
so  directed  by  the  corporation,  to  contract  for  supplies,  ores, 
and  workmen,  was  held  not  to  be  a  "  laborer,  servant,  or  opera, 
tive,"  within  the  same  statute.*     But  a  statute  of  Wisconsin," 

>  2  Thomp.  Neg.,  pp.  1030,  1031.  186.    The  statute  was  N.  Y.  act  of 

•  Ibid.,  p.  1028.  1848,  ch.  40,  §  18. 

•  "Wakefield  v.  Fargo,  90  N.  Y.  213.  '  Krauser     v.    Ruckel,    17    Hun 
«  Dean  v.  De  Wolf,  16  Hun  (N.Y.),  (N.  Y),  468. 

•  Rev.  Stat.  Wis.  1878,  §  1769. 
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making  stockholders  personally  liable  for  debts  owing  to 
clerks,  servants,  and  laborers,  was  held  to  embrace  a  superin- 
tendent or  foreman  of  works,  although  he  performed  no  manual 
labor.^  And  so  a  person  who  was  employed  by  a  manufactur- 
ing corporation  at  a  monthly  salary  of  $1,000  per  year, 
on  condition  of  his  obtaining  for  the  corporation  a  loan 
of  $3,000,  who  acted  as  foreman,  helped  to  manufacture 
stone,  kept  the  time  of  the  hands,  solicited  orders,  and 
did  whatever  he  was  told  to  do  by  the  superintendent, 
was  a  laborer,  or  servant,  within  the  meaning  of  the  New 
York  statute  previously  considered  in  this  section.^  So,  an 
overseer  and  book-keeper  has  been  held  to  be  a  "servant"  within 
the  meaning  of  the  same  statute,  relating  to  manufacturing 
and  other  corporations,  making  stockholders  individually  lia- 
ble for  the  wages  of  "laborers,  servants,  and  apprentices." 
The  court  proceed  upon  the  view  that  the  word  "  laborer"  in 
the  statute  may  be  restricted  to  mean  one  who  performs 
manual  work,  but  that  the  word  "servant "  cannot  be  confined 
to  mere  manual  service.'  It  was  so  ruled,  too,  under  the  same 
statute,  in  the  case  of  one  who  was  employed  by  the  superin- 
tendent of  a  mining  company  in  a  general  capacity,  as  a  sort 
of  engineer  and  sort  of  foreman,  who  showed  the  men  how 
to  work,  and  yet  worked  with  them;  who,  during  the  absence 
of  the  superintendent  from  the  mines,  was  made  to  act  as 
such;  who  sometimes  kept  the  time  of  the  men;  and,  in  fact, 
did  everything  that  he  was  ordered  to  do,  and  everything 
that  was  necessary  and  possible  for  him  to  do.* 

§  3148.  Secretary  of  the  Corporation.  —  A  court  of  New 
York  has  held  that  one  who  is  the  secretary  and  book-keeper 
does  not  perform  labor  within  the  meaning  of  the  statute  of 
Michigan,  making  the  stockholders  of  manufacturing  corpora- 

1  Sleeper  v.  Goodwin,  67  Wis.  577;  (N.  Y.)  109;  «.  c.  1  J.  &  Sp.  (N.  Y.) 

(.  c.  31  N.  W.  Rep.  335.  506.    It  has  been  held  that  one  who 

"  Short     V.    Medberry,    29    Hun  furnishes  nothing  but   his  superin- 

(N.  Y.),  39.  tendence  and  skill  as  an  undertaker 

'  Hovey  v.  Ten   Broeck,  3  Bob.  of  work  cannot  file  the  lien  of  a  me- 

(N.  Y.)  316.  chanic.    Jones  v.  Shawhan,  4  Wattt 

*  Vincent  v.  Bamford,  42  How.  Pr.  &  S.  (Pa.)  257. 
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tions  liable  for  all  labor  performed  for  the  company,  but  only 
after  judgment  rendered  against  the  corporation  and  execution 
returned  unsatisfied.  The  court,  while  holding  that  the  stat- 
ute  should  be  construed  according  to  the  construction  placed 
upon  it  by  the  courts  of  Michigan,  said  that  neither  under  the 
law  of  Michigan  nor  the  law  of  New  York  would  such  services 
be  deemed  "  labor"  within  the  meaning  of  such  a  statute.* 
That  the  secretary  of  a  corporation  is  one  of  its  officers,  and  is 
not  a  "  laborer"  within  the  meaning  of  such  a  statute,  had 
been  previously  held  by  the  Court  of  Appeals  of  New  York; 
but  in  reaching  so  plain  a  conclusion  the  court  was  obliged 
to  overrule  a  decision  of  the  Supreme  Court  of  that  State.' 

§  3149.  Book-keeper.  —  But  a  mere  book-keeper,  having  no 
other  duties  than  such  as  usually  pertain  to  that  position,  is 
a  "  servant "  within  a  statute'  making  stockholders  of  a  corpo- 
ration liable  personally  for  wages  due  its  laborers,  servants,  and 
apprentices.  * 

§  3150.  Traveling'    Salesman:    Commercial    Traveler. — A 

traveling  salesman  employed  by  a  corporation  is  not  a  "  laborer," 
within  the  meaning  of  a  constitutional  provision  which 
makes  a  stockholder  liable  for  labor  debts.'  But  if  he  spends 
part  of  the  time  on  the  road  selling  goods,  making  collections, 
etc.,  and  the  rest  of  the  time  working  in  a  store,  shipping  and 
receiving  goods,  moving  and  handling  stock,  making  sales,  and 
collecting  bills  in  the  city,  he  is  a  "  clerk,"  within  the  mean- 
ing of  a  statute  *  making  stockholders  individually  liable  for 
moneys  due  "laborers,  servants,  clerks,  and  operatives,"  in 
case  the  corporation  becomes  insolvent.' 

§  3151.  Assistant  Editor  and  Reporter.  —  The  meaning  of 
the  word  "  labor"  in  such  a  statute  is  not  necessarily  restrained 

1  Citing    Viete  v.  Wells,    9  Abb.  *  Chapman  v.  Ohumar,  7  N.   Y. 

N.  C.  (N.  Y.)  277.  Supp.  230. 

'  Coffin  V.  Reynolds,  37  N.  Y.  640;  "  Jones  v.  Avery,  50  Mich.  326. 

overruling  Richardson  v.  Abendroth,  •  Tenn.  Gen.  Corp.  Act,  1875,  §  11. 

43  Barb.  (N.  Y.)  162.  '  Hand  v.  Cole,  88  Tenn.  400;  s.  c. 

•  Laws  N.  Y.  1848,  eh.  40,  ^  18.  7  L.  R.  A.  96 ;  12  S.  W.  Rep.  922. 
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to  manual  labor,  but  may  include  bookish  or  liberal  labor. 
Accordingly,  it  has  been  held  that  an  assistant  city  editor  and 
reporter  is  a  "  laborer  "  within  the  meaning  of  such  an  act.* 

§  3152.  Contractors.  —  So,  a  contractor  for  building  a  por- 
tion of  a  railway  is  not  included  within  the  words  "  laborers 
or  servants"  in  a  statute  making  stockholders  liable  for  debts 
owing  by  the  corporation  to  such  persons.^  Nor  does  such  a 
statute  embrace  the  case  of  one  who  has  contracted  for  labor 
by  his  team  of  horses.^  The  same  was  held  in  a  case  where, 
by  the  terms  of  the  contract  between  the  contractors  and  the 
corporation,  he  was  to  carry  on  certain  quarrying  operations 
at  his  own  expense,  and  for  a  period  of  years,  in  a  quarry 
owned  by  the  corporation,  and  deliver  rock  to  the  corporation 
at  certain  rates.*  Nor  was  one  who  had  a  contract  to  deliver 
lumber,  and  who  performed  it  by  hiring  teams  and  drivers, 
a  "  laborer,"  giving  a  preference  to  laborers  in  the  distribution 
of  funds  arising  from  an  execution  sale.* 

§  3163.  Anotlier  Stockholder.  —  A  person  who  has  held  stock 
in  a  corporation  cannot  maintain  a  suit  under  the  statute 
against  the  other  stockholders  to  recover  a  debt  due  him  from 
the  corporation  for  services  performed  by  him  as  its  servant;* 
and  this,  although  he  has  assigned  or  pledged  it,  provided 
he  has  not  made  a  transfer  of  it  on  the  books  of  the  corpora- 
tion,—  for  until  such  a  transfer,  he  remains  the  legal  owner. 
The  statute  was  not  intended  to  give  such  a  remedy  to  one 
stockholder  against  another.' 


»  Harris  v.  Norval,  1  Abb.  N.  0.  in  Hogan  v.  Gushing,  49  Wis.  169,  in 

(N.  Y.)  127;  s.  c.  17  Am.  Law  Eeg.  respect  of  a  statute  giving  a  lien  "  for 

97:  14  Alb.  L.  J.  432.  labor  and  services  upon  logs." 

2  Aikin  v.  Wasson,  24  N.  Y.  482;  *  Taylor  v.  Manwaring,  48  Mich. 

Boutwell    V.    Townsend,    37    Barb.  171. 

(N.  Y.)  205.    To  the  same  effect,  un-  '  Wentroth's  Appeal,  82  Pa.  St. 

der  the  Michigan  statute,  see  Peck  v.  469. 
Miller,  39  Mich.  594.  *  Richardson    v.    Abendroth,    43 

»  Balch  V.  New  York  &c.  E.  Co.,  Barb.  (N.  Y.)  162. 
46  N.  Y.  521.    The  reverse  was  held  '  Ibid.    See  anU,  §  3125. 

by  the  Supreme  Court  of  Wisconsin 

2269 


3  Thomp.  Corp.  §  3156.]     liability  of  stockholdeks. 

§  3154.  Another  Corporation.  —  A  corporation  aggregate 
could  not  be  the  "  employ^"  of  another  corporation  within 
the  meaning  of  such  a  statute.* 

§  3155.  Statutory  Kight  not  Waived  by  Receivings  Divi- 
dend, etc. — Under  such  a  statute,  it  is  held  that  a  servant 
does  not,  by  taking  a  note  and  obtaining  judgment  against 
the  corporation  for  such  wages,  and  by  receiving  a  pro  rata 
dividend  of  the  corporate  assets  upon  such  judgment,  waive 
his  rights  against  the  individual  shareholders.* 

§  3156.  Wliether  "Waived  by  Accepting  a  Promissory  Note. 

The  Supreme  Court  of  Michigan  has  adopted  the  view  that 
under  a  statute  of  that  State,'  making  stockholders  in  certain 
corporations  liable  for  work  and  labor  done  for  the  corpora- 
tion, the  liability  of  the  stockholders  is  secondary, —  in  the 
nature  of  that  of  sureties.  Hence,  where  the  laborer  indulged 
the  company  in  the  matter  of  time,  and  accepted  a  promissory 
note  in  payment,  and  afterwards  sued  the  company,  and 
recovered  judgment  thereon,  he  could  not  recover  against  a 
stockholder.*  We  shall  see,  in  another  chapter,'  that  the  pre- 
vailing doctrine  is,  that  the  liability  of  stockholders  is  so  far 
secondary  that  the  creditor  cannot  proceed  against  them  while 
he  has  recourse  against  the  company.  But  the  opinion  of  the 
majority  of  the  Michigan  court  is  an  isolated  view,  and  one 
manifestly  tending  to  obstruct  the  policy  of  the  statute,  which 

•  Dukes  t).  Love,  97  Ind.  341.    The  bility  may  be  enforced  against  any 

statute  construed  was  Ind.  Rev.  Stat,  stockholders,   by  action  founded  on 

1881,  §  3869.  this  statute,  at  any  time  after  an  exe- 

'  Jackson  v.  Meek,   87  Tenn.   69 ;  cution    shall    be   returned    and   not 

s.  c.  10  Am.  St.  Eep.  620 ;  9  S.  "W.  satisfied,  or  at  any  time  after  an  ad- 

Kep.  225;  4  Eail.  &  Corp.  L.  J.  564;  judication  in  bankruptcy  against  such 

construing  Tenn.   acts  of    1875,  ch.  corporation."    1  Oomp.  Laws  Mich. 

142,  §  21.  1871,  §.  2852. 

'  The  statute,  so  far  as  is  mate-  *  Hanson  v.  Donkersley,  37  Mich, 

rial  to  the  question,   is  as  follows:  184.    Maraton,  J.,  dissented,  and  his 

"  The  stockholders  of  all  corporations  view  more  nearly  accords  with  the 

founded  upon  this  act  shall  be  indi-  current  of  opinion, 

vidually  liable  for  all  labor  performed  '  Post,  §  8351. 
for  such  corporation,  which  said  lia- 
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IS  to  secure  to  the  laborers  and  servants  of  corporations 
their  wages.  In  Tennessee,  the  better  view  is  taken,  that  an 
employ^  of  a  corporation,  who  accepts  its  note  for  the  wages 
due  him,  and  attempts  to  collect  from  the  corporate  assets, 
does  not  thereby  waive  his  right  to  enforce  bis  claim  for  wages 
against  the  individual  stockholders.^ 

§  3157.  Whether  Waived  by  the  Taking  of  "  Store  Orders." 

A  decision  of  the  Supreme  Court  of  Michigan  is  to  the  general 
effect  that  where  the  secretary  and  treasurer  of  a  mining  cor- 
poration conduct,  as  a  partnership  firm,  a  "  truck  store,"  if 
the  corporation  gives  to  its  employes  orders  upon  this  store, 
and  the  partnership  conducting  it  becomes  insolvent,  the 
taking  of  the  orders  deprives  the  employes  of  recourse 
against  the  stockholders  of  the  corporation.^ 

§  3158.  Application  of  Payments  by  the  IJaborer.  —  Where 
the  statute  limits  the  remedy  of  the  servant  or  laborer  to 
debts  due  for  wages,  not  exceeding  six  months  in  any  one 
case,*  and  the  corporation  keeps  a  running  account  with  a 
laborer,  and  no  particular  application  of  an  amount  paid  him 
within  six  months  is  made,  he  may  apply  it  in  payment  of 
wages  first  earned  by  him.*  This  is  but  the  application  of 
the  general  rule,  that  wherever  the  debtor  does  not  exercise 
his  right  of  directing  the  application  of  payments,  the  cred- 


1  Jacksoni).  Meek,  87Tenii.  69;  s.  c.  when  the  store  failed  to  do  this,  the 

10  Am.  St.  Eep.  620 ;  9  S.  W.  Bep.  225.  liability  of  the  company  was  revived. 

'  Beecher  v.  Dacey,  45  Mich.  92.  The  case  was  not  different  in  law, 

The  decision  ia  believed  to  be  grossly  though  much  worse  in  morals,  than 

untenable  and  unjust.    The  effect  of  it  would  have  been  if  the  corporation 

the  order  was  not  the  substitution  of  had  given  the  employ^  a  check  upon 

another  creditor,  because  it  did  not  an  insolvent  bank,  which  had  been 

contain  any  agreement  to  that  effect,  dishonored  on  presentment.     Upon 

It  was  not  a  payment  until,  in  the  ab-  what  theory  could  it,  then,  claim  that 

sence  of  negligence  in  presenting  it,  it  its  stockholders  had  become  exoner- 

had  been  satisfied  by  the  delivery  of  ated  from  the  liability  of  the  statute? 
the    amount    of    goods    specified    in  »  Eev.  Stat.  "Wis.  1878,  §  1769. 

it.    Its   plain  import  was  that   the  '  Sleeper  d.  Goodwin,  67  Wis.  577; 

original  debtor  undertook   that  the  g.  c.  31  N.  W.  Eep.  335. 
store  would  pay  the  debt  for  it,  and 
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itor  may  apply  them  so  as  to  save  whatever  right  he  may 
thereby  save.^ 

§  3159.  To  What  Stockholders  Liahility  Attaches:  Present 
and  Past  Stockholders.  —  A  statute  of  Indiana'^  which  pro- 
vides that  "all  members,"  etc.,  "  shall  be  personally  liable  for 
all  debts  contracted  by  the  company  for  manual  labor  per- 
formed for  the  company,"  does  not  render  a  stockholder  liable 
for  debts  of  the  company  contracted  before  he  became  a  mem- 
ber} On  the  other  hand,  stockholders  are  not  relieved,  under 
the  Tennessee  statute,  by  a  transfer  of  their  stock,  from  their 
individual  liability  to  employes  of  the  corporation  for  wages 
previously  earned.* 

§  3160.  Kelease  by  the  Plaintiff  of  Some  of  the  Stock- 
holders. —  Where,  under  the  governing  statute,  the  liability  of 
the  stockholders,  is  several  as  well  as  joint,'  —  it  has  been  held 
that  the  plaintiff,  proceeding  under  such  a  statute  against 
stockholders,  for  services  as  laborer,  etc.,  may  release  some  of  the 
defendants,  without  affecting  his  right  to  recover  the  balance 
of  his  claim  from  the  others.'  But  the  decision  rests  the 
plaintiff's  right  to  recover  upon  another  statute  "  for  the  relief 
of  partners  and  joint  debtors,"^  which  authorizes  one  or  more 
joint  debtors  to  compromise  their  joint  indebtedness  in  dis- 
charge of  their  joint  liability,  without  affecting  the  liability  of 
the  other  joint  debtors. 

§  3161.  Defenses  Available  to  the  Stockholder.  —  Besides 
the  defenses  suggested  by  what  has  preceded  in  another  title, 
and  what  will  follow  in  this  chapter,  most  of  the  defenses 
which  are  available  to  the  stockholder  proceeded  against  to 

1  Brady  v.  Hill,  1  Mo.  315;  «.  c.  IS  »  Reeder  v.  Maranda,  66  Ind.  485. 

Am.  Dec.  503;   Harker  v.  Conrad,  12  *  Jackson  v.  Meek,  87  Tenn.  69; 

Serg.  &E.  (Pa.)301;  s.c.  14  Am.Dec.  ».  c.  10  Am.  St.  Rep.  620;  9  S.  W. 

691;   Oremer  v.  Higginson,  1  Mason  Rep.  225;  4  Rail.  &  Corp.  L.  J.  564. 
(U.S.),  338;  Youmans  v.  Heartt,   34  '  N.  Y.  act  of  1848,  ch.  40,  §  18. 

Mich.  897,  401.    Notes,  13  Am.  Dec.  "  Herriea  v.  Piatt,  21  Hun  (N,  Y.), 

505,  and  14  Am.  Dec.  694.  132. 

»  3  Ind.  Rev.  Stat.  222,  §  16.  ,        '  N,  Y.  act  of  1838,  ch.  257. 
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enforce  an  individual  liability,  are  available  to  him  here. 
Here,  as  in  other  cases,*  he  may  escape  liability  by  proof  that 
he  has  not  been  a  stockholder,  or  that  he  was  not  a  stock- 
holder within  the  period  when,  by  operation  of  the  statute, 
liability  attached  to  the  stockholders  for  the  particular  debt.^ 
He  may  plead  the  statute  limiting  the  period  within  which 
such  an  action  may  be  brought  against  the  stockholders.'  He 
may  plead  a  previous  payment  and  the  exhaustion  of  his  lia- 
bility under  limitations  elsewhere  considered;  and  it  seems 
that,  under  the  New  York  statute,*  he  is  absolutely  discharged 
from  his  liability,  by  paying  to  any  creditors  for  whose  debts 
he  is  liable  an  amount  equal  to  his  stock; ^  while  under  the 
Massachusetts  statute  ®  it  is  no  ground  of  defense  to  one  of  the 
defendants  that  he  has  paid  some  of  the  operatives  other  sums 
due  them,  and  has  a  claim  for  contribution  upon  the  other 
defendants."  Under  another  section  of  the  statute  of  New 
York,*  if  the  stockholder  has  made  advances  to  the  company, 
and  has  a  claim  therefor,  his  liability  is  not  affected  by  the 
question  whether  the  money  advanced  was  used  to  pay  debts 
for  which  he  was  individually  liable,  or  not.'  Such  defense 
is  valid,  although  the  advances  were  to  pay  the  workmen, 
even  if  the  liability  imposed  by  section  18  on  the  stockholders 
to  pay  laborers  was  in  addition  to  that  to  pay  creditors.*"  As 
such  defense  is  not  based  on  his  payment  of  his  personal 
liability,  but  on  his  interest  in  the  fund  as  a  creditor,  the 
limitation  in  section  24  to  debts  payable  within  one  year  does 
not  apply."  It  is  no  defense  to  the  stockholder,  under  the 
Wisconsin  statute,  and,  it  may  be  assumed,  under  other  pos- 
sible statutes  of  this  kind,  that  the  corporation  has  been  dis- 


»  Post,  *  3691.  *  N.  Y.  Laws  of  1840,  ch.  40,  $  18, 

»  Powell  V.  Eldred,  39  Mich.  552.  »  Mathez  v.  Neidig,  72  N.  Y.  100. 

»  Axno  V.  Wayne  Circuit  Judge,  42  •  Mass.  Stat.  1870,  ch.  224,  §  42. 

Mich.  362.    In  this  case  the  Michigan  '  Burnap  v.  Haskins  Steam-Engine 

act  U3,  of  1877,  was  severely  criti-     Co.,127  Mass.  586. 

cised  for  limiting  to  two  years  the  •  N.  Y.  Laws  of  1848,  ch.  40,  i  12. 

period  within  which  suit  might  be  '  Mathez  v.  Neidig,  72  N.  Y.  100. 

brought  against  a  stockholder  of  a  ^  Ibid. 

manufacturing  corporation  for  a  labor  >'  Ibid. 

debt. 
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solved  by  its  own  voluntary  act;  that  no  judgment  has  been 
recovered  against  the  corporation;  that  no  receiver  of  the 
assets  of  the  corporation  has  been  appointed,  or  other  means 
taken  to  ascertain  whether  a  dividend  in  favor  of  creditors 
may  not  be  made;  or  that  the  plaintiff  has  presented  his  claim 
for  the  purpose  of  receiving  and  sharing  in  a  dividend.^ 

§  3162.  Remedy  at  Law  or  in  Equity.  —  One  who  has  per- 
formed labor  as  an  operative  for  a  corporation  organized  under 
a  statute  of  Massachusetts/  cannot  maintain  an  action  at  law 
against  a  stockholder  to  recover  for  the  same.'  This  ruling 
is  based  upon  the  view  that  the  proper  mode  in  which  stock- 
holders  can  be  charged,  in  the  absence  of  any  specified 
remedy,  is  by  bill  in  equity;  that  it  would  be  very  vexatious 
and  oppressive  to  render  the  stockholders  liable  to  separate 
suits  at  law  for  the  small  sums  which  might  be  due  to  each 
operative  for  labor  performed  in  behalf  of  the  corporation; 
and  that  such  a  remedy  would  be  less  advantageous  to  credit- 
ors than  that  afforded  in  a  court  of  equity,  where  the  claims 
of  all  might  be  adjusted  and  enforced  in  a  single  suit,  brought 
by  one  or  more  having  similar  claims  on  the  corporation. 
But  it  cannot  escape  attention  that  to  drive  an  operative  to  a 
bill  in  equity  to  collect  a  small  labor  debt  must,  in  many  cases, 
be  tantamount  to  a  denial  of  the  right;  and,  therefore,  it  is 
more  satisfactory  to  know  that  the  Massachusetts  court  found 
itself  obliged  to  take  this  view  from  the  fact  that  the  statute 
prescribed  the  same  remedy  which  was  prescribed  by  another 
statute.  Now,  that  other  statute  had  not  in  terms  prescribed 
any  remedy,  but  it  had  long  been  settled  that  the  only  remedy 
under  it  was  a  bill  in  equity,  and  this  construction  of  it  the 
Legislature  must  have  known  when  it  enacted  the  statute  un- 
der consideration.  The  Supreme  Court  of  Wisconsin,  dealing 
with  this  subject  under  a  statute  of  Michigan,  which  provides 
that  "  said  liability  may  be  enforced  by  action  in  assumpsit," 


•  Sleeper  v.  Goodwin,  67  Wis.  577;  '  BelU.  Spaulding,  3  Allen(Mass.), 

».  c.  31  N.  W.  Eep.  335.  485. 

'  Mass.  Stat.  1851,  ch.  138. 
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and  that  "suit  for  such  labor  may  be  commenced  against 
any  or  all  the  stockholders  jointly,"  holds  that  this  is  a  case 
where  a  statute  creates  a  right,  and  gives  a  special  remedy  to 
enforce  it,  which  remedy  cannot  migrate,  but  is  confined  to 
the  courts  of  Michigan.^  The  decision  seems  to  be  untenable. 
The  action  of  assumpsit,  in  vogue  in  Michigan,  is  included,  in 
its  scope  and  meaning,  in  the  civil  action  in  vogue  in  Wiscon- 
sin, under  the  code  of  that  State,  and  the  Micliigan  statute 
allows  the  action  to  be  prosecuted  against  any  stockholder; 
and  the  statute,  being  remedial  in  the  same  sense  as  other 
laws  securing  preferences  to  laborers  in  the  collection  of  their 
wages,  ought  to  be  enforced  in  any  jurisdiction  where  a  stock- 
holder may  be  found. 

§  3163.  The  Complaint  in  such  Acticiip.  —  Where  the  con- 
dition of  the  statute^  is  that  the  labor  debts  must  have  been 
contracted  to  be  paid  within  one  year,  the  plaintiff  must  allege 
that  the  debt  which  is  the  subject  of  the  action  was  so  con- 
tracted.^ Under  a  statute  of  Indiana,*  which  makes  stock- 
holders in  a  railroad  corporation  individually  liable  to 
laborers  for  all  labor  done  in  the  construction  of  the  road 
that  shall  remain  unpaid  after  the  assets  of  the  corporation 
shall  have  been  exhausted,  a  complaint  which  alleges  tliat 
defendants  have  subscribed  to  the  stock  of  a  certain  rail- 
road company,  that  plaintiffs  hold  certain  judgments  against 
the  company,  one  of  which  is  for  work  and  labor,  and  that  the 
company  is  insolvent,  does  not  state  a  cause  of  action,  since 
it  does  not  show  that  plaintiff's  claims  are  for  labor  done  ia 
the  construction  of  the  road." 

§  3164.  Parties  Defendant.  —  A  servant  who  brings  an 
action  under  the  New  York  statute,*  making  all  the  stock- 
holders parties  defendant,  cannot  thereafter  discontinue  as  to 

'  May  V.  Black,  77  Wis.  101 ;  s.  c.  statute,  Dempsey  v.  Willett,  16  Hun 

45  N.  W.  Eep.  949 ;  ante,  §  2936,  et  seq.  (N.  Y.),  264. 

»  N.  Y.  Laws  1848,  ch.  40,  §§  18,  24.  *  Rev.  Stat.  Ind.  1881,  §  3934. 

»  Dean  v.  Mace,  19]  Hun  (N.Y.),  '  Toner  ti.Fulkerson,  125  Ind.  224; 

391.     See,  further,  as  to  allegation,  s.  c.  25  N.  E.  Rep.  218. 
proof,  and  procedure  under  the  same  •  N.  Y.  Laws  1848,  ch.  40,  §  IS. 
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one  without  the  consent  of  the  others.'  If  the  right  to  sue  a 
stockholder  for  a  labor  debt  of  his  corporation  became  com- 
plete before  the  passage  of  the  Michigan  act  of  1877,  provid- 
ing that  the  corporation  might  be  made  a  joint  defendant,  the 
plaintiff  could  still  proceed  as  at  common  law,  under  another 
statute,^  against  the  stockholder  alone.' 

»  Dean  v.  WMton,  16  Hun  (N.  Y.),  »  Mich.  Oomp.  L.,  ^  2852. 

203.  »  Tilden  v.  Young,  39  Mich.  68. 
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CHAPTER  LV. 

TO    WHAT    CLASS    OF   SHAREHOLDERS    LLABHITY    ATTACHES: 
PRESENT  AND  PAST  MEMBERS. 


Section 

3169.  Rule  in  regard  to  partners. 

3170.  General  rule  in  regard  to  stock- 

holders. 

3171.  Past  members  not  liable  unless 

by  statute. 

3172.  Statutory  liability  of  past  mem- 

bers in  America. 

3173.  Exceptional  rule  of  liability  as 

partners  attaching  to  those 
who  were  stockholders  when 
debt  contracted. 

3174.  Results  of  these  divergent  views. 

3175.  Stockholders    becoming    such 

subsequent  to  repeal  not  sub- 
ject to  double  liability. 

3176.  Liability  for  debts  contracted 

before  membership. 

3177.  Exception  where  the  liability  is 

that  of  partners. 
8178.  Exception  where  the  liability  is 

in  the  nature  of  a  penalty  for 

a  wrongful  act. 
3179.  As  for  contracting  debts  before 

stock  paid  in. 


Section 

3180.  Statutes  under  which  liability 
attaches  to  those  who  are 
members  at  the  time  the 
liability  is  sought  to  be  en- 
forced. 

8181.  Statutes  fixing  liability  upon 
those  who  were  stockhold- 
ers when  payment  refused. 

3182.  At  the  time  of  the  commence- 

ment of  the  action  against 
the  corporation. 

3183.  At  the  time  when  suit  brought 

to  charge  stockholders. 

3184.  At  the  time  of  suing  out  scire 

facias  for  execution  against 
the  stockholder. 

8185.  At  the   time  when  execution 

against  corporation  returned 
nulla  bona. 

8186.  Assignee  of   shares  not  liable 

for  fraudulent  dividends  re- 
ceived by  his  assignor. 
3187.  Effect  of  renewals. 


§  3169.  Rule  in  Kegard  to  Partners.  —  The  rule  in  regard 
to  partnerships  is,  that  liability  for  the  payment  of  the  part- 
nership debts  attaches  only  to  those  who  were  partners  when 
the  debts  were  created.  This  is  obvious.  The  retiring  of  a 
partner  operates  as  a  dissolution;  the  incoming  of  a  new  part- 
ner creates  a  new  firm;  the  former  is  not  answerable  for  debts 
created  after  he  retired/  nor  is  the  latter  for  debts  created 


>  Brett's  case,  L.  R.  6  Ch.  804,  per  Lord  Hatherley,  L.  0. 
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before  he  came  in,  unless  he  has  made  himself  so  by  cove- 
nants of  which  creditors  are  entitled  to  avail  themselves.' 

§  3170.  General  Rule  in  Regard  to  Stockholders.  —  But, 
in  the  absence  'of  special  statutory  provisions,  the  general 
rul©,  applicable  alike  to  the  English  joint-stock  company  and 
the  American  corporation,  is,  that  liability  as  contributories 
or  to  creditors  follows  the  shares,'^  and  attaches,  not  merely  to 
those  who  were  members  at  the  time,  or  before,  the  debt  was 
contracted,  but  to  those  who  were  such  either  (1)  when,  by 
reason  of  the  stoppage,  dissolution,  or  winding-up '  of  the 
company,  the  right  to  transfer  shares  ceased;  or,  (2)  in  the 
case  of  direct  proceedings  by  creditors  against  shareholders, 
when  the  right  of  the  creditor  against  the  shareholder  became 
fixed  in  an  appropriate  proceeding.*  It  follows  that  in  an 
action  to  enforce  the  individual  liability  of  a  shareholder 
under  a  statute,  a  recovery  may  be  had  against  him,  although 
he  was  not  a  shareholder  when  the  creditor's  cause  of  action 
accrued.*  "  The  liability  being  because  of  the  ownership  of 
the  stock,  it  follows  the  stock  into  whosesoever  hands  it  may 
go,  and  whoever  purchases  it  does  so  at  the  risk  of  this  lia- 
bility." •  Proceeding  on  the  same  view,  it  is  said  that  "  the 
expression  'all  stockholders'  must  be  regarded,  in  the  absence 
of  any  legislative  indication  to  the  contrary,  as  including,  not 
only  those  who  were  such  at  the  time  the  indebtedness  was 

'  Brett's  case,  L.  E.  6  Ch.  804,  per  Contra,  infra,  §  3173.    The  language  of 

Lord  Hatherley,  L.  0.  the  text  is  the  same  as  in  the  author's 

"  Williams  v.  Hanna,  40  Ind.  535,  work  on    stockholders,   at  §  90.    It 

544;  Ohesley  t).  Pierce,  32  N.  H.  388.  was  quoted    with    approval    by  the 

'  Castello's  case,  L.  E.  8  Eq.  504 ;  Supreme  Court  of  Illinois  in  Eoot  v. 

Symons'  case,  L.  E.  5  Oh.  298.  Sinnock,  120  111.  350 ;  «.  c.  60  Am.  Eep. 

*  Nixon  V.    Green,    11  Ex.    550 ;  558,  562. 
s.  c.  affirmed,  25  L.  J.  Ex.  209;   «.  c.  '  Eoot  v.  Sinnock,   supra;  distin- 

3  Hurl.  &.  N.  686 ;  27  L.  J.  Ex.  509 ;  guishing  Buchanan  v.  Meisser,  105  111. 

Dodgson  V.  Scott,  2  Ex.  457;  Long-  838;   Thompson  v.   Meisser,  108  111. 

ley-;.  Little,  26  Me.  162;  Bond  t;.Ap-  359;    Culver    v.    Third    l^at.    Bank, 

pleton,  8  Mass.  472;  s.  c.  5  Am.  Dec.  64  111.  528;  Fuller  v.  Ledden,  87  111. 

lU;   Child    v.   Coffin,   17  Mass.  64;  310;  Hull  w.  Burtis,  90  111.  213. 
Middletown  Bank  v.  Magill,  5  Conn.  '  Ibid.,    per    Scholfleld,    J.    See, 

28 ;  Deming  v.  Bull,   10  Conn.  409 ;  also,  Thebus  v.  Smiley,  110  111.  316. 
McClaren  v.  Franciscus,   43  Mo.  452. 
2278 


PKBSENT   AND   PAST   MEMBERS.      [3  Thomp.  Corp.  §  3171. 

incurred,  but  all  those  who  successively  stand  in  their  shoes 
in  respect  to  the  same  stock."* 

§  3171.  Past  Members  not  Liable  unless  by  Statute.  —  The 

general,  and,  it  is  believed,  the  universal,  rule  is,  that 
members  who  have  bona  fide  transferred  their  shares  to  others 
before  the  institution  of  proceedings  to  charge  the  stockholders 
are  no  longer  liable  in  any  form  for  the  debts  of  the  corpora- 
tion, unless  their  liability  has  been  continued  by  statute.^ 
This  seems  to  result  from  the  nature  of  the  compact  which 
exists  among  the  shareholders.  When  one  shareholder  passes 
out  and  substitutes  another  in  his  stead,  he  is  discharged  from 
all  right  to  participate  in  the  management  or  in  the  benefits 
of  the  corporation,  and  for  equal  reasons  is  discharged  from 
liability  to  its  creditors,  unless  there  is  a  statute  which  holds 
him  to  that  liability.  The  reason  for  this  general  conclusion 
has  been  thus  stated  by  Sir  Nathaniel  Lindley:  "As  a  general 


»  Brown  v.  Hitchcock,  86  Ohio  St. 
667,  681.  See,  also,  "Wheelock  v. 
Kost,  77  m.  296,  298.  This  was^the 
general  rule,  under  the  former  English 
winding-up  acts,  where  the  liability  as 
contributories  attached  to  those  who 
stood  on  the  register  at  the  time  of 
the  commencement  of  winding-up 
proceedings,  and  not  to  previous 
transferors  or  to  subsequent  trans- 
ferees. Under  the  Companies  Act, 
1862,  this  rule  is  somewhat  va- 
ried, so  that  no  past  member  is 
Uable  to  contribute  if  he  has  ceased 
to  be  a  member  for  a  year  or  more 
before  the  commencement  of  the 
winding-up  proceeding,  or  in  respect 
of  any  debt  or  liability  contracted 
after  he  ceased  to  be  a  member ;  and, 
further,  no  past  member  is  liable  to 
contribute,  unless  the  existing  mem- 
bers are  unable  to  pay  their  contri- 
butions. The  difficulties  which  have 
been  encountered  in  applying  this 
statute  may  be  seen  from  Lind. 
Comp.,  5th  ed.,  pp.  816,  855.    Some 


further  explanation  of  these  statutes 
may  be  gathered  from  Thomp. 
Stockh.,  §§  97,  98.  There  were  for- 
merly, in  England,  companies  whose 
deeds  of  settlement  prescribed  a  rule 
different  from  the  general  law,  by 
making  each  member  liable  for  his 
proportion  of  the  losses  sustained  by 
the  company  up  to  the  time  of  trans- 
ferring his  shares.  A  provision  of 
this  kind  was  pronounced  by  Vice- 
chancellor  Kindersley  a  "  most  un- 
fortunate clause,"  but  no  legal  ob- 
jection was  found  to  it;  they  could 
only  invoke  that  clause  of  the  statute 
of  limitations  applicable  to  specialty 
debts.  Helby's  Case,  L.  E.  2  Eq.  167. 
Non-liability  of  "advanced  share- 
holders" in  building  associations,  on 
the  ground  that  they  had,  upon  re- 
demption of  their  shares  under  the 
rules,  "  ceased  to  be  members"  of  the 
society:  Ee  Doncaster  &c.  Building 
Society,  L.  E.  3  Eq.  158. 
'  Post,  §  3221. 
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rule,'  a  member  of  a  company,  whose  shares  have  been  duly 
transferred,  surrendered,  or  forfeited,  is  discharged,  as  between 
himself  and  the  other  members,  from  all  liability,  as  well  in 
respect  of  past  as  of  future  transactions;  the  acceptance  by 
the  company  of  the  transfer  or  surrender,  or  the  declaration 
by  the  company  of  the  forfeiture,  being,  generally  speaking, 
equivalent  to  a  release  by  the  company  of  the  member  whose 
shares  are  thus  dealt  with,  from  all  liability  in  respect  of 
them.  Where  this  is  the  case,  he  is  not  liable,  on  the  subse- 
quent winding-up  of  the  company,  to  be  put  on  the  list  of 
contributories  with  the  present  members;  and  his  liability  to 
be  put  on  the  list  at  all  can  only  arise  from  some  necessity  of 
having  recourse  to  past  members,  in  order  to  pay  the  debts  of 
the  company  or  to  adjust  the  rights  of  such  members  inter  se."  * 

§  3172.  Statutory  lilabllity  of  Past  Members  In  America. — 

There  are  also  statutes  in  America  which  continue  the  liabil- 
ity of  shareholders  for  limited  periods  after  they  have  ceased 
to  be  such.  Thus,  a  statute  of  Maine,  after  declaring  and 
defining  the  liability  of  shareholders  to  creditors,  continued: 
"And  such  liability  shall  continue,  notwithstanding  any  sub- 
sequent transfer  of  such  stock,  for  the  term  of  one  year  after 
the  record  of  the  transfer  thereof  on  the  books  of  the  corpo- 
ration, and  for  the  term  of  six  months  after  judgment  recovered 
against  such  corporation  in  any  suit  commenced  within  the 
year  aforesaid," '  This  statute  has  been  held  to  apply  only 
to  suits  against  stockholders  who  had  transferred  their  shares 
regularly  on  the  books,  and  not  to  shareholders  who  had 
never  parted  with  their  shares.*     Under  another  like  statute 

'  "There  are  exceptions,  as  in  Hel-  said,  further  on,  by  Sir  N.  Lindley: 

by's  Case,  L.  R.  2  Eq.  167,  and  others  "  Under  the  Winding-up  Acts  of  1848 

of  that  class.  *By  the  Stannaries  Act,  and  1849,  the  liability  of  a  late  share- 

1887,  50  &  51  Vict.,  ch.  43,  §  22,  the  holder,  to  be  made  a  contributory, 

relinquishment  of  a  share  in  a  mine  depended  upon  the  simple  question 

subject  to  that  act  has  no  effect  if  the  whether  he  had,  as  between  himself 

company  goes  into  liquidation  within  and  the  company,  got  rid  of  the  obli- 

flix  weeks."  gations  which,  by  supposition,  he  was 

'  Lind.  Comp.,  5th  ed.,  816.    This  under."    Lind.  Comp.,  5th  ed.,  817. 
was  the  rule  prior  to  the  Companies  »  Eev.  Stat.  Me.  1841,  ch.  76,  §  18. 

Act,  1862,  above  referred  to.    It  is  '  Ingalls  v.  Oole,  47  Me.  530. 
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in  that  State,*  it  has  been  held  that  a  judgment  creditor  of  a 
corporation,  seeking  to  recover  the  amount  of  his  judgment, 
or  any  part  thereof,  from  a  stockholder  who  has  not  fully 
paid  up  his  stock,  must  show  that  he  has  recovered  a  lawful 
and  bona  fide  judgment  within  two  years  next  prior  to  his 
action;  that  defendant  has  not  paid  for  stock  which  he  sub- 
scribed for  or  agreed  to  take;  that  the  original  cause  of  action 
was  contracted  during  defendant's  ownership  of  such  unpaid 
stock;  and  that  proceedings  against  the  corporation  were  com- 
menced during  defendant's  ownership,  or  within  one  year 
after  its  transfer  was  recorded  on  the  corporation  books.''  Of 
course,  such  statutes  apply  only  to  debts  contracted  during  the 
time  when  the  stockholder  was  a  member  or  prior  thereto;,  for  it 
would  be  intolerable  for  the  Legislature  to  make  a  man  liable 
for  the  debts  of  a  corporation  created  after  he  has  ceased  to 
be  a  member  of  it,  except  where  he  retired  while  indebted  to 
the  corporation  in  respect  of  his  shares.  It  is,  of  course,  com- 
petent for  the  Legislature  to  abolish  the  rule  of  the  common 
law,*  under  which  a  shareholder,  whose  shares  have  not  been 
paid  for,  but  who  transfers  them  to  another  with  notice  that 
they  are  assessable,  relieves  himself  of  his  liability  to  pay  to 
the  corporation  the  unpaid  balance,  and  passes  that  liability 
over  to  his  vendee.  We  have  seen  that  the  corporation  itself 
may,  under  some  conceptions,  establish  a  by-law  restraining 
the  transfer  of  its  shares,  so  long  as  the  shareholder  is  indebted 
to  it  in  respect  of  them;*  and,  of  course,  the  Legislature  may 
enact  a  statute  providing  that  shareholders  who  assign  their 
shares  shall  remain  liable  for  any  unpaid  balances  due  to  the 
corporation,  thereon,  and  this,  although  the  assignee  may  also 

•  Eev.  Stat.  Me.,  ch.  46,  §§  46,  47.  the  company  before  the  expiration  of 

'  Libby  v.  Tobey,  82  Me.  397 ;  s.  c.  the  month  of  the  following  year  which 

19  Atl.  Eep,  904.   It  has  been  held  that  corresponds  with  that  in  which  the 

if  the  oflBcers  of  a  joint-stock  company  certificate  was  so  deposited.    Bond  v. 

incorporated  under  statute  1851,  chap-  Olark,  6  Allen  (Mass.),  361. 

ter  133,  have  made  and  deposited  the  '  Marr  v.  Bank  of  "West  Tennessee, 

certificate,  provided  for  by  section  9  of  4  Lea  (Tenn.),  578.    Compare  anie, 

that  statute,  as  authorized  by  statute  §§  3033,  3034. 

1854,  chapter  438,  they  will  not  be  per-  *  Ante,  §§  1032,  2321. 

Bonally  liable  for  a  debt  contracted  by 
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become  liable.  Such  is  the  effect  of  a  statute  of  Virginia.' 
Under  this  statute  the  liability  of  the  assignor  and  assignee 
is  not  joint,  but  is  several,  so  that  a  release  of  the  assignor  by 
the  trustee  of  the  insolvent  corporation,  under  a  statute  author- 
izing compromises  in  such  cases,  does  not  release  the  assignee.* 
Similar  to  this  was  a  bank  charter  which  received  interpreta- 
tion at  the  hands  of  the  Supreme  Court  of  Illinois,  which  pro- 
vided that  "  each  stockholder  shall  be  liable  to  double  the 
amount  of  stock  held  or  owned  by  him,  and  for  three  mouths 
after  giving  notice  of  transfer,"  etc.  It  was  held  that  this 
rendered  the  stockholder  liable  for  debts  incurred  while  he 
was  a  member,  and  also  for  such  debts  as  the  bank  might 
contract  during  the  three  months  ensuing,  after  giving  notice 
of  a  transfer  of  his  stock.*  The  liability  was  a  primary,  and  not 
a  secondary,  liability;  so  that  an  action  of  debt  lay  directly 
against  him  by  the  creditor  of  the  corporation.  Nor  did  the 
clause  relate  to  the  time  within  which  the  suit  must  be  brought 
to  enforce  his  liability;  and  he  was  consequently  not  released 
from  it  by  not  being  sued  within  three  months  after  transfer.* 

§  3173.  Exceptional  Rule  of  lilability  as  Partners  Attact- 
ingr  to  Those  Who  were  Stockholders  when  Debt  Contracted.  — 

Formerly,  in  New  York,  and  still,  it  seems,  in  other  States,  an 
exceptional  rule  obtains  under  which  the  test  of  liability  is 
that  the  stockholder  was  such  at  the  time  the  debt  was  con- 
tracted.^   The  foundation  of  this  rule  is  that  the  statute  makes 

*  Code  Va.  1860,  tit.  18,  ch.  57;  inal  subscriber  to  the  stock  of  a  bank 
Code  Va.  1873,  ch.  57,  §  26 ;  Hamilton  was  liable  for  the  whole  amount  of  his 
V.  Glenn,  85  Va.  901 ;  9  S.  E.  Eep.  129 ;  Eubscription,  although  he  has  assigned 
13  Va.  Leg.  242 ;  McKim  v.  Glenn,  66  his  stock ;  and  it  was  immaterial  that 
Md.  479;  8  Atl.  Kep.  130 ;  Hambleton  the  bank  was  chartered  before  the 
ti.Glenn,  72Md.  331;20Atl.Eep.ll5;  passage  of  the  act.  The  assignee, 
Glenn  v.  Priest,  51  Fed.  Eep.  400;  however,  was  first  liable.  The  act  is 
Glenn  v.  Priest,  48  Ped.  Eep.  19;  constitutional.  Marr «.  West  Tennessee 
Glenn  v.  Dorsheimer,  Id.;  Morris  v.  Bank,  4  Lea  (Tenn.),  578. 
Glenn,87  Ala.  628;  7  South.  Eep.  90;  '  Moss*. Oakley,2Hill(N.Y.), 265; 
18  Va.  L.  J.  224.  Judson  v.  Eossie  Galena  Co.,  9  Paige 

'  Glenn  v.  Foote,  36  Fed.  Eep.  824.  (N.  Y.),  598;  s.  c.  38  Am.  Dec.  569; 

»  Fuller  V.  Ledden,  87  111.  310.  Tracy  v.  Yates,  18  Barb.  (N.  Y.)  152; 

•  Ibid.    Under  the  Tennessee  Gen-  Adderly  v.  Storm,  6  Hill,  624 ;  Harger 
era!  Banking  Act  of  1859-1860,  an  orig-  v.  McOullough,  2  Denio,  119;  Free- 
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(or  leaves)  the  stockholders  liable  as  partners;  and  the  mean- 
ing of  such  a  statute  is  that  when  a  debt  is  contracted  by  the 
corporation,  the  liability  of  those  who  are  then  stockholders 


land  V.  McCuUough.,  1  Denio,  414 ;  s.  c. 
4S  Am.  Dec.  685 ;  McOullough  v.  Moss, 
5  Denio,  667;  Mokelumne  &c.  Co.  v. 
"Woodbury,  14  Oal.  265 ;  Davidson  v. 
Rankin,  34  Oal.  503 ;  Larrabee  v.  Bald- 
win, 35  Cal.  155;  Williams  v.  Hanna, 
40  Ind.  535;  Chesley  v.  Pierce,  32 
N.  H.  388;  Bordman  v.  Osborn,  23 
Pick.  (Mass.)  295.  Compare  Lewis  v. 
Eyders,  13  Abb.  Pr.  (N.  Y.)  1.  This 
rule  has  been  declared  under  Ohio  stat- 
utes in  respect  of  street  railroad  com- 
panies. Brown  v.  Hitchcock,  36  Ohio 
St.  667.  The  rule  appears  to  have 
been  otherwise  under  the  New  York 
banking  and  manufacturing  acts.  Ee 
Empire  City  Bank,  8  Abb.  Pr.  (N.  Y.) 
192;  Cushman  v.  Shepard,  4  Barb. 
(N.  Y.)  113.  The  complaint  must 
show  that  the  defendant  was  a  stock- 
holder at  the  time  when  the  debt  was 
contracted.  Young  v.  New  York 
&c.  Steamship  Co.,  16  Abb.  Pr. 
(N.  Y.)  69.  The  California  statute, 
construed  in  Mokelumne  v.  Woodbury, 
and  other  cases  above  quoted,  pre- 
scribes this  rule  of  liability  in  express 
terms,  and  so  does  the  present  pro- 
vision of  the  Constitution  of  Cali- 
fornia (.ante,  §  2891);  and  so  did  the 
statute  which  governed  the  decision 
of  Mr.  Justice  Story  in  Carver  v. 
Braintree,  2  Story  (U.  S.),  432,  437. 
The  Pennsylvania  Act  of  April  20, 
1853,  supplementary  to  the  act  of 
April  7,  1849,  rendered  the  stock- 
holders in  all  corporations  incorpo- 
rated under  its  provisions  or  under  the 
act  of  1849,  and  its  supplements,  lia- 
ble for  all  debts  contracted  while  they 
were  stockholders,  although  they  had 
paid  up  the  whole  of  their  stock.  Pat- 
terson ti.Wyomissing  &c.0o.,  40 Pa.  St. 
117.  Under  the  Massachusetts  statute 
making  the  stockholders  individually 


liable  for  the  corporate  debts  in  cer- 
tain cases,  a  member  of  a  manufac- 
turing company  might  be  liable  for  the 
debts  of  the  company  contracted  while 
he  was  a  member,  although  he  ceased 
to  be  such  before  the  debts  became 
payable;  but  he  was  not  liable  for 
debts  contracted  before  he  became  a 
member,  if  his  membership  expired 
before  the  debts  became  payable  and 
action  brought.  Holyoke  Bank  v. 
Burnham,  11  Cush.  (Mass.)  183.  And 
see  Mill  Dam  Foundry  v.  Hovey,  21 
Pick.  (Mass.)  417,  454.  The  reader 
should  note  that  the  decision  in  Eose- 
velt  V.  Brown,  11  N.  Y.  148,  151,  was 
under  a  statute  providing  that,  "  for 
all  debts  which  shall  be  owing  by  the 
company  at  the  time  of  its  dissolution, 
the  persons  then  composing  such  com- 
pany shall  be  individually  respon- 
sible," etc.,  which  exacted  a  different 
rule  from  that  iu  Moss  v.  Oakley,  2 
Hill  (N.  Y.),  265,  and  other  New  York 
cases  above  quoted.  The  reader  should 
also  be  careful  to  note  that,  although 
in  McOullough  v.  Moss,  5  Denio  (N.Y. ) 
567,  the  Court  for  the  Correction  of 
Errors  reversed  the  court  below  (5  Hill 
(N.  Y.),  131),  yet  there  was  another 
question  involved  in  the  case,  on 
which  it  probably  turned,  and  that 
four  senators,  Lott,  Van  Schoonhoven, 
Barlow,  and  Talcott,  were  of  opinion 
that  liability  attached  only  to  those 
who  were  shareholders  at  the  time 
the  debt  was  contracted,  while  Sena- 
tor Putnam  alone  is  reported  to  have 
expressed  a  contrary  opinion.  The 
fifth  and  sixth  paro  graphs  of  the 
reporter's  head-note  are,  therefore, 
essentially  erroneous ;  and  this,  prob- 
ably, led  Judge  Wagner,  in  McOlaren 
V.  Eranciscus,  43  Mo.  464,  into  the 
erroneous  statement  that  the  New 
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attaches,  and  that,  from  that  moment,  they  become  bound  in 
the  same  manner,  and  with  like  effect,  as  if  they  had  been 
doing  business  as  partners  unincorporated,  except  that  the 
liability  of  each  stockholder  is  limited  to  the  amount  pre- 
scribed by  the  statute,  —  generally  an  amount  equal  to  tlie  par 
value  of  the  stock  held  by  him/  The  rule  is  exclusive  as  well 
as  inclusive,  and  under  it  such  liability  attaches  only  to  those 
■who  were  stockholders  at  the  time  when  the  debt  was  con- 
tracted, unless  the  statute  provides  otherwise.* 

§  3174.  Results  of  these  Divergent  Views.  —  Important 
results  flow  from  the  divergent  views  of  the  American 
courts  on  this  subject.  We  have  already  seen^  that  where 
stockholders  are  liable  as  original  undertakers  or  partners, 
the  statute  of  limitations  begins  to  run  in  their  favor  from 
the  time  of  the  contraction  of  the  debt  by  the  corporation. 
Moreover,  where  this  rule  obtains  there  can  be  no  fraudulent 
transfers  of  shares,  such  as  obstruct  creditors  and  perplex  the 
courts  under  the  other  rule,^  because  even  a  valid  transfer 
does  not  divest  liability. 

§  3175.  Stockholders  hecomiBg'  such  Subsequent  to  Re- 
peal not  Subject  to  Double  liiability.  —  By  parity  of  reasoning, 
where  a  State  constitution  makes  each  stockholder  in  a  cor- 
poration individually  liable  for  its  debts,  over  and  above  the 
stock  held  by  him,  in  a  further  sum  at  least  equal  in  amount 
to  such  stock;  and  the  corporation  incurs  debts,  and  is  then 

York  Court   for   the    Correction   of  the  present  Oonrt  of  Appeals  taking 

Errors  had  disapproved  the  doctrine  of  its  place. 

the  Supreme  Court,  that  liability  at-  ^  Schalucky  v.  Field,  124  HI.  617 ; 

tached  only  to  those  who  were  mem-  t.  c.  7  Am.  St.  Kep.  399;  Fuller  v. 

bers  when  the  debt  was  contracted.  Ledden,  87    HI.  810;    Thompson   v. 

The  point,  however,is  immaterial ;  for  Meisser,  108  111.  359. 
the  decisions  of  the  court  for  the  cor-  »  Ohesley  v.  Pierce,  32  N.  H.  288 ; 

rection  of  errors  —  a  political  body —  Windham  Provident  Inst. «.  Sprague, 

had  at  that  time  ceased  to  command .  43  Vt.  502 ;    Moss  v.  Oakley,  2  Hill 

the  respect  of   the  profession  or  the  (N.  Y.),  265;  Judson  ti.  Rossie  Galena 

obedience  of  the  lower  courts  of  New  Co.,  9  Paige  (N.  Y.),  598;  s.  c.  38  Am. 

York,  and  was  soon  after  abolished,  Dec.  569. 

»  AnU,  i  3071.  *  Post,  i  3255,  et  seg. 
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authorized  to  obtain  subscriptions  for  new  stock,  but  does  not 
obtain  them;  and  the  constitution  of  the  State  is  afterwards 
amended,  and  declares  that  in  no  case  shall  any  stockholder 
be  individually  liable  in  any  amount  over  and  above  the 
amount  of  stock  held  by  him;  and  the  corporation  then  for 
the  first  time  issues  the  new  stock,  —  the  holders  of  such  new 
stock  are  not  personally  liable  under  the  first  constitution, , 
though  the  amended  constitution  does  not  impair  the  obliga- 
tion of  the  contract  between  the  corporation  and  its  debtor 
under  the  first  constitution.* 

§  3176.  Liability  for  Debts  Contracted  before  Member- 
ship.—  From  the  premise  that  liability  follows  the  shares,* 
the  conclusion  is  stated,  with  entire  confidence,  to  be  that 
shareholders  are  liable  on  the  insolvency  of  the  corporation, 
to  the  extent  of  their  contract  of  subscription  or  of  the  super- 
added  statutory  imposition,  for  the  debts  of  the  corporation 
contracted  before  they  became  members,  as  well  as  for  the 
debts  contracted  during  their  membership.^ 

§  3177.  Exception  where  the  Liability  is  that  of  Partners. 

There  is  ground  for  exception  to  the  foregoing  rule  where  the 
liability  is  that  of  partners}  In  such  a  case,  as  already  seen,' 
those  only  were  liable  who  were  stockholders  at  the  time  the 
debt  was  contracted,  and  these  do  not  escape  liability  by 
transferring  their  shares  and  introducing  new  members.* 
And,  as  in  a  simple  partnership,  a  member  is  not  liable  for 
debts  contracted  by  his  copartners  before  he  became  a  member 
of  the  firm,  so  where  stockholders  are  made  personally  liable  for 
all  the  debts  of  the  corporation,  they  have  been  held  not  liable 
for  such  as  were  contracted  before  they  became  stockholders.' 

'  Ochiltree  ».  Railroad  Company,  jjony,  under  the  articles  of  association, 

21  Wall.  (U.  S.)  249;  afiBrming  s.  e.  are  not  liable  for  tickets  issued  before 

sub  nom.  Ochiltree  v.  Iowa  &c.  B.  Co.,  they  became  members.  Lake  v.  Mun- 

54  Mo.  113.    Compare  ante,  §  3040.  ford,  4  Smedes  &  M.  (Miss.)  812. 

»  Post,  §  3221.  '     '  Ante,  §  3076. 

»  Lee  V.  Imbrie,  23  Or.  510.  •  Ante,  i  3072. 

•  An  early  case  in  Mississippi  is  to  '  Ohesley  v.  Pierce,  32  N.  H.  388 ; 

the  effect  that  persons  admitted  mem-  Moss  v.  McCuUough,  7  Barb.  (N.  Y.) 

bers  of  an  unincorporated  hanking  com-  279. 
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§  3178.  Exception  where  the  Liability  is  in  the  Ifature  of 
a  Penalty  for  a  Wrongful  Act.  —  There  is  further  ground  for 
an  exception  to  the  rule,  where  the  liability  imposed  by  the 
statute  upon  the  stockholders  is  in  the  nature  of  a  penalty  for 
the  wrongful  act  or  default  of  themselves,  or  the  directors 
elected  by  them,  in  doing  what  is  prohibited  by  statute,  or  in 
neglecting  what  is  enjoined  by  statute;  for  it  would  be  the 
height  of  injustice  to  visit  the  consequences  of  such  wrong 
upon  persons  not  in  any  sense  in  privity  with  it,  and  who 
could  hardly  be  regarded  as  having  g,uy  notice  of  it  at  the 
time  of  becoming  members  of  the  corporation.  Thus,  we 
find  that  there  are,  in  some  of  the  States,  statutes  making 
directors  and  shareholders  personally  liable  for  the  debts  of 
the  corporation  where  its  aggregate  indebtedness  is  suffered  to 
exceed  a  given  limit,  —  as,  three-fourths  of  its  capital  stock. 
These  statutes  are  somewhat  in  the  nature  of  a  penalty  for  a 
wrong  done  to  the  public;  they  are,  therefore,  held  to  extend 
only  to  those  who  were  directors  and  stockholders  at  the  time 
the  indebtedness  was  allowed  to  pass  the  prescribed  limit;  for 
the  Legislature  is  assumed  not  to  have  intended  to  visit,  for  the 
past  wrong-doing  of  others,  a  punishment  upon  such  as  happen 
to  be  members  when  suit  by  the  creditor  is  brought,^ 

§  3179.  As  for  Contracting   Debts  before  Stock  Paid  in. 

It  also  follows  that  under  a  statutory  provision  making 
stockholders  liable  to  creditors  until  the  whole  amount  of  the 
capital  is  paid  in,  etc.,  a  stockholder  is  not  liable  for  debts 
contracted  before  he  became  a  stockholder.  A  transfer  of  the 
stock  does  not  operate  as  a  transfer  of  the  liability,  nor  can 
the  creditor  be  deemed  to  trust  persons  who,  when  the  credit 
is  given,  are  not  yet  stockholders.*  This  conclusion  may 
equally  rest  on  either  of  the  grounds  stated  in  the  two  preced- 


'  Windham  Prov.  Ins.  Co.  v.  Spra-  in,   cannot  escape  liability  for  pay- 
gue,  43  Vt.  502.                                        .  menta  falling  due  after  he  became  a 

»  Tracy  v.  Yates,  18  Barb.  (N.  Y.)  stockholder,  under  a  contract  made 

162.     Contra,  that  the  stockholder  in  before,  see  McMaster  v.  Davidson,  29 

a  manufacturing  corporation,  thecapi-  Hun  (N.  Y.),  542. 
tal  stock  of  which  has  not  been  paid 
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ing  sections.  If  the  statute  is  regarded  as  leaving  the  coad- 
venturers  liable  as  partners,  and  withholding  from  them  the 
immunity  of  corporators  until  all  the  capital  stock  is  paid  in, 
then  it  is  merely  the  application  of  the  ordinary  rule  in 
respect  of  partners.  If  it  is  regarded  as  imposing  a  penalty 
upon  the  coadventurers  for  presuming  to  contract  debts  in  the 
name  of  the  corporation  until  the  stock  has  been  formed,  which 
is  the  security  of  the  creditors,  then  the  conclusion  merely 
refuses  to  visit  the  penalty  upon  those  who  are  in  no  sense 
privies  to  the  wrong.  And  so  it  has  been  held,  construing  a 
similar  statute  in  Massachusetts,  that,  although  a  member  of 
a  manufacturing  company  may  be  liable  for  the  debts  of  the 
corporation  contracted  while  he  was  a  member,  although  he 
ceases  to  be  such  before  the  debt  became  payable,  yet  he  is 
not  liable  for  debts  contracted  before  he  became  a  member  if 
his  membership  expires  before  the  debts  become  payable  and 
action  brought.^  Another  court  reaches  the  same  conclusion 
by  reasoning  that  such  a  statutory  liability  is  in  the  nature  of 
a  contract  between  the  shareholders  and  creditors, —  "  a  debt, 
under  the  statute,''  due  from  the  stockholders  to  the  creditor, 
springing  out  of,  and  co-existent  with,  the  contract  between 
the  corporation  and  the  creditor."  '  This  being  so,  it  followed 
that  no  act  of  the  stockholder,  done  without  the  consent  of 
the  creditor,  could  exonerate  him  from  the  liability  thus 
incurred.  The  relation  of  stockholder  is  said  to  create  a  per- 
fect legal  obligation  to  pay  the  debts  of  the  company  until  the 
whole  capital  shall  have  been  paid  in.  Upon  the  faith  of  this 
obligation  parties  deal  with  the  company.  The  liability  of  a 
stockholder,  being,  therefore,  in  the  nature  of  a  contract  made 
between  the  company,  the  creditor,  and  himself,  continues, 
and  is  in  no  manner  affected  by  the  transfer  of  his  stock.* 

§  3180.  Statutes  under  WMcli  Liability  Attaches  to  Those 
Who  are  Members  at  the  Time  the  Liability  is  Sought  to  be 
Enforced.  —  But  under  other  statutes  and  charters  creating  a 

1  Holyoke  Bank  v.  Burnham,  11  •  Noma  v.  Wrenschall,  34  Md.  492. 

Cuah.  (Mass.)  183.  '  Hager  v.  Cleveland,  36  Md,  476; 

»  Md.  Act  1852,  ch.  338,  i  9;  Ood'e     Matthews  v.  Albert,  24  Md.  527. 
Md.,  art.  26,  §  52. 
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superadded  individual  liability,  the  construction  is,  thatettoso 
Btockholders  are  liable  who  are  stockholders  at  the  time  when 
the  suit  is  brought  to  charge  them}  Under  a  statute  of  Massa- 
chusetts, making  the  members  of  manufacturing  companies 
"jointly  and  severally  liable  for  all  debts  and  contracts  made 
by  such  company  until  the  whole  amount  of  such  capital  stock 
shall  have  been  paid  in,  and  a  certificate  thereof  shall  have 
been  made  and  recorded  in  the  registry  of  deeds,"  ^  it  has 
been  held  that  liability  attaches  to  all  who  are  members  at  the 
time  the  liability  is  sought  to  be  enforced,  and  not  merely  to 
those  who  were  members  at  the  time  the  debt  was  contracted;' 
although  it  had  been  previously  held,  on  the  question  of  the 
competency  of  a  witness  under  a  similar  statute,  that  liability 
attached  to  those  who  were  such  when  the  debt  was  contracted.* 
So,  under  a  banking  law  of  Wisconsin,*  which  provided  that 
stockholders  should  be  individually  responsible  to  the  amounts 
of  their  respective  shares  for  all  the  indebtedness  and  liabil- 
ities of  the  association;  that  shares  should  be  transferable, 
and  that  every  person  becoming  a  stockholder  by  such  transfer 
should,  in  proportion  to  his  shares,  succeed  to  all  the  rights, 
and  be  subject  to  all  the  liabilities,  of  prior  shareholders, — 
those  who  were  shareholders  at  the  time  the  suit  in  equity  was 
commenced,  on  behalf  of  the  creditors  against  the  corporation 
and  the  shareholders,  seeking  to  enforce  their  individual  lia- 
bility, were  liable  to  respond  under  the  statute,  and  not 
merely  those  who  were  such  at  the  time  when  the  debt  was 
contracted.  The  statute  af&rmed  the  principle  of  the  common 
law  that,  in  the  case  of  a  transfer  of  any  of  the  shares,  the  trans- 
feree succeeds  to  the  rights  and  liabilities  of  his  transferor.* 

§  3181.  Statutes  Fixing  Liability  upon  Those  Who  were 
Stockholders  at  the  Tin»e  when  Payment  Kefused. — An  early 

'  Kootu.  Slnnock,  120  HI,  350;  e.  c.  *  Mill  Dam  Foundry  v.  Hovey,  21 

24  m.  App.  537.  Pick.  417,  455. 

'  Mass.  Stat.  1829,  ch.  53,  §  6;  Rev.         »  Wis.  Eev.  Stats.  1858,  ch.  71. 
Stat.  1836,  ch.  38,  §  16.  •  Cleveland  v.  Bumham,  55  Wis. 

»  Curtis  V.  Harlow,  12  Met.  (Mass.)  698. 
S. 
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bank  charter  of  New  Hampshire  provided  that  if  the  corpora- 
tion should  refuse  or  neglect  to  pay  their  bills  on  demand,  the 
original  stockholders,  their  successors,  assigns,  and  the  mem- 
bers of  the  corporation,  in  their  private  capacities,  should  be 
liable  to  the  holder.  It  was  held  by  the  Supreme  Judicial 
Court  of  Massachusetts  that  liability  under  this  charter 
attached  only  to  such  stockholders  as  were  such  at  the  time 
when  payment  was  refused} 

§  3182.  At  the  Time  of  the  Commencement  of  the  Action 
ag^ainst  the  Corporation.  —  Where  the  governing  statute  is 
such  that  the  execution  upon  the  judgment  obtained  against 
the  corporation  will  run  against  the  stockholders,^  the  prin- 
ciple of  the  preceding  section  would  render  those  stockhold- 
ers liable  who  were  stockholders  at  the  time  when  the  action 
upon  the  debt  or  demand  was  commenced  against  the  corpo- 
ration; and  so  it  has  been  held.  An  early  statute  of  Massa- 
chusetts* enacted  that  whenever  any  execution  should  issue 
against  any  manufacturing  corporation  thereafter  created, 
and  such  corporation  should  not,  within  fourteen  days  after 
demand  made  upon  the  president,  treasurer,  or  clerk  of  such 
corporation  by  the  officer  holding  the  execution,  show  to  him 
sufficient  real  or  personal  estate  to  satisfy  and  pay  the  sums 
due  on  such  execution,  the  officer  should  serve  and  levy  the 
same  on  the  body  or  bodies,  and  real  or  personal  estate  or 
estates,  of  any  member  or  members  of  such  corporation.  It 
will  be  observed  that  this  statute  was  peculiar,  in  that  it  made 
shareholders  liable  as  partners,  and  allowed  executions  against 
the  corporation  to  run  against  them  without  any  intermediate 
proceeding.  It  was  held  that  the  shareholders,  whose  estate 
and  bodies  migjit  be  thus  taken  in  execution,  were  those  who 
were  such  at  the  tim,e  of  the  commencement  of  the  action  against 
the  corporation,  and  those  only.*     It  was  therefore  held  that  if 

1  Bond  0.  Appleton,  8  Mass.  472;  *  Child   v.    Coffin,    17    Mass.    64. 

s.  c.  6  Am.  Dec.  111.    Compare  Mc-      Compare  Marcy   o.  Clark,  17  Mass. 

Dougald  V.  Bellamy,  18  Ga.  411.  330,  where  it  is  said  that  the  execu- 

»  Post,  §§3597,  3599.  tion  might  be  levied  upon  him  who 

*  Stat.  1808,  ch.  65,  i  6.  was  a  member  at  the  time  of  the  levy. 
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a  shareholder  died  before  the  commencement  of  the  action 
against  the  corporation,  the  execution  could  not  be  levied 
upon  his  estate,  —  a  conclusion  obvious  upon  any  ground, 
unless  there  were  some  proceeding  against  his  executor  or 
administrator,  which,  in  the  particular  case,  was  not  had.'  A 
statute  of  Maine,  making  stockholders,  in  general  terms,  lia- 
ble for  the  debts  of  the  corporation  to  the  amount  of  their 
stock,  has,  in  conformity  with  the  general  rule,  been  held  to 
apply  to  those  who  were  such  at  the  time  the  judgment  against 
the  corporation  was  rendered,  and  who  continued  to  be  such 
until  due  proceedings  to  obtain  satisfaction  of  the  judg- 
ment had  been  had  against  the  corporation  without  success, 
although  they  were  not  members  at  the  time  the  debt  was 
contracted.^ 

§  3183.  At  the  Time  when  Suit  Brought  to  Charge  Stock- 
holders. —  Under  various  statutes  the  courts  fixed  the  lia- 
bility to  creditors  upon  those  stockholders  who  are  such  at 
the  time  when  the  action  is  brought,  in  whatever  form, 
to  charge  the  stockholders.  This  rule  coincides  with  what 
has  already  been  stated  with  regard  to  past  members.'  Those 
who  were  members  when  the  debts  were  contracted,  and  who 
remain  such  until  suit  is  brought  to  charge  them,  are  charge- 
able under  principles  already  stated  ;  *  and  those  who  were 
introduced  by  transfer,  in  the  place  of  any  who  were  such 
when  the  debt  was  contracted,  became  liable  in  their  stead  by 
substitution.^  In  conformity  with  what  was  stated  at  the 
beginning  of  this  chapter,'  the  general  rule  therefore  is,  that 
those  who  are  members  at  the  time  when  proceedings  are  insti- 
tuted to  charge  them,  whether  by  a  winding-up  proceeding,  or 
by  a  direct  action  at  law  or  in  equity,  or  under  a  statute,  are 
liable.'  Thus,  it  has  been  held  that,  under  a  provision  of  a 
bank  charter  that  stockholders  "  shall  be  individually  liable 

>  Child   V.    Ooffln,    17    Mass.    64.  '  Post,  §  3222. 

Compare  Powis  v.  Butler,  3  Com.  B.  '  Ante,  §§  3170,  3180. 

(n.  s.)  645;  post,  §3319.  '  Brown  v.  Hitchcock,  36  Ohio  St. 

»  Longley  w.' Little,  26  Me.  162.  676;  Cleveland  v.  Burnham,  55  Wis. 

•  Ante,  §  3171.  598. 

♦  Ante,  §3176. 
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to  the  amount  of  their  stock  for  the  debts  of  the  corporation," 
they  are  liable  for  the  full  amount  of  stock  held  by  them  at 
the  commencement  of  the  suit,  whether  paid  up  or  not.*  It 
is  further  held  that  in  an  action  to  enforce  this  liability,  it 
need  not  afl&rmatively  appear  that  defendant  was  a  stock- 
holder when  the  cause  of  action  accrued;  it  is  sufiBcient  that 
he  was  stockholder  when  suit  was  brought.*  Another  court 
has  held  that  the  owners  of  the  stock  of  an  insolvent  corpo- 
ration, who  are  such  at  the  commencement  of  a  creditor's  suit 
against  its  stockholders,  to  enforce  their  individual  liability, 
are  liable  for  its  debts,  though  their  stock  may  have  been 
issued  to  them  by  the  company  after  the  creation  of  the  debts.' 
So,  a  statute,  which  in  general  terms  makes  the  persons  and 
property  of  the  members  "at  all  times  liable  for  the  debts 
due"  by  the  corporation,  was  held  by  a  majority  of  the  court 
to  apply  only  to  those  who  were  members  at  the  time  the 
action  to  charge  them  is  brought.  A  majority  of  the  court 
also  held  that  this  liability  did  not  attach  to  those  who  were 
members  at  the  time  the  debt  was  contracted,  but  who  had 
transferred  their  shares  before  the  commencement  of  the  suit 
against  the  corporation.*  Under  a  charter  of  the  same  State, 
providing  that  "  for  all  debts  which  may,  at  any  time,  be  due 
from  said  company,  the  stockholders  thereof  shall  be  respon- 
sible in  their  private  capacity,  provided  said  corporation 
shall  become  insolvent,"  etc.,  liability  attached  to  those  who 
were  stockholders  when  the  debt  was  contracted,  and  also 
when  the  suit  was  commenced.* 

§  3184.  At  the  Time  of  Suing  Out  Scire  Facias  for  Execu- 
tion ag-alnst  the  Stockholder,  —  An  English  statute,®  which 
doubtless  has  counterparts  in  this  country,  provided  that  "exe- 

1  Boot  V.  Siimock,  120  111.  350 ;  s.  c.  Rail.  &  Corp.  Rep.  690 ;  24  N.  E.  Eep. 
60  Am.  Eep.  558;  11  N.  E.  Eep.  339;      259. 

8  West.  Eep.  670.  *  Middletown    Bank  v.  Magill,  5 

>  Ibid.  Conn.  28.    Compare    Southmayd  v. 

'  Barrick  v.  Gifford,  47  OMo  St.  Euss,  3  Conn.  52 ;  Curtis  v.  Harlow, 
180;   8.  c.  21   Am.   St.  Eep.  798;   31      12  Met.  3. 

Am.  &  Eng.  Corp.  Cas.  484;  2  Am.  *  Deniing  v.  Bull,  10  Conn.  409. 

»  7  Geo.  IV.,  ch.  46,  ^  13. 
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cution  upon  any  judgment  obtained  against  any  public  officer, 
for  the  time  being,  of  any  such  corporation  or  copartnership 
carrying  on  the  business  of  banking,  under  the  provisions  of 
this  act,  whether,  as  plaintiff  or  defendant,  may  be  issued 
against  any  member  or  members,  for  the  time  being,  of  such 
corporation  or  copartnership."  This  statute  was  construed 
according  to  its  grammatical  import.  The  words  "  for  the 
time  being"  were  held  to  refer  to  those  who  were  such  at  the 
time  of  the  act  with  reference  to  which  the  expression  was 
used, — that  is,  at  the  time  of  suing  out  scire  facias  for  an 
execution  against  individual  memljers.  This  conclusion  was 
strengthened  by  another  clause  of  the  statute,  which,  on  fail-, 
ure  of  execution  against  the  "  members  for  the  time  being," 
authorized  executions  against  past  members,  who  were  such 
when  the  debt  was  contracted;  although,  by  some  unaccount- 
able slip,  the  Legislature  had  affixed  no  liability  to  members 
who  were  such  when  the  debt  was  contracted,  but  who  had 
ceased  to  be  such  before  judgment  obtained  against  the  cor- 
poration, although  they  were  such  at  the  time  the  suit  against 
the  cori)oration  was  commenced.^ 

§  3185.  At  the  Time  when  ^Execution  against  Corporation 

Returned  Xulla  Bona.  —  A  later  English  statute,  —  "the  Com- 
panies Clauses  Consolidation  Act,"  ^  —  provided  that  "-if  any 
execution,  either  at  law  or  in  equity,  shall  have  been  issued 
against  the  property  or  effects  of  the  company,  and  if  there 
cannot  be  found  sufficient  whereon,  to  levy  such  execution, 
then  such  execution  may  be  issued  against  any  of  the  share- 
holders to  the  extent  of  their  shares,  respectively,  in  the  capi- 
tal of  the  company  not  then  paid  up."  The  expression  "  any 
of  the  shareholders"  was  held  to  mean  the  persons  who  were 
shareholders  at  the  time  the  execution  against  the  property 
or  effects  of  the  company  was  found  to  be  ineffectual.'  A 
similar  statute  exists  in  Missouri,  under  which  the  Supreme 

'  DodgBon  V.  Scott,  2  Ex.  457;  g.  c.  '  Nixon  v.  Green,  11  Ex.  550;  s.  c. 

6  Dowl.  &  L.  27;  5  Bail.  Cas.  654;  25  L.J.  Ex.  209;  3  Hurl.  &  N.  686;  27 
12  Jur.  521 ;  17  L.  J.  Ex.  321.  L.  J.  Ex.  509. 

'  8  &  9  Vict.  ch.  16,  i  36. 
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Court  of  Missouri  have  held  that  in  a  proceeding  thereunder 
by  a  judgment  creditor  of  the  corporation,  by  motion  to  obtain 
an  execution  against  a  stockholder,  based  upon  a  judgment, 
execution  against  the  corporation,  and  a  return  of  nulla  bona,^ 
liability  attaches  to  the  shareholder  who  "was  such  at  the  time 
the  execution  was  sued  out  against  the  corporation,  and  not  to 
those  who  were  stockholders  at  the  time  the  debt  was  created, 
and  who  have  since  transferred  their  stock  in  good  faith.^  In 
adopting  the  English  statute,  the  Legislature  of  Missouri  was 
presumed,  under  a  well-known  rule,  to  have  adopted  with  it 
the  meaning  placed  upon  it  by  the  courts  of  the  country  first 
enacting  it;  and  accordingly,  following  its  English  construc- 
tion,' it  was  subsequently  held  that  the  liability  of  the  stock- 
holder is  measured  by  the  number  of  shares  which  he  holds 
at  the  time  of  the  return  of  the  execution  against  the  corpora- 
tion, and  not  by  the  number  which  he  holds  at  the  time  of 
the  filing  of  the  motion.*  This  was,  of  course,  equivalent  to 
holding  that  the  liability  attaches  to  those  who  are  stock- 
holders at  the  time  of  the  return,  nulla  bona,  of  the  execution 
against  the  corporation,  at  which  date  the  liability  of  the  stock- 
holders to  the  creditor  became  fixed;  and  such  is  now  the  rule 
in  that  State.* 

§  3186.  Assignee  of  Shares  not  Liable  for  Fraudulent 
Dividends  Keceived  by  His  Assignor.  —  Where  there  is  a 
statute  affirming  the  rule  of  the  common  law,  under  which  a 
purchaser  of  shares  succeeds  to  the  rights  and  liabilities  of 
his  vendor  in  respect  of  them,*  a  transferee  of  shares  does 
not  become  liable  to  restore  a  fraudulent  dividend  paid  to  his 
transferor.  The  meaning  of  the  statute  is,  that  the  transferee 
shall  succeed  to  all  the  rights,  and  be  subjected  to  all  the 
liabilities,  incident  to  and  growing  out  of  his  relation  as  a 


»  1  Wag.  Stat.  291,  ^  13.  reversing,  on  this  point,  s.  c.  7  Mo. 

'  McOlaren  v.  Franciscus,  43  Mo.      App.  434,  441. 
452.  *  Bagley  v.  Tyler,  43  Mo.  App.  195, 

'  In  Nixon  v.  Green,  supra.  204.   Compare  Miller  v.  Manion,  50 

♦  Skrainka  v.  Allen,  76  Mo.  384;      Mo.  55. 

«  Wis.  Laws  1852,  ch.  479;  Wis.  Eev.  Stat.,  p.  600,  §  22. 
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stockholder,  in  common  with  all  other  stockholders,  but  to 
such  only  as  properly  belong  to  the  relation  of  stockholder.' 

§  3187.  Eflfect  of  Renewals.  —  Where,  by  the  terms  of  the 
governing  statute,  or  by  construction,  the  shareholders  are 
liable  for  no  other  than  those  debts  which  were  contracted 
during  the  time  when  they  held  their  shares,  the  question  is 
likely  to  arise,  At  what  time  is  a  debt  to  be  deemed  to  have 
been  contracted,  when  it  is  evidenced  by  a  note  in  renewal  of 
a  previous  one?  —  in  such  a  case,  it  has  been  held  that  each 
note  given  in  renewal-is  to  be  regarded  as  a  new  contract  and 
a  new  debt}  But  this  rule  does  not  apply  in  the  case  of  a 
note  given  for  a  previous  booh  account  debt;  this  is  not  the 
creating  of  a  new  debt,  but  the  giving  of  a  higher  security 
for  an  existing  debt;  and,  therefore,  where  the  liability 
attaches  to  those  who  were  shareholders  at  the  time  the  debt 
was  contracted,  it  is  unnecessary  for  the  declaration  of  a 
creditor,  in  an  action  at  law  against  a  shareholder,  to  state 
that  the  defendant  was  a  shareholder  when  the  note  was 
given.' 

»  Hurlbut  V.  Tayler,  62  "Wis.  607,  Fisher,  2  Bush  (Ky.),70;  s.  c.  92  Am. 

614.  Dec.  475;  Burns  v.  Thayer,  101  Mass. 

'  Castleman  v.  Holmes,   4    J.  J.  426 ;  Moore  v.  Beelman,  27  La.  Ann. 

Marsh.  (Ky.)  1;   Milliken  v.  White-  276;  Weymouth  i;.  Sanborn,  43N.H. 

house,  49  Me.  527.    The  same  ruling  171;  s.  c.  80  Am.  Dec.  144;  Pratt  v. 

has  been  made  where  the  question  Topeka  Bank,  12  Kan.  570;  Dillon  ti. 

arose  with  reference  to  the  statute  of  Byrne,  5  Oal.  455;  Birrell  v.  Schie,  9 

limitations.     Fisher   v.    Marvin,    47  Oal.  104;    Austin  v.  Underwood,  37 

Barb.  (N.  Y.)  159.    On  the  question  111.  438,  441;  s.  c.  87  Am.  Dec.  254; 

whether  the  giving  of  a  new  note  in  Woftord  v.  Gaines,  53  Ga.  485;  Chase 

place  of    an  old  one  creates  a  new  v.  Abbott,  20  Iowa,  154;   Harley  v. 

debt,  see   Pryor   v.   Smith,   4  Bush  Davis,  16  Minn.  487. 
(Ky.)  379;  Kibbey  v.  Jones,  7  Bush  »  Freeland  v.  McOuUough,  1  Denio 

(Ky.)  243;  Ladd  v.  Dudley,  45  N.  H.  (N.  Y.),  414,  426;   s.  c.  43  Am.  Dec. 

61 ;  McLaughlin  v.  Bank  of  Potomac,  685.      See  this  question  in  another 

7  How.  (U.  S.)  220,  228;   Lowry  v.  relation,  on«e,  §3117;  jpost,  §  4086. 
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CHAPTEE  LVI. 

STATUS  AND  LIABILITY  OF  LEGAL  AND  EQUITABLE  OWNERS  OF 

SHARES. 


person- 


Section 

3192.  General  rule. 

3193.  Legal  owner  liable, 

3194.  Trustees  when  liable 

ally. 

8195.  Statutes  making  the  trust  estate 
liable  and  exonerating  the 
trustee. 

3196.  Trustees  holding  shares  for  the 

company. 

3197.  Trustee  concealing  his  trust. 

3198.  Shares  transferred  to  a  person 

in  trust  without  his  knowl- 
edge or  consent. 

3199.  Effect  of  trustee  resigning  his 

trust. 

3200.  Taking  shares  in  name  of  ficti- 

tious trustee. 

3201.  Or  in  the  name  of  any  fictitious 

person. 

3202.  Or  in  the  name  of  persons  non 

sui  juris. 

3203.  Cestui  que  trust  not  liable. 


Section 

3204.  Except  in  cases  of  fraud. 

3205.  Whether  the  nominee  also  put 

on  the  list. 

3206.  Assignees  of  insolvent  estates. 

3207.  Whether  assigned  estate  liable. 

3208.  Bankruptcy  of  shareholder. 

3209.  If  company  is  wound  up  before 

bankruptcy. 

3210.  Whether  discharge  releases  the 

bankrupt  shareholder. 

3211.  Husband  when  liable  for  wife. 

3212.  Purchaser  at  execution  sale  of 

shares  previously  transferred. 

3213.  Whether    pledgor    or   pledgee 

liable  as  a  shareholder. 

3214.  Effect  of  company  pledging  its 

unissued  shares. 

3215.  Further  decisions  on  this  ques- 

tion. 

3216.  Pledgee  taking  transfer  in  the 

name    of     an    irresponsible 
party. 


§  3192.  General  Kule.  —  The  general  rule  is  that  the  per- 
son whose  name  rightfully  ^  appears  on  the  boohs  of  the  corpora- 
tion is  the  shareholder,  both  as  to  the  corporation  and  as 
to  the  public.''    An  extensive  examination  of  the  cases  con- 


i  Simmons  v.  Hill,  96  Mo.  679; 
Chapman  &  Baker's  case,  L.  K.  3  Eq. 
360;  Keyser  v.  Hitz,  133  U.  S.  138; 
ante,  ^1919;  post,  §3193. 

2  State  V.  Ferris,  42  Conn.  560; 
Skowhegan  Bank  o.  Cutler,  49  Me. 
315;    Matter  of   Empire   City  Bank, 


19  N.  Y.  199,  200;  s.  c.  6  Abb. 
Pr.  (N.  Y.)  385;  Holyoke  Bank  v. 
Burnham,  11  Oush.  (Mass.)  183; 
Crease  v.  Babcock,  10  Met.  (Mass.) 
525;  Grew  v.  Breed,  10  Met.  (Mass.) 
569;  Stanley  a.  Stanley,  26  Me.  191; 
Worrall  v.  Judson,  5  Barb.  (N.  Y.) 
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stantly  brings  us  back  to  this  idea,  —  an  idea  based  on  the  most 
salutary  considerations,  which  gives  meaning  and  value  to 
the  registry  of  shareholders  kept  by  the  corporation,  notify- 
ing creditors  of  the  names  which  stand  as  guarantors  of  the 
corporate  ventures,  and  of  the  extent  of  their  several  liabil- 
ity; and  notifying  shareholders  of  the  names  to  whom  they 
may  look  for  contributions  to  the  common  burden. 

§3193.  Legal  Owner  Liable. —  Unless  the  rule  has  been 
changed  by  statute,  liability  to  pay  calls  and  to  respond,  in 
the  event  of  insolvency,  to  creditors,  attaches  to  the  holder  of 
the  legal  title  only;  the  courts  will  not  look  beyond  the  regis- 
tered  shareholder,  nor  inquire  under  what  equities  he  holds. 
There  are  many  illustrations  of  this,  some  of  which  have  been 
separately  considered.  A.,  holding  stock  as  a  trustee  for  B., 
must  himself  pay  the  assessments  or  respond  as  a  contribu- 
tory, and  look  to  B.  for  reimbursement.'  A.,  holding  the  stock 
of  B.  as  collateral  security,  if  registered  as  the  legal  owner,  is 
likewise  held  to  the  liabilities  of  a  stockholder,  and  if  he  suf- 
fers a  loss  which  B.  ought  to  have  suffered,  that  is  a  matter 
between  him  and  B.''  A.  has  transferred  his  shares  to  B.,  and 
B.  has  not  caused  the  transfer  to  be  registered.  B.'s  position 
is  like  that  of  a  man  holding  land  by  a  bond  for  a  deed,  —  he 
is  the  equitable  owner  merely.     A.  is  still  the  legal  owner;  he 

210;  Fowler  v.  Ludwig,  34  Me.  455;  Hill,  96  Mo.  679.    A  statute  of  Vir- 

National  Bank  v.  Case,  99  U.  S.  628;  ginia  affirms  this  rule  in  the  foUow- 

PuUman    v.  Upton,   96    U.    S.   328;  ing  language:  "Any  person  in  whose 

Adderlyv.  Storm,  6  Hill  (N.  Y.),  624;  name  shares  of   stock  stand  on  the 

Eoaevelt    v.  Brown,  11    N.  Y.  148;  books    of     the    company    shall    be 

Magruder    v.  Colston,   44    Md.   349 ;  deemed  the  owner  thereof  as  regards 

«.  c.  22  Am.  Eep.  47;    Wheelock  v.  the  company."    Va.   Code  of  1873, 

Kost,  77  ni.  296;  Hale  «.  "Walker,  31  eh.  57,  §27.    As  the  rights  of  creditors 

Iowa,  344 ;  Baines  v.  Babcock,  95  Gal.  against     shareholders     are    derived 

581;   e.  c.  29  Am.  St.  Eep.  158;   30  through  the  corporation,  this  statute 

Pac.  Eep.  776;    27  Pac.    Eep.    674;  would,  it  may  be  supposed,  create  the 

Baines  v.  Story   (Oal.),  30  Pac.  Eep.  same  rule  in  their  favor.     See  Haw- 

777 ;    following    Baines    v.    Babcock,  kins  v.  Glenn,  131  TJ.  S.  319,  335. 
supra;  Hawkins  v.  Glenn,  131  U.  S.  ^  Post,  next  section. 

319;   Eichmond  v.  Irons,  121  U.  S.  '  Po«i,§  3213.  See  Franklin  r.Neate, 

27,   58;    distinguishing    Whitney   v.  13  Mees.  &  "W.  481. 
Butler,  118  TJ.  S.  655;   Simmons  v. 
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must  pay  assessments  or  respond  to  creditors,  and  look  to  B. 
for  contribution.*  A.  has  mortgaged  his  shares  to  B.,  and  they 
still  stand  in  the  name  of  A.  A  bill  in  equity  by  the  com- 
pany to  compel  B.  to  pay  calls  upon  them  cannot  be  sustained.* 
A.  transfers  shares  to  B.  upon  a  trust  to  secure  C,  who  has  made 
a  loan  of  money  to  A.,  and  B.  dies  insolvent.  The  companj' 
cannot  compel  G.  to  pay  the  arrears  due  on  the  shares.'  This 
does  not,  however,  necessarily  exclude  the  idea  that  the  equi- 
table owner  may  be  liable  to  creditors,  should  they  elect  to 
proceed  against  him;  as,  where  stock  was  allotted  to  A.  for  B., 
at  the  request  of  the  latter,  who  paid  all  the  installments,  but 
whose  name  did  not  appear  on  the  books,  he  was  chargeable 
by  creditors  for  debts  of  the  corporation.*  In  these  last  cases 
the  equitable  owner  is  the  real  and  full  owner,  though  without 
formal  title.' 

§  3194.  Trustees,  when  Liable  Personally.  —  This  general 
rule  is  well  illustrated  by  numerous  cases  where  shares  have 
been  taken  by  one  person  in  the  name  of  another,  to  be  held 
in  trust  for  himself,^  or  where  they  are  taken  by  a  nominee  of 
the  company,  to  be  held  in  trust  for  the  company.'  In  either 
case  the  nominal  holder  or  trustee  in  whose  name  the  shares 
are  registered  is,  in  the  event  of  a  winding-up,  put  on  the  list 
of  contributories.  If  he  is  injured  by  this,  he  must  seek 
indemnity  of  his  cestui  que  trusf.^  This  supposes,  of  course, 
that  the  shares  have  been  placed  in  the  name  of  the  trustee 
or  nominee  with  his  consent.     If  done  without  his  consent,  it 

1  Post,  §  3284.  L.  E.  9  Eq.  175 ;  s.  c.  L.  R.  7  Ch.  895 ; 

'  Newry  &c.  E.  Co.  v.  Moss,  14  Mitchell's  case,  L.  E.  9  Eq.  363 ;  Oree 

Beav.  64.  v.  Somervail  (H.  L.),  4  App.  Oas.  648 ; 

•*  Ibid.  _  Preston  v.  Grand  Collier  Dock  Co.,  11 

*  Burr  V.  Wilcox,  22  N.  Y.  651.  Sim.  327.    Ocmpare  post,  §  3196. 

'  Post,  §  3200.  "  Ex  parte  Oriental  Com.  Bank, 

«  Mitchell's  case,  L.  E.  9  Eq.  336;  L.  E.  3  Ch.  791;  Hemming  v.  Mad- 
Holt's  case,  1  Sim.  (n.  s.)  389;  Ind's  dick,  L.  E.  9  Eq.  175;  s.  c.  L.  E.  7  Ch. 
case,  L.  E.  7  Oh.  485.  395 ;  Stover  v.  Flack,  30  N.  Y.  64 ;  Muir 

'  Chapman  &  Barker's  case,  L.  E.  v.  Glasgow  Bank  (H.  L.),  4  App.  Oas. 

3  Eq.  361 ;  Hoare's  case,  2  Johns.  &  H.  337 ;  Ee  Glasgow  Bank,  Id.  547 ;  Oun- 

229;  Ex  parte  Oriental  Com.  Bank,  inghame  v.  Glasgow  Bank,  Id.   607; 

L.  R.  3  Oh.  791 ;  Hemming  v.  Maddick,  Gillespie  v.  Glasgow  Bank,  Id.  632. 
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will  not  bind  him,  unless  subsequently  ratified.*  And  if  he  be 
a  person  incapable  of  consenting, — as  an  infant, — he  is  allowed 
a  reasonable  time  to  affirm  or  disaffirm  after  becoming  aui 
juris?  It  also  supposes  that  there  has  been  a  completed  trans- 
fer to  the  trustee  or  nominee.'  There  are,  in  some  of  the 
States,  statutes  which  exempt  executors,  guardians,  and  other 
trustees  of  express  trusts  from  personal  liability  on  account 
of  stock  held  by  them  in  their  fiduciary  capacity.  These  stat- 
utes, however,  have  no  application  to  such  a  case  as  arises 
where  one  person  subscribes  for  stock  in  his  own  name  in 
pursuance  of  a  secret  engagement  to  hold  it,  in  whole  or  in 
part,  for  another.*  Many  distressing  consequences  of  this 
principle  followed  the  winding-up  of  the  late  City  of  Glasgow 
Bank.  Many  trustees  had  invested  the  trust  funds  in  their 
hands  in  the  shares  of  that  great  banking  institution,  and  on 
its  failure  and  winding-up  they  were  put  on  the  list  of  con- 


'  Chapman  &  Barker's  case,  L.  R. 
3  Eq.  366.- 

^  Post,  §  3271  .-Mitchell's  case,  L.  B. 
9  Eq.  363. 

'  Thus,  a  widow  possessing  shares 
in  a  joint-stock  company,  as  represent- 
ing her  deceased  husband,  in  whose 
name  the  shares  stood,  on  the  occasion 
of  her  second  marriage  assigned  the 
shares  by  deed  to  a  trustee  for  herself, 
but  no  transfer  of  the  shares,  accord- 
ing to  the  deed  of  settlement  of  the 
company,  was  ever  made,  and  the 
shares  continued  to  stand  on  the  books 
of  the  company  in  the  name  of  her 
deceased  husband.  The  lord  chan- 
cellor (Cottenham)  refused  to  hold 
the  trustee  liable  as  a  contributory, 
there  being  no  other  evidence  to  show 
that  he  had  in  any  way  connected 
himself  with  the  company,  except  the 
circumstance  that  he  had  communi- 
cated to  the  company  the  fact  of  the 
deed  of  assignment,  and  had  received 
dividends  and  signed  receipts  for  the 
same  on  behalf  of  the  widow,  but 
never  in  terms  as  "trustee."  Ex 
parte  Hall,  1  Macn.  &  G.  307.  See,  in 
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connection  with  this  case,  Hoare's 
case,  2  Johns.  &  H.  229.  ' '  One  person 
may,  if  he  pleases,"  said  Lord  Eom- 
illy,  "become  a  trustee  for  another. 
He  knows  the  consequences  of  so 
doing.  He  knows  that  he  becomes 
personally  liable  for  the  calls,  and 
that  he  is  personally  liable  to  be  made 
a  contributory.  There  are  two  sets  of 
rights ;  one  is  as  between  himself  and 
the  person  whom  I  may  call  the  cestui 
que  trust,  and  the  other  is  as  between 
himself  and  the  company.  As  between 
himself  and  the  company,  he  is  a 
shareholder  and  a  contributory,  and 
cannot  resist  anything ;  but  as  between 
himself  and  the  person  for  whose  bene- 
fit he  agreed  to  take  them,  he  has  a 
right  over  as  against  him ;  that  is  to 
say,  he  has  a  right  to  call  upon  him 
who  is  the  real  owner  of  the  shares  to 
make  good  any  sums  of  money  which 
he  may  have  to  pay  for  the  calls,  or 
for  contributions,  or  for  the  like." 
MitcheU's  case,  L.  E.  9  Eq.  366. 

*  Stover   V.  Flack,  SO  N.  Y.  64; 
yost,  pi97,<t«eg. 
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tributories,  and  held  to  answer  in  their  personal  estates,  and 
the  circumstance  that  they  were  described  as  trustees  in  the 
register  of  shareholders  was  of  no  avail.*  In  the  case  of  an 
unlimited  company  they  stand,  in  common  with  all  the  other 
shareholders,  under  the  joint  and  several  liability  of  partners} 
It  is  added  by  Sir  Nathaniel  Lindley,  citing  the  cases  in  the 
margin:  "Even  if  the  trustee  has  not  complied  with  all  the 
formalities  which  ought  to  have  been  complied  with  accord- 
ing to  the  company's  articles  of  association  or  deed  of  settle- 
ment, yet  if  the  shares  have  been  assigned  to  him,  and  he 
has  accepted  them,  he  will  be  a  contributory  in  respect  of 
them."  » 

§  3195.  Statutes  Makinir  the  Trust  Estate  Liable,  and 
Exonerating^  the  Trustee.  —  Statutes  have  been  enacted  in 
various  jurisdictions  providing  that  no  person  holding  shares 
as  executor,  administrator,  guardian,  or  trustee  shall  be  sub- 
ject to  any  liabilities  as  a  stockholder.  Such  statutes  have 
existed  in  Massachusetts,*  and  in  Rhode  Island;^  and  such  is 
one  of  the  provisions  of  the  act  of  Congress  governing  national 
banks.^  Under  these  statutes  it  has  been  held  that  the  trust 
property  is  answerable  for  the  debts  of  the  company  in  like 
manner  as  the  property  of  the  shareholder  would  have  been 
if  he  had  not  held  the  shares  in  trust.^  On  a  decree  in  a  suit 
by  a  stockholder,  who  has  had  to  pay  debts  of  a  corporation, 
brought  under  a  statute  of  Massachusetts  for  contribution, 
against  one  who  holds  shares  as  guardian  of  minor  children, 
the  real  estate  of  such  of  the  wards  as  are  minors  at  the  time 


'  Muir  V.  Glasgow  Bant,  4  App.  parte  Drummond,  2  Giff.  189.    Com- 

Caa.  337;  other  cases,  Id.  547;  Gun-  pare  Ex  parte  Scully,  6  Ir.  Oh.  72; 

inghame  v.  Glasgow  Bank,  Id.  607;  Ex  parte  Hall,  1  Macn.  &  G.  307;  re- 

Oree  v.  Somervail,  Id.  648 ;  Lumsden  versing  s.  c.  3  De  Gex  &  S.  80. 
V.  Buchanan,  4  Macq.  950.  *  Stedman    v.    Eveleth,    6    Met. 

»  Gillespie «.  Glasgow  Bank,  4  App.  (Mass.)  114;    Mansur  v.  Pratt,  101 

Gas.  632.     And  see  Davidson's  case,  Mass.  60. 

3  De  Gex  &  S.  21 ;  Ex  parte  Jones,  '  Sayles  v.  Bates,  15  R.  I.  342. 

27  L.  J.  (Oh.)  666;  Barrett's  case,  4  •  Rev.  Stats.,U.S., §  5152. 

De  Gex,  J.  &  S.  416.  '  Stedman  n.  Eveleth,  sttpra;  Sayles 

'  Lind.  Oomp.,  5th  ed.,  801,  citing  v.  Bates,  supra. 
Hoare's  case,  2  Tohns.  &  H.  229;  Ex 
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of  the  levy  can  be  taken  on  execution  against  the  stockholders, 
but  not  the  real  estate  of  such  as  have  come  of  age  before  the 
decree.*  Nor  does  the  doctrine  of  the  preceding  section  apply- 
to  trustees  holding  national  bank  shares,  where  the  trust  is 
expressed  on  the  books  of  the  association;  since  if  he  can  be 
held  to  be,  technically,  a  stockholder  under  the  Revised 
Statutes  of  the  United  States,  section  5151,  he  must  be  also 
held  exempt  from  liability  as  trustee  under  section  5152.* 

§  3196.  Trustees  Holding'  Shares  for  the  Company.  —  An 

exception  to  this  rule  of  personal  liability  has  been  held  to 
exist  where  the  corporation,  for  purposes  of  its  own,  creates 
what  is  frequently  called  "  treasury  stock," — that  is,  issues  some 
of  its  shares,  and  places  the  certificates  in  the  hands  of  its 
treasurer,  to  be  by  him  sold  for  the  benefit  of  the  company. 
In  such  a  case  this  officer  assumes  no  personal  liability  to 
creditors.'  But  this  conclusion  ought  to  be  accepted  with 
caution.  R  can  have  no  application  except  in  cases  where 
the  transaction  is  lawful;  and  in  such  a  case,  of  course,  the 
trustee  is  entitled  to  be  indemnified  by  the  company  against 
personal  loss,  just  as  any  other  trustee  is  entitled  to  be 
indemnified  by  his  cestui  que  trust  against  losses  which  accrue 
to  him  from  the  lawful  execution  of  the  trust.*  But  if  the 
transaction  is  unlawful,  or  ultra  vires,  or  fraudulent,  the  rule 
is  clearly  different:  the  trustee  will  be  held  to  his  liability  as 
a  shareholder,  while  his  right  to  indemnity  may  be  repudi- 
ated.°     Sir   Nathaniel   Lindley   states   that,   under    the    old 

*  Mansur  v.  Pratt,  supra.  been  made  for  the  corporation.    It 

•  Welles  V.  Larrabee,  2  L.  B.  A.      was  held  that  A.  was  not  liable  indi- 
471 ;  «.  c.  36  Fed.  Rep.  866.  viduallyupon  this  subscription  either 

'  An  insurance  company,  author-  to  the  company  or  its  assignee  in  in- 

ized  to  commence   business  with  a  solvency.    Russell «.  Bristol,  49  Oonn. 

subscribed   capital   of    $100,000,   re-  251. 

ceived  subscriptions  to  the  amount  of  *  James  v.  May,  L.  R.  6  H.  L.  328 ; 

$113,000,   after  which    it  received  a  Ex  parte  Oriental  Oom.  Bank,  L.  R. 

subscription  from  A.  of  $12,000,  aa  3  Oh.  791. 

"  treasurer  in  trust."    It  immediate-  '  Ex  parte  Daniell,  1  De  Gex  &  J. 

ly  thereafter  organized  and  elected  A.  372 ;  s.  c.  23  Beav.  568 ;  NickoU's  case, 

treasurer.    The  directors  repeatedly  24  Beav.  639;    Davidson's  case,  3  De 

recognized  the  subscription  as  having  Gex  &  S.  21. 
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English  winding-up  acts,  such  a  trustee  would  not  be  a  con 
tributory  at  all.*  But  he  points  out  that,  under  the  Companies 
Act  1862,  members  are  contributories  although  they  may  be 
trustees  for  the  company,  and  that  their  right  of  indemnity 
can  only  be  taken  into  account  when  creditors  have  been 
paid,  and  the  rights  of  the  contributories  inter  se  come  to  be 
adjusted.^  The  court  will  not  "  rectify  the  register,"  as  it  is 
called  in  that  country,  so  as  to  take  the  name  of  the  trustee 
off  the  register  after  the  company  has  gone  into  liquidation.' 
On  the  other  hand,  if  his  name  has  never  been  on  the  register, 
and  it  is  agreed  between  him  and  the  company  that  it  shall 
not  be,  the  court  will  not  put  it  there.* 

§  3197.  Trustee  Concealing  His  Trust.  —  There  are  stat- 
utes and  charters  which  authorize  an  investment  of  trust 
funds  in  corporate  shares,  with  the  proviso  that  the  trustees 
shall  not  thereby  become  personally  liable.*  But  in  every 
such  case  the  trust  must,  of  course,  be  expressed,  unless,  possi- 
bly, in  a  case  where  the  statute  dispenses  with  this  require- 
ment. It  may  be  assumed  that  in  all  cases  one  who  takes  as 
an  original  subscriber,  or  purchases  and  holds  in  his  own 
name,  and  without  any  expression  of  trust  on  the  books  of 
the  company,  its  shares,  makes  himself  absolutely  liable,  and 
if  he  thereby  suffers  personal  loss,  must  look  to  the  trust 
estate  for  indemnity .°  Thus,  if  a  broker,  purchasing  shares 
for  a  customer,  treats  them  as  his  own,  he  may  be  charged 
with  the  liability  of  a  stockholder.' 

§  3198.  Shares  Transferred  to  a  Person  in  Trust  without 
His  Knowledge  or  Consent.  —  But,  of  course,  one  cannot  be 
made  a  trustee  without  his  consent,  unless  he  has  got  the 

*  Citing  Saunders's  case,  2  De  Gex,  '  Ores  v.  Somervail,  4  App.  Oas. 

J.  &  S.  101.  648. 

»  Lind.  Oomp.,  5th  ed.,  804,  805;  *  Gray's  case,  1  Oh.  Div.  664. 

citing  Chapman's  case,*  L.  E.  3  Eq.  '  Ante,  §  3195, 

361;  Cree  v.  Somervail,  4  App.  Gas.  '  OUesheimer  v.  Thompson  Man. 

648;  Re  Munster  Bank,  17  L.  R.  Ir.  Co.,  44  Mo.  App.  172. 
341 ;  Re  Ennis  &c.  R.  Co.,  3  L.  R.  Ir.  '  McKim  v.  Glenn,  66  Md.  479. 

187. 
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property  of  another  under  such  circumstances  that  a  court  of 
equity  will  charge  him  as  a  trustee  in  respect  of  it.  There- 
fore, one  to  whom  shares  have  been  issued  "  as  trustee,"  with- 
out his  knowledge  or  consent,  does  not  become  a  "bona  fide 
stockholder"  within  the  meaning  of  a  statute  prescribing  the 
qualifications  of  electors  at  corporate  elections;^  nor  will  he 
become  liable  as  a  shareholder  to  creditors,^  unless  he  ratifies 
the  transfer  by  accepting  the  shares.^ 

§  3199.  Effect  of  Trustee  Resigning  his  Trust.  —  It  is  quite 
obvious  that  where  the  rule  of  liability  is  such  that  the  trustee 
is  personally  liable  so  long  as  the  shares  stand  on  the  books 
of  the  company  in  his  name,  and  that  the  equities  upon  which 
he  holds  them  are  matters  with  which  the  company  has  noth- 
ing to  do,  he  cannot  determine  this  liability  by  the  mere  act 
of  resigning  his  trust;  he  must  go  further,  and  transfer  the 
shares,  on  the  books  of  the  company,  out  of  his  name  and 
into  the  name  of  another,  who  may  lawfully  take  them.^  A 
substitution  of  trustees,  made  while  the  company  is  a  going 
concern,  and  ending  in  a  formal  transfer  of  the  shares  on  the 
books  of  the  company  to  the  new  trustee,  will,  of  course,  ter- 
minate the  liability  of  the  retiring  trustee.'  But  such  a  sub- 
stitution of  trustees,  ending  in  a  formal  execution  of  a  transfer 
from  the  retiring  to  the  assuming  trustee,  will  not  be  effectual 
to  terminate  the  liability  of  the  former  where  it  is  made  after 
the  corporation,  by  reason  of  insolvency,  has  ceased  to  be  a 
going  concern.* 

§  3200.  Taking  Shares  in  Name  of  Fictitious   Trustee.  — 

Cases  frequently  occur  where,  for  some  reason  peculiar  to 

1  Stewart  v.  Mahoney  Min.  Co.,  54  361;   Keyser  v.  Hitz,  133  U.  S.  138. 

Cal.  149.  Compare  Bell's  case,  4  App.  Oas.  547. 

'  Lind.  Oomp.,  5tli  ed.,  802;  cit-  *  Mitchell's  case   (H.  L.),  4  App. 

ing  Pim'a  case,  3  De  Gex  &  S.  11;  Caa.  548;     Buchan's  case,   Id.  549; 

s.  c.  1  Macn.  &  G.  291 ;  Henneasy's  Ker's  case,  Id.  549. 
case,    3  De  Gex   &   S.   191;    «.  c.  2  <■  Bell's  case  (H.  L.),  4  App.  Cas. 

Macn.  &  G.  201.  547. 

*  Ker's  case,  4  App.  Caa.  549,  598 ;  "  Eutherfurd's  case  (H.  L.),  4  App. 

Simmons  v.  Hill,  96  Mo.  679 ;  Ohap-  Oas.  548. 
man  &  Baker's  case,    L.  E.   3  Eq. 
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their  situation,  persons  take  shares  in  companies  in  the  names 
of  other  persons,  under  a  private  engagement  that  their  nom- 
inees are  to  hold  for  them.  Such  arrangements  are  not 
necessarily  fraudulent  or  objectionable  on  moral  grounds.  A 
Frenchman,  for  instance,  would  readily  understand  why  a 
French  nobleman,  desiring  to  invest  a  portion  of  his  income 
in  shares  of  a  joint-stock  company,  should  take  them  in  the 
name  of  his  steward  or  bailiff.  In  the  absence  of  fraudulent 
representations  as  to  the  condition  in  life  of  the  nominee, 
such  trusts  are  sustained,  for  reasons  already  given;  but  where 
the  trust  is  merely  fictitious,  and  especially  where  it  is  con- 
cocted to  deceive  the  public,  a  court  of  equity  is  at  liberty  to 
hold  the  real  beneficiary  as  a  contributory.  * 

§  3201.  Or  In  the  Name  of  any  Fictitious  Person.  —  The 

subscribing  for  shares  in  the  name  of  a  fictitious  or  non-exist- 
ent person  is  an  obvious  fraud  upon  the  rights  of  creditors 
and  other  shareholders;  since,  if  such  a  proceeding  were  sanc- 
tioned, it  would  result  that  there  would  always  be  a  person 
ready  to  share  the  profits  in  the  event  of  prosperity,  but  in  the 
event  of  disaster,  no  one  at  hand  to  respond  to  creditors  or  to 
share  the  losses  with  honest  shareholders.  The  courts  defeat 
such  roguish  devices,  by  discovering  the  name  of  the  real 
subscriber,  and  putting  him  on  the  list  of  contributories.^ 

§  3202.  Or   in    the   Name    of   Persons    Non    Sui  Juris. — 

The  same  principle  applies  where  a  person,  in  order  to  evade 
liability  as  a  shareholder  while  enjoying  the  benefits,  takes 
shares  in  the  name  of  a  person  incapable  of  contracting,  —  as 
an  infant,'  or  a  married  woman.*  As  we  shall  see  hereafter, 
the  same  principle  applies,  and  is  illustrated  by  a  more  nu- 
merous class  of  cases,  where  a  shareholder,  in  order  to  escape 
liability,  transfers  his  shares  to  a  person  insolvent  or  non  sui 
juris?     But  where  a  father  applied  for  shares  on  the  part  of 

»  Cox's  case,  4  De  Gex,  J.  &  S.  53.  •  Richardson's  case,  L.  K.  19  Eq. 

See  ante,  end  of  §  3193.  588. 

'  Pugh  &  Sharman's  case,  L.  E.  *  Pugh  &  Sharman's   case,  L.  R. 

13  Eq.  566.  1.3  Eq.  566. 

»  Foat,  §  3259,  et  sea. 
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his  infant  son,  and  paid  the  deposit,  and  the  company  refused 
to  allow  him  to  execute  the  deed  on  behalf  of  his  son,  and 
the  father  did  no  further  act,  he  was  held  not  liable  as  a  con- 
tributory.' The  governing  principle  of  this  and  the  preced- 
ing section  is,  that  one  who  makes  a  contract  in  the  name  of 
a  non-existent  or  incompetent  person  renders  himself  liable 
to  perform  the  same,  on  the  theory  of  breach  of  warranty  of 
agency.^ 

§  3203.  Cestui  que  Trust  not  Lialble.  —  The  English  rule 
on  this  subject  is  very  weak  in  this,  that  if  shares  are  taken 
by  A.  in  the  name  of  B.,  in  order  that  A.  may  escape  the 
responsibilities  while  enjoying  the  benefits  of  a  shareholder, 
and  B.  authorizes,  assents  to,  or  ratifies  this,  B.  will  be  held  to 
be  a  contributory,  and  not  A.,  —  following  the  rule  which  looks 
only  to  the  legal  title;  and  this,  although  B.  is  insolvent,  and 
A.  is  solvent.^  It  should  seem  that  a  court  of  justice  might 
find  a  simple  road,  marked  out  by  established  principles,  by 
which  to  avoid  such  a  result,  by  looking  through  the  sub- 
stance of  the  transaction,  and  getting  at  the  real  owner,  just 
as  a  court  looks,  when  necessary,  beyond  the  name  of  the 
obligor  appearing  on  the  face  of  the  contract,  and  holds  the 
undisclosed  principal  liable.  But,  as  we  shall  elsewhere  see,^ 
the  English  courts  proceed  upon  the  view  that  such  a  trans- 
action is  good,  if  it  is  "  out-and-out,"  although  it  results  in 
vesting  the  shares  in  a  "man  of  straw,"  who  is  introduced  by 
the  real  owner  in  order  that  he  may  escape  liability.  The 
result  is,  that  a  shareholder,  seeing  that  the  venture  is  going 
to  fail,  can  unload  his  shares  upon  an  insolvent,  even  by 
giving  them  to  him,  if  he  parts  with  title  "  out-and-out,"  but 
not  if  the  transfer  is  a  "sham,"  —  that  is,  if  he  holds  the 
shares  by  a  string,  so  that  he  can  pull  them  back  if  the  venture 
again  becomes  promising.     In  other  words,  he  can  commit  a 


'  Maxwell's  case,  24  Beav.  321,  S.  557;   Newry  &c.  Oo.  v.  Moss,  14 

'  AnU,    §  417;  post,  §  3255.  Beav.  64 ;  Wilson  v.  Keating,  27  Beav. 

»  Bugg's    case,  2  Drew.  &  S.  452.  121 ;  s.  c,  4  De  Gex  &  J.  588. 
See  also  Fenwick's  case,  1  De  Gex  &  *  Post,  §  3256. 
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gross  and  intentional  fraud,  if  he  does  it  "  out-and-out,"  but 
not  if  he  does  not  do  it  "  out-and-out."  ^ 

§  3204.  Sxcept  in  Cases  of  Fraud.  —  The  English  courts 
profess  to  allow  an  exception  to  this  rule  in  the  case  of  actual 
fraud;  but  in  this  respect  there  is  a  wide  divergence  between 
their  views  and  the  views  of  the  American  courts  as  to  what 
is  fraud.  In  one  case  the  promoter  of  a  company  took  a 
number  of  shares,  and  placed  them  in  the  names  of  various 
persons,  in  order  to  deceive  the  public.  The  company  failing, 
he  was  regarded  as  holding  these  shares  for  himself  in  the 
names  of  others,  who  were  his  mere  nominees;  and  he  was 
put  on  the  list  of  contributories  in  respect  of  all  of  them.^ 
So,  where  a  man,  desiring  to  be  a  shareholder  in  a  certain 
company,  without  being  one,  procured  a  married  woman  to 
subscribe  for  shares  for  him,  and  they  were  allotted  to  her, 
it  was  held  that  he  must  go  on  the  list  of  contributories.^ 
So,  where  a  father  put  shares  in  the  name  of  his  minor  son, 
the  father  was  put  on  the  list,  the  son's  name  being  treated  as 
his." 

§  3205.  Whether  the   Jfommee  also   Put  on    the   List.  — 

Whether  the  nominees  of  the  fraudulent  promoter,  in  the 
first  case  cited  in  the  preceding  section,  would  also  be  put  on 
the  list,  was  expressly  left  undecided.  But  there  would  seem 
to  be  no  difficulty  whatever  on  principle  in  dealing  with 
such  a  question.*  If  a  man  enters  into  a  contract  for  an 
undisclosed  principal,  the  obligee  may,  at  his  election,  hold 
him  to  the  contract  as  made,  or  he  may  look  beyond  him, 
and  hold  the  undisclosed  principal.    If  one  is  solvent,  and  the 

'  Williams's    case,    1     Oh.    Div.  Compare  Re  London  &c.  Bank,  18 

576;    Mitchell's    case,   L.   E.  9  Eq.  Oh.  Div.  581. 

363;   King's   case,   L.  E.  6  Oh.  196;  *  "Watson's  case,  L.  E.  5  Oh.  614. 

Ohinnock's    case,   John.   (Eng.   Oh.)  See,  also,  Eichardson's  case,  L.  E.  19 

714.  Eq.  588.    Oompare  Ex  parte  Scully, 

'  Oox's  case,    4  De  Gex,  J.  &  S.  6  Ired.  Eq.  72. 

53.    Oompare  King's  case,   L.  E.  6  °  Oonsult,  as  to  this,  Barrett's  case, 

Oh.  196.  4  De  Gex,  J.  &  S.  416;  Davidson's 

•  Pugh's  case,   L.  E.  13  Eq.  566.  case,  3  De  Gex  &  S.  21. 
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other  is  insolvent,  he  may  take  his  choice;  but  he  cannot 
hold  both}  No  reason  is  perceived  why  this  principle  should 
not  enable  a  corporation  or  its  creditors,  or  their  representa- 
tive, to  look  either  to  the  name  appearing  on  the  books  of  the 
company,  or  to  the  name  of  the  real  party  in  interest,  accord- 
ingly as  their  interest  may  appear. 

§  3206.  Assignees  of  Insolvent  Estates.  — It  may  be  stated 
with  confidence  that  the  assignees  of  insolvent  estates,  a  por- 
tion of  whose  assets  consist  of  the  shares  of  a  corporation,  do 
not  become  personally  liable  to  the  creditors  of  the  corpora- 
tion, unless  they  distinctly  make  themselves  so  by  some  act 
of  their  own,  not  required  of  them  in  the  proper  discharge  of 
their  oflBcial  duties;"  and  it  has  been  held  that  this  is  so, 
although  the  assignees  attended  the  meetings  of  the  corpora- 
tion and  acted  as  stockholders."  This  holding  has  been  cited 
with  approval  and  followed  by  the  Supreme  Court  of  the 
United  States  in  a  case  arising  under  the  late  bankrupt  law, 
where  the  governing  provisions  of  the  act  of  incorporation 
were  similar  to  those  in  the  Massachusetts  case.*  The  court 
say,  citing  the  cases  in  the  margin,  that  "  it  has  long  been 
a  recognized  principle  of  the  bankrupt  laws  that  the  assignees 
were  not  bound  to  accept  property  of  an  onerous  or  unprofit- 
able character."^ 

•  Sessions  v.  Block,  40  Mo.  App.  •  Gray «.  Coffin,  9 Gush.  (Mass.)  192; 
569;  Priestly  t;.  Fernie,  34  L.  J.  Ex.  Bangsa.  Lincoln,  10  Gray  (Mass.),  600. 
172;  Kendall  v.  Hamilton,  4  App.  'Gray  v.  Coffin,  9  Gush.  (Mass.) 
Gas.  504,  514;  Kingsley  «.  Davis,  104  192.  The  term  "  irwsiee"  in  the  Massa- 
Mass.  178.  Thus,  if,  after  the  princi-  chusetts  statute  1838,  chapter  98,  did 
pal  is  disclosed  to  him,  he  accepts  in  not  embrace  "  assignees"  chosen  under 
settlement  the  note  of  the  agent,  he  the  insolvent  law,  statute  1838,  chap- 
thereby  discharges  the  principal,  ter  163,  subsequently  enacted.  Ibid. 
Paige  V.  Stone,  10  Met.  (Mass.)  160;  '  American  File  Go.  v.  Garrett,  110 
s.  c.  43  Am.  Dec.  420;  Ames  Packing  U.  S.  288,  295. 

&c.  Go.  V.  Tucker,  8  Mo.  App.  95;  'South     Staffordshire     R.  Co.    v. 

Schepflin  v.  Dessar,  20  Mo.  App.  569.  Burnside,   6   Ex.   129 ;    Furdoonjee's 

"If  he  sues  the  agent  and  recovers  case,  3  Oh.  Div.  264,  268;    Ex  parte 

judgment,  he  cannot  afterwards  sue  Davis,   3  Oh.   Div.   463;    Streeter  v. 

the  principal,  even  though  the  judg-  Sumner,   31    N.  H.   542 ;    Amory  v. 

ment  does  not  result  in  the  satisfac-  Lawrence,  3  Cliff.  (XJ.  S.)  523;  Eugely 

tion  of  his  debt."  Lord  Cairns,  L.  0.,  v.  Robinson,  19  Ala.  404.    See  ante, 

in  Kendall  v.  Hamilton,  supra.  4  3122. 
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§  3207.  Whether  Assigned  Estate  Liable. —  On  principle, 
a  personal  liability  to  creditors  of  a  corporation  will  follow  the 
assigned  estate  of  an  insolvent  member  into  the  hands  of  his 
assignee,  just  as  it  will  follow  the  estate  of  a  deceased  member 
into  the  hands  of  his  personal  representative.^  But  even  this 
principle  has  been  denied  under  the  operation  of  a  particular 
statute.* 

§  3208.  Bankruptcy  of  Shareholder.  —  Shares  in  a  corpo- 
ration, being  property,  of  course  pass  by  an  assignment  in 
bankruptcy,  in  common  with  other  property  of  the  debtor, 
although  it  may  be  otherwise  as  to  shares  in  an  unincorpo- 
rated joint-stock  company.'  If  calls  are  made  on  such  shares 
while  the  company  is  a  going  concern,  and  it  is  necessary  to 
pay  them  in  order  to  save  the  shares  from  forfeiture,  and  it  is 
to  the  interest  of  the  bankrupt's  estate  that  they  should  not 
be  forfeited,  it  is  presumed  that  the  court  of  bankruptcy 
would,  on  a  proper  showing,  direct  the  assignee  to  pay  such 
calls.*  A  sale  of  such  shares  by  the  assignee  in  bankruptcy, 
under  order  of  the  court  of  bankruptcy,  would,  as  a  general 


'  Post,  ^  3318,  3320.  hence  the  assignee  in  bankruptcy  of 
'  For  instance,   it  has  been   held  a  shareholder  in  such  a  company  can- 
that  the  qualified  liability  of  a  mem-  not,  in  the  event  of  the  -winding  up 
ber  of  a  manufacturing  corporation  of  the  company,  be  made  a  contribu- 
for  the  debts  of  the  corporation  is  not  tory.    Ibid. 

a  debt  within  the  Massachusetts  law  *  The  ofificial  assignee  of  a  bankrupt 
of  1838,  chapter  163,  that  can  be  proved  shareholder  of  a  company  paid  out  of 
against  the  estate  of  the  insolvent,  the  bankrupt's  estate  calls  becoming 
Kelton  V.  Phillips,  3  Met.  (Mass.)  61.  due  on  the  shares  after  the  bank- 
'  A  •joint-stock  company  being  ruptcy,  and  the  creditor's  assignees,  in 
nothing  more  than  a  partnership  of  tte  usual  course  of  business,  signed 
many  members  (ante,  §  14),  if  its  or-  memoranda  vouching  the  accuracy  of 
ganization  is  such  that  its  status  is  the  official  assignee's  accounts,  con- 
that  of  a  simple  partnership,  it  is,  of  taining  entries  of  the  payments  of  the 
course,  dissolved  by  the  bankruptcy  calls.  The  court  held  that  this  cir- 
of  one  of  its  members.  Greenshield's  cumstance  did  not  render  the  surviv- 
case,  5  De  Gex  &  S.  599.  The  shares  ing  creditor's  assignee  liable  to  be 
in  such  a  company  are  not  property,—  placed  on  the  list  of  contributories  in 
do  not  pass  as  such  under  an  assign-  his  own  right  as  a  member  by  surviv- 
ment  in  bankruptcy,  as  do  the  shares  orship.  Stone's  case,  3  De  Gex  &  S. 
in  a  corporation  or  a  company  formed  220. 
under   an  act  of   Parliament;    and 
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rule,  on  grounds  hereafter  stated,*  terminate  the  liability  of  the 
bankrupt  and  of  his  estate,  in  respect  of  such  shares.  If  the 
company  is  wound  up  pending  the  bankruptcy  of  a  share- 
holder, and  whilst  the  assignee  in  bankruptcy  is  the  legal 
holder  of  the  shares,  the  assignee  will  be  put  on  the  list  of 
contributories  in  his  representative  capacity;  ^  which  means 
that  the  calls  made  on  the  bankrupt  shareholder,  in  the 
proceeding  to  wind  up  the  company,  must  be  proved  by  the 
receiver  or  liquidator  of  the  company  in  the  court  of  bank- 
ruptcy, where  he  takes  his  dividend  with  other  creditors  of 
the  bankrupt,*  and  subjects  himself  to  the  right  of  set-ofF,  the 
same  as  any  other  creditor  of  the  bankrupt.* 

§  3209.  If  Company  is  Wound  Up  before  Bankruptcy. — 

It  may,  no  doubt,  be  stated  as  a  general  conclusion  that,  if  a 
company  comes  to  an  end  before  the  bankruptcy  of  one  of 
its  shareholders,  his  certificate  of  discharge  shields  him  from 
all  liability  to  contribute  to  the  debts  of  the  company,  and 
also  to  the  expenses  of  winding  it  up.*  This  conclusion  rests 
upon  two  reasons:  1.  That  the  assignment  in  bankruptcy 
operates  as  a  complete  divestiture  of  the  bankrupt's  title  to 
the  shares,  as  fully  as  though  he  had  transferred  them  bona 
fide,  for  a  valuable  consideration,  to  a  person  capable  of  tak- 
ing them.'     The  bankrupt  having   thereby  ceased  to  be  a 

^  Post,  ch.  57.  400;    Wylam's    Steam    Fuel    Oo.  v. 

'  Kuper's    Assignee's  case,  S  De  Street,  10  Ex.  849 ;  Eunnett  v.  Vind- 

Gex  &  S.  413.  yak  Pdndurang,    9    Bombay  H.    0. 

»  Ee  Duckworth,  L.  R.  2  Oh.  578,  Eep.  27,  31.  See  Warburg  v.  Tucker, 
581,  per  Lord  Cairns,  L.  J. ;  Ex  parte  3  Macq.  H.  L.  Oas.  772 ;  Ex  parte 
Pickering,  L.  E.  4  Ch.  58 ;  "Williams  Harding,  33  L.  J.  (Bank)  26. 
V.  Harding,  L.  E.  1  H.  L.  9 ;  Ex  parte  '  The  writer  thinks  that  this  has 
Nicholas'  Assignees,  2  De  Gex,  M.  &  never  been  questioned  in  case  of  an 
G.  271.  Under  the  English  Com-  American  corporation ;  but  under  the 
panics  Act,  1862,  the  company  should  present  English  Bankrupt  Law  (Bank- 
be  entered  as  a  creditor,  in  the  court  ruptcy  Act,  1883,  §  55)  the  trustee 
of  bankruptcy,  for  the  estimated  may  disclaim  the  shares.  Stat.  46  & 
amount  of  future  calls,  as  well  as  for  47  Vict.,  ch.  52,  §  55.  See  Ex  parte 
calls  already  made.  Ex  parte  Pick-  Clothworkers'  Co.,  21  Q.  B.  Div.  475; 
ering,  L.  E.  4  Oh.  58.  Ex  parte  Budden,  12  Oh.  Div.  288 ; 

*  Ibid.  Compare  post,  §  3785,  et  seq.  Ex  parte  Walton,  17  Id.  746 ;  Levi  v. 

°  Parbury's  case,  De  Gex,  F.  &  J.  Ayers,  3  App.  Oas.  842 ;  Hill  v.  East 

80;  Chappie's  case,  5  DeGex  &  S.  &c.  Docks  Co.,  9  App.  Oas.  448. 
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shareholder,  of  course  ceases  to  be  liable  as  such,  unless  there 
is  a  statute  or  rule  of  construction  which  makes  him  liable  as 
a  past  member}  2.  That  the  sum  which  the  shareholder  was 
liable  to  contribute  for  the  benefit  of  creditors  was  a  debt 
provable  in  the  proceeding  in  bankruptcy.  If  both  or  either 
of  these  reasons  fail,  the  rule  ceases.^ 


'  Ante,  §  3171. 

'  In  South  Staffordshire  R.  Co.  v. 
Burnside,  5  Ex.  129,  both  of  these 
conditions  failed.  The  court  ruled 
that  there  was  no  evidence  of  an 
acceptance  of  the  shares  by  the  as- 
signee, and  that  the  liability  of  the 
shareholder  was  not  a  debt  provable 
under  the  then  existing  Bankrupt 
Act.  6  Geo.  IV.,  ch.  16,  5§  51,  56. 
The  court  accordingly  sustained  an 
action  of  debt  for  calls,  notwithstand- 
ing the  shareholder's  discharge  in 
bankruptcy.  The  court  reasoned  that 
the  legal  title  to  the  shares  still  re- 
mained in  the  bankrupt ;  and  besides, 
"to  make  the  bankrupt's  estate  pay 
a  dividend  on  the  full  amount  of  the 
sum  subscribed  for,  when  no  other 
shareholders  were  yet  required,  nor 
sure  to  be  required,  to  pay  a  call, 
would  put  him  in  a  worse  situation 
than  the  others,  and  would  be  obvi- 
ously unjust. ' '  In  Financial  Corpora- 
tion V.  Lawrence,  L.  E.  4  Com.  P.  731, 
A.,  being  a  holder  of  shares  in  a  com- 
pany, executed  an  inspectorship  deed. 
After  the  execution  of  this  deed,  a 
call  was  made  on  A.'s  shares.  Sub- 
sequently, but  before  the  property 
included  in  the  deed  had  been  dis- 
tributed among  the  creditors,  the 
winding  up  of  the  company  com- 
menced. It  was  held  that  the  call 
was  not  barred  by  the  deed;  the 
call  was  not  provable  in  bankruptcy, 
— the  liability  was  too  uncertain 
(Mudge  V.  Kowan,  L.  E.  3  Ex.  85), 
— and,  therefore,  not  a  debt  within 
the  operation  of  the  inspectorship 
deed.    In  Furdoonjee's  case,  8  Oh. 


Div.  264,  shares  in  an  English  com- 
pany were  taken  by  a  resident  at 
Bombay,  who  became  insolvent. 
Afterwards,  the  company  was  ordered 
to  be  wound  up.  The  debtor  subse- 
quently obtained  an  order  of  dis- 
charge under  an  Indian  act.  The 
Vice-Ohancellor  (Bacon)  held  that  the 
liability  of  the  insolvent,  in  respect  of 
the  shares,  was  not  a  debt  provable  in 
the  insolvency  proceedings,  and  hence 
that  it  was  not  barred  by  the  order 
of  discliarge;  and  the  name  of  the 
insolvent  was  ordered  to  be  placed  on 
the  list  of  contributories.  In  General 
Discount  Oo.  «.  Stokes,  17  Com.  B. 
(n.  s.)  765,  the  liability  of  a  share- 
holder for  calls  was  held  not  to  be  a 
debt  provable  in  bankruptcy.  Under 
the  English  Bankruptcy  Act  of  1849,  a 
certificate  of  discharge  was,  therefore, 
no  bar  to  an  action  by  a  company 
against  a  shareholder  for  calls.  Sir 
Nathaniel  Lindley,  in  the  last  edition 
of  his  work  on  the  Law  of  Companies, 
devotes  a  chapter  to  the  subject  of 
the  effect  of  the  bankruptcy  of  share- 
holders. Lind.  Comp.,  5th  ed.,  549, 
et  seq.  He  points  out  that  the  dis- 
tinctions above  referred  to  have  been 
abolished  by  the  act  of  1868,  and  also 
by  the  act  of  1883,  which  is  similar 
to  it.  Under  this  latter  act,  "when 
a  shareholder  becoines  bankrupt,  all 
calls  in  arrear  are  provable  as  debts, 
and  his  liability  to  future  calls  may 
be  estimated  and  proved,  as  well  when 
the  company  is  being  wound  up,  as 
when  it  is  not.  (See  §§37,  55.)  If 
the  shares  are  neither  disclaimed  nor 
sold  by  the  trustee,  but  are  allowed 
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§  3210.  Whetber  Discharge  Releases  the  Bankrupt  Share- 
holder.— The  authorities  bearing  upon  this  subject  were  gone 
into  at  some  length  by  the  court  of  {appeal  in  chancery  in 
Hastie's  case;'  and,  keeping  themselves  within  the  limits  of 
the  case  before  them,  the  lords  justices  ruled  that  "a  bank- 
rupt must  be  retained  as  a  contributory  where  the  bankruptcy 
and  the  discharge  precede  the  winding  up,  where  the  debt  is 
not  shown  to  be  capable  of  valuation,  where  the  assignees 
have  repudiated  the  shares,  and  they  have  always  remained, 
and  still  remain,  vested  in  the  bankrupt."^  Sir  Nathaniel 
Lindley  states  the  present  English  law  to  be:  "  If  a  share- 
holder becomes  bankrupt,  calls  made  before  his  bankruptcy 
are  provable  against  his  estate;   and  under  the  Bankruptcy 


to  remain  in  the  name  of  the  bank- 
rupt, and  he  obtains  his  discharge,  it 
seems  that  he  will  nevertheless  be 
freed  from  calls  in  respect  of  them, 
as  his  liability  to  them  was  capable 
of  proof.  Ee  Mercantile  Mat.  Ins. 
Asso.,  25  Oh.  Div.  415.  Compare 
Furdoonjee's  case,  3  Ch.  Div.  264, 
which  arose  under  an  Indian  Insol- 
vency act."  Lind.  Oomp.,  5th  ed.,  556. 

1  L.  E.  4  Ch.  274. 

'  The  court  of  Queen's  bench  has 
ruled  that  a  shareholder  in  a  company 
under  the  Companies  Act,  1862,  who 
has  become  bankrupt  and  received 
his  discharge,  but  retains  his  shares, 
is  not  discharged  from  liability  to  pay 
subsequent  calls,  whether  made  while 
the  company  is  in  operation  or  when 
it  is  being  wound  up;  for  the  cove- 
nant of  the  shareholder  on  becoming  a 
member,  under  section  16,  to  pay  the 
calls  on  his  shares,  is  not  "  a  contract 
to  pay  sums  of  money  yearly,  or  other- 
wise," within  section  154  of  the  Bank- 
ruptcy Act,  1861,  so  as  to  make  the 
present  value  of  their  liability  prov- 
able under  that  section ;  and  section 
75  of  the  Companies  Act,  1862,  which 
makes  it  "  lawful,  in  the  case  of  the 
bankruptcy  of  any  contributory,  to 
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prove  against  his  estate  the  estimated 
value  of  his  liability  to  future  calls," 
only  applies  where  the  bankruptcy  of 
the  contributory  is  contemporaneous 
with  the  winding  up  of  the  company. 
Martin's  Patent  Anchor  Co.  v.  Mor- 
ton, L,  E.  3  Q.  B.  306.  It  has  been 
held  in  Massachusetts  that  the  quali- 
fied liability  of  a  member  of  amanuf  ac- 
turing  corporation  for  the  debts  of  the 
corporation,  under  the  statute  of  1808, 
chapter  65,  section  6,  was  not  a ' '  debt ' ' 
such  as  could  be  proved  in  a  court  of 
insolvency  against  the  estate  of  a  de- 
ceased shareholder,  under  a  statute 
defining  the  demands  which  might  be 
proved  as  "  all  debts  due  and  payable 
from  such  debtor."  Stat.  1838,  ch. 
163;  Kelton  u.  Phillips,  3  Met.  (Mass.) 
61.  The  statute  of  1808  made  the 
members  liable  as  original  contractors, 
and  execution  ran  against  them  on 
the  judgments  of  the  corporation, 
without  their  having  any  day  in  court. 
This  ruling  is  of  a  piece  with  the  rul- 
ing of  the  same  court  (post,^  3319)that 
the  estate  of  a  deceased  shareholder, 
whilst  enjoying  the  profits,  could  not 
be  charged  with  liability  under  this 
statute. 
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Act  of  1883'  his  liability  to  future .  calls  is  also  provable. 
Therefore,  his  order  of  discharge  is  a  bar  to  all  calls,  even 
though  the  trustee  in  bankruptcy  may  neither  sell  the  shares 
nor  disclaim  them."* 

§  3211.  Husband,  when  Liable  for  Wife.  —  It  has  been 
laid  down  that  where  the  common-law  disabilities  of  married 
women  have  not  been  removed  by  statute,  if  a  husband  sub- 
scribes for  shares  in  the  name  of  his  wife,  and  the  corporation 
afterwards  becomes  insolvent,  he  will  be  liable  as  a  share- 
holder to  its  creditors,  although  she  may  have  a  separate 
estate;  and  it  has  been  so  held,  but  with  doubtful  propriety, 
in  a  case  where  the  husband  purchased  the  shares  for  his  wife 
under  his  statutory  power  as  her  trustee,  and  paid  for  them 
with  moneys  belonging  to  her  separate  estate,  and  caused 
certificates  to  be  issued  in  her  name, — his  name  not  appearing 
on  the  books  of  the  corporation  as  owner  of  the  shares,  in 
trust  or  otherwise.'  A  different  conclusion  was  reached  in  a 
case  before  Vice-Chancellor  Hall,  in  the  English  chancery 
division,  where  a  husband  subscribed  for  shares  in  the  name 
of  his  wife,  but  without  her  knowing  the  fact,  and  afterwards 
transferred  a  part  of  them  to  a  third  person,  but  without  her 
knowing  of  this  transfer,  and  the  attempt  was  to  rectify  the 
register  so  as  to  substitute  his  name  (or  that  of  his  executor, 
he  being  dead)  for  hers.  It  was-  held  that  this  could  not  be 
done,  the  Vice-Chancellor  being  of  opinion  that  the  object  of 
the  husband  was  to  make  a  provision  for  his  wife,  and  not  to 
defraud  the  company,  and  the  shares  having  been  placed  in 
her  name  with  the  consent  of  the  directors.  He  added: 
"  There  is  no  case  that  I  am  aware  of  in  which  the  register 
has  been  rectified  where  the  name  has  been  put  upon  the 
register  deliberately  by  the  company,  without  any  fraud  or 
concealment  whatever."* 

1  46  &  47  Vict.,  ch.  52,  §  37.  *  Re  London  &c.  Bank,  18  Oh.  Div. 

'  Lind.  Comp.,  5tli  ed.,  p.  426.  581 ;  s.  c.  50  L.  J.  Oh.  557 ;  30  Week. 

'  National  Oommercial  Bank  v.  Eep.  118.  The  case  did  not  touch  at 
McDonnell,  92  Ala.  387 ;  s.  c.  9  South,  all  on  the  question  of  the  husband 
Eep.   149   (Olopton,   J.,   dissenting.)      being  liable  at  common  law  to  per- 
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§  3212.  Purchaser  at  Execution  Sale  of  Shares  Previously 
Transferred.  —  It  has  been  held  that  a  purchaser,  at  a  sale  on 
execution,  of  shares  which  the  judgment  defendant  has  pre- 
viously transferred  in  good  faith  on  the  books  of  the  corpora- 
tion as  collateral  security,  acquires  no  title  by  such  purchase 
so  as  to  make  him  chargeable  with  liability  as  a  stockholder 
to  the  creditors  of  the  corporation.  And  this  was  so,  although 
after  making  his  purchase,  he  had  demanded  that  his  shares 
be  transferred  to  him  on  the  books  of  the  company,  and  had 
brought  an  action  against  the  company  for  damages  upon  its 
refusal  so  to  do,  which  action  he  had,  however,  dismissed  upon 
learning  the  facts;  nor  did  he  become  liable  because  his  name 
was  afterwards  placed  on  the  books  of  the  company  as  the 
holder  of  the  shares  without  his  knowledge  or  consent,  he  not 
having  ratified  the  act,  but  having  repudiated  it  when  it  did 
come  to  his  knowledge.*  ' 

§  3213.  Whether  Pledgor  or  Pledgee  Liable  as  a  Share- 
holder.—  We  have  already  seen  that,  as  between  the  corpora- 
tion and  those  claiming  through  it  on  the  one  hand,  and  its 
shareholders  on  the  other,  those  are  to  be  deemed  sharehold- 
ers, and  liable,  as  such  to  it,  and  to  its  creditors,  who  are 
holders  of  the  legal  title, — that  is,  whose  names  stand  as 
shareholders,  rightfully  as  between  them  and  the  corporation, 
on  its  books,  without  regard  to  any  equities  which  may  sub- 
sist between  them  and  strangers.^  Thus,  if  the  shares  con- 
tinue to  stand  on  the  corporate  books  in  the  name  of  the 
pledgor,  he,  and  not  the  pledgee,  will  be  liable  to  credit- 
form  contracts  made  by  him  in  the  in  placing  the  shares  in  her  name, 
name  of  his  wife,  but  was  determined  see  Keyser  v.  Hatz,  133  U.  S.  138. 
on  the  authority  of  two  cases,  where  Compare  ante,  §  2527,  et  seq. 
A.  had  purchased  shares  in  good  faith  '  Simmons  v.  Hill,  96  Mo.  679 ;  s.  c. 

and  placed  them  in  the  name  of  B.,     10  S.  W.  Eep.  61 ;  2  L.  K.  A.  476. 
and  was    held    not    answerable   in  '  Ee  Empire  City  Bank,  8  Abb. 

respect  of  them  as  a  contributory.  Pr.  (N.  Y.)  192;  s.  c.  18  N.  Y.  199; 
Williams's  case,  1  Oh.  Div.  576 ;  Holyoke  Bank  v.  Burnham,  11  Oush. 
King's  case,  L.  E.  6  Ch.  196.  Upon  (Mass.)  183.  See,  also.  Crease  t).  Bab- 
the  point  of  what  will  amount  to  con-  cock,  10  Met.  (Mass.)  525;  Grew  v, 
sent  on  the  part  of  the  wife,  or  to  a  Breed,  10  Met.  (Mass.)  569. 
ratification  of  the  act  of  the  husband 
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ors,  because  he  remains  the  owner  of  them.*  On  the  other 
hand,  "  it  is  thoroughly  established  that  one  to  whom  stock 
has  been  transferred  in  pledge,  or  as  collateral  security  for 
money  loaned,  and  who  appears  on  the  books  of  the  corpora- 
tion as  the  owner  of  the  stock,  is  liable  as  a  stockholder  for 
the  benefit  of  creditors."^  The  reason  why  the  courts  so  hold, 
briefly,  is,  that  a  man  cannot  become  the  legal  owner  of  stock, 
receive  dividends,  vote  at  elections,  and  enjoy  all  other  rights 
appertaining  to  the  ownership  of  it,  without  shouldering  the 
liabilities  attaching  to  such  a  position.  Another  good  reason 
is,  that  he  will  not  be  suffered  to  hold  himself  out  to  the  pub- 
lic as  the  owner  of  stock,  and  afterwards  deny  that  relation.' 
Besides,  if  creditors  were  compelled  to  look  beyond  the  legal 
title,  they  could  never  know  against  whom  to  proceed,  and  it 
would  embarrass  them  in  the  pursuit  of  their  rights  to  compel 
them  to  inquire  into  equities  which  might  exist  between  the 
stockholder  and  some  third  person.''  Nor  is  it  material  that 
there  is  a  statute  providing  that  the  term  "stockholder"  "shall 
apply,  not  only  to  such  persons  as  appear  by  the  books  of  the 
corporation  or  association  to  be  such,  but  also  to  every  equi- 
table owner  of  stock,  although  the  same  may  appear  on  such 
books  in  the  name  of  another  person"  ;  for  the  person  making 
the  transfer  is  not  the  equitable  owner  in  case  of  an  hypoth- 
ecation.^    Although  the  debt  for  which  the  stock  was  hypoth- 


>  Ante,  §  2619;    Henkle  v.   Salem  569;  Wieelock  v.  Kost,  77  HI.  296; 

Man.  Co.,  39  Ohio  St.  547 ;  Beecher  v.  Moore  v.  Jones,  3  Woods  (IT.  S.),  53. 

Wells  Flouring  Mill  Co.,  1  McOrary  A  person  who  allows  a  transfer  to  be 

(U.S.),  62;  Welles  «).  Larrabee,  2  La.  made  to  him,  upon  the  books  of  a 

Ann.  471 ;  s.  c.  36  Fed.  Eep.  866.  national    bank,    of    shares    of    stock 

«  National  Bank  v.  Case,  99  TJ.  S.  therein,  even  though  such  a  transfer 

628,  .631;  Simmons  v.  HiU,   96  Mo.  is  made  solely  as  security  for  a  debt 

679  685"  g.  c.  2  L.  E.  A.  476 ;  lOS.  W.  due  the  transferee,  is  liable  as  a  share- 

Kep.  61 ;  Pullman  v.  Upton,  96  U.  S.  holder  under  U.  S.  Eev.  Stats.,  §  5139. 

828;  Adderly  v.  Storm,  6  Hill  (N.  Y.),  Moore  v.  Jones,  3  Woods  (U.  S.),  53. 
624;  Ee  Empire  Oity  Bank,  18  N.  Y.  '  Adderly  v.  Storm,  6  Hill  (N.  Y.), 

199 ;  s.  c.  8  Abb,  Pr.  (N.  Y. )  192 ;  Eose-  624. 
velt  V.  Brown,  11  N.  Y.  148;  Holyoke  '  lUd. 

Bank  v.  Bumham,  11  Gush.  (Mass.)  "  Ee  Empire  Oity  Bank,  18  N.  Y. 

183 ;  Orease  v.  Babcock,  10  Met.  (Mass. )  223 ;  ».  c.  8  Abb.  Pr.  192. 
525;  Grew  v.  Breed,  10  Met.  (Mass.) 
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ecated  has  been  paid,  and  a  power  of  attorney  has  been  given 
to  retransfer  it,  if  the  retransfer  has  not  been  made  on  the 
books  of  the  company  at  the  time  the  creditor's  rights  attach, 
the  pledgee  will  be  chargeable  as  a  stockholder.^  But  a 
retransfer  divests  the  original  transferee  of  all  future  liabil- 
ity, although  the  original  transfer  may  have  been  in  fraud  of 
creditors.^  But  it  has  been  held  that  a  savings  bank,  holding 
as  pledgee  bank  shares  which  it  has  no  right  to  own,  and 
appearing  as  owner  on  the  books  of  the  other  bank,  is  not  the 
owner  of  such  shares,  within  the  meaning  of  a  statute  relat- 
ing to  liability  of  owners  of  stock.' 

§  3214.  Effect  of  Company  Pledging  its  Unissued  Shares. 

Assuming  that  a  corporation  or  joint-stock  company  has  the 
power  to  issue  its  unissued  shares  in  pledge  to  secure  a  debt, 
•what  eflFect  does  this  have  upon  the  relation  of  the  pledgee  to 
the  creditors  of  the  company?  Does  he  become  charged  with 
the  general  responsibilities  of  a  shareholder?  This  question 
may  doubtless  be  answered  yes  or  no,  according  to  surround- 
ing circumstances.  If  the  pledgee  has  been  placed  upon  the 
register  of  the  company  as  the  absolute  owner  of  a  given 
number  of  shares,  on  which  nothing  has  been  paid,  and  he 
negligently  suffers  his  name  so  to  remain,  manifestly  he  will 
be  estopped",  as  against  subsequent  creditors,  from  denying 
that  he  is  a  shareholder.'*  Moreover,  if  he  votes  in  respect  of 
his  shares  at  meetings  of  the  company,  and  otherwise  exer- 
cises in  the  affairs  of  the  company  the  rights  of  a  shareholder, 
a  like  estoppel  will,  on  sound  conceptions,  arise  against  him;^ 
though  this  has  been  denied,  as  we  shall  see.'  A  participa- 
tion in  tlie  profits  of  the  company  would  also  have  a  tendency 
to  fix  upon  him  the  liability  of  a  shareholder.'  But,  in  the 
absence  of  any  circumstance  of  estoppel  arising  in  favor  of 


>  Adderly  v.  Storm,  6  Hill  (N.  Y.), 

*  Ante,  §  1877, 

et  seq. 

624. 

'  Ante,  §  1901, 

et  seq. 

=  Holyoke  Bank  v.  Burnham,  11 

'  Union   Sav. 

ASBO. 

V.  Seligman, 

Cush.  (Mass.)  183. 

92  Mo.  635 ;  s.  c. 

1  Am. 

St.  Eep.  776; 

'  Exchange    Bank    of    Canada   v. 

post,  §  3702. 

City  &c.  Sav.  Bank,  Montreal  L.  Eep. 

'  AAte,  §  1909. 

6  Q.  B.  196. 
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creditors,  the  pledgee  will  occupy  the  position  in  which  the 
contract  intended  to  place  him,  and  he  will  not  be  liable  as  a 
shareholder.* 


§  3215.  Further  Decisions  on  this  Question.  —  The  ques- 
tion arose  in  Missouri,  in  several  important  cases,  under  the 
following  statute:  "No  person  holding  stock  in  any  such  com- 
pany, as  executor,  administrator,  guardian,  or  trustee,  and  no 
person  holding  such  stock  as  collateral  security,  shall  be  per- 
sonally subject  to  any  liability  as  stockholder  of  such  company, 
but  the  person  pledging  such  stock  shall  be  considered  as 
holding  the  same,  and  shall  be  liable  as  a  stockholder  accord- 
ingly; and  the  estates  and  funds  in  the  hands  of  the  executor, 
administrator,  guardian,  or  trustee,  shall  be  liable  in  like 
manner  and  to  the  same  extent  as  the  testator  or  intestate, 
or  the  ward  or  person  interested  in  such  fund,  would  have 
been,  if  he  had  been  living  and  competent  to  act,  and  held  the 
stock  in  his  own  name."  This  statute  seems  to  be  a  counter- 
part of  statutes  which  exist  in  Massachusetts,  Rhode  Island, 
and  other  jurisdictions,  and  which  have  been  referred  to  in 
connection  with  the  liability  of  trustees  as  stockholders."  With 
this  statute  in  force,  a  Missouri  railroad  company,  having  a 
nominal  capital  of  $10,000,000,  desiring  financial  aid,  solicited 
a  loan  of  money  from  the  well-known  New  York  bankers, 
J.  and  W.  Seligman.  An  agreement  was  made  of  the  usual 
cut-throat  character.  The  railroad  company  was  to  furnish 
the  capital  necessary  to  completely  prepare  the  road  for 
the  iron,  and  to  execute  and  deposit  with  the  Seligmans  its 
entire  issue  of  first  mortgage  bonds,  amounting  to  $5,000,000, 
together  with  a  majority  of  the  shares  of  its  capital  stock,  the 
shares  to  remain  in  control  of  the  Seligmans  for  one  year  at 
least;  in  consideration  of  which  the  Seligmans  were  to  make 
certain  advances  in  cash,  from  time  to  time,  toward  the  com- 
pletion of  the  road,  the  details  of  which  advances  are  unim- 


>  Mathews  v.  Albert,  24  Md.  527 
"Union  Sav.  Asso.  v.  Seligman,  supra 
Ex  parte  Ourrie,  32  L.  J.  (Oh.)  57 
McOracken    v.    Mclntyre,    1     Duv. 


(Can.)  525;  Ashworth  v,  Bristol,  15 
L.  T.  (N.  s.)  561. 
'  Ante,  §  3195. 
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portant.  The  company,  iii  pursuance  of  this  agreement, 
executed  a  deed  of  trust  of  all  its  properties  to  secur^  the 
bonds  thus  deposited  with  the  Seligmans,  and,  in  pursuance 
of  the  agreement,  and  of  an  order  of  its  board  of  directors, 
deposited  with  the  Seligmans  a  certificate  for  60,000  shares  of 
its  capital  stock.  The  stock  transfer  book  of  the  company, 
which  it  was  required  by  law  to  keep,  contained  the  list  of  its 
stockholders,  and  the  stock  issued  to  the  Seligmans  was  entered 
therein  as  follows: 


Names. 
J.  &  W.  Seligman. 


Eesidencb. 
New  York. 


Date. 
Dec.  20, 1872 


No.  OP  Shabbs. 

60,000 
Sixty  thousand 
held  in  escrow. 


AMOtTNT  IN 
DOLLABS. 

$6,000,000 
Six  millions. 


The  Seligmans  thus  having  acquired  control  of  $6,000,000, 
in  nominal  amount,  of  the  capital  of  the  company,  and  of  all  its 
first  mortgage  bonds,  voted  the  shares  at  two  successive  elec- 
tions for  directors  of  the  company,  and  elected  one  of  their 
own  members  a  director.  In  short,  they  seemed  to  have  taken 
possession  of  the  company  as  fully,  to  all  intents  and  purposes, 
as  though  they  had  originally  organized  it  themselves.  And 
yet,  after  some  conflicting  decisions,  it  was  finally  held  that 
they  were  not  liable  as  stockholders  to  one  whose  debt  had 
been  contracted  so  early  that  no  element  of  estoppel  could  be 
asserted  against  them  in  his  favor.^  These  decisions  stand  on 
the  footing  of  decisions  already  noted.^  They  can  be  quoted 
in  favor  of  the  conclusion  that,  in  the  absence  of  an  estoppel, 
corporate  adventurers  can  do  anything  which  they  please  with 
the  shares,  and  the  law  will  sanction  their  agreements.  They 
can  be  quoted  in  favor  of  the  doctrine  that  a  man  can  be  a 
stockholder  and  also  a  director  without  being  a  stockholder; 
that  he  can  be  a  director  for  the  mere  purpose  of  securing 
himself  as  a  creditor;  and  that  he  can  take  possession  of  a 


'  Burgess  v.  Seligman,  107  TJ.  S. 
20;  Union  Sav.  Asao.  v.  Seligman, 
92  Mo.  635;  «.  c.  1  Am.  St.  Eep.  776; 
15  S.  "W.  Eep.  630  (overruling  Gris- 
wold  V.  Seligman,  72  Mo.  110,  and 
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'  Ante,  §  1665,  et  seq. 
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corporation  and  ran  it  for  his  own  benefit  as  a  creditor  with- 
out making  himself  liable  to  the  other  creditors  for  its  debts, 
in  the  sense  in  which  its  ordinary  shareholders  would  be  liable. 
The  books  do  not  disclose  a  more  thorough  piece  of  financial 
thimble-rigging  sanctioned  by  judicial  decisions.  The  idea  of 
any  question  of  public  policy  entering  into  the  disposition  by 
a  corporation  of  its  unissued  shares  is  totally  obliterated  by 
these  decisions.  The  simple  and  proper  interpretation  of  this 
Missouri  statute  would  have  been  that  it  referred  to  ordinary 
contracts,  well  known  among  business  men  and  of  every-day 
occurrence,  where  shares  of  stock  are  issued  as  collateral 
security  for  money  lent,  and  not  to  contracts  where  the 
lender  makes  himself  a  majority  stockholder  and  a  director, 
and  assumes  the  entire  management  of  the  company,  and  man- 
ages it  without  paying  its  debts,  and  then  escapes  the  personal 
liability  of  a  stockholder  in  respect  of  them.  That  such,  and 
such  only,  is  its  meaning  is  conclusively  shown  by  the  clause 
whi6h  provides  that  "the  person  pledging  such  stock  shall  be 
considered  as  holding  the  same,  and  shall  be  liable  as  a  stock- 
holder according] J'."  How  could  the  corporation  pledging  its 
own  unissued  shares  be  considered  as  the  "person"  here 
named?  How  could  it  be  liable  as  a  stockholder,  holding  its 
own  shares?  How  can  a  creditor  own  his  own  debts  while 
they  still  subsist  as  debts  ?^ 

§  3216.  Pledgee  Taking  Transfer  in  the  Ifame  of  an 
Irresponsible  Party.  —  It  has  been  held  by  a  majority  of  the 
Supreme  Court  of  the  United  States,  that  a  pledgee  of  shares 
of  stock  in  a  national  bank,  who,  in  good  faith  and  with  no 
fraudulent  intent,  takes  the  security  for  his  benefit  in  the 
name  of  an  irresponsible  trustee,  for  the  avowed  purpose  of 
avoiding  individual  liability  as  a  shareholder,  and  who  exer- 
cises none  of  the  powers  or  rights  of  a  stockholder,  incurs 
no  liability  as  such  to  creditors  of  the  bank  in  case  of  its 
failure.  * 

'  Ante,  §  2054.  house  Co.,  Ill  U.  S.  479  (Miller  and 

>  Anderson  v.  Philadelphia  Ware-     Matthews,  JJ.,  dissenting). 
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CHAPTEK  LVII. 

DIVESTITURE  OF  LIABILITY  BY  TRANSFERRING  SHARES. 

Art.  I.     In  General.     §§  3221-3228. 

II.     Right  of  Shareholder  to  Divest  His  Liability. 
§§  3231-3250. 

III.  Fraudulent    Transfers     to     Escape     Liability. 

§§  3255-3266. 

IV.  Transfers  to  Persons  Incapable  of  Contracting. 

§§  3270-3279. 
V.     Exoneration  of  the  Transferor.     §§  3283-3297. 
VI.     Liability  of  the  Transferee.     §§  3301-3313. 

Article  I.     In  General. 

Section  Section 

3221.  Bona  fide  transfer    terminates     3224.  Contrary  rule  under  exceptional 

liability  of  transferor.  charters  and  statutes. 

3222.  Transferee   succeeds    to  rights     3225.  Exceptional   rule  in    Pennsyl- 

and     liabilities     of      trans-  vania. 

feror.  3226.  Exceptional  rule  in  Ohio. 

3223.  Exception    in    favor    of    bona     3227.  Under  Virginia  code  both  trans- 

fide     purchasers     of    shares  feror  and  transferee  liable. 

which  purport  to    be   paid     3228.  Exception  in  case  of  liability  for 
up.  laborers'  wages. 

§  3221.  Bona  Fide  Transfer  Terminates  Liability  of 
Transferor.  —  The  general  rule  is,  that  a  hona  fide  transfer 
of  shares,  whether  they  be  paid  up  or  not,  made  in  the  pre- 
scribed manner  on  the  books  of  the  corporation,  terminates 
the  liability  of  the  transferor,  either  to  the  company  or  to  its 
creditors.^     With  this  general  principle  in  view,  it  has  been 

^  Ante,  §  1680 ;  Chouteau  Spring  Co.  GrisseU  v.  Bristowe,  L.  R.  3  Com.*  P. 
V.  Harris,  20  Mo.  382;  Middletown  112;  Huddersfield  Canal  Co.  ij.  Buck- 
Bank  V.  Magill,  5  Conn.  28,  68 ;  Cole  ley,  7  Term  Rep.  36 ;  Oroxton's  case, 
t).  Ryan,  52  Barb.  (N.Y.)  168;  Cowles  1  De  Gex,  M.  &  G.  600;  Sutton's 
V.  Cromwell,  25  Barb.  413;  Miller  v.  case,  3   De  Gex  &  S.  262;  Mayhew's 


Great  Republic  Ins.  Co.,  50  Mo.  55 
McClaren  v.  Franciscus,  43  Mo.  452 
Johnson  v.  Underbill,  52  N.  Y.  203 
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V.  Montgomery  R.  Co.,  11  Ala.  437; 
Johnson    v.  Laflin,   5  Dill.  (U.  S.) 
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reasoned  that  wljere  a  member  of  a  corporation  objects  to  a 
transaction  which  is  within  its  powers,  he  is  still  not  exoner- 
ated individually  for  the  debts  consequent  on  it,  unless  he 
seasonably  sells  out  or  withdraws  as  a  member.^  So,  stock- 
holders of  a  national  bank  are  liable  to  be  assessed  equally 
and  ratably  to  the  extent  of  their  statutory  liability  for  all 
debts  existing  while  they  hold  stock  and  before  they  make  a 
valid  transfer  of  it.^ 

§  3222.  Transferee  Succeeds  to  Rig-hts  and  Liabilities  of 
Transferor.  —  The  transferee  succeeds,  not  only  to  the  rights, 
but  also  to  the  liabilities,  of  the  transferor;'  he  is  bound  to 
pay  the  unpaid  purchase-money  of  the  shares  as  it  shall  be 
called  for  by  the  directors;''  he  is  answerable  in  an  action  of 
assumpsit,  or  under  the  codes  of  procedure  in  an  action  of  the 
like  nature,  for  unpaid  installments  due  thereon,  the  calls  for 
which  are  made  since  the  transfer;'  and,  in  the  event  of  the 


65;  «.  c.  6  Cent.  L.  J.  124;  s.  c.  af- 
firmed, 103  TJ.  S.  800;  Jackson  v.  Sligo 
&c.  Co.,  1  Lea  (Tenn.),  210;  Merri- 
mac  Mining  Co.  v.  Levy,  54  Pa.  St. 
227 ;  s.  c.  93  Am.  Dec.  697 ;  Billings  v. 
Robinson,  94  N.  Y.  415;  Savage  v. 
Putnam,  32  Barb.  (N.  Y.)  420 ;  Tucker 
V.  Gilman,  121  N.  Y.  189;  s.  c.  30 
N.  Y.  St.  Eep.  689;  24  N.  E.  Eep. 
302;  Billings  v.  Eobinson,  28  Hun 
(N.  Y.),  122;  Stewart  u.  Walla  Walla 
Printing  &c.  Co.  (Wash.  Ter.),  20 
Pac.  Rep.  605.  Contra:  Moss  v.  Oak- 
ley, 2  Hill  (N.Y.),  265;  Bond  v.  Ap- 
pleton,  8  Mass.  472;  s.  c.  5  Am.  Dec. 
Ill ;  Williams  v.  Hanna,  40  Ind.  635. 

»  Sumner  v.  Marcy,  3  Wood.  &  M. 
(U.  S.)  105. 

2  Young  V.  Wempe,  46  Fed.  Rep. 
354. 

»  Hall  ».  United  States  Ins.  Co.,  5 
Gill  (Md.),  434;  Hartford'&c.  R.  Oo. 
V.  Boorman,  12  Conn.  538;  Mann  v. 
Currie,  2  Barb.  (N.  Y.)  294;  Cowles 
V.  Cromwell,  25  Barb.  (N.  Y.)  413; 
West  Philadelphia  Canal  Co.  v.  Innes, 
3  Whart.  (Pa.)  198;  Merrimac  Min. 


Co.  V.  Bagley,  14  Mich.  501 ;  Merri- 
mac Min.  Co.  V.  Levy,  54  Pa.  St.  227 ; 
s.  c.  93  Am.  Dec.  697 ;  Bend  v.  Sus- 
quehanna Bridge  Co.,  6  Har.  &  J. 
(Md.)  128;  s.  c.  14  Am.  Dec.  261; 
Shickle  v.  Watts,  94  Mo.  410;  Citi- 
zens' &c.  Sav.  Bank  v.  Gillespie,  115 
Pa.  St.  564;  s.  c.  9  Atl.  Rep.  73;  7 
Cent.  Rep.  523;  Bell's  Appeal,  115 
Pa.  St.  88;  s.  c.  2  Am.  St.  Rep.  532. 

*  Ang.  &  A.  Corp.,  §  534;  Redf.  on 
Rys.,  §  53;  Hartford  &c.  R.  Oo.  v. 
Boorman,  12  Conn.  530;  Hudders- 
fleld  Canal  Co.  v.  Buckley,  7  Term 
Rep.  36.  That  the  purchaser  takes 
the  shares  cum  onere,  see  Campbell  v. 
American  Xylonite  Co.,  3  N.  Y.  Supp. 
822;  3.  c.  55  N.  Y.  Super.  Ot.  562. 

°  Huddersfield  Canal  Oo.  v.  Buck- 
ley, 7  Term  Rep.  36 ;  Bend  v.  Susque- 
hanna Bridge  Co.,  6  Har.  &  J.  (Md.) 
128;  8.  c.  14  Am.  Dec.  261;  Webster 
V.  Upton,  91  U.  S.  65;  Ang.  &  A. 
Corp.,  §  534;  Hartford  &c.  R.  Co.  v. 
Boorman,  12  Conn.  530;  Merrimac 
Min.  Oo.  V.  Bagley,  14  Mich.  501- 
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insolvency  of  the  corporation,  he  is  liable  to  contribute  to 
the  payment  of  its  debts,  in  like  manner  as  if  he  were  an 
original  subscriber,' — subject  to  exceptions  in  particular 
instances  where  the  original  subscribers  are,  notwithstand- 
ing, liable  by  charters  or  general  statutory  provisions.''  The 
ground  most  usually  taken  by  the  courts  in  support  of  this 
conclusion  is  that  when  the  transferee  is  accepted  by  the  cor- 
poration, and  the  shares  are  transferred  to  him  on  its  books, 
he  comes  into  privity  with  the  corporation,  and,  with  its  con- 
sent, takes  the  place  and  assumes  the  liabilities  of  the  trans- 
feror, so  that  there  is  a  species  of  novation.^ 

§  3223.  Exception  in  Favor  of  Bona  Fide  Purchasers  of 
Shares  Which  Purport  to  he  Paid  Up.  —  As  already  seen,* 
an  exception  to  the  foregoing  rules  exists  in  favor  of  the  bona 
fide  purchaser  of  shares  which  are  issued  by  the  company  as 
having  been  fully  paid.  A  transferee  of  shares  which  pur- 
port on  their  face  to  be  paid  up,  who  takes  them  for  value  in 
.  the  ordinary  course  of  business,  without  notice  of  the  fact 
that  they  are  subject  to  future  calls  for  any  unpaid  balance, 


'  Webster  v.  Upton,  91  U.  S.  65 ;  traBsferor.    Haynes  v.  Palmer,  13  La. 

De  Pass's  case,  4  De  Gex  &    J.  544 ;  Ann.  240.    As  hereafter  stated  (post, 

Cape's  Executor's    case,   2  DeGex,  §3225),  there  is  an  exceptional  rule  in 

M.  &  G.  562 ;  Mann  v.  Currie,  2  Barb.  Pennsylvania,  but  that  court  has  ap- 

(N.  Y.)  294;  Bell's  Appeal,  115  Pa.  plied  the  general  rule  of  the  above 

St.  88 ;  «.  c.  2  Am.  St.  Bep.  532.  text  in  construing  a  Michigan  stat- 

'  Bell's  Appeal,  supra.  ute.    Merrimac  Min.  Co.  v.  Levy,  54 

'  Webster  v.  Upton,  91  U.  S.  65,  Pa.  St.  227 ;  s.  c.  93  Am.  Dec.  697 ; 

■where  the  doctrine  is  clearly  stated  distinguishing   Delaware    &c.    Canal 

by    Mr.    Justice    Strong;    Allen    v.  Co.  v.  Sansom,  1  Binn.  (Pa.)  70,  and 

Montgomery  E.  Co.,  11  Ala.  437,  451;  Palmer  v.  Ridge  Min.  Co.,  34  Pa.  St. 

Palmer  v.  Lawrence,  3  Sand.  (N.  Y.)  288.    In  Franks  Oil  Co.  v.  McCleary, 

161.     See,  also,  Cowles  v.  CromweU,  63  Pa.   St.  317,  319,  it  is  remarked 

25   Barb.    (N.  Y.)   413;    Stewart   v.  that    Merrimac    Min.    Co.   v.   Levy, 

Walla  Walla  Print.   &c.  Co.  (Wash,  supra,  was  decided    on  a  Michigan 

Ter.),20Pac.Eep.  605;  Upton  V.Hans-  charter,  and  that  the  court  consid- 

brough,  3  Biss.  (U.  S.)  417.    So,  it  ered  itself  bound  by  the  decisions  of 

has  been  held  that  if  the  unpaid  por-  the    supreme    court  of    that    State. 

tion  of  the  subscription  has  been  se-  That  is  true;  but  the  case,  neverthe- 

cured  by  a  mortgage,  and  the  president  less,  is  sound  in  all  its  expositions  of 

and  directors  accept  a  new  mortgage  law. 
from  the  transferee,  this  releases  the  *  Ante,  i  1680,  et  seg. 
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is  not  liable  for  any  unpaid  balance  which  may,  in  fact,  be 
due  upon  them.*  The  reason  is  that,  the  corporation  having 
issued  the  shares,  with  a  representation  that  they  are  paid  up, 
or  with  what  is  tantamount  to  such  a  representation,  no 
agreement  can  be  implied,  on  the  part  of  the  prior  holder  or 
the  corporation,  that  the  prior  holder  is  to  make  any  further 
payment  in  respect  of  them.^  The  same  rule  has  been  held 
to  obtain  where  the  certificate  is  silent  as  to  whether  or  not 
the  shares  have  been  fully  paid  for.  In  such  a  case  it  has 
been  admitted  that  "the  question  is  a  perplexing  one  as  to 
whether  the  purchaser  of  such  shares  is  bound,  at  his  peril, 
to  make  inquiry,  or  whether  he  is  not  protected  by  the  want 
of  notice." '  The  author  has  ventured  *  to  doubt  the  propriety 
of  a  rule  which  puts  it  into  the  power  of  the  managers  of  a 
corporation,  by  the  simple  device  of  issuing  to  the  original 
nominees  certificates  where  the  shares  have  not  been  paid  for, 
and  allowing  them  to  transfer  the  same  to  bona  fide  takers,  to 
go  before  the  public  with  the  appearance  of  having  a  large 
paid-up  capital,  when,  in  fact,  their  capital  is  a  mere  shell. 

§  3224.  Contrary  Kule  under  ^Exceptional  Charters  and 
Statutes.  —  Charters  and  statutes  have  been  enacted  which 
by  their  terms  create  an  exceptional  rule  under  which  the 
stockholder  continues  liable  even  after  he  has  transferred  his 
shares.®  Thus,  the  provision  of  a  Louisiana  railroad  charter, 
to  the  effect  "  that  no  transfer  of  stock  shall  exempt  the  party 
transferring  it  from  the  obligation  of  paying  installments 
afterwards  called  for,  until  fifty  per  cent  on  each  share  shall 
have  been  paid,"  exempted  from  liability  to  the  company  only 
those  who  have  transferred  their  share  of  stock  after  the  pay- 
ment of  fifty  per  cent  on  each  share,  made  before  the  install- 


>  West  Nashville  Planing  Mill  Co.  v.  NashYille  Sav.  Bank,  86  Tenn.  252; 

V.  Nashville  Sav.  Bank,  86  Tenn.  252;  s.  c.  6  Am.  St.  Eep.  835. 
s.  c.  6  Am.  St.  Eep.  835 ;  Wintring-  »  West  Nashville  Planing  Mill  Co. 

hamti.  Rosenthal, 25 Hun (N.Y.), 580;  v.  Nashville  Sav.  Bank,  supra. 
Johnson  v.  Laflin,  5  Dill.  (U.  S.)  65.  *  Ante,  §  1682. 

Compare  Eoss  v.  Kelly,  36  Minn.  38.  '  Worrall  v.  Judson,  5  Barb.  (N.Y.) 

•  West  Nashville  Planing  Mill  Co.  210;  Mason  v.  Force,  30  Ga.  99. 
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ments  had  matured  and  payment  had  been  demanded.*  Such 
a  provision  was  also  found  in  the  charter  of  an  Illinois  bank- 
ing corporation,  viz.:  "  Each  stockholder  shall  be  liable  to 
double  the  amount  of  stock  held  or  owned  by  him,  and  for 
three  months  after  giving  notice  of  transfers,"  etc.  It  was 
held  that  the  intention  of  this  act  was  to  charge  the  stock- 
holders with  every  debt  made  by  the  corporation  while  they 
held  stock,  and  during  three  months  after  notice  that  they 
had  transferred  the  same;  and  that  actions  against  them  were 
not  barred  because  not  brought  within  that  period  after  they 
ceased  to  be  stockholders.^  Such,  also,  was  the  rule  under 
the  General  Law  of  Pennsylvania  of  February  19,  1849,  relat- 
ing to  railroad  companies,  the  seventh  section  of  which  pro- 
vided that  no  transfer  should  have  the  effect  of  discharging 
any  of  the  liabilities  incurred  by  the  owners  thereof.'  And  in 
general,  if  the  constitution  of  the  company  provides  that  trans- 
ferors shall  continue  liable  for  obligations  of  the  company 
accruing  prior  to  their  transfer,  they  continue  liable,  accord- 
ingly, until  the  statute  of  limitations  has  run  in  their  favor.* 

§  3225.  Exceptional  Rule  in  Pennsylvania.  —  Not  alone  under 
the  General  Railroad  Law  of  Pennsylvania  alluded  to  in  the  preceding 
section,  but  as  a  general  theory  of  law  applicable  to  other  corpora- 
tions, it  is  held  in  that  State  that  liability  for  unpaid  installments 
of  capital  stock  continues  with  the  transferor,  and  is  not  shifted  to 
the  transferee  so  as  to  render  him  liable  therefor,  in  the  absence  of  a 
provision  in  the  charter  or  governing  statute  making  a  different  rule.' 
There  are,  however,  cases  in  that  State  which  recognize  the  common- 
law  rule  that  the  burden  passes  with  the  benefit.  Such  was  the  case 
in  respect  of  the  shareholders  of  a  canal  company  specially  char- 
tered, where  A.,  one  of  the  subscribers,  transferred  his  shares  to  B., 
and  the  latter,  after  installments  had  been  called  for,  but  before  they 

1  Vicksburg  &o.  E.  Co.  v.  McKeen,  31  Id.  489 ;  Hays  v.  Pittsburgh  &c.  R. 
14  La.  Ann.  735.  Co.,  38  Id.  81 ;  Oass  v.  Pittsburgh  &c. 

2  Hull  V.  Burtis,  90  111.  213.  K.  Co.,  80  Id.  31. 

'  Some  of  the  cases  decided  under  '  Helby's  case,  L.  R.  2  Eq.  167. 

this  statute  were  the  following :  Pitts-  ''  Messersmith     v.     Sharon     Sav. 

burgh  &c.  R.  Co.  v.  Clarke,  29  Pa.  St.  Bank,  96  Pa.  St.  440 ;  Palmer  v.  Ridge 

146;  Graff  v.  Pittsburgh  &c.  E.  Co.,  Mining  Co.,  34  Pa.  St.  288. 
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werfe  payitble,  transferred  them  to  C,  on  the  books  of  the  company. 
C.  agreed  to  the  transfer  before  it  was  made,  but  never  gave  personal 
notice  of  acceptance  nor  called  for  the  certificates.  Here  it  was 
held  that  B.  was  not  liable  for  installments  due  after  the  date  of  his 
transfer.' 

§  3226.  Exceptional  Rule  in  Ohio.  —  An  exceptional  rule  was 
established  in  Ohio  by  the  decision  of  a  divided  court,  three  judges 
against  two.  The  question  arose  under  the  following  constitutional 
provision  and  statute:  "Dues  from  corporations  shall  be  secured 
by  such  individual  liability  of  the  stockholders  and  other  means 
as  may  be  prescribed  by  law;  but  in  all  cases  each  stockholder 
shall  be  liable,  over  and  above  the  stock  by  him  or  her  owned,  and 
any  amount  unpaid  thereon,  to  a  further  sum  at  least  equal  in 
amount  to  such  stock." '  "  All  stockholders  of  any  railroad,  turn- 
pike, or  plank-road,  magnetic  telegraph,  or  bridge  company,  or  any 
joint-stock  company,  organized  under  the  provisions  of  this  act, 
shall  be  deemed  and  held  liable  to  an  amount  equal  to  their  stock 
subscribed,  in  addition  to  said  stock,  for  the  purpose  of  securing 
the  creditors  of  such  company,  and  the  trustees  or  directors  of 
every  society  or  association  incorporated  under  section  66  of  this 
act  shall  be  deemed  and  held  individually  liable  for  all  debts  con- 
tracted by  them  for  their  respective  societies  or  associations.^  It 
is  perceived  that  the  constitutional  provision  is  substantially  simi- 
lar to  many  existing  in  other  States,*  and  that  there  is  nothing  in 
it  which  requires  a  peculiar  construction.  It  is  also  perceived  that 
the  statute  has  two  branches,  — one  relating  to  the  liability  of  stock- 
holders, and  one  to  the  liability  of  directors;  that  the  part  relating 
to  the  liability  of  stockholders  does  not  specify  for  what  particular 
debts,  having  regard  to  the  date  when  contracted,  the  stockholders 
are  to  be  held  personally  liable;  while  that  relating  to  the  liability 
of  directors  does  provide  that  they  shall  be  held  "  individually  liable 
for  all  debts  contracted  by  them,"  etc.  The  natural  meaning  of  the 
clause  relating  to  stockholders  —  and  that  would  be  in  accordance 
with  the  interpretation  placed  by  most  other  courts  on  similar  stat- 
utes —  would  be,  that  those  stockholders  are  individually  liable  who 


1  West    Philadelphia     Canal      v.  »  Const.  Ohio,  art.  13,  §  3. 

Innes,  3  Whart.  (Pa.)  198.    See,  also,  =  Swan  &  0.   Ohio  Stat.,   310; 

Ee  Glen  Iron  Works,  13  Phila.  (Pa.)      Curwen  Ohio  Stat.,  2582. 
479.  *  ^nte,  §  2998. 
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are  stockholders  at  the  time  the  corporation  ceases  to  be  a  going 
concern.'  This  is  the  well-known  rule  with  regard  to  national 
banhs,  where,  as  under  the  statutes  of  Ohio,  the  double  liability  is 
worked  out  through  a  proceeding  in  equity.  But  a  majority  of  the 
Supreme  Court  of  Ohio  took  the  view  that  the  liability  imposed 
upon  the  stockholders  (excluding  that  imposed  upon  the  directors) 
attaches  in  favor  of  creditors  against  the  stockholders  who  were 
such  at  the  time  when  the  debt  was  contracted  or  the  liability  in- 
curred by  the  corporation.  Having  held  so  much,  the  conclusion 
naturally  followed  that  a  shareholder,  who  was  such  at  the  time 
the  debt  was  contracted,  could  not  discharge  the  liability  by  trans- 
ferring his  shares  to  another,  —  and  this  without  reference  to  the 
question  whether  he  was  to  be  deemed  a  principal  debtor  or  a 
surety  or  guarantor.  The  creditor  has  extended  credit  to  the  cor- 
poration on  the  faith  of  his  being  answerable  for  it  if  the  corpora- 
tion should  fail  to  pay  it.  From  a  liability  so  fixed,  even  the 
Legislature  could  not  release  him,  because  that  would  impair  the 
obligation  of  a  contract;'  and  much  less  could  he  release  himself 
by  transferring  his  shares  to  another,  whether  that  other  were  sol- 
vent or  insolvent.  A  majority  of  the  Ohio  court,  therefore,  con- 
cluded that  after  such  liabilit}'  attaches,  the  stockholder  is  not 
discharged  by  the  subsequent  assignment  or  transfer  of  his  shares; 
but  the  successive  assignees  or  holders,  by  accepting  the  shares  and 
the  benefits  arising  from  them,  impliedly  undertake  to  indemnify 
or  discharge  the  assignor  from  the  liability  which  has  attached  to 
him  while  holding  them.  Then  followed  two  other  correlative  con- 
clusions. One  was,  that  in  a  suit  by  creditors  to  enforce  such 
liability  against  the  stockholders  of  an  insolvent  corporation,  the 
existing  stockholders  are  severally  chargeable  with  the  payment  of 
such  liability.  The  other  was,  that  if,  by  reason  of  insolvency,  the 
amount  due  from  any  stockholder  is  not  collectible,  the  assignor 
of  his  shares,  up  to  the  time  the  liability  attaches,  may  be  charged 
with  the  insolvency.'     These  holdings  prepared   the  way  for  the 

^  Ante,  §  3170;  post,  §  3343.  course,  the  case  of  fraudulent  convey- 

'  Hawthorne    v.    Oalef,    2    Wall,  ances  of  shares   to  escape  liability, 

(U.  S.)  10;  ante,  §3040.  and  other  possible  cases)  only  to  those 

'  Brown  v.  Hitchcock,  36  Ohio  St.  who  were  shareholders  at  the  time 

667.  Mcllvaine  and  Johnson,  JJ.  dis-  of  the  commencement  of  proceedings 

eented.    In  their  view  —  and  this  is  to  wind  up  the  corporation  and  charge 

the  common  view  of  such  statutes —  the  stockholders.    Ante,  §  3060,  et  seq. 

the    liability    attaches     (saving,    of  The  decision  of  the  majority  was  fol- 
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decision  of  a  question  which  arose  in  a  subsequent  case,  which  is 
thus  formulated  in  the  ofBcial  syllabus:  "A  stockholder  who,  in 
good  faith,  sells  and  transfers  his  stock  to  one  who  afterwards 
becomes  insolvent,  is  liable  to  creditors  of  the  corporation  for  such 
portion  only  of  the  debts  existing  while  he  held  the  stock,  and  re- 
maining due  (not  in  excess  of  the  amount  of  stock  assigned),  as  will 
be  equal  to  the  proportion  which  the  capital  stock  assigned  by  him 
bears  to  the  entire  capital  stock  held  by  solvent  stockholders  within 
the  jurisdiction,  liable,  in  respect  of  the  same  debts,  to  be  ascertained 
at  the  time  judgment  is  rendered." '  It  is  thus  seen  that  the  inter- 
pretation which  the  Ohio  court  put  upon  their  statute  gives  to  a 
creditor,  in  case  the  shares  have  been  transferred  subsequently  to 
the  contracting  of  his  debt,  a  greater  security  than  he  would  have 
in  case  they  had'not  been  so  transferred,  —  that  is  to  say,  the 
holder,  at  the  time  the  proceedings  are  instituted  to  charge  the 
stockholders,  becomes  primarily  liable,  as  between  himself  and  his 
transferor,  in  respect  of  such  debt,  though  secondarily  liable  as 
between  himself  and  the  corporation;  and  that,  if  he  cannot, 
by  reason  of  insolvency,  respond,  his  transferor,  who  was  a  stock- 
holder when  the  debt  was  created,  must  respond.  Such  we  under- 
stand to  be  the  efiFect  of  the  decision  of  that  court  in  a  case  where, 
in  a  proceeding  in  equity  to  charge  the  stockholders  of  an  insolvent 
corporation,  the  district  court  found  that  three  of  them  were  not 
owners  of  their  shares  at  the  time  when  the  indebtedness  to  the 
plaintiff  accrued,  and  thereupon  gave  judgment  for  them,  holding 
that  they  were  not  liable  to  an  assessment,  as  the  other  shareholders 
were.  But  the  Supreme  Court  held  that  the  finding  that  they  were 
not  owners  of  their  shares  at  the  time  when  the  indebtedness  of  the 
corporation  to  the  plaintiff  accrued,  did  not  authorize  a  judgment 
for  them.  "  If  the  finding  had  been,  that  the  stock  they  held  when 
the  action  was  commenced  had  not  been  sold  by  the  corporation 
until  after  the  debt  of  the  plaintiff  had  accrued,  the  judgment 


lowed  after  there  had  been  a  change  amount  due  from  any  stockholder  is 

in  one  of  the  five  judges  of  the  court,  not  collectible,   the  assignor  of  the 

Judge     Spear    having    succeeded  stock  up  to  the   time  the    liability 

Judge  Atherton,  —  and  without  any  attached  may  be  charged  with  the 

expressed   dissent.     Mason  v.  Alex-  deficiency. 

ander,  44  Ohio  St.  318.    This  last  case  '  Harbold  v.  Stobart,  46  Ohio  St. 

especially  reaffirms  the  proposition  of  397 ;  s.  c.  15  Am.  St.  Eep.  618 ;  21  Ohio 

the  former  case,  that  if,  by  reason  L.  J.  407;  s.  c.  21  Cent.  L.  J.  110;  21 

of  insolvency  or  non-residence,  the  N.  E.  Kep.  637. 
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would  have  been  proper.  If  the  stock  held  by  these  defendants 
had,  before  the  debt  accrued  to  the  plaintiff,  been  sold  by  the  cor- 
poration, and  they  afterwards  became  the  owners  of  it,  they  would 
be  primarily  liable  to  the  creditors  of  the  corporation."  '  It  is  also 
perceived  that  the  interpretation  thus  put  by  the  Ohio  court  upon 
their  constitutional  provision  and  statute  imposes  on  the  stockhold- 
ers, who  are  such  at  the  time  of  the  suspension  of  the  corporation, 
a  more  onerous  liability  than  that  which  is  held  to  rest  upon  stock- 
holders in  national  banks,  in  this  particular,  —  that  each  stock- 
holder's ratable  contribution  is  stated  upon  the  basis  of  the  solvent 
stockholders,  thus  making  the  solvent  answer  for  the  insolvent; 
whereas,  the  contrary  is  the  rule  under  the  National  Banking  Act.'' 

§  3227.  Under  "Virginia  Code  Both  Transferor  and  Trans- 
feree liiable. —  By  the  code  of  Virginia  it  is  provided  that  "no 
stock  shall  be  assigned  on  the  books  without  the  consent  of  the  com- 
pany, until  all  the  money  which  has  become  payable  thereon  has 
been  paid;  and  on  any  assignment  the  assignee  and  assignor  shall 
each  be  liable  for  any  installment  which  may  have  accrued,  or 
which  may  thereafter  accrue."*  The  same  statute  also  provides 
that  "a  person  in  whose  name  shares  of  stock  stand  on  the  books 
of  a  company  shall  be  deemed  the  owner  thereof,  as  regards  the 
company."*  Under  this  statute  a  transferor  or  assignor  of  shares 
of  stock  is  still  liable  for  unpaid  subscriptions,  whether  the 
installments  accrue  before  or  after  the  assignment.*  Under  it 
one  who  purchases  stock  in  his  own  name,  although  merely  as  a 
broker,  and  immediately  assigns  it,  continues  liable  for  future, 
as  well  as  past,  assessments  upon  the  stock,  though  the  assignee 
becomes  liable  also."  Although  the  statute  makes  both  the  assignor 
and  the  assignee  of  corporate  stock  liable  for  unpaid  subscriptions, 
a  release  of  one  does  not  necessarily  discharge  the  other,  the  lia- 
bility being  several  and  not  joint.'  Moreover,  under  this  statute  the 
implied  obligation  on  the  part  of  an  assignee  of  such  stock  to  indem- 

'  Bonewitz  v.  Van  Wert  Oounty  242;  McKim  v.  Glenn,  66  Md.  479; 

Bank,  41  Ohio  St.  78.  Hawkins  v.  Glenn,  131   U.   S.  319 ; 

2  Rev.  Stats.  U.  S.,§  5151 ;  a««€,  §  294.  Glenn    v.  Priest,   48    Fed.   Eep.   19. 

Compare  post,  §  3430,  et  seg.  *  McKim  v.  Glenn,  66  Md.  479 ; 

'  Va.  code  1860,  ch.  57,  §  24.  g.  c.  8  Atl.  Rep.  130. 

*  Ibid.,  i  25.  '  Glenn  v.  Foote,  36  Fed.  Rep.  824; 

°  Hamilton  v.  Glenn,  85  Va.  901 ;  ».  c.  5  Rail.  &  Corp.  L.  J.  136. 
9  S.  E.  Rep.  129;  s.  c.  13  Va.  L.  J. 
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nify  his  immediate  assignor  against  calls  subsequently  made,  which 
the  assignor  is  compelled  to  pay,  exists  only  where  the  assignee  is 
the  holder  of  the  stock  at  the  time  the  call  is  made;  it  does  not 
extend  to  calls  made  subsequently  to^a  transfer  of  the  stock  by  such 
assignee  to  others.^ 

§  3228.  i:xception  in  Case  of  Liability  for  Laborers' 
Wages.  —  Another  exception  has  been  declared  under  a 
statute  such  as  we  have  already  had  occasioii  to  consider,^ 
making  shareholders  liable  for  the  wages  of  servants,  labor- 
ers, etc.  It  has  been  held  that  this  liability,  once  fixed,  can- 
not be  divested  by  the  shareholders  who  were  such  at  the  time 
when  the  indebtedness  accrued,  by  transferring  their  shares, 
although  such  transfer  may  have  taken  place  before  the  bring- 
ing of  the  action  to  charge  the  shareholder  individually.  The 
reason  is  that  the  statute  makes  the  wages,  when  they  are 
once  earned,  a  binding  obligation  on  the  part  of  the  share- 
holders, and  this  cannot  be  shifted  from  their  shoulders  with- 
out the  consent  of  the  other  party  to  the  contract.* 


Article  II.     Eight  of   Shareholder  to  Divest  His  Lia- 
bility. 

Sbction  Section 

3231.  Eight  to  transfer  shares.  3239.  Interpretation  of  such  regula- 

3232.  No  implied  power  to  restrain  tions. 

alienation  of  shares.  3340.  Not  retroactive. 

3233.  By-laws  restraining  transfers  of  3241.  When     purchaser     of    shares 

shares  void.  chargeable  with  notice  of  such 

3234.  Valid  only  so  far  as  necessary  to  a  by-law. 

protect  rights  of  corporation.  3242.  When    transfers     require    ap- 

3235.  Distinction  between  by-law  and  proval  of  directors. 

charter  provision  restraining  3243.  Usage  that  stock  not  transfer- 
such  alienation.  able  where  holder  indebted  to 

3236.  How  as  to  national  banks.  company. 

3237.  Restraining  transfers.  3244.  Effect  of  certificate  transferable 

3238.  By-laws    prohibiting   transfers  on  its  face. 

while  transferor  indebted  to  8245.  Power  to  impose  such  restraint 
corporation.  in  the  certificate. 

1  Brinkley  v.  Hambleton,  67  Md.  '  Ante,  §  3146,  et  seq. 

169;  s.  c.  8  Atl.  Eep.  905;  10  East.  '  Jackson  v.  Meek,  87  Tenn.  69; 

Eep.  694.  «.  c.  10  Am.  St.  Eep.  620,  622. 
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Section 

S246.  Statutory  lien  of  a  corporation 
upon  its  shares. 

3247.  Lien  created  by  articles  of  incor- 

poration. 

3248.  Effect  and  extent  of  such  lien. 


Section 

3249.  Effect  of  such  a  lien  upon  in« 

dorsers  and  sureties. 

3250.  Waiver  of  this  lien  by  the  cor- 

poration. 


§  3231.  'Right  to  Transfer  Shares.  —  The  leading  differ- 
ence  between  a  corporation  or  joint-stock  company  and  a 
simple  partnership  discovers  itself  in  the  fact  that  the  mem- 
bers of  the  former  may  freely  transfer  their  shares  to  strangers, 
introducing  the  latter  in  their  stead;  ^  whereas,  if  a  member 
of  a  simple  partnership  sells  out  his  interest,  this  amounts  to 
a  dissolution  of  the  firm.^  Shares  of  stock  in  a  corporation 
are  personal  property.'  The  jus  disponendi  is  essential  to  the 
very  notion  of  property.  The  general  rule,  subject  to  qualifi- 
cations growing  out  of  the  peculiar  nature  of  the  property, 
and  others  founded  in  the  governing  statute  or  constitution 
of  the  company,  is,  that  a  shareholder  may  freely  transfer 
his  shares  to  any  other  person  capable  of  making  or  taking  a 
a  contract,  thus  introducing  the  latter  as  a  member  of  the 
corporation  in  his  stead.* 


*  Ante, !)  2300,  et  seq.;  Allen  v.  Mont- 
gomery R.  Co.,  11  Ala.  437, 451 ;  Over- 
seers V.  Sears,  22  Pick.  (Mass.)  122, 
131;  Oole  v.  Byan,  52  Barb.  (N.  Y.) 
168;  Brightwell  v.  Mallory,  10  Yerg. 
(Tenn.)  196;  Weston's  case,  L.  E.  4 
Oh.  20;  Johnson  v.  Laflin,  5  Dill. 
(U.  S.)  75;  3.  c.  6  Cent.  L.  J.  124; 
Gilbert's  case,  L.  R.  5  Oh.  559.  See 
Bank  of  Attica  v.  Manufacturers'  &c. 
Bank,  20  N.  Y.  501. 

'  Middletown  Bank  o.  Magill,  5 
Oonn.  28,  68.  On  the  subject  of  the 
right  of  lien  of  a  corporation  upon  its 
shares,  see  ante,  §  2317 ;  also  11  Am. 
Dec.  581,  note. 

»  AnU,  §  1066. 

"  Bank  of  Attica  v.  Manufacturers' 
&c.  Bank,  20  N.  Y.  501 ;  Bent  v.  Hart, 
10  Mo.  App.  143,  147 ;  Waltham  Bank 
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V.  Waltham,  10  Met.  (Mass.)  334; 
Hutchins  v.  State  Bank,  12  Met. 
(Mass.)  421 ;  Wheelock  v.  Moulton,  15 
Vt.  519;  Isham  v.  Bennington  Iron 
Co.,  19  Vt.  230;  Arnold  v.  Ruggles,  1 
E.  I.  165;  Denton  v.  Livingston,  9 
Johns.  (N.  Y.)  96;  6  Am.  Dec.  264; 
Gilpin  V.  Howell,  5  Pa.  St.  41 ;  s.  c. 
45  Am.  Dec.  720 ;  Slaymaker  v.  Bank 
of  Gettysburg,  10  Pa.  St.  373;  State 
V.  Franklin  Bank,  10  Ohio,  91 ;  Johns 
V.  Johns,  1  Ohio  St.  350;  Heart  v. 
State  Bank,  2  Dev.  Eq.  (N.'  O.)  Ill; 
Planters'  &  Merchants'  Bank  v. 
Leavens,  4  Ala.  753;  Union  Bank  v. 
State, 9  Yerg.  (Tenn.)  490;  Bright- 
well  V.  Mallory,  10  Yerg.  (Tenn.) 
196.  For  an  illustrative  case  turning 
upon  the  question  of  this  right,  see 
Bent  V.  Hart,  10  Mo.  App.  143. 
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§  3232.  STo  Implied  Power  to  Kestrain  Alienation  of 
Shares.  —  It  follows  that  a  corporation  cannot  restrain  one  of 
its  members  from  transferring  his  shares,  unless  the  Legisla- 
ture has  given  it  power  so  to  do,  or  unless  the  members  them- 
selves have  clothed  it  with  such  power  in  the  by-laws  or 
other  governing  instrument.  In  England  this  power  may  be 
exercised  by  the  corporation,  through  its  directors  or  other 
officers,  where  it  is  given  by  the  deed  of  settlement  or  other 
constating  instrument;  but  an  American  court  has  gone  so 
far  as  to  hold  that  a  by-law  of  a  bank  prohibiting  the  transfer 
of  its  stock  is  void  as  in  restraint  of  trade.^  But  it  would,  no 
■doubt,  be  competent,  in  the  absence  of  any  element  of  estoppel 
in  favor  of  creditors,  for  all  the  members  of  a  corporation  to 
agree  that  no  member  should  be  permitted  to  withdraw  from 
the  concern  without  consent  of  the  others,  for  this  would  be 
nothing  more  than  to  assume,  by  universal  consent,  one  of 
the  incidents  of  a  partnership.  But  it  has  been  held  that  the 
power  to  regulate  the  transfer  of  shares,  conferred  by  the  by- 
laws of  a  corporation  upon  its  directors,  does  not  enable  them 
to  restrain  such  transfers  altogether,  even  to  an  insolvent.^  It 
may  be  laid  down  as  entirely  clear  that  if  the  corporation  has 
no  lien  upon  or  interest  in  the  shares  at  the  time  when  the 
attempted  transfer  is  made,  such  transfer  is  good  between  the 
parties,  and  the  company  cannot  rightfully  object  to  the  same 
or  refuse  to  register  the  same  on  its  books.' 

§  3233.  By-laws  Kestraining  Transfers  of  Shares  "Void.  — 

The  right  of  alienation  being  an  incident  of  property,  a  by- 
law of  a  bank  prohibiting  the  alienation  of  its  stock,  or  put- 
ting restrictions  thereon,  has  been  held  void,  as  being  in 
restraint  of  trade.*     This  is  in  accordance  with  the  doctrine 


'  Moore  v.  Bank  of  Commerce,  62  For  a  learned  note  on  the  subject  of 

Mo.  377.  the  power  of  corporations  to  prohibit 

'  OhoTiteau  Spring  Co.  v.  Harris,  transfersof  their  shares,  with  the  cita- 

20  Mo.   382.      See,   also,  DriscoU  v.  tion  of  many  cases,  chiefly  English, 

West  Bradley  Man.   Co.,   36  N.  Y.  see  15  Am.  &  Eng.  Corp.  Cas.  574. 

Sup.  Ot.  488 ;  ante,  §5  1028,  1032.  *  Moore  v.  Bank  of  Commerce,  52 

»  People  11.  Crockett,  9  Cal.  112.  Mo.  377;  anU,  §1028. 
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laid  down  by  the  English  Court  of  Appeal  in  Chancery,  re- 
versing Lord  Romilly,  M.  R.  It  was  there  held  that  the 
directors  of  a  company  have  no  discretionary  power,  inde- 
pendently of  powers  expressly  given  them  by  the  articles  of 
association,  to  refuse  to  register  a  transfer  which  has  been 
bona  fide  made.  Therefore,  where  a  transferee  gave  an  address 
at  which  he  was  only  an  occasional  visitor,  it  was  held  that 
the  directors  were  bound  to  register  the  transfer,  although  the 
company  was  at  the  time  in  difficulties,  and  the  shares  were 
sold  by  the  transferor  in  order  to  get  rid  of  his  liabilities.' 
So,  a  by-law  which  required  the  consent  of  all  the  stock- 
holders to  a  transfer  of  the  shares  of  a  member  has  been  held 
void  as  against  public  policy,  even  where  the  stockholders  were 
originally  copartners,  and  the  one  attempting  to  transfer  his 
stock  voted  for  such  by-law.^ 

§  3234.  Valid  Only  so  Far  as  Necessary  to  Protect  Kights 
of  Corporation.  —  Other  courts  hold  that  by-laws  of  corpora- 
tions restraining  the  transfer  of  shares  are  only  valid  in  so 
far  as  they  operate  to  protect  the  rights  of  the  corporation  in 
respect  of  the  shares;  they  are  not  valid  where  they  merely 
interfere  with  the  rights  of  third  persons.^  When,  therefore, 
the  president  of  a  bank,  who  was  a  surety  upon  the  note  of  an 
insolvent  stockholder  to  a  third  person,  took  an  assignment  of 
the  stock  of  such  stockholder  for  his  indemnity,  and  the  stock- 
holder was  at  the  time  also  indebted  to  the  bank, — it  was  held 
that  as  the  corporation  had  no  express  lien  upon  the  shares 

^  Weston's  case,  L.  R.  4  Oh.  20.  the  Secretary  of  State,  as  is  required 

'  In  re  Klaus,  67  Wis.  401 ;   s.  c,  by  statute,  and  which  is,  moreover, 

29  N.  W.  Kep.  582;  26  Am.  L.  Eeg.  unknown  to  the  purchaser  of  shares, 

(n.  b.)  98.      See,  also,  as  to  national  is  not  binding  upon  him;  and  not- 

banks,  Feckheimer  v.  National  Exch.  withstanding  such  rule,  if  the  corpo- 

Bank,  79  Va.  80.    But  see.  ante,  §  1032.  ration  refuses  to  transfer  on  its  books 

For  stronger  reasons  a  mere  rule  of  shares  which  he  has  purchased,  he 

the  board  of  directors  of  a  corpora-  may  maintain  an  action  against  them 

tion  prohibiting  the  transfer  of  shares  for  the  damages.    Carroll  v.  Mullan- 

by  its  members  when  they  are  in-  phy  Sav.  Bank,  8  Mo.  App.  249,  254. 
debted  to  the  corporation,  which  rule  *  Farmers'  &c.  Bank  v.  Wasson,  48 

does  not  have  in  law  the  effect  of  a  Iowa,  336 ;  s.  c.  30  Am.  Eep.  398. 
by-law,  and  is  not  filed  as  such  with 
2330 


DIVESTING    LIABILITY    BY    TRANSFER.       [3  TllOmp.   Corp.   §  3236. 

of  the  insolvent,  and  as  the  law  gives  no  implied  lien,  the 
directors  could  not  rightfully,  under  such  a  by-law,  withhold 
their  consent  to  the  transfer,  and  that  the  transferee  took  an 
equitable  title.* 

§  3235.  Distinction  between  By-law  and  Charter  Provision 
Kestralning  such  Alienation.  —  Somewhat  in  accordance  with 
this  theory,  a  distinction  has  been  taken  between  a  restraint 
imposed  upon  the  alienation  of  shares  by  a  by-law,  and  such 
a  restraint  imposed  by  the  charter  or  governing  statute  of  the 
corporation, —  with  the  conclusion  that  where  the  restraint  is 
imposed  by  a  by-law  merely,  this  is  to  be  allowed  an  opera- 
tion no  further  than  is  necessary  to  protect  the  rights  of  the 
corporation,  leaving  the  transfer  good  as  between  the  trans- 
feror and  the  transferee;  but  that  where  it  is  prohibited  by 
the  charter  or  governing  statute  under  conditions  named,  that 
prohibition  renders  the  transfer  void  even  as  between  the 
parties  to  it.^  But  whether  this  distinction  is  well  founded 
may  be  doubted,  in  view  of  the  fact  that  statutes  and  charter 
provisions  prohibiting,  expressly  or  impliedly,  the  transfer  of 
shares,  except  upon  the  books  of  the  corporation,  are  gener- 
ally construed  as  enacted  to  protect  the  rights  of  the  corpora- 
tion merely,  to  prevent  such  a  transfer  from  being  good  as 
against  it,  while  leaving  it  good  as  between  the  parties  to  it.' 

§  3236.  How  as  to  National  Banks.  —  Although  two  State 
decisions  may  be  quoted  in  favor  of  the -proposition  that  it  is 
competent  for  a  national  banking  association  to  make  a  by-law 
restraining  the  transfer  of  shares,  without  the  assent  of  the 
directors,  so  long  as  the  stockholder  is  indebted  to  the  bank,* 
and  although  by  the  express  language  of  the  governing  stat- 
ute "  every  person  becoming  a  shareholder  by  such  transfer 
shall,  in  proportion  to  his  shares,  succeed  to  all  the  rights 

•  Farmers'  &c.  Bank  v.  Wasson,  48  *  Lockwood  v.  Mechanics'  Nat. 
Iowa,  336;  s.  c.  30  Am.  Bep.  398.             Bank,  9  B.  I.  308;  s.  c.  11  Am.  Eep. 

2  O'Brien  v.  Oummings,  13  Mo.  253;  Young  v.  Vough,  23  N.  J.  Eq. 
App.  197,  198.  825. 

*  Ante,  §  2889, 
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and  liabilities  of  the  prior  holder  of  such  shares,"^  —  yet  it  is 
settled  that  no  power  exists  in  such  a  corporation,  either  In 
its  articles  of  association  or  in  its  by-laws,  to  impose  a  lien 
upon  the  shares  of  its  stockholders  to  secure  an  indebtedness 
to  itself.^  It  has  been  held  that  such  a  hy-law  is  void,  in  so 
far  as  it  intends  to  secure  the  bank  by  a  lien  upon  the  shares 
of  one  of  its  stockholders  for  a  loan  made  to  him,  as  being  in 
contravention  of  that  section  of  the  statute '  which  prohibits 
such  banks  from  making  loans  on  the  security  of  their  own 
stock.* 

§  3237.  Restraining  Transfers  when  Shareholders  Indebted 
to  Corporation.  —  Every  corporation  has  power,  within  the 
limits  prescribed  by  its  charter  and  by  the  general  law,  to 
make  regulations  prohibiting  the  transfer  of  shares  by  mem- 
bers who  stand  indebted  to  the  corporation.  Such  regu- 
lations amount  to  nothing  more  than  the  assertion  of  a  species 
of  lien  upon  the  shares  in  favor  of  the  corporation,*  and  the 
refusal  of  the  corporation  to  accept  the  credit  of  sovie  one  else — 
it  may  be  an  irresponsible  person — for  the  credit  which  was 
accepted  when  the  transferor's  subscription  was  received  and 
the  shares  were  issued  to  him.  It  is  no  sound  argument 
against  this  conclusion,  that  such  regulations  are  not  in 
harmony  with  the  general  laws  of  the  State  regulating  the 
transfer  of  personal  property.'  This  conclusion  is  impera- 
tively required  by  the  reason,  upon  which  alone  it  is  possible 
to  uphold  the  doctrine,  that  the  liability  for  the  unpaid  bal- 
ance of  a  share  subscription  follows  the  sharesJ  That  reason 
is  that  there  is  a  species  of  novation  resulting  from  the  cour 
current  consent  of  the  transferor,  the  transferee,  and  the  cor- 
poration. But  the  reason  totally  fails  if  the  corporation  is 
incapable  of  withholding  its  consent. 

1  Rev.  Stats.  U.S., §  5139.  of  St.  Joseph,  70  Mo.  262;  Mechanics' 

'  Ante,  §  2319.  Bank  v.  Merchants'  Bank,  46  Mo.  513 ; 

*  Rev.  Stats.  U.S.,  §  5201.  «.  c.  100  Am.  Dec.  388. 

*  Feckheimer  v.  National  Exch.  «  St.  Louis  Perpetual  Ins.  Oo.  v. 
Bank,  79  Va.  80.  Goodfellow,  supra;  Mechanics'  Bank 

*  St.  Louis  Perpetual  Ins.  Oo.  v.  v.  Merchants'  Bank,  awpra. 
Goodfellow,  9  Mo.  149;  Kahni;.  Bank  '  AnU,  §  3222. 
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§  3238.  By-laws  Prohibiting  Transfers  while  Transferor 
Indebted  to  Corporation. — These  are,  therefore,  generally 
upheld  as  valid;'  but  whether  they  are  so  or  not  would  seem  to 
depend  upon  the  question  whether  the  corporation  has  power, 
under  its  charter,  to  make  such  a  by-law.  Cases  are  found  which 
hold  that  the  corporation  has  this  power;  but  the  conclusion  of 
the  court  seems  to  have  been  influenced  by  the  language  of  par- 
ticular statutes  or  charters.^  By-laws  have  been  upheld  provid- 
ing that  if  any  member  becomes  indebted  to  the  company,  his 
stock  shall  be  liable  for  the  debt.'  A  charter  provision  that  the 
stock  shall  be  assignable  on  the  books  of  the  bank,  under  such 
regulations  as  the  trustees  shall  establish,  is  held  to  authorize 
a  by-law  that  "  no  stockholder  shall  be  permitted  to  transfer 
his  stock  while  in  default."*  Under  a  similar  charter  pro- 
vision, a  by-law  has  been  upheld  prohibiting  any  transfer  of 
stock  in  the  company  by  a  person  indebted  to  it,  where  the 
certificates  of  stock  stated  that  the  stock  was  transferable 
on  the  books  of  the  company  only  in  conformity  to  the  char- 
ter and  by-laws.*  A  power  conferred  by  the  charter  to  make 
rules  concerning  the  transfer  of  stock,  and  also  to  make  by-laws, 
has  been  held  to  extend  to  the  making  of  a  by-law  that  no 
stockholder  shall  sell  his  stock  while  indebted  to  the  com- 
pany.* So,  it  was  held  that  a  corporation,  organized  under  a 
statute  which  authorizes  it  to  make  by-laws  for  "the  manage- 
ment of  its  property,  the  regulation  of  its  afPairs,"  and  "the 
transfer  of  its  stock,"  and  which  further  provides  that  the 
stock  of  the  company  "shall  be  transferable  in  such  manner 

'  Ante,  §  2321. 

»  Weston  V.  Bear  Biver  &c.  Co.,  5  '  St.  Louis  &c.  Ins.  Co.  v.  Good- 

Oal.  186,  189 ;   s.  c.  63  Am.  Dec.  117 ;  fellow,  9  Mo.  149.    See,  also,  Brent  v. 

People  V.  Crockett,  9  Cal.  112,  116;  Bank  of  Washington,  10  Pet.  (U.  S.) 

as  explained  in  Pendergast  v.  Bank,  596,  615. 

2  Saw.  (TJ.  S.)  108,  116.  '  M'Dowell  v.  Bank  of   Wilming- 

s  Child  «;.  Hudson's  Bay  Co.,  2  P.  ton,  1  Harr.   (Del.)  27;    Leggett  v. 

Wms.  207.    In '  assignees  of  Morgan  Bank  of    Sing  Sing,  24  N.  Y.  283 ; 

V.  Bank  of   North  America,  8  Serg.  Vansands  v.  Middlesex  County  Bank, 

&E.  (Pa.)  73,  89;   s.  c.  11  Am.  Dec.  26  Conn.  144,  157.    But  the  contrary 

575,  the  court  speak  of  the  doctrine  view  was  taken  in  Bank  of  Attica  v. 

of  this  case  as  the  recognized  law.  Manufacturers'    &  Traders'  Bank,  20 

*  Cunningham   v.    Alabama    Life  N.  Y.  501. 
Ins.  Co.,  4  Ala.  652, 
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as  shall  be  prescribed  by  the  by-laws  of  the  company,"  —  has 
power  to  make  a  by-law,  providing  that  no  transfer  of  stock 
shall  be  made  upon  the  books  of  the  corporation  until  after 
the  payment  of  all  indebtedness  to  the  corporation  due  from 
the  person  in  whose  name  the  stock  stands  on  its  books.' 

§  3239.  Interpretation  of  such  Kegulations.  —  A  by-law 
restraining  the  transfer  of  shares  while  the  holder  is  "indebted" 
to  the  company,  embraces  cases  where  debts  have  been  con- 
tracted, but  which  are  not  yet  due  and  payable.  The  word 
"indebted,"  when  employed  in  a  by-law  or  charter  restraining 
a  stockholder  from  transferring  his  stock  while  indebted  to 
the  company,  is  said  to  apply  as  well  to  debts  to  become  due 
as  tb  those  which  are  actually  due,  and  as  well  to  those  owing 
by  the  stockholder  as  surety  or  indorser  as  to  those  in  which 
he  is  the  principal  debtor;  since  the  time  of  negotiating  a  loan 
is  the  period  when  the  directors  must  look  out  for  security, 
and  the  fact  that  a  borrower  or  indorser  is  a  stockholder  may 
induce  them  to  be  less  attentive  in  taking  security  than  they 
otherwise  would  be.'*  The  same  interpretation  has  been  put 
upon  a  by-law  of  a  bank  which  forbade  the  transfer  of  stock 
by  any  stockholder  until  he  should  have  discharged  "all  debts 
due  by  him"  to  the  association;  this  included  liabilities  not 
matured  at  the  time  of  the  transfer.'  But  by-laws  which  pro- 
vide that  no  transfer  of  stock  shall  be  allowed  or  valid  so  long 
as  the  holder  is  in  arrears  to  the  corporation,  or  in  any  form 
indebted  to  it,  and  by  the  terms  of  which,  arrears  to  the  cor- 
poration are  a  lien  upon  all  stock  held  by  any  stockholder  for 
the  security  of  any  debt  owing,  in  any  form,  to  the  corporation 


'  Pendergast  v.  Bank  of  Stockton,  N.  Y.  283.    One  becoming  the  owner 

2  Saw.  (TJ.  S.)  108.  of  stock  subject  to  this  law,  and  hav- 

^  St.  Louis  Perpetual  Ins.  Oo.  v.  ing  knowledge  of  the  law,  but  who 

Goodf  ellow,  9  Bio.  149, 154,  citing  Ang-  yet  omitted  to  give  the  bank  notice  of 

&  A.  Corp.  295,  445;   Grant  v.  Me-  his  ownership,  thereby  enabling  his 

chanics'  Bank,  15  Serg.  &  B.   (Pa.)  vendor  to  have  credit  at  the  bank  as 

240.    See,  also,  Sewall  v.  Lancaster  a  stockholder,  held  his  stock  subject 

Bank,  17  Id.  285,  construing  a  similar  to  a  lien  for  liabilities  contracted  to 

word  in  a  statute.  the  bank  by  his  vendor.    Ibid. 

'  Leggett  V.  Bank  of  Sing  Sing,  24 
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by  such  stockholder,  whether  the  same  is  due  or  not  due,  and 
whether  such  liability  was  created  before  or  after  the  issue  of 
the  stock  certificate,  —  have  been  held  not  to  restrain  the  trans- 
fer of  shares  by  a  shareholder  whose  only  indebtedness  to  the 
corporation  was  a  portion  of  the  subscription  price  of  his  shares 
which  had  not  been  called  for  by  the  directors.  This  conclu- 
sion is  rested  in  part  upon  the  propriety  of  construing  the 
by-law  so  as  to  make  it  harmonize  with  the  general  law  of  the 
State,  which  restrains  the  transfer  of  shares  when  previous 
calls  thereon  have  not  been  fully  paid,  and  also  upon  the  pro- 
priety of  so  construing  it  as  to  give  effect  to  the  term  "in 
arrears,"  —  the  court  conceding  that  the  word  "indebted," 
standing  alone,  is  large  enough  to  embrace  an  uncalled  bal- 
ance due  upon  corporate  shares.* 

§  3240.' Not  Ketroactive. —  We  have  already  seen  that  the 
by-laws  of  corporations  are  not  allowed  to  have  a  retroactive 
operation.'^  So,  where  the  power  exists  in  the  board  of  direct- 
ors of  a  corporation  to  pass  a  prospective  by-law  providing 
that  no  transfer  of  shares  shall  be  made  by  a  shareholder  who 
is  indebted  to  the  corporation,  yet  such  a  by-law  cannot  be 
made  to  operate  so  as  to  invalidate  a  transfer  made  before  its 
passage.^ 

§  3241.  When  Purchaser  of  Shares  Chargeable  with  Notice 
of  such  a  By-law.  —  It  has  been  reasoned  that  a  purchaser  of 
shares  of  an  incorporated  bank  takes  an  equitable  assignment, 
subject  to  the  rights  of  the  bank  under  its  charter,  of  which 
the  assignee  is  bound  to  take  notice.*  This  is  nothing  more 
than  an  application  of  the  principle  that  one  who  buys  per- 
sonal property,  other  than  negotiable  securities,  takes  no 
more  than  his  vendor  has  to  sell;  but  in  view  of  the  extent  to 
which  later  decisions  have  gone  in  upholding  the  quasi-negoti- 


1  Kahn  v.  Bank  of  St.  Joseph,  70  »  Ante,  §  1019. 

Mo.   262;    distinguishing  Pittsburgh  '  People  «.  Crockett,  9  Gal.  112. 

&c.  R.  Oo.  V.  Clarke,  29  Pa.  St.  146.  *  Farmers'   Bank  of  Maryland  v. 

150  Iglehart,  6  Gill  (Md.),  50. 
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able  character  of  corporate  share  certificates/  it  may  be  doubted 
whether  at  the  present  day  they  would  hold  the  same  doctrine. 
But,  however  this  may  be,  there  is  no  difficulty  in  holding 
that  a  purchaser  of  shares  who  takes  with  express  notice  of  such 
an  incumbrance,  although  in  the  form  of  a  by-law  (assuming 
the  same  to  be  valid),  takes  subject  to  the  rights  of  the  cor- 
poration thereunder.^ 

§  3242.  When  Tranfers  Require  Approval  of  Directors.  — 

The  English  courts  have  held  that  where  the  constitution  of 
the  company  requires  the  approval  of  the  board  of  directors  in 
order  to  the  validity  of  a  transfer,  a  court  will  not  deprive 
them  of  the  right  to  act  upon  the  matter  in  the  first  instance, 
nor  substitute  its  discretion  for  theirs.'  And  where  the  deed 
of  settlement  of  a  banking  company  declared  that  no  person 
should  be  entitled  to  become  a  transferee  of  shares  unless  he 
was  approved  of  by  the  board  of  directors,  it  was  held  that 
the  directors  must  not  exercise  the  power  to  restrain  transfers 
unreasonably,  and  that  they  would  be  controlled  in  this 
respect  by  a  court  of  equity.* 

§  3243.  Usage  that  Stock  not  Transferable  where  Holder 
Indebted  to  Company. — It  has  been  held  that,  in  the  absence 
of  a  by-law  or  other  regulation  so  prescribing,  a  practice  or 
usage  of  the  corporation,  to  the  effect  that' transfers  of  its  shares 
cannot  take  place  where  the  intending  transferor  is  indebted 
to  the  company,  is  good  as  against  a  voluntary  assignee." 
Where  the  certificate  of  shares  recites  that  the  corporation  has 
a  lien  on  the  shares  for  any  indebtedness  of  the  shareholder 
to  it,  this  statement  and  usage  under  it  have  been  held  suf- 
ficient proof  of  such  a  regulation.  And  it  has  been  held  that 
such  a  usage,  known  to  the  stockholder,  is  a  sufficient  justi- 
fication to  the  corporation  for  refusing  to  make  a  transfer.* 

'  Ante,  §  2353.  '  Morgan  v.  Bank  of  North  Amer- 

'  State  Sav.  Asso.  v.  Nixon-Jones  ica,  8  Serg.   &  E.  (Pa.)  73;  s.  c.  H 

Printing  Co.,  25  Mo.  App.  642.  Am.  Dec.  575. 

^  Walker's  case,  L.  E.  2  Eq.  554.  *  Vansands  v.  Middlesex  County 

*  Eobinson   v.    Chartered    Bank,  Bank,  26  Conn.  144. 

L.  E.  1  Eq.  32. 
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But  if  a  lien  has  been  created  in  some  other  lawful  mode,  the 
fact  that  there  was  no  usage  from  which  such  a  lien  on  the 
shares  in  favor  of  the  corporation  could  arise,  is  no  defense 
to  its,  enforcement,  where  it  does  not  appear  that  there  was 
any  usage  against  it.^ 

§  3244.  Effect  of  Certificate  Transferable  on  Its  Face.  — 

On  the  other  hand,  if  a  corporation  issues  a  certificate  of 
stock,  which  recites,  without  qualification,  that  the  shares 
are  transferable,  it  thereby  waives  any  lien  which  it  might 
otherwise  have  asserted,  and  estops  itself  from  afterwards  set- 
ting up  any.^  This  is  analogous  to  the  rule  already  consid- 
ered, which  protects  the  bona  fide  holders  of  shares  which 
have  been  issued  as  "paid  up."^ 

§  3245.  Power  to  Impose  such  Kestraint  in  the  Certifi- 
cate. —  "Without  reference  to  the  question  of  the  power  of  a 
corporation  to  impose  such  a  restraint  upon  alienation  by  a 
recital  upon  a  share  certificate,  we  have  judicial  authority  for 
the  proposition  that  where  a  banking  corporation  issues  such 
a  certificate  to  an  original  taker  of  its  shares,  reciting  thereon 
that  no  transfer  will  be  made  until  all  indebtedness  to  the  bank 
by  the  person  in  whose  name  the  shares  stand  on  its  books 
shall  have  been  paid,  he  assents  to  that  condition,  and  that 
one  who  purchases  from  him  his  shares  evidenced  by  such  a 
certificate  also  assents  to  it;  so  that  if  the  bank  refuses  a  trans- 
fer because  the  transferor  is  indebted  to  it,  the  transferee  can- 
not maintain  an  action  against  it  for  damages,  and  this 
although  there  was  no  by-law  or  custom  of  the  bank  restrain- 
ing such  a  transfer.* 


'  Jennings  v.  Bank  of  California,  21  Pac.  Bep.  852.    This  decision  is  be- 

79  0al.  323;  s.  c.  21  Pac.  Eep.  852;  lieved  to  be  untenable.    It  goes  to  the 

12  Am.  St.  Eep.  145.  length  of   asserting  the   proposition 

'  Fitzhugh  V.  Bank  of  Shepherds-  that  a  banking  corporation  can  im- 

ville,  3  T.  B.  Mon.  (Ky.)  126;  «.  c.  16  pose  a  restraint  upon  the  alienation 

Am.  Dec.  90.  of  its  shares,  and  in  effect  create  a 

'  Ante,  §  1680,  et  seq.  mortgage  of  its  own  shares  in  its  own 

*  Jennings  v.  Bank  of  California,  favor,  by  a  mere  redtal  on  a  share 

79  Oal.  823;  s.  c.  12  Am.  St.  Eep.  145;  certificate  that  it  does  so. 
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§  3246.  Statutory  Lien  of  a  Corporation  upon  Its  Shares. 

It  may  be  assumed  that,  in  the  absence  of  a  statute,  a  valid 
by-law,  or  a  contract,  the  corporation  has  no  lien  on  the  shares 
of  a  member  to  secure  an  indebtedness  of  the  member  to  the 
corporation.^  But  it  has  been  very  common  in  American 
charters,  especially  in  the  charters  of  banking  corporations, 
to  provide  for  such  a  lien.^  And  such  a  lien  may,  of  course, 
be  created  by  a  provision  in  the  charter '  of  the  corporation,  or 
in  a  general  statute  governing  it.  Such  a  lien  for  a  general 
balance  is  created  by  a  charter  provision  that  no  stockholder 
indebted  to  the  corporation  shall  be  permitted  to  make  any 
transfer  of  his  stock,  or  receive  any  dividend,  until  such 
debt  is  paid  or  secured.*  As  we  shall  see  hereafter,^  statutes 
which  provide  that  no  transfer  of  bank  stock  shall  be  valid  or 
effectual  until  it  is  registered  in  a  book  of  the  bank  to  be  kept 
for  that  purpose,  and  that  debts  of  the  vendor,  due  to  the  bank, 
shall  be  first  paid,  are  intended  merely  for  the  protection  of 
the  corporation,  to  give  them  such  a  lien,  and  enable  them  to 
know  to  whom  dividends  are  due."  A  statutory  provision 
that  no  stockholder  indebted  to  the  corporation  shall  be 
allowed  to  make  a  transfer  of  his  shares  or  receive  a  dividend 
until  such  indebtedness  is  discharged,  extends  to  a  general 
indebtedness  (as,  for  instance,  an  indebtedness  arising  from 
discounting  notes),  and  is  not  confined  to  an  indebtedness  in 
respect  of  his  shares.'  The  word  "indebted,"  in  such  a  stat- 
ute, includes  the  case  of  a  note  discounted  at  the  bank,  but 
not  actually  dwe  at  the  time  the  transfer  is  applied  for.'     Such 

'  It  has  136611  held,  apparently  in  Pet.   (IT.   S.)  596;   German  Security 

deference  to  this  theory,  that  a  bank-  Bank  v.  Jefferson,  10  Bush  (Ky.),  326. 

ing  corporation  has  no  lien  upon  its  *  Kenton  Ins.  Co.  v.  Bowman,  84 

shares  for  debts  due  from  the  holders  Ky.  430 ;  s.  c.  1  S.  W.  Rep.  717. 

to  the  bank.    Heart  v.  State  Bank,  2  "  Post,  §  3283,  et  seq. 

Dev.  Eq.  (N.  0.)  111.  Contra,  Downer  "  Bank  of  Utica  v.  Smalley,  2  Cow. 

t).ZanesvilleBank,Wright  (Ohio),  477.  (N.  Y.)  770;  t.  c.  14  Am.  Dec.  526. 

That  there  is  no  such  lien  at  common  '  Eogers  v.  Huntingdon  Bank,  12 

law,  see  ante,  §  2317;  People  v.  Crock-  Serg.  &  B.  (Pa.)  77. 

ett,  9  Cal.  112 ;  DriscoU  D.  West  Brad-  'Grant   v.  Mechanics'  Bank,  15 

ley  &c.  Co.,  59  N.  Y.  96.  Serg.  &.  K.  (Pa.)  140;  s.  p.  Sewall  v. 

*  29  Cent.  L.  J.  154,  note.  Lancaster  Bank,  17  Id.  285. 

'  Brent  v.  Bank  of  Washington,  10 
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a  lien  would,  of  course,  be  no  lien  unless  it  were  paramount 
to  any  demand  against  the  shares,  of  whatever  nature  or  to 
whatever  person  or  body  politic,  which  may  be  placed  upon 
them  by  the  shareholder;  and  hence  the  shareholder  cannot 
assign  them,  even  to  secure  a  debt  due  to  a  creditor  which  by 
statute  has  preference  over  other  creditors  in  the  distribution 
of  assets,  —  e.  g.,  to  the  United  States,  —  so  as  to  give  the 
assignee  priority  ovftr  the  corporation.^ 

§  3247.  Lien  Created  toy  Articles  of  Incorporation.  —  It  is 

equally  clear  that  such  a  lien  may  be  created  by  a  reservation 
of  it  in  the  articles  of  incorporation,^  unless  the  governing 
statute  expressly  or  impliedly  prohibits  the  creation  of  such 
a  lien,  and  grants  a  free  right  of  alienation,  as  in  the  case  of 
national  banks,  according  to  authoritative,  but  doubtful,  hold- 
ings.* 

§  3248.  Effect  and  Extent  of  such  Lien.  —  Such  a  lien  has 
been  held  paramount  to  that  acquired  by  the  levy  of  an  exe- 
cution upon  shares  by  a  judgment  creditor  of  the  shareholder, 
although  the  indebtedness  of  the  shareholder  to  the  corpora- 
tion was  evidenced  by  notes  which  had  been  renewed  and 
which  were  not  due  at  the  time  of  the  levy.*  Such  a  lien  is 
in  the  nature  of  a  right  oi  retainer,  and  extends  to  all  the  shares 
of  the  shareholder  so  long  as  he  remains  indebted  to  the  cor- 
poration, though  the  debt  be  less  than  the  value  of  the  shares, 
the  corporation  not  being  obliged  to  appropriate  a  part  and 
transfer  the  rest.^  This  is  not  different  in  principle  from 
the  case  where  property  is  mortgaged  to  secure  a  debt  much 
less  than  its  value,  in  which  case  a  judgment  creditor  of  the 
mortgagor  may  sell  the  equity  of  redemption  under  his  execu- 
tion, and  purchase  it,  and  then  redeem."     So  the  assignee  of 


'  Brent  v.  Bank  of  "Washington,  10  *  Sewall   v.    Lancaster   Bank,    17 

Pet.  (U.  S.)  596.  Serg.  &  E.  (Pa.)  285. 

»  Arnold  v.  Suffolk  Bank,  27  Barb.  '  Ibid. 

(N.  Y.)  424;   Leggett   v.  Bank,  24  "Watson  v.  Steele,  78  Ala.  361; 

N.  Y.  283.  Julian  v.  Ball,  26  Ind.  220 ;  s.  c.  89 

»  Ante,  §§  2319,  8236.  Am.  Dec.  460 ;  Coombs  v.  Oarr,  55  Ind. 
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the  shares  may  tender  to  the  corporation  what  is  due,  and  then 
have  an  action  against  it  for  refusing  to  transfer.^  But  where 
the  transferee  gives  the  corporation  no  notice  of  the  transfer, 
the  lien  extends  to  advances  subsequently  made  by  the  cor- 
poration to  the  transferor.^  And  this  is  so  where  the  secretary 
of  the  corporation  has  actual  knowledge  of  the  transfer,  pro- 
vided he  acquires  that  knowledge  in  a  transaction  in  his  pri- 
vate capacity,  so  that  he  is  not  interested  in  disclosing  it  to  the 
corporation.'  Where  a  shareholder  in  an  incorporated  bank, 
which  by  statute  had  such  a  lien  on  the  shares  of  its  mem- 
bers, procured  the  bank  to  discount  his  note,  and  made  a 
transfer  of  his  shares  on  the  last  day  of  grace,  and  the  trans- 
feree, on  the  following  day,  presented  the  assignment  and 
demanded  a  transfer  on  the  books  of  the  bank,  it  was  held 
that  the  bank  had  the  right  to  refuse  it.* 

§  3249.  Ett'ect  of  such  a  Liien  upon  Indorsers  and  Sureties. 

Such  a  lien,  though  intended  primarily  for  the  security  of 
the  corporation,  operates  incidentally  in  favor  of  the  sureties 
of  the  stockholder  who  is  indebted  to  the  corporation.  In  the 
case  of  a  banking  corporation  which  has  discounted  the  notes 
of  one  of  its  shareholders,  with  the  indorsement  of  a  third  per- 
son thereon,  it  operates  in  favor  of  the  indorser,  in  the  sense 
that  he  is  entitled  to  be  subrogated  to  the  rights  of  the  bank.* 
Hence,  if  the  bank  permits  the  shares  to  be  sold,  and  the  pro- 
ceeds to  be  applied  to  discharge  a  debt  due  to  the  bank  by  the 
same  debtor  on  a  note  of  a  subsequent  date,  the  surety  in  the 
previous  case  will  thereby  be  discharged.^ 


303 ;  Wellington  v.  Gale,  13  Mass.  483 ;  79  Gal.  323 ;  s.  c.  12  Am.  St.  Eep.  145 ; 

Atkyns  v.  Sawyer,  1  Kck.   (Mass.)  21  Pac.  Eep.  852. 

351 ;  s.  c.  11  Am.  Dec.  188;  Kaymond  '  Fast,  ch.  111.  See,  for  a  goodillus- 

V.  Holbom,  23  Wis.  57 ;  s.  c.  99  Am.  tration,   Piatt  v.   Birmingham  Axle 

Dec.  105;  2  Jones  Mort.,  §  1069;  note  Co.,  41  Oonn.  255. 

to  21  Am.  St.  Kep.  246.  *  Klopp  v.  Lebanon  Bank,  46  Pa. 

'  Pierson  v.  Bank  of  Washington,  St.  88. 
3  Granch  C.  0.  (U.  S.)  363.    Compare  "  Ibid. 

Conant  v.  Reed,  1  Ohio  St.  298.  •  Kuhns  v.  Westmoreland  Bank,  2 

'  Jennings  v.  Bank  of  California,  Watts  (Pa.).  136. 
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§  3250.  Waiver  of  this  Lien  by  the  Corporation. — Although 
this  lien  is  created  by  express  statute,  yet  it  may  be  waived 
by  the  corporation  through  its  proper  officers,  expressly  or  by 
reasonable  implication.'  Such  a  waiver  takes  place  where 
the  corporation  allows  the  transfer  to  be  registered  on  its 
books;  and  if  the  shares  are  not  fully  paid  up,  and  a  call  is 
subsequently  made,  the  transferee  cannot  set  up  the  defense 
to  the  payment  of  the  same  that  the  corporation  had  such  a 
lien.^  It  is  perhaps  merely  another  way  of  stating  this  prin- 
ciple to  say  that,  where  the  statute  gives  the  corporation  the 
option  of  prohibiting  transfers  of  shares  by  shareholders 
indebted  to  it,  no  lien  or  right  of  retainer  is  created  until 
that  option  is  declared.'  Evidence  given  by  the  cashier  of  a 
bank,  to  the  effect  that  "if  the  party  is  in  good  standing,  we 
don't  question  his  right  to  a  transfer,"  and  that  the  stock- 
holder was  allowed  a  large  overdraft,  has  been  held  not  to 
show  that  the  loan  was  made  on  the  shareholder's  personal 
credit  alone,  so  as  to  waive  the  lien  on  the  stock.* 


Article  III.     Fraudulent  Transfers  to  Escape  Liability. 

Section  Section 

3255.  General  rule:  fraudulent  trans-  3261.  Fraudulent  intent,  how  proved. 

fers  to  escape  liability  void.  3262.   Ultra  vires  transfers. 

8256.  The  English  distinction  between  3263.  Transfers  made  with  the  con- 
real  and  sham  transfers.  sent    of    the    directors    but 

3257.  Effect  of  procuring  consent   of  beyond  their  power. 

the  directors  by  fraud.  3264.  Eeorganization  for  the  purpose 

3258.  Transfers    after   insolvency  or  of  defrauding  creditors. 

winding-up  proceedings.  3265.  Kule  where  real  purchaser  takes 

3259.  American    doctrine:    transfers  the  transfer  in  the  name  of  an 

to  insolvent  or  incapable  per-  irresponsible  person  to  avoid 

sons  to  escape  liability,  void  liability. 

although  out-and-out.  3266.  Transfers  for  the  benefit  of  cred- 

3260.  Stress  laid  by  American  judges  Itors  of  shareholders. 

on  the  question  of  intent. 

'  National  Bank  v.  Watsontown  Bank,  105  IT.  S.  217. 

'  HaU  V.  United  States  Ins.  Co.,  6  *  Jennings  v.  Bank  of  California, 

Gill  (Md.),  484.  79  Oal.  323;  «.  c.  12  Am.  St.  Eep.  146; 

»  Perrine  v.  Fireman'a  Infl.  Co.,  22  21  Pac.  Rep.  852. 
Ala.  675. 
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§  3255.  General  Rule:  Fraudulent  Transfers  to  Elscape 
Liability  Void. —  The  right  of  a  shareholder  to  transfer  his 
shares  is  subject  to  this  general  limitation:  that  a  fraudulent 
transfer,  made  with  a  view  to  avoid  his  liability  to  the  com- 
pany or  to  creditors,  is  void,  and  leaves  him  still  liable.'  The 
most  usual  case  which  can  be  stated  in  illustration  of  this 
principle  is  that  which  is  presented  where  a  shareholder  in  a 
corporation,  knowing  or  having  good  reason  to  believe  that  it 
is  about  to  fail,  transfers  his  shares  to  an  insolvent  third  per- 
son, intending  thereby  to  escape  his  liability  as  a  shareholder 
to  the  creditors  of  the  corporation.  Such  a  transfer  will  be 
held  void  as  against  the  creditors  of  the  corporation,  and  he  will 
be  chargeable  as  a  shareholder  in  a  suit  in  equity  by  a  receiver 
of  the  corporation,^  or  in  any  other  appropriate  proceeding,' 

§  3256.  The  Engrlish  Distinction  between  Beal  and  Sham 
Transfers. — After  much  consideration   of  this   subject,  the 


»  Marcy  v.  Clark,  17  Mass.  330; 
McOlaren  v.  Franciscus,  43  Mo.  452; 
Miller  v.  Great  Republic  Ins.  Co.,  50 
Mo.  55 ;  Provident  Savings  Institution 
V.  Jackson  Place  Skating  Eink,  52  Mo. 
557;  Nathan  v.  WMtlock,  9  Paige 
(N.  Y.),  152;  affirming  s.  c.  3  Edw. 
Ch.  215;  Paine  v.  Stewart,  33  Conn. 
516;  Dauchy  v.  Brown,  25  Vt.  197, 
210;  Eoman  v.  Fry,  5  J.  J.  Marsh. 
(Ky.)634;  Mandion  r.  Fireman's  Ins. 
Co.,  11  Bob.  (La.)  177;  Wehrman  v. 
Beakirt,  1  Cin.  Sup.  (O.)  230;  Veiller 
V.  Brown,  18  Hun  (N.  Y.),  571 ;  Cen- 
tral Ag.  &c.  Asso.  V.  Alabama  &c.  Co., 
70  Ala.  120,  135;  s.  c.  9  Am.  Corp. 
Cas.  8,  15;  Bowden  v.  Santos,  1 
Hughes  (U.  S.),  158;  Be  Bachman,  12 
Nat.  Bank.  Beg.  223 ;  Be  Beciprocity 
Bank,  22  N.  Y.  9;  Aultman's  Appeal, 
98  Pa.  St.  505;  Chinnock's  case, 
Johns.  (Eng.  Ch.)  714;  Costello's 
case,  2  De  Gex,  F.  &  J.  302;  Budd's 
case,  3  De  Gex,  F.  &  J.  297 ;  Ex  parte 
Bennett,  18  Beav.  339;  Lund's  case, 
28  Beav.  465;   Eyre's  case,  31  Beav. 
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177;  Daniell's  case,  22  Beav.  43; 
Munts's  case,  22  Beav.  55;  Cox's  case, 
33  L.  J.  (Ch.)  145;  Payne's  case 
L.  E.  9  Eq.  223;  Williams's  case.  L. 
B.  9  Eq.  225,  note;  Capper's  case, 
L.  B.  3  Ch.  458;  Mann's  case,  L.  E. 
3  Ch.  459,  note ;  Castellan  v.  Hobson, 
L.  B.  10  Eq.  47.  Compare  Jessopp's 
case,  2  De  Gex  &  J.  638;  Slater's 
case,  35  Beav.  391 ;  King's  case,  L.  B. 
6  Ch.  196;  Harrison's  case,  L.  B.  6 
Ch.  286;  Master's  case,  L.  B.  7  Ch. 
292;  Hakim's  case,  L.  B.  7  Ch.  296, 
note;  Bishop's  case,  L.  E.  7  Ch.  296, 
note;  Mitchell's  case,  L.  B.  9  Eq. 
363;  Maynard  v.  Eaton,  L.  B.  9  Ch. 
414;  Christensen  v.  Quintard,  8  N.  Y. 
Supp.  400. 

2  Bowden  v.  Johnson,  107  U.  S. 
251;  Davis  v.  Stevens,  17  Blatchf. 
(U.  S.)  259;  Lesassier  v.  Kennedy, 
36  La.  Ann.  539. 

»  Eider  v.  Fritchey,  49  Ohio  St. 
285;  s.  c.  15  L.  B.  A,  513;  30  N.  E. 
Bep.  692. 
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English  courts  have  settled  upon  the  rule  that  a  man  may 
transfer  his  shares  to  a  man  of  straw,  at  a  time  when  the  com- 
pany is  in  a  failing  condition,  for  the  sole  purpose  of  escaping 
liability,  and  for  a  nominal  consideration  merely,  or  as  a  mere 
gift;  and  that  if  the  transfer  is  out-and-out,  —  is  not  m«rely 
colorable  —  a  sham  —  the  transferee  remaining  a  trustee  for  the 
transferor,  — the  device  will  be  successful;  the  transferor  will 
escape  liability  as  a  contributory,  and  hone.st  shareholders 
and  creditors  will  suffer  accordingly.^  But  if  the  transaction 
is  merely  colorable, — if,  in  fact,  the  transferee  is  a  mere  nominee 
of  the  transferor,  so  that,  as  between  themselves,  there  has 
been  no  real  transfer,  but  in  the  event  of  the  company 
becoming  prosperous  the  transferor  M'ould  participate  in  the 
profits,  the  transfer  will  be  held  for  naught,  and  the  trans- 
feror will  be  put  upon  the  list  of  contributories.^  The  rule 
that  one  who  has  transferred  his  shares  colorably  to  an  irre- 
sponsible person,  to  escape  liability,  remains  a  contributory, 
is  not  displaced  by  the  fact  that  the  constitution  of  the  com- 
pany declares  that  trusts  shall  not  be  recognized,  and  that  the 
person  on  the  register  shall  be  deemed  the  beneficial  owner 
of  the  shares.'  The  rule  is  thus  expressed  "by  Sir  Nathaniel 
Lindley:  "  Notwithstanding  there  is  a  complete  transfer,  the 
transferor  will  be  held  a  contributory  if  the  evidence  shows, 
not  only  that  the  transfer  was  made  to  get  rid  of  a  liability, 
but  that  the  transfer  was  not  a  real  transaction,  and  was 
not  intended  to  divest  the  interest  of  the  transferor,  and  to 


■  Ee  Taurine  Co.,  25  Oh.  Div.  118;  ferred  to  in  detail  in  Thomp.  Stockh., 
Jessopp's   case,  2  DeGex  &  J.  638;  §213.    Englishcases,  where  the  trans- 
Bishop's  case,  L.  E.  7  Oh.  296,  note;  fer  was  held  void  because  a  sham,  are 
Master's  case,  L.  E.  7  Oh.  292;  Ha-  set  out  in  detail,  Id.,  §  214. 
kirn's    case,  L.  E.  7  Oh.  296,  note;  '  Budd's  case,  3  DeGex,  F.  &  J. 
Harrison's  case,  L.  E.  6  Oh.  286 ;  Wil-  297 ;    Ohinnock's  case,  Johns.  (Eng. 
liams'scase,  1   Oh.  Div.  576;  King's  Oh.)714;  Costello's case, 2  DeGex, F. 
case,  L.  E.  6  Oh.  196 ;  Weston's  case,  &  J.  302 ;  Hyam's  case,  1  De  Gex,  F. 
L.  E.  4  Oh.  20;  De  Pass's  case,  4  De  &  J.  75;   Payne's  case,  L.  E.  9  Eq. 
Gex  &  J.  544 ;  Slater's  case,  35  Beav.  223 ;  Ex  parte  Kintrea,  L.  E.  5  Oh.  95 ; 
391 ;  Garstin's  case,    10  Week.  Eep.  Gilbert's  case,  L.  E.  5  Oh.  559. 
457;  Hatton'scase,  8  Jur.  (n.  s.)  380.  'Ohinnock's    case,   Johns.   (Eng. 
English  cases,  where  the  transfer  was  Oh.)  714. 
held  good  because  out-and-out,  are  re- 
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render  the  transferee  the  bona  fide  owner  of  the  shares,  but 
that  the  transferee  held  them  subject  to  the  orders  of  the 
transferor;  and  although  it  cannot,  perhaps,  be  denied  that 
in  the  cases  in  question  the  relation  of  trustee  and  cestui  que 
trust  was  created,  it  is  obvious  that  the  sole  object  of  the  trust 
was  to  screen  the  transferor  from  liability.  The  cases  show 
that  such  devices  will  not  have  the  effect  desired  by  those 
who  practice  them."*  This  language  was  quoted  in  an  impor- 
tant case  by  the  Lord  Justice  James,  to  whom  it  appeared  to 
express  the  result  of  the  cases  correctly.* 

§  3257.  Effect  of  Procuring  Consent  of  the  Directors  by 
Fraud. —  If,  in  addition  to  this,  the  constitution  of  the  com- 
pany gives  the  directors  the  right  to  veto  a  transfer,  and  they 
are  induced  to  consent  to  it  by  misrepresentations  of  the 
transferor,  the  case  becomes  still  clearer.'  In  such  a  case,  it 
is  assumed  that  if  the  truth  had  been  told  to  the  directors 
they  would  have  disallowed  the  transfer,  and  a  court  of. 
equity  will  not  allow  falsehood  thus  to  become  successful.* 
On  the  other  hand,  where  the  board  of  directors  possess  this 
power,  it  is  their  duty  to  inquire  into  the  responsibility  of 
the  transferee,  and  if  his  name  and  address  are  correctly 
given,  and  they  make  no  such  inquiry,  the  English  courts 
find  in  this  circumstance  an  additional  reason  for  treating 
the  transfer  as  valid.'  The  mere  fact  that  the  directors  were 
not  in  the  habit  of  inquiring  about  transferees  has  been 
regarded  as  immaterial;  since  it  was  their  duty  to  inquire, 
and  the  tendency  of  misrepresentations  would  be  to  allay 
suspicion.^  If  the  directors  accept  an  insolvent  transferee 
with  full  knowledge,  that  ends  the  liability  of  the  transferor.' 
Americans  may  smile  at  the  statement  that  the  mere  fact  that 
the  transferee  is  described  to  the  directors  as  a  "  gentleman," 


'  Lindley  on  Part.,  2d  ed.,  1352.  •  "Williams's  case,  1  Ch.  Div.  576; 

'  King's  case,  L.  R.  6  Oh.  199.  Weston's  case,  L.  E.  4  Ch.  20. 

»  Ex  parte  Kintrea,  L.  E.  5  Oh.  95.  '  Williams's  case,  L.  E.  9  Eq.  225, 

*  Payne's  case,  L.  E.  9  Eq.  223;  note. 
Williams's  case,    L.   E.  9    Eq.  225,  '  Chynoweth's  case,  15   Oh.  Div. 

note.  13. 
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when  he  is  not  entitled  to  be  so  called,  —  is  not  even  a  brief- 
less barrister,  —  will  not  invalidate  the  transfer.* 


§  3258.  Transfers  after  Insolvency  or  Winding-up  Pro- 
ceeding-s.  —  It  was  held  by  Lord  Romilly,  M.  E..,  under  the 
Winding-up  Act,  1848,  that  where  shares  in  a  company  are 
transferred  in  the  interval  between  the  presentation  of  a  peti- 
tion for  winding  up  and  the  date  of  the  winding-up  order, 
the  transferor,  and  not  the  transferee,  is  the  proper  person  to 
be  settled  upon  the  list  of  contributories.  Although  this  deci- 
sion professedly  follows  the  language  of  a  statute,^  the  reason- 
ing is  so  broad  that  I  think  it  may  be  appealed  to  in  support 
of  the  general  doctrine  that  after  the  commencement  against 
a  company  of  proceedings  in  bankruptcy,  or  in  liquidation, 
the  power  of  members  to  escape  liability  by  transferring  their 
shares  is  at  an  end.'  The  company  then,  in  the  language  of 
other  cases,  ceases  to  be  "a  going  concern";  and  when  this 
has  taken  place,  when  the  company  has  "  stopped," —  as,  by 
transferring  all  its  assets  and  business  to  another  company, 
so  that  it  is  virtually  dissolved,-^— then  the  courts  of  equity  of 
that  country  deny  to  its  shareholders  the  privilege  of  cheat- 
ing its  creditors  and  their  co-shareholders,  by  transferring 
their  shares  to  a  man  of  straw;  but  they  put  it  on  the  ground, 
not  oi  fraud,  but  that  there  are  no  shares  to  transfer,  and  that 
the  provisions  of  the  deed  of  settlement  relating  to  the  trans- 


1  Master's  case,  L.  E.  7  Oh.  292;  'contributory'    shall   include   every 

Bishop's  case,  Id.  296.  ,  member  of  a  company,  and  also  every 

"  By  section  3  of  this  statute  (11  other  person  liable  to  contribute  to 

&  12  Vict.,  ch.  45),  it  is  enacted,  among  the  payment  of  any  of  the  debts,  lia- 

other  things,  as  follows:  "The  word  bilities,  or  losses  thereof,  whether  as 

'  company '  shall  mean  any  partner-  heir,  devisee,  executor,  or  adminis- 

ship,  association,  or  company,  corpo-  trator  of  a  deceased  member,  or  as  a 

rate  or  incorporate,  to  which  this  act  former  member  of  the  same,  or  as 

applies.    The  word  'member'  shall  heir,  devisee,  executor,  or  adminis- 

mean  any  person  entitled  to  a  share  trator  of  a  former  member  of  the 

of  the  assets  or  accruing  profits  of  same,  deceased,  or  otherwise  howso- 

any  such  company  at  the  time  of  ever." 

presenting  the  petition  for  dissolving  '  Glanville's    case,  L.  E,  10  Eq. 

the  same,  or  winding  up  the  affairs  479. 
thereof,  under  this  act.    The  word 
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fer  of  shares  have  become  exhausted.'  But  it  is  not  to  be 
inferred  from  anything  that  has  been  said  here,  or  elsewhere 
in  this  work,  that  the  mere  happening  of  the  insolvency  of  an 
American  corporation,  however  publicly  known,  puts  an  end 
to  the  power  of  its  shareholders  to  transfer  their  holdings, 
though  they  may  not  thereby  escape  liability  in  all  cases  by 
so  doing.  The  general  rule  is  that  a  transfer  by  a  stockholder 
is  as  good  after  the  insolvency  of  the  corporation  as  before, 
and  that  it  imposes  on  the  transferee  the  liability  of  a  stock- 
holder, in  like  manner  as  though  made  before.'  But  it 
remains  that  the  insolvency  of  the  corporation  is  an  exceed- 
ingly important  evidentiary  fact  in  determining  whether  or  not 
a  transfer  of  shares  is  void  as  against  the  creditors  of  the  cor- 
poration.' In  one  case  it  has  been  held  in  round  terms  that, 
after  a  national  bank  has  become  insolvent  and  closed  its 
doors  for  business,  the  liability  of  its  stockholders  to  its  cred- 
itors becomes  so  fixed  that  any  transfer  of  shares  thereafter 
made  must  be  held  inoperative  and  void  as  against  its  creditors.* 

§  3269.  American  Doctrine:.,  Transfers  to  Insolvent  or 
Incapable  Persons  to  Escape  Liability  Void,  altbough  Out- 
and-out.  —  It  is  thought  that  the  American  doctrine  on  this 
subject  may  fairly  be  summed  up  as  follows:  A  transfer  of 
shares  in  a  failing  corporation,  made  by  the  transferor  with 
the  purpose  of  escaping  his  liability  as  a  shareholder  to  a 
person  who,  from  any  cause,'  is  incapable  of  responding  in 
respect  of  such  liability,  is  void  as  to  creditors  of  the  com- 
pany and  as  to  other  shareholders,  although,  as  between  the 
transferor  and  the  transferee,  the  transfer  may  have  been  out- 
and-out.°    This  conclusion  necessarily  results  from  the  Ameri- 

'  Lankester's  case,  L.  K.  6  Ch.  905,  •  Ante,  §  3241. 

■note ;  Chappell's  case,  L.  E.  6  Ch.  902,  ♦  Irons    v.    Manufacturers'    Nat. 

Sir  G.  Hellish,  L.  J.,  dissenting;  Al-  Bank,  17  Fed.  Eep.  308. 
lin's   case,  L.  E.  16  Eq.  449,  before  '  Transfers  to  persons  who  are  non 

Lord  Selbome,  L.  0.  sui  juris  are  separately  considered  in 

•  Eobinson   v.  Beall,    26  Ga.   17.  the  next  article.    PoU,  §  3270,  et  seg. 
Compare  Morgan  v.  Brower,  77  Ga.  •  Nathan  u.  Whitlock,  3  Edw.  Oh. 

627;   Lesassier   ti.  Kennedy,   36  La.  (N.  Y.)  216;  s.  c.  affirmed  on  appeal, 

Ann.  539.  9  Paige  (N.  Y.),  152;  Provident  Sav. 
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can  doctrine  that  the  capital  stock  of  a  corporation  is  a  trust 
fund  for  the  security  and  benefit  of  creditors.*  This  fund 
consisting  not  only  of  money  which  has  been  paid  in  on 
account  of  stock  subscriptions,  but  also  of  money  which  sub- 
scribers have  agreed  to  pay  in,^  it  is  obvious  that  a  court  of 
equity  will  not  allow  that  portion  of  it  which  consists  of 
unpaid  subscriptions  to  be  frittered  away  by  the  transfer  of 
shares  from  solvent  to  insolvent  persons,  with  the  mere  pur- 
pose of  escaping  the  obligations  arising  out  of  the  contract  of 
subscription  and  accruing  to  creditors.  Such  an  arrangement 
cannot  stand,  even  if  done  with  the  consent  of  the  board  of 
directors,  because  the  giving  of  such  consent  would  involve  a 
breach  of  trust  on  their  part.' 

§  3260.  Stress  Liaid  by  American  Judgres  on  the  Question 
of  Intent.  —  It  will  be  observed,  upon  a  reading  of  the  Amer- 
ican cases,  that  they  lay  the  principal  stress  on  the  question 
of  an  intent  on  the  part  of  the  transferor  to  escape  liability.^ 

§  3261.  Fraudulent  Intent,  how  Proved.  —  This  intent  is 
generally  incapable  of  direct  proof,  for  the  reason  that  a  per- 

Inst.  V.  Jackson  Place  Skating  Rink,  fer  of  shares  of  corporate  stock  will 

52  Mo.  557 ;  McGlaren  v.  Franciscus,  not  be  disturbed  unless  it  is  satisfac- 

43  Mo.  452;  Miller  v.  Great  Republic  torily  shown  that  it  was  conditional, 

Ins.  Co.,  50  Mo.  55;  Marcy  w.  Olark,  desigrned  to  serve  as  collateral  or  pledge 

17  Mass.  330.  to  secure  a  payment,  or  was  simulated 

*  Ante,  §2951.  and  not  intended,  to  transfer  the  own- 
'  Ante,  6  2952.  ership."  Small  ?;.  Saloy,  42  La.  Ann. 
»  Nathan  v.  Whitlock,  3  Edw.  Ch.  183;  s.  c.  7  South.  Rep.  450.    This  is 

(N.  Y.)  215 ;  s.  c.  affirmed  on  appeal,  9  the  rule  in  regard  to  out-and-out  con- 
Paige  (N.  Y.),  152.  veyances  of  land:  the  deed  may  be 

*  Read,  for  example,  the  opinions  shown  to  have  been  intended  as  a 
in  Marcy  v.  Clark,  17  Mass.  330,  334,  mortgage,  but  the  proof  must  be 
Parker,  0.  J. ;  Johnson  v.  Laflin,  5  clear.  So,  it  has  been  reasoned  that 
Dill.  (U.  S.)  65,  Dillon,  J. ;  McOlaren  the  rule  as  to  a  transfer  of  corporate 
V.  Franciscus,  43  Mo.  452,  467,  Wag-  stock  to  escape  liability,  if  applicable 
ner,  J. ;  quoted  with  approval  in  Pro-  at  all  in  California,  does  not  apply 
vident  Sav.  Inst.  v.  Jackson  Place  unless  the  transfer  was  for  the  pur- 
Skating  Rink,  52  Mo.  557.  It  is  said  pose  of  escaping  liability,  and  to  a 
in  the  official  syllabus  of  a  case  where  person  whom  the  stockholder  knows 
the  transferor  of  certain  shares  sought  to  be  irresponsible.  Moore  v.  Boyd, 
to  establish  his  ownership  as  against  74  Oal.  167 ;  s.  c.  15  Pac.  Rep.  670, 
his  transferee,  that  "  a  regular  trans-  opinion  by  Hayne,  C. 
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son  who  will  make  a  fraudulent  conveyance  to  escape  liability 
to  creditors  will  seldom  hesitate  to  commit  the  necessary 
perjury  to  sustain  it.  It  must  therefore  be  inferred  from  cir- 
cumstances. The  circumstance  that  the  corporation  or  the 
transferee,  or  both,  were  at  the  time  notoriously  insolvent 
would,  it  should  seem,  be  sufficient  to  warrant  the  inference  of 
such  an  intent;*  and  such  a  circumstance  would  overbear  the 
testimony  of  a  single  witness.^  On  the  other  hand,  it  is  obvi- 
ous that  the  circumstance  that  the  corporation  was  "  a  going 
concern,"  its  solvency  unsuspected  by  the  public,  would  tend  to 
overcome  the  presumption  of  fraudulent  intent;  since  in  such 
cases  there  is,  prima  facie,  an  unrestricted  right  to  transfer  to 
persons  capable  of  taking.'  Nor  is  the  transferor  bound  at 
his  peril  to  know  that  the  transferee  is  solvent.  Such  a 
requirement  would  put  upon  the  transfer  of  corporate  shares 
a  different  rule  from  that  which  obtains  with  reference  to  the 
transferability  of  other  property.^  Where,  on  the  other  hand, 
the  corporation  was  insolvent,  and  while  an  action  was  pend- 
ing against  it  b}'  a  creditor,  upon  a  demand  in  respect  of 
which  a  stockholder  would  become  individually  liable,  a 
transfer  by  him  of  his  shares  to  an  insolvent  was  of  no  avail 
in  discharging  his  personal  liability.* 

§  3262.  Ultra  Vires  Transfers.  —  Where,  by  the  law  of  the 
corporation,*  whether  founded  in  an  express  statute,  or  in  a 

'  Bowden  v.  Johnson,   107  U.   S.  rightly  decided  on  its  merits.    It  was 

251,262.     "If  the  stockholder  knew  a  case  where  certain  rascals,  in  charge 

of  the  insolvency  at  the  time  of  the  of  a  tottering  national  bank,  used  its 

transfer,  it  would  be  very  strong  evi-  funds,  through  a  broker,  in  buying  in 

deuce  of  fraud,  and  it  would  be  hard  its  own  shares ;  and  the  author  does 

to  resist  the   conclusion    that  such  not  beheve  that  the  sellers  ought,  un- 

transfer  was    made    in  bad  faith."  der  the  circumstances,  to  have  been 

Adams,  J.,  iu  Miller  v.  Great  Eepub-  regarded  as  innocent, 
lie  Ins.  Co.,  50  Mo.  55,  57.  *  Miller  v.  Great  Republic  Ins.  Co., 

°  Bowden  v.  Johnson,  supra;  citing  60  Mo.  55,  57. 
Clark  V.  Van   Eiemsdyk,  9  Cranch  '  Kider  v.  Fritchey,  49  Ohio  St. 

(U.  S.),  153.  285;  s.  c.  15  L.  R.  A.  513;  30  N.  E. 

'  Johnson  v.  Laflin,  5  Dill.  (TJ.  S.)  Eep.  692. 
65 ;  s.  c.  6  Cent.  L.  J.  131 ;  t.  c.  af-  '  Borland  v.  Haven,  37  Fed.  Eep. 

firmed,  103  TJ.  S.  800.    The  author  894. 
does  not  believe  that  this  case  was 
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valid  by-law,  or,  as  in  Pennsylvania,  in  judicial  construction,* 
the  original  subscriber  remains  liable,  notwithstanding  he 
may  have  transferred  his  shares  to  another,  and  the  trans- 
feree assumes  no  liability  to  the  company  for  subsequent 
calls,^  the  question  of  the  motive  of  the  transferor,  of  course, 
becomes  immaterial;  and  the  rule  would  necessarily  be  the 
same  in  Ohio'  and  in  Virginia,*  where  the  transferor  remains 
liable,  and  the  transferee  also  becomes  so."  And  we  have 
already  seen  that  the  English  doctrine  is  to  the  effect  that 
where  the  directors  have,  by  the  law  of  the  company,  a  nega- 
tive on  the  transfer,  their  consent  to  it,  procured  by  fraud,  is 
void.* 

§  3263.  Transfers  Made  with  Consent  of  the  Directors, 
but  Beyond  Their  Power.  —  We  have  already  seen  that  the 
directors  of  a  corporation  have  no  power,  either  as  against 
creditors  or  as  against  stockholders,  to  give  away  the  trust 
fund  of  which  the  capital  consists.''  Decisions  in  England, 
which,  however,  do  not  formulate  the  doctrine  in  this  way, 
are  in  accord  with  it.  Transfers  made  to  a  nominee  of  the 
directors,  in  pursuance  of  arrangements  between  discontented 
members  and  the  directors,  whereby  the  former  are  permitted 
to  retire  from  the  company,  have  been  treated  as  involving 
acts  inconsistent  with  the  duty  of  the  directors,  and  beyond 
their  power,  and  such  transferors  have  been  held  liable  as 
contributories.'      Such  transfers  are  ultra  vires  on  another 

'  The  rule  in  Pennsylvania  is  that  ing  case  arising  under  a  Michigan 

a  subscription  to  the  stock  of  a  rail-  statute :  Merrimac  &c.'Mining  Oo.  v. 

road  company  creates  a  deht  against  Levy,  54  Pa.  St.  227;   «.  c.  93  Am. 

the  subscriber,  from  which  he  cannot  Dec.  697. 

relieve  himself  by  an  assignment  or  '  Ante,  §§  3177,  3226. 

transfer  made  without  the  sanction  *  Ante,  §  3227. 

of  the  directors.    Graff  v.  Pittsburgh  '  Borland  v.  Haven,  37  Fed.  Eep. 

&c.  E.  Co.,  31  Pa.  St.  489;  Pittsburgh  394. 

&c.  E.  Oo.  V.  Clarke,  29  Pa.  St.  146.  «  Ante,  §  3257. 

'  Messersmith     v.    Sharon     Sav.  '  Ante,  §  1512. 

Bank,  96  Pa.  St.  440;  Pranks  OU  Oo.  '  Morgan's    case,  1  De  Gex  &  S. 

V,  McCleary,  63  Pa.  St.  317;  Palmer  750;  Bennett's  case,  5  De  Gex,  M.  & 

V.  Eidge  Mining  Co.,  34  Pa.  St.  288;  G.  284;  s.  c.  18  Beav.  339;  Nathan  v. 

Delaware  &c.  Canal  Co.  v.  Sansom,  1  Whitlock,  3  Edw.  Oh.  215 ;  affirmed 

Binn.  (Pa.)  70.    Compare  the  follow-  on  appeal,  9  Paige,  152. 
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ground,  hereafter  stated:'  they  are  tantamount  to  a  transfer 
to  the  company  itself;  and,  as  a  general  rule,  a  corporation 
has  no  power  to  receive  back  its  shares  from  its  members.* 

§  3264.  Keorganlzation  for  the  Purpose  of  Defrauding^ 
Creditors.  —  If  the  formation  of  a  new  company  is  forwarded 
by  persons  interested  in  an  old  one,  which  is  insolvent,  for 
the  purpose  of  relieving  those  interested  in  the  old  company 
and  fastening  its  liabilities  upon  the  members  of  the  new, 
and  the  new  company,  after  its  formation,  buys  the  property 
of  the  old,  and  becomes  liable  to  the  creditors  of  the  latter 
for  the  amount  due  them,  such  creditors  are  not  affected  by 
the  fraud,  and  can  compel  the  stockholders  of  the  old  company 
to  pay  their  subscriptions.'  On  the  other  hand,  where  one 
owned  all  the  shares  of  stock  in  a  bank  which  owed  no  debts, 
and  he  was  proceeding  to  wind  up  its  business  when  certain 
others  solicited  a  transfer  of  the  charter  to  them,  in  order  that 
the}'  might  do  a  banking  business,  and,  under  advice  of  coun- 
sel as  to  how  it  could  be  done  without  liability  on  his  part, 
he  transferred  all  the  stock  to  such  other  persons  without  any 
consideration  therefor,  and  the  bank  transferred  to  him  all 
of  the  assets  and  property  belonging  to  it,  he  giving  notice  of 
the  transfer  of  the  stock  under  section  1496  of  the  Georgia 
Code,  and  thereupon  the  new  owners  of  the  stock  paid  in 
more  than  the  amount  of  the  property  before  the  transfer,  and 
proceeded  to  do  a  banking  business,  subsequent  creditors  of 
the  bank,  who  became  such  after  the  notice  of  the  transfer  of 
the  stock  was  published,  and  who  did  not  know  of  or  rely  on 
the  conduct  of  the  original  stockholder,  had  no  right  of  action 
against  him,  he  having  acted  in  good  faith  throughout  the 
transaction.* 

§  3265.  Bule  where  Keal  Purchaser  Takes  the  Transfer  in 
the  IN'ame  of  an  Irresponsible  Person  to  Avoid  Iiiabllity.  — 

The  rule  is  the  same  where  the  real  purchaser  of  corporate 

^  Post,  i  3277.  '  Jewell  v.  Rock  River  Paper  Co., 

»  Ante,  §  2054._  101  111.  57.     See  ante,  §  271. 

*  Morgan  v.  Brower,  77  Ga.  627. 
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shares,  instead  of  perfecting  the  transfer  in  his  own  name,  — 
or,  being  a  corporation,  in  its  own  name,  —  causes  the  trans- 
fer to  be  registered  in  the  name  of  an  irresponsible  third  per- 
son, for  the  purposes  of  escaping  the  personal  liability  of  a 
shareholder.  In  such  a  case  the  real,  and  not  the  colorable, 
transferee  will  be  charged  with  the  liability  of  a  stock- 
holder, and  this  notwithstanding  what  appears  on  the  face  of 
the  books.  It  was  so  held  where  one  national  bank,  acquir- 
ing some  of  the  shares  of  another  national  bank  by  the  fore- 
closure of  a  pledge,  caused  them  to  be  transferred  from  the 
pledgor  to  one  of  its  own  clerks.'  But  this  principle  has  been 
denied  by  the  same  court  where  the  pledgee  had  the  shares 
transferred  in  the  first  instance  to  an  irresponsible  trustee 
to  avoid  personal  liability  in  respect  of  them;^  and  the  two 
decisions  cannot  be  reconciled,  and  the  latter  is  unsound.' 

§  3266.  Transfers  for  the  Benefit  of  Creditors  of  Share- 
holders. —  The  individual  liability  of  a  shareholder  in  a 
national  bank  *  does  not  prevent  the  shareholder,  even  when  he 
is  a  director  in  the  bank,  from  making  a  general  assignment  of 
his  property,  including  his  shares,  for  the  payment  of  his 
debts;  but  if  such  a  general  assignment  of  his  property  will 
stand  against  the  attacks  of  any  particular  creditor,  it  will 
stand  against  the  attack  of  the  receiver  or  other  representative 
of  the  creditors  of  the  corporation  in  which  he  was  a  share- 
holder. At  the  same  time  it  was  conceded,  speaking  for  the 
court,  by  Mr.  Chief  Justice  Fuller,  that  "  the  shareholder  can- 
not transfer  his  shares  when  the  corporation  is  failing,  or 
manipulate  a  release  therefrom,  for  the  purpose  of  escaping 
his  liability.  And  the  principle  is  the  same  where  the  shares 
are  paid  up,  but  the  shareholder  is  responsible  in  respect 
thereof  to  an  equal  additional  amount."* 

1  National  Bank  v.  Case,  99  IT.  S.  whether  the  original  vendor  in  such 

628.  a  case  is  entitled  to  contribution  from 

^  Anderson  v.  Philadelphia  Ware-  a  fraudulent  sub-vendee,  see  the  mis- 
house  Co.,  Ill  U.  S.  479,  decided  case  of  Lesaasier  v.  Kennedy, 

'  Opposed  to  the  latter  decision,  86  La.  Ann.  539. 
and  following  the  former,  is  Case  v.  *  Eev.  Stats.  U.S.,  §5  5151,  5234. 

Small,  4  Woods  (U.  S.),  78;  s.  c.  10  »  Peters^.  Bain,  133  U.  S.  670,  692; 

Fed.  Eep.  722.     Upon  the  question  «.  c.  33  L.  ed.  696 ;  10  Sup.  Ot.  Rep.  354. 
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Article  IV.     Transfers   to  Persons  Incapable  op   Con- 
tracting. 

Sbcttion  Section 

3270.  Divieions  of  the  subject.  3276.  Tranefera  of  shares  to  the  com- 

3271.  Transfers  to  infants.  pany  itself  void. 

3272.  Effect  of  transfer  through  an  3277.  Exceptions  to  this  rule. 

infant  to  an  adult.  3278.  Want  of  knowledge  on  part  of 

3273.  What   if   company  -wound  up  transferor. 

during  minority.  3279.  Transfer  to  a  non-existent  or  fic- 

3274.  Ratification  after  majority.  titious  person. 
3276.  Married  women. 

§  3270.  Divisions  of  the  Subject.  —  Closely  allied  to  the 
subject  of  transfers  to  meii  of  straw  ^  comes  a  numerous  class 
of  cases  where  shares  of  stock  have  been  transferred  to,  or 
otherwise  placed  in,  the  names  of  persons  incapable  in  law  of 
taking  them.  What  is  said  in  considering  these  cases  must 
be  read  in  connection  with  a  former  chapter  where  we  had 
occasion  to  consider  the  question  who  may  become  share- 
holders in  corporations.'^  Transfers  of  this  kind  have  been 
frequently  made  by  the  transferor  for  the  purpose  of  escaping 
liability  as  a  contributory;  but  sometimes  they  have  been  in 
the  nature  of  bona  fide  advancements  to  children,  investments 
for  infants  and  married  women,  or  assignments  to  nominees 
of  the  directors,  in  pursuance  of  power  conferred  in  the  con- 
stitution of  the  company  to  become  the  beneficial  owner  of  its 
own  stock.  The  general  rule  is  that  transfers  to  a  transferee 
incapable  of  taking  are  void  as  to  creditors  and  non-assenting 
shareholders,  and  that  the  transferor  remains  a  contributory, 
as  though  no  transfer  had  been  made.'  I  shall  examine  trans- 
fers and  allotments  of  this  kind  under  three  heads:  1.  Trans- 
fers to  infants.  2.  Transfers  to  married  women.  3.  Transfers 
to  the  company  itself,  or  to  its  nominees  in  trust  for  it. 

§  3271.  Transfers  to  Infants.  —  1.  It  is  not  intended  here 
to  consider  transfers  to  infants  which  are  merely  colorable, 
contrived  by  the  transferor  to  escape  liability  as  a  contribu- 

^  Ante,  §  3265.  United  Society  v.  Eaglebank,  7  Oonn. 

'  Ante,  ^  1090,  et  seg.  456;     Veiller    v.    Brown,     18     Hun 

»  Marcy  v.  Clark,   17  Mass.  330;      (N.  Y.),  571;    ante,  §  3265. 
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tory.  Such  transfers  refer  themselves  to  another  division  of 
this  subject,  and,  as  there  seen,  are  inoperative  and  void.* 
But,  upon  familiar  grounds,  bona  fide  transfers  of  shares  to  an 
infant  are  not  void,  but  voidable,  at  his  election,  after  he 
attains  his  majority.  In  the  absence  of  special  provisions  in 
the  governing  statute,  there  is  nothing  to  distinguish  a  con- 
tract to  take  shares  from  any  other  contract  made  by  or  for 
an  infant.''  The  rule,  as  already  seen,  in  the  case  of  an  origi- 
nal subscription,  is  that  if  one  subscribes  for  stock,  in  the 
name  of  minors,  for  the  purpose  of  avoiding  personal  respon- 
sibility if  the  corporation  should  become  insolvent,  and 
receives  the  benefit  of  the  stock,  he  will  be  liabl6  for  the  cor- 
porate debts.* 

§  3272.  Effect  of  Transfer  Through  an  Infant  to  an  Adult. 

The  settled  rule,  then,  seems  to  be  that  a  transfer  to  an 
infant  is  voidable,  but  not  void:*  voidable  at  the  election  of 
the  infant  or  of  the  company,  or,  in  case  of  the  winding-up 
of  the  company,  at  the  election  of  the  liquidator  or  receiver, 
who  represents  all  parties  in  interest  except  the  infant. 
It  follows,  then,  that  the  mere  fact  that  a  transfer  of  shares 
has  been  made  through  several  infanta  to  an  adult,  the 
conveyances  having  been  attended  with  due  formality,  will 
not  entitle  the  liquidator  to  put  the  name  of  the  original 

'  Ante,  5  3265,  et  seg. ;  Capper's  case,  stood  for  several  years  in  the  names  of 

L.  E.  3  Oh.  458 ;   Mann's  case,  L.  B.  such  persons,  and  that  they  had  voted 

3  Oh.  459,  note ;  Weston's  case,  L.  R.  upon  it  without  objection  by  the  cor- 

5  Ch.  614 ;   Eichardson's  case,  L.  E.  poration ;  and  it  was  hence  held  that 

19  Eq.  588.  »  the  corporation  was  estopped  from 

'  Lumsden's  case,  L.  E.  4  Oh.  31 ;  treating  the  subscription  as  a  fraudu- 
Ebbett's    case,   L.    E.    5   Oh.    302;  lent  use,  by  the  original  subscriber, 
Baker's  case,  L.  E.  7  Oh.  115;  Ma-  of  mere  names  to  secure  a  greater 
guire's   case,    3   De  Gex.  &  S.  31 ;  number  of  votes  than  he  would  other- 
Mitchell's    case,   L.  E.  9   Eq.  363 ;  wise  have  been  entitled  to  if  the  stock 
Wilson's  case,  L.  E.  8  Eq.  240 ;  Hart's  had  stood  in  his  own  name.    Creed  v. 
case,  L.  E.  6  Eq.  512.     In  a  suit  in  Lancaster  Bank,  1  Ohio  St.  1. 
equity  by  a  banking  corporation  to  "  Castleman  v.   Holmes,  4  J.  J. 
subject  to  ihe  payment  of  a  debt  cer-  Marsh.   (Ky.)  1;  Eoman  v.  Fry,  6 
tain  of  its  shares  alleged  to  have  been  J.  J.  Marsh.  (Ky.)  634. 
held  by  A.'s  children  and  others  for  *  Lumsden's  case,  L.  E.  4  Oh.  31. 
his  use,  it  appeared  that  the  stock  had  * 

148  2353 


3  Thomp.  Corp.  §  3273.]     liability  of  stockholders. 

transferor  on  the  list  in  place  of  the  last  transferee,  although 
the  company  did  not  know  that  the  intermediate  conveyees 
were  infants.  The  last  shareholder  being  in  all  respects  com- 
petent, the  company  was  estopped  from  disputing  his  title  to 
those  shares.  From  the  time  they  had  a  good  shareholder  on 
their  register,  in  respect  to  whom  they  were  bound,  and  who 
was  bound  in  respect  to  them,  they  ceased  to  have  any  inter- 
est in  the  voidable  character  of  the  intermediate  transfers.^ 

§  3273.  What  if  Company  Wound  up  During'  Minority.  — 

Such  a  contract,  however,  is  voidable  by  the  company  or  its 
representative  until  ratified  by  the  infant,  after  attaining  his 
majority.  Hence,  if  the  company  is  wound  up  before  that 
time,  the  person  who  has  purchased  the  shares  for  the  infant, 
executed  the  necessary  conveyance,  and  entered  into  the  nec- 
essary covenants  for  him,  may  be  held  as  a  contributory;* 
for  it  cannot  be  assumed  in  such  a  case  that  the  infant,  after 
attaining  his  majority,  would  ratify  the  transaction;  and  this 
was  done  even  where  the  infant,  having  attained  his  majority 
after  the  winding  up,  expressed  by  affidavit  a  desire  to  retain 
the  shares,  although  he  could  not,  at  that  time,  pay  the 
amount  due  on  them.'  Upon  like  grounds,  where  a  father 
transfers  his  shares  to  an  infant,  and  the  company  is  wound 
up  before  the  latter  attains  his  majority,  the  transfer  will  be 
treated  as  void,  and  the  transferor  held  as  a  contributory.'' 
But  where  a  father  applied  for  shares  in  the  name  of  his 
infant  son,  and  paid  the  deposit  thereon,  and  the  company 
refused  to  allow  him  to  execute  the  deed  on  behalf  of  his  son, 
and  he  did  no  further  act,  he  was  not  a  contributory.'  In  an 
early  case  in  Kentucky,  a  corporator  endeavored  to  escape  lia- 
bility to  creditors  by  taking  shares  in  the  names  of  infants. 
This  was  treated  as  "a  fraud  on  the  community.'"     Where, 

1  Gooch's  case,  L.  E.  8  Oh.  266;  »  Oastello's  case,  L.  B.  8  Eq.  504. 

reversing  s.  c.  L.  R.  14  Eq.  454.  *  Weston's  case,  L.  R.  6  Oh.  614, 

'  Reaveley's  case,  1  De  Gex.  &.  S.  Reid's  case,  24  Beav.  318. 
660;   Richardson's  case,  L.  R.  19  Eq.  '  Maxwell's  case,  24  Beev.  321. 

588;  Ex    parte  Reavely,  1  Hall  &  T.  «  Romani).Fry,5  J.  J.Marsh.(Ky.) 

118;   Oastello'scase,  L.  R.  8Eq.  504;  634. 
Bymon's  case,  L.  K.  5  Oh.  298. 
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however,  the  shares  were  sold  in  open  market,  and  purchased 
by  an  infant,  of  which  fact  the  transferor  had  no  knowledge, 
and  the  company,  after  discovering  this  fact,  failed  for  more 
than  two  years  —  at  the  expiration  of  which  time  the  company 
was  wound  up  —  to  notify  the  transferor  of  such  fact,  and  that 
they  had  repudiated  the  transfer  on  account  of  it,  the  laches 
of  the  company  precluded  the  right  to  put  the  name  of  the 
transferor  again  on  the  register.'  Where  a  father  purchased 
shares,  and  had  them  registered  in  the  name  of  his  infant  son, 
whom  he  personated,  upon  winding  up  the  son's  name  was 
removed  from  the  register,  and  the  father  made  a  contribu- 
tory in  his  stead.* 

§  3274.  Ratification  After  Majority.  —  What  circumstances 
will  amount  to  a  ratification  of  a  contract  for  the  purchase  is 
a  question  to  be  determined  largely  upon  the  facts  of  each 
case.  The  English  courts  have,  in  several  cases,  acted  upon 
the  principle  that  the  fact  that  a  person  allows  his  name  to 
remain  for  a  length  of  time  on  the  list  of  contributories  of  a 
company,  without  making  any  objection,  does  not  raise  an 
equity  against  his  applying  to  have  it  removed,  where  no  loss 
is  sustained  by  the  estate  which  would  have  been  avoided  if 
the  application  had  been  made  earlier.'  Some  distinct  act, 
they  have  held,  must  be  shown,  to  make  him  liable;  and  such 
an  act  was  not  discovered  in  the  fact  that  his  solicitor  had 
attended,  for  himself  and  others,  at  a  judge's  chambers,  to 
make  opposition  to  a  judicial  order  for  a  call.*  Other  of  those 
courts  have  discovered  an  intention  to  ratify  in  failing  to 
repudiate,  for  two  years  after  majority,  the  company  being  a 
going  concern.*  And  where  the  infant  acquiesced  for  five 
months  after  majority,  and  transferred  some  of  his  shares^ 
and  did  not  object  till  four  months  after  winding  up,  it  was 
held  that  there  was  a  ratification.*     In  another  case,  acqui- 

■ 

'  Parson's  case,  L.  E.  8  Eq.  656.  *  Wilson's  case,  L.  E.  8  Eq.  240. 

'  Richardson's  case,  L.  E.  19  Eq.  *  Mitchell's    case,     L.    E.    9   Eq. 

588.  363. 

=  Shewell's  case,  L.  E.  2  0h.  387;  «  Lumsden's    case,    L.    E.   4   Oh. 

Hart's  case,  L.  E.  6  Eq.  512.  31. 
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escence  for  more  than  a  year  was  deemed  sufficient,  where  the 
late  infant  had  executed  a  transfer  of  his  shares;^  hut  the  con- 
trary was  held  of  an  acquiescence  of  three  years  without  knowl- 
edge that  his  name  was  on  the  list.^  And  it  seems  that  the 
infant  will  be  held  in  any  case,  on  the  ground  oi  fraud,  where 
he  procures  the  shares  with  the  intention  of  keeping  them  if 
the  company  succeeds,  and  repudiating  them  if  it  fails.' 

§  3275.  Married  Woman.  —  2.  No  general  rule  can  be 
suggested,  applicable  to  the  different  States  of  the  Union,  as 
to  the  effect  of  a  contract  of  a  married  woman  to  take  shares 
in  a  corporation,  and  her  liability  in  respect  of  such  an 
engagement,  it  being  a  question  which  refers  itself,  in  each 
State,  to  the  local  law.*  To  this  statement  an  exception  must 
be  made  in  the  case  of  corporations  created  by  or  under  stat- 
utes of  the  United  States.  Thus,  as  elsewhere  seen,  a  married 
woman  has  the  legal  capacity  to  receive  a  transfer  of  stock  in 
a  national  banking  corporation,  though  the  consideration  may 
have  proceeded  wholly  from  the  husband.*  We  have  seen* 
that,  by  the  principles  of  the  common  law,  the  husband  is  lia- 
ble for  calls  in  respect  of  shares  held  by  his  wife  before  mar- 
riage; and  that  if  a  husband  subscribes  for  shares  in  the 
name  of  his  wife,  in  a  corporation  created  under  the  laws  of 
a  State  where  married  women  are  under  the  common-law  dis- 
ability, he  makes  himself  answerable  to  creditors  in  respect 
of  them.'  In  England,  even  prior  to  the  late  Married 
.Woman's  Property  Act,  —  and  this  is  no  doubt  the  rule  in 
equity  in  many  of  the  United  States,  —  if  a  married  woman, 
having  separate  property,  enters  into  a  pecuniary  engage- 
ment, whether  by  ordering  goods  or  otherwise,  which,  if  she 
were  a  feme  sole,  would  constitute  her  a  debtor,  and,  in  enter- 
ing into  such  an  engagement,  she  purports  to  contract,  not 
for  her  husband,  but  for  herself,  and  on  the  credit  of  her  sep- 

>  Ebbett's  case,  L.  E.  5  Oh.  302.  »  Keyser  v.  Hitz,  133  U.  S.  138. 

'  Baker's  case,  L.  E.  7  Ch.  115.  «  Ante,  §  1098. 

'  The  Master  of  the  Eolls  in  Eb-  '  National    Commercial    Bank   v. 

bett's  case,  L.  E.  5  Ch.  302.  McDonnell,  92  Ala.  387 ;  s.  c.  9  South. 

*  Ante,  §§  1091,  1096.  Eep.  149.    Compare  ante,  §  3211. 
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arate  estate,  and  it  is  so  intended  by  her  and  so  understood 
by  the  person  with  whom  she  is  contracting,  an  obligation  is 
thereby  created  for  which  the  person  with  whom  she  contracts 
has  a  right  to  make  her  separate  estate  liable;  and  the  ques- 
tion whether  the  obligation  was  contracted  in  this  manner 
must  depend  upon  the  facts  and  circumstances  of  each  partic- 
ular case.*  These  rules  hav«  been  held  applicable  to  a  mar- 
ried woman  holding  shares  in  a  joint-stock  company.  There 
is  held  to  be  nothing  in  the  nature  of  such  a  company,  in  the 
absence  of  any  special  provision  of  its  constitution,^  to  pre- 
vent a  married  woman  from  being  a  shareholder  in  her  own 
right,  so  as  to  bind  her  separate  estate.  Therefore,  where  a 
married  woman,  having  a  separate  estate,  contracted  to  take 
shares  in  her  own  name  in  a  joint-stock  company,  which  was 
afterwards  wound  up,  Vice-Chancellor  Kindersley,  being  of 
opinion  that  the  contract  was  entered  into  on  the  credit  of 
her  separate  estate,  and  that  the  deed  of  settlement  did  not 
exclude  married  women  from  being  shareholders,  so  as  to  bind 
their  separate  estate,  placed  the  married  woman  on  the  list  of 
contributories  in  her  own  right,  so  as  to  bind  her  separate 
estate.*  Where  the  status  of  a  married  woman  remains  as  at 
common  law,  if  she  owned  the  stock  before  her  coverture, 
after  which  time  her  husband  reduced  it  into  his  possession, 
in  the  event  of  the  insolvency  of  the  corporation,  he,  of 
course,  will  be  liable  to  creditors;  but  where  he  did  not  thus 
reduce  the  shares  into  his  possession,  but  allowed  the  wife  to 
receive  the  dividends,  she  was  held  responsible  to  the  credit- 
ors of  the  corporation  under  a  general  statute  making  share- 
holders individually  liable.*  This  ruling,  however,  seems 
contrary  to  the  general  tenor  of  the  English  cases,  which  hold 


^  Jolinson  V.  Gallagher,  3  De  Gex,  sent  of  lier  husband :  Howard  v.  Bank 

F.    &    J.    494 ;   Mrs.    Matthewman's  of  England,  L.  R.  19  Eq.  295.    Man- 

case,  L.  E.  3  Eq.  781,  787.  damns  awarded  to  compel  registry  of 

'  Such  as  appears  to  have  controlled  shares   in    the    name    of  a  married 

in  Angas's  case,  1  De  Gex  &  S.  560.  woman:    Eeg.   v.   Oarnatic    R.    Co., 

=  Mrs.  Matthewman's   case,  L.  R.  L.  R.  8  Q.  B.  299. 
3  Eq.  731 ;    and  so  in  Luard's  case,  1  *  Matter  of   Reciprocity  Bank,  22 

De  Gex,  F.  &  J.  533.   Power  of  married  N. '  Y.  9, 
woman  to  transfer  stock  without  con- 
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that  where  a  man  marries  a  shareholder,  and  allows  the  shares 
to  remain  in  her  name,  he  will  be  a  contributory  in  respect 
of  them; '  but  both  husband  and  wife  should  be  put  on  the 
list,  since,  if  she  survives,  her  liability  will  survive  also.^ 
But  one  who  marries  a  female  shareholder,  without  reducing 
her  shares  into  his  possession,  is  liable  as  a  contributory  only 
in  respect  of  the  liabilities  of  the  company  accruing  or 
incurred  during  the  coverture.'  Upon  grounds  fully  stated 
elsewhere,*  if  a  married  woman's  shares  are  held  by  trustees 
for  her,  in  the  absence  of  statutes  providing  otherwise,  they 
must  respond  as  shareholders,  and  look  to  her  for  indemnity.* 

§  3276.  Transfers  of  Shares  to  the  Company  Itself  "Void.  — 

3.  The  general  rule  is,  that  unless  the  governing  statute  or  con- 
stitution of  a  company  authorizes  it  in  express  terms  to  pur- 
chase its  own  shares,  such  a  purchase  is  ultra  vires.^  Where 
this  rule  prevails,  the  selling  shareholder  will  remain  liable  to 
creditors,  unless  he  sells  his  shares  innocently  to  one  capable 
in  law  of  purchasing  and  holding  them,  not  knowing  that 
such  purchaser  is  using  the  funds  of  the  corporation;'  and 
not  even  in  that  case,  according  to  the  best  theorj'.'  The 
reason  is,  that  he  gets — without  rendering  a  lawful  consider- 
ation— a  part  of  those  assets  which  are  a  trust  fund  for  the 
creditors;  and  the  fact  that  he  gets  them  innocently  furnishes 
no  reason  whatever  why  he  should  not  restore  them.' 

§  3277.  Exceptions  to  This  Rule.  —  Authority  for  stating 
some  exceptions  to  this  rule  will  be  found  in  the  American 

'  Burlinson's  case,  3  De  Gex  &  S.  holder  who  sells  his  stock  to  a  director 
18;  Sadler's  case,  3  De  Gex  &  S.  36;  of  the  corporation  and  receives  there- 
White's  case,  3  De  Gex  &  S.  157.  for  the  notes  which  he  has  given  to 
'  Sadler's  case,  3  De  Gex  &  S.  36.  the  corporation  for  the  same,  is  not, 
'  Kluht's  case,  3  De  Gex  &  S.  210.  by  reason  of  entries  on  the  books  of 
*  Ante,  §3194.  the  corporation,  which  do  not  them- 
°  Butlerti.  Cumpston,  L.E.  7Eq.  16.  selves  evidence  fraud,  affected  with 
6  ^nte,  i  2054.  notice  of  a  fraudulent  conspiracy  he- 
'  Johnston  v.  Laflin,  103  U.  S.  800 ;  tween  the  directors  and  the  purchaser 
affirming  s.  c.  5  Dill.  (U.  S.)  65.  to  wreck  the  corporation.    Alexander 
«  Crandall  v.  Lincoln,  52  Conn.  73,  v.  Rollins,  14  Mo.  App.  109;  s.  c.  84 
107 ;  s.  c.  52  Am.  Rep.  560.  Mo.  657.     See,  also,  Bent  v.  Hart,  10 
'  But  it  has  been  held  that  a  stock-  Mo.  App.  143,  146. 
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cases,  and  in  others  the  rule  is  denied  entirely.^  Thus,  it 
has  been  held  that  a  corporation  may  take  its  own  stock  in 
payment  of  debts  owing  to  it,  and  may  hold  and  sell  stock  thus 
acquired.^  The  directors  have  power  to  sell  such  stock  and 
take  notes  for  the  price,  under  the  general  power  which  they 
possess  of  managing  the  corporate  business.'  So,  a  bequest 
to  a  corporation  of  its  own  shares  has  been  held  valid.^  But, 
whilst  stock  thus  taken  by  the  corporation  in  payment  or  pledge 
does  not  merge  so  that  it  may  not  be  reissued,'  it  cannot  be 
voted  at  corporate  elections;  for  it  is  not  to  be  tolerated  that 
the  power  should  thus  be  put  into  the  hands  of  the  officers  of 
corporations  of  securing  themselves  against  the  possibility  of 
removal.^  An  insurance  company,  doing  business  under  the 
laws  of  Ohio,  being  in  full  operation,  with  a  capital  of 
$300,000,  the  amount  authorized  by  its  charter,  resolved, 
through  its  board  of  directors,  that  any  stockholder  indebted 
to  the  company  on  stock  notes  might  have  the  privilege  of 
paying  any  part  or  all  of  such  indebtedness  in  the  capital 
stock  of  the  company,  at  a  rate  specified  in  the  resolution. 
The  Court  of  Appeals  of  New  York  held  that  this  transaction 
was  valid.  The  court  was  not  aware  of  any  common-law 
principle  which  forbade  it;  nor  was  it  shown  to  be  in  contra- 
vention of  any  provision  of  the  charter  of  the  company,  or  of 
any  other  statute  of  Ohio.^  This  decision  is  not  only  against 
the  weight  of  authority,  but  it  is  incapable  of  vindication 
upon  sound  principles.  We  have  already  seen '  that  the  debts 
due  a  corporation  by  its  stockholders  on  their  stock  subscrip- 

^  Ante,  §  2062.  company  acquired  the  stock.     Otter 

'  Barton D.  Port  Jackson  &c. Plank-  o.  Brevoort  Petroleum  Co.,  60  Barb. 

road   Co.,    17   Barb.    (N.    Y.)    397;  (N.  Y.)  247. 

Cooper  V.  Frederick,  9  Ala.  738;  Tay-  *  Eivanna  Nav.  Co.  v.  Dawsons,  3 

lor  i;.  Miami  Exporting  Co.,  6  Ohio,  Gratt.  (Va.)19;  «.  c.  46  Am.  Dec.  183. 

162;  s.  c.  22  Am.  Dec.  785;  Bank  of  '  Williams  v.  Savage  Man.  Co.,  3 

Columbus  V.  Bruce,  17  N.  Y.  507.  Md.  Ch.  417. 

'  State  Bank  v.  Fox,  3  Blatchl.  '  Ex  parte  Holmes,  5  Cow.  (N.  Y.) 

(TJ.  S.)  431;  Williams  v.  Savage  Man.  426;  Brewster  v.  Hartley,  37  Cal.  15; 

Co.,  8  Md.  Ch.  418.    An  agreement  of  «.  c.  99  Am.  Dec.  237. 

a  corporation  to  sell  its  own  shares  '  Bank  of  Columbus  v.  Bruce,  17 

for  less  than  their  par  value  has  been  N.  Y.  507. 

held  valid,  it  not  appearing  how  the  °  Ante,  §  2952. 
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tions  are  as  much  a  part  of  the  capital  stock,  which  constitutes 
a  trust  fund  for  the  security  and  benefit  of  creditors,  as  its 
tangible  assets.  It  follows,  and  has  been  decided  in  almost 
every  variety  of  situation,  that  any  arrangement  or  manipu- 
lation which  disperses  this  fund,  or  even  converts  it  into 
common  assets,^  is  void  as  against  creditors  who  have  given 
credit  on  the  faith  of  it.  And  while  a  court  of  justice  will  prob- 
ably uphold  a  compromise  by  which  a  company,  solvent  and 
paying  dividends,  receives  its  own  stock  in  payment  of  a  debt 
which  it  would  otherwise  lose,''  yet  an  arrangement  by  which 
a  company  receives  its  own  stock  in  discharge  of  notes  given 
for  stock  subscriptions  scatters  this  trust  fund  into  air. 

§  3278.  Want  of  Knowledge  on  Part  of   Transferor.  —  If 

a  shareholder,  in  selling  his  shares,  deals  at  arms-length 
with  the  company,  and  conveys  them  to  a  qualified  person 
under  circumstances  which  do  not  charge  him  with  knowl- 
edge that  the  transferee  is  a  mere  trustee  for  the  company, 
and  he,  in  point  of  fact,  has  no  such  knowledge,  the  exist- 
ence of  such  a  fact  will  not  avoid  the  transfer  and  make  him 
a  contributory.'  The  same  rule  has  been  applied  where 
the  shares  were  sold  to  a  qualified  person  through  a  broker, 
the  vendor  having  no  knowledge  of  the  fact  that  the  trans- 
feree received  them  in  trust  for  the  company,  or  that  they 
were  purchased  with  the  company's  funds.*  Thus,  the  deed 
of  settlement  of  a  banking  company  provided  that  shares 
might  be  transferred  with  the  consent  of  the  directors, 
but  that  the  transfers  should  be  registered,  and  that  an  in- 
dorsement of  the  registry  should  be  made    on  the  deed  of 

»   Sawyer  v.  Hoag,  17  "Wall.  (IT.  S.)  »  Grady'B  case,  1  De  Gex,  J.  &  S. 

610.  488.     The  writer  thinks  that  Lord 

'  Currier  v.  Lebanon  Slate  Co.,  56  Westbury   was  wrong    in   inferring 

N.  H.  262,  268,  per  Smith,  J.,  and  from  the  facts  of  this  case  that  the 

other   cases    cited    supra.      English  transferor  was  without  knowledge  of 

cases  depending  upon  special  circum-  the    trusteeship   of    the   transferee. 

stances,  which  are  set  out  at  length  in  This,  however,  does  not  alter  the  prin- 

Thomp.  Stockh.,  J  238,  are :  London  ciple  on  which  the  case  proceeded. 
&c.  Bank  ■;;.  Henry,  L.  E.  7  Eq.  384;  '  Nicol's  case,  3  De  Gex  &  J.  387; 

Gray's  case,  1  Ch.  Div.  664;    Saun-  Johnston  v.  Laflin,  5  Dill.  (U.  S.)  65; 

der's  case,  2  De  Gex,  J.  &  S.  101.  s.  c.  affirmed,  103  U.  S.  800. 
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transfer,  and  should  be  sufficient  evidence  of  the  directors' 
consent.  A  shareholder  placed  his  shares  in  the  hands  of 
a  broker,  and  they  were  sold,  nominally,  to  the  solicitor  of 
the  company,  but  really  (though  without  the  knowledge 
of  the  shareholder)  to  the  company  itself,  the  purchase- 
money  being  paid  out  of  the  company's  funds,  and  the  sub- 
sequent dividends  being  carried  to  their  credit.  On  these 
facts  the  court  held  that,  although  there  was  no  indorse- 
ment on  the  transfer  to  the  solicitor,  the  directors'  con- 
sent was  sufficiently  proved,  and  that,  on  the  company  being 
wound  up,  the  vendor  ought  not  to  be  placed  on  the  list 
of  contributories  as  a  present  shareholder.^  A  holder  of  full- 
paid  shares  of  stock  in  a  national  bank  employed  a  broker 
to  sell  the  same  in  the  market.  The  broker,  without  the  stock- 
holder's knowledge  or  direction  at  the  time,  sold  the  same 
at  their  market  value  to  the  president  of  the  bank,  individ- 
ually, and  received  in  payment  his  individual  check  on 
the  bank  for  the  purchase  price,  and  delivered  to  the  pur- 
chaser the  share  certificates  assigned  in  blank,  with  blank 
powers  of  attorney  thereon  indorsed,  authorizing  the  trans- 
fer of  the  shares  upon  the  books  of  the  bank.  Subsequently, 
after  the  amount  of  the  check  had  been  collected,  but  on 
the  same  day,  the  president,  without  the  knowledge  of  the 
stockholder  or  his  broker,  directed  the  book-keeper  of  the 
bank  to  credit  his  individual  account  with  the  amount  of 
the  check  which  he  had  given  for  the  shares,  and  to  transfer 
the  shares  (the  book-keeper  inserting  his  own  name  in  the 
blank  power  of  attorney  to  make  the  transfer)  to  him  as 
"trustee":  not  specifying  for  whom  he  was  trustee,  and 
charging  the  sum  to  the  "sundry  stock  account"  of  the 
bank;  all  of  which  was  done.  The  bank,  although  it  had  not 
committed  any  act  of  insolvency,  was  then  insolvent;  but 
this  fact  was  not  known  by  the  stockholder  or  the  broker. 
The  court  held  that,  although  the  bank,  or  its  officers  for  it, 
was  prohibited  from  purchasing  its  own  shares,^  yet  that  the 
stockholder,  having  sold  in  good  faith,  without  notice  of  the 

'  Nicol's  case,  3  De  Gex  &  J.  387.  '  TJ.  S.  Rev.  Stats.,  §  5201. 
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illegal  purpose  of  the  president  in  buying  the  stock,  or  of  his 
intended  misappropriation  of  the  funds  of  the  bank  in  paying 
therefor,  was  not  liable  to  pay  back  to  the  receiver  of  the 
bank  the  money  received  in  payment  of  the  shares.* 

§  3279.  Transfer  to  a  Ifon-existent  or  Fictitious  Person.  — 

It  is  not  necessary  to  do  more  than  state  the  proposition  that 
a  shareholder  cannot  escape  the  obligation  of  performing  his 
contract  of  subscription  by  the  device  of  transferring  his 
shares  to  a  fictitious  or  non-existent  person,  under  the  theory 
that  he  has  thus  abandoned  his  shares.* 


Aktiolb  V.     Exoneration  of  the  Transferor. 


3284. 


3285. 

3286. 
3287. 
3288. 


Section 

3283.  General  rule  that  who  is  a 
shareholder  determined  by 
the  corporate  books. 

General  rule  that  transferor 
is  liable  while  his  name  re- 
mains on  the  books. 

View  that  transferor  is  relieved 
unless  guilty  of  negUgence. 

Illustrations  of  this  view. 

This  view  denied  in  Ohio. 

Eule  where  the  transferor  is  a 
director. 

3289.  Corporation  may  waive  formal- 

ity in  the  transfer. 

3290.  Where  the  transfer  is  to  the 

corporation  itself. 

1  Johnston  v.  Laflin,  5  Dill.  (IT.  S.) 
65;  «.  c.  affirmed,  103  U.  S.  800. 
The  writer  maintains  the  position 
taken  in  his  work  on  stockholders 
(Thomp.  Stockh.,  §§  239,  240),  that 
this  decision  is  fundamentally  er- 
roneous, in  that  it  ignores  the 
primary  fact  that  an  insolvent  cor- 
poration has  no  power  to  dispose 
of  its  assets  in  exchange  for  its  own 
shares,  and  that  no  number  of  inno- 
cent intermediaries,  and  no  amount 
of  stock-jobbing  hocus-pocus  ought 
to  be  allowed  to  create  such  a  power. 
The  fact  that  the  stockholder,  who 
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Section 

3291.  Prohibited  transfers, 

3292.  Where  the  transferor  owns  and 

transfers  all  the  shares. 

3293.  Statutory  provisions  respecting 

notice  of  transfer. 

8294.  Statutory    provisions    avoiding 

transfers  made  within  a  given 
time  prior  to  the  failure  of  the 
corporation. 

8295.  Period  at  which  transfer  inoper- 

ative to  divest  liability. 

8296.  Where  the  liability  is  for  rent 

accruing  after  transfer  under 
a  lease  made  before  transfer. 
3297.  When    transferor    cannot    im- 
peach validity  of  transfer. 

thus  obtained,  without  rendering  any 
lawful  consideration,  a  portion  of  the 
assets  which  the  law  had  impressed 
vidth  a  trust  in  favor  of  the  creditors 
of  the  corporation,  may  have  been 
iimocent,  furnishes  no  reason  what- 
ever why  he  should  not  restore  those 
assets  to  the  receiver  of  the  corpora- 
tion. He  would  have  no  higher  rights 
than  an  innocent  purchaser  from  a 
bailee  or  trustee  would  have,  where 
the  latter  has  no  power  to  sell. 

'  Muskingum  Valley  Tump.  Co.  v. 
Ward,  13  Ohio,  120;  i.  c.  42  Am.  Dec. 
191. 
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§  3283.  General  Bule  that  Who  is  a  Shareholder  Deter- 
mined by  the  Corporate  Books.  —  The  general  rule  already 
noticed,'  then,  is,  that  every  person  whose  name,  by  his 
authority,  has  been  placed  on  the  books  of  a  corporation  as  a 
shareholder,  is  such,  both  as  to  the  corporation*  and  to  its 
creditors,  so  long  as  his  name  remains  there.'  He  may  hold 
the  shares  as  trustee  for  others,^  or  for  the  company  itself,^  or 
as  collateral  security  for  money  loaned;"  and  yet,  he  is  per- 
sonally liable  as  a  shareholder,  and  if  he  suffers  loss  in  con- 
sequence of  his  position,  he  must  seek  indemnity  from  the 
equitable  owner.^  So,  although  he  may  have  sold  his  shares 
to  another,  and  received  pay  for  them,  and  delivered  to  the 
purchaser  his  certificate, — yet  until  the  transfer  has  been  per- 
fected by  registering  the  transfer  on  the  corporate  books,  as 
required  by  the  charter,  statute,  articles  of  association,  or 
deed  of  settlement  governing  the  company,  the  transfer, 
though  valid  as  between  him  and  the  transferee,'  does  not 


'  Ante,  §  3193. 

'  Ante,  §  2387. 

"  State  V.  Ferris,  42  Conn.  560; 
Skowhegan  Bank  v.  Cutler,  49  Me. 
315;  Re  Empire  City  Bank,  18  N.  Y. 
199,  200;  3.  c.  6  Abb.  Pr.  (N.  Y.)  385; 
Holyoke  Bank  v.  Burnham,  11  Cush. 
(Mass.)  183;  Crease  v.  Babcock,  10 
Met.  (Mass.)  525;  Grew  v.  Breed,  10 
Met.  (Mass.)  669;  Stanley  d.  Stanley, 
26  Me.  191;  Worrall  v.  Judson,  5 
Barb.  (N.  Y.)  210;  Fowler  v.  Ludwig, 
34  Me.  455. 

*  Mitchell's  case,  L.  E.  9  Eq.  363; 
Holt's  case,  1  Sim.  (n.  s.)  389;  Ind's 
case,  L.  E.  7  Ch.  485 ;  ante,  §  3194. 

'  Chapman's  case,  L.  R.  8  Eq. 
361 ;  Hoare's  case,  2  Johns.  &  H.  229; 
Ex  parte  Oriental  Com.  Bank,  L.  R. 
3  Ch.  791;  Hemming  v.  Maddick, 
L.  R.  9  Eq.  175;  s.  c.  L.  R.  7  Ch.  395; 
ante,  §  3196. 

«  Adderly  v.  Storm,  6  Hill  (N.  Y.), 
624;  Eosevelt  v.  Brown,  11  N.  Y.  148; 
Be  Empire  City  Bank,  18  N.  Y.  199, 
223;   Holyoke  Bank  v.  Burnham,  11 


Cush.  (Mass.)  183;  Magruder  v.  Col- 
ston, 44  Md.  349;  s.  c.  22  Am.  Eep. 
47;  Creases.  Babcock,  10 Met.  (Mass.) 
525,  545;  Wheelock  v.  Kost,  77  111. 
296;  Pullman  v.  Upton,  96  U.  S.  328; 
Simmons  v.  Hill,  96  Mo.  679 ;  s.  c.  2 
L.  R.  A.  476;  ante,  §5  2937, 3213. 

'  Ex  parte  Oriental  &c.  Bank,  L.  R. 
3  Ch.  791;  Hemming  v.  Maddick, 
L.  E.  9  Eq.  175 ;  s.  c.  L.  E.  7  Ch.  395 ; 
Stover  V.  Flack,  30  N.  Y.  64. 

«  Johnson  v.  Underbill,  52  N.  Y. 
203;  Duke  v.  Cahawba  Nav.  Co.,  10 
Ala.  82;  s.  c.  44  Am.  Dec.  472;  Shep- 
herd's case,  L.  R.  2  Ch.  16;  Sheffield 
&c.  R.  Ott.  V.  Woodcock,  2  Railw.  Cas. 
522;  Castellan  v.  Hobson,  L.  E.  10 
Eq.  47;  Hall  v.  United  States  Ins. 
Co.,  5 Gill  (Md.),484 ;  Chouteau  Spring 
Co.  V.  Harris,  20  Mo.  382;  St.  Louis 
Perpetual  Ins.  Co.  v.  Goodfellow,  9 
Mo.  149 ;  Moore  v.  Bank  of  Commerce, 
52  Mo.  377,  379 ;  Gilbert  v.  Manchester 
Co.,  11  Wend.  (N.  Y.)  627;  Bank  of 
Utica  V.  Smalley,  2  Cow.  (N.  Y.)  770; 
s.  c.  14  Am.  Dec.  526 ;  Quiner  v.  Mar- 
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divest  his  liability  as  a  shareholder  to  the  company'  or  to  its 
creditors.^ 

§  3284.  General  Kule  that  Transferor  is  Liiable  while  His 
Name  Remains  on  the  Books.  —  The  registration  being  in- 
tended in  part  for  the  protection  of  the  public,' one  who  has 
parted  with  his  shares,  and  yet  suffers  his  name  to  remain  on 
the  register,  remains  a  stockholder  by  conduct  or  estoppel,  upon 
familiar  grounds  already  discussed.*  And  where  the  govern- 
ing statute  provides  that  transfers  can  only  be  made  by  deed 
and  by  alteration  of  the  register,  and  a  shareholder  transfers  his 
shares  in  another  way,  although  the  company  may  recognize 


blehead  Social  Ins.  Co.,  10  Mass.  476; 
Sargent  v.  Essex  K.  Co.,  9  Pick. 
(Mass.)  202;  Nesmith  v.  Washington 
Bank,  6  Pick.  (Mass.)  324;  Sargent  .■«. 
Franklin  Ins.  Co.,  8  Pick.  (Mass.)  90; 
s.  c.  19  Am.  Dec.  306 ;  McEuen  v.  West 
London  &c.  Co.,  L.  E.  6  Ch.  655; 
Brigham  v.  Mead,  10  Allen  (Mass.), 
245;  Shaw  v.  Rowley,  16  Mees.  &  W. 
810;  Walker  v.  Bartlett,  86  Eng.  L.  & 
Eq.  368;  s.  c.  18  Com.  B.  845;  ante, 
§  2389.  An  assignment  not  made  in 
conformity  with  the  law  governing 
the  corporation  will  pass  an  equitable 
title,  which  will  bind  all  persons  hav- 
ing notice  of  it.  Black  v.  Zacharie,  3 
How.  (U.  S.)  483. 

1  Helm  V.  Swiggett,  12  Ind.  196; 
Coleman  v.  Spencer,  5  Blackf.  (Ind.) 
197;  New  Albany  &c.  K.  Co.  v.  Mc- 
Cormick,  10  Ind.  499;  g.  c.  71  Am. 
Dec.  837;  Marlborough  Man.  Co.  v. 
Smith,  2  Conn.  579.  ♦ 

2  Shellington  v.  Howland,  53  N.  Y. 
371;  Worrall  v.  Judson,  5  Barb. 
(N.  Y.)  210;  Dane  v.  Young,  61  Me. 
160 ;  Wehrman  v.  Eeakirt,  1  Cin.  Sup. 
(Oh.)  230,  237 ;  Marino's  case,  L.  E.  2 
Ch.  596;  Musgrave  &  Hart's  case, 
L.  E.  5  Eq.  695;  Walker's  case,  L.  R. 
6  Eq.  80;  McEuen  v.  West  London 
&c.  Co.,  L.  E.  6  Ch.  655.  Contra, 
Wehrman  v.  Eeakirt,  1  Cin.  Sup. (Oh.) 
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230,237.  Compare Eamea U.Wheeler, 
19  Pick.  (Mass.)  442.  As  to  the  con- 
clusiveness of  the  public  registry  of  shares 
under  English  statutes,  see  Thomp. 
Stockh.,  ^  219,  where  the  following 
cases  are  examined :  Dossett  v.  Hard- 
ing, 1  Com.  B.  (N.  s.)  524;  Fry  t).  Ens- 
sell,  3  Com.  B.  (N.  s.)  665;  Powis  v. 
Butler,  3  Com.  B.  (n.  s.)  645;  affirmed 
in  Ex.  Ch.  4  Com.  B.  (n.  s.)  469; 
Powis  V.  Harding,  1  Com.  B.  (n.  s.) 
533 ;  Henderson  v.  Eoyal  British  Bank, 
7  El.  &  B.  356;  Daniell  v.  Eoyal  Brit- 
ish Bank,  1  Hurl.  &  N.  681. 

'  The  rule  is  intended  for  the  ben- 
efit of  the  company  also  (ante,  §  2387) ; 
and  hence,  as  between  the  transferee 
and  the  company,  unless  his  own 
transfer  is  made  upon  the  books  of 
the  company,  he  is  not  a  stockholder. 
The  mere  fact  that  he  owns  the  certi- 
ficate of  stock  does  not  make  him  a 
stockholder.  Helm  v.  Swiggett,  12 
Ind.  194, 196 ;  Coleman  v.  Spencer,  5 
Blackf.  (Ind.)  197;  New  Albany  &c. 
E.  Co.  V.  McCormick,  10  Ind.  499 ;  s.  c. 
71  Am.  Dec.  337 ;  Marlborough  Man. 
Co.  V.  Smith,  2  Conn.  579. 

'  Ante,  §  1877,  et  seg.;  Ee  Eeciproc- 
ity  Bank,  22  N.  Y.  9 ;  Plumb  v.  Bank  of 
Enterprise,j48  Kan.  484;  8.  c.  29  Pac. 
Eep.  699. 
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the  transfer  by  receiving  assessments  from  the  transferee,  this, 
it  has  been  held  in  England,  does  not  discharge  the  transferor 
from  liability  to  the  company  as  a  shareholder.  If  this  were 
not  so,  the  wholesome  requirement  of  the  law  might*  be 
entirely  eluded;  and  any  person  who  examined  the  register, 
whether  a  creditor  who  wished  to  know  the  names  of  the 
shareholders,  or  a  shareholder  who  wished  to  know  the  names 
of  his  co-shareholders,  would  be  entirely  deceived.*  The  gen- 
eral rule  therefore  is,  that  where  the  governing  statute  or  the 
by-laws  of  the  company  require  that  transfers  of  its  shares 
shall  be  noted  on  the  books  of  the  company,  or,  as  it  is  expressed 
in  most  charters,  that  the  shares  shall  be  transferable  on  the 
books  of  the  company, — then,  unless  the  transfer  is  so  regis- 
tered on  the  company's  books,  the  transferor  remains  liable  to 
the  creditors  of  the  company  in  the  event  of  its  insolvency, 
although,  as  between  him  and  the  transferee,  the  transfer 
may  have  been  out-and-out.^  And  it  makes  no  difference,  for 
the  purposes  of  this  rule,  whether  or  not  the  stock  stood  on  the 
books  of  the  corporation  in  the  name  of  some  other  person  as 
his  trustee.^  Nor  will  a  private  agreement  between  the  transferor 
and  transferee,  that  the  former  shall  not  be  liable,  relieve 
him  from  such  liability.*  In  this  respect,  the  English  rule 
coincides  for  the  most  part  with  the  American  rule,  and  where 
the  constitution  of  a  company  requires  that  a  transfer  of 
shares  be  executed  by  both  parties,  and  it  is  not  executed  by 
the  transferee,  the  English  courts  will  not,  under  sections  35 
and  98  of  the  Companies  Act,  1862,  rectify  the  register,  but  will 
put  the  transferor  on  the  list  of  contributories,  and  leave  the 
transferor  and  transferee  to  their  remedies  against  each  other.* 

'  McEuen  V.  West  London  &c.  Co.,  532;  Wright  v,  Steinkemeyer,  6  Mo. 

L.  E.  6  Oh.  655.  App.  575. 

'  Ante,  §  2897 ;  Fowler  v.  Ludwig,  '  Borland  v.  Haven,  37  Fed.  Eep. 

34  Me.  455;  Eichmond  v.  Irons,  121  394. 

U.  S.  27;  WorraU  v.  Judson,  5  Barh.  *  Bell's  Appeal,  115  Pa.  St.  88;  «.  c. 

(N.  Y.)  210;  Irons  v.  Manufacturers'  2  Am.  St.  Eep.  532;  8  Atl.  Eep.  177;  7 

Nat.  Bank,  27  Fed.  Eep.  591 ;  Forcer.  Cent.  Eep.  159,  160;  11  East.  Eep. 

Dahlonega  Fanning  &c.  Co.,  22  Ga.  608,  665. 

86;  Borland  v.  Haven,  37  Fed.  Eep.  '  Marino's  case,  L.  E.  2  Ch.  596; 

394  (under  Oal.  Code) ;  Bell's  Appeal,  Musgrave  &  Hart's  case,  L.  E.  6  Eq. 

115  Pa.  St.  88;  ».  c.  2  Am.  St,  Eep.  193. 
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§  3285.  View  that  Transferor  is  Kelieved  unless  Guilty  of 
Negligence.  —  In  England,  subject  to  the  exception  of  one 
year's  time  in  the  Companies  Act,  1862,  the  transferor  will 
not  "be  liable  as  a  contributory,  unless  his  name  was  suffered 
to  remain  on  the  register  through  his  negligence}  It  is 
believed  that  the  qualification  put  upon  it  by  Sir  John 
Romilly,  M.  R.,  that  where  the  transferor  has  done  all  in  his 
power  to  complete  the  formality  of  the  transfer  he  is  dis- 
charged from  liability  as  a  shareholder,^  cannot  be  success- 
fully objected  to;  and  the  rule  now  obtaining  in  England 
seems  even  less  stringent:  a  transferor  who  has  negligently 
suffered  his  name  to  remain  on  the  register  will  be  held  as  a 
contributory,'  but  one  whose  name  remains  there  notwith- 
standing he  has  been  guilty  of  no  laches  will  not.*  This  view 
has  been  adopted  by  the  courts  of  the  United  States,  at  least 
in  respect  of  transfers  of  shares  of  national  banking  corpora- 
tions. But  it  is  supposed  that  the  principle  on  which  those 
courts  proceed  is  equally  applicable  to  other  corporations. 
That  rule  is,  that  wher?  the  shareholder,  in  selling  his  shares, 
does  all  that  a  careful  and  prudent  business  man  should  do 
to  discharge  himself  from  liability  as  a  shareholder,  he  will  not 
be  held  responsible  for  the  neglect  and  carelessness  of  an  ojBfi- 
cer  of  the  bank  in  failing  to  register  the  transfer.'  But,  while 
recognizing  this  principle,  it  has  been  held  that  a  stockholder, 
who,  after  sale  of  his  stock,  permits  his  name  to  remain  on 
the  books  of  the  corporation  as  a  stockholder,  and  knows,  or 
should  know,  the  common  usage  of  the  corporation  as  to  the 

^  Shortridge  v.  Bosanquet,  16  Beav.  '  Head's  case,  L.  R.  3  Eq.  84 ; 
84;  White's  case,  L.  E.  3  Eq.  86;  White's  case,  L.  E.  3  Eq.  86;  Walk- 
Ward's  case,  L.  E.  2  Eq.  226;  Ex  er's  case,  L.  E.  6  Eq.  30;  Shepherd's 
parte  Henderson,  19  Beav.  107 ;  case,  L.  E.  2  Ch.  16. 
Fyfe's  case,  L.  E.  4  Ch.  768;  Na-  •  Fyfe's  case,  L.  E.  4  Ch.  768; 
tion's  case,  L.  E.  3  Eq.  77;  Hill's  Nation's  case,  L.  E.  3  Eq.  77;  Hill's 
case,  L.  E.  4  Ch.  769,  note ;  Ward  case,  L.  E.  4  Ch.  769,  note ;  Ward  & 
&  Garfit's  case,  L.  E.  4  Eq.  189.  Garfit's  case,  L.  E.  4  Eq.  189. 

"  Shortridge  v.  Bosanquet,  16  Beav.  °  Hayes  v.  Shoemaker,"  6  Bail.  & 

84;    White's  case,  L.  E.  3  Eq.  86;  Corp.  L.  J.  324;  s.  c.  39  Fed.  Eep. 

Ward's    case,  L.  E.  2  Eq.  226;   Ex  319;  Hayes  v.  Yawger,  39  Fed.  Eep. 

parte  Henderson,  19  Beav.  107.    But  912 ;  Whitney  v.  Butler,  118  U.  S.  655 ; 

see  Bosanquet  v.  Shortridge,  4  Ex.  699.  Young  v.  McKay,  50  Fed.  Eep.  394. 
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recording  of  transfers,  cannot  complain  that  no  by-law  has 
been  enacted  prescribing  the  manner  of  transfer,  nor  claim 
exemption  from  individual  liability  on  that  ground,  because 
of  his  negligence.^  In  another  court,  where  this  principle  is 
recognized,  a  stockholder  in  a  national  bank,  in  good  faith, 
and  without  any  expectation  of  the  insolvency  of  the  bank, 
sold  his  stock,  but  no  transfer  was  made  on  the  books  until 
after  the  bank  had  become  insolvent  and  gone  into  liquida- 
tion. It  was  held  that  he  continued  liable  under  the  statute 
for  the  debts  of  the  bank,  in  respect  of  such  stock,  so  long  as 
it  was  not  transferred  on  the  books  of  the  bank,  or  the  cer- 
tificate was  not  delivered  to  the  bank  with  a  power  of  attorney 
and  a  request  for  the  making  of  such  transfer;  and  such  deliv- 
ery to  the  president  of  the  bank,  not  as  president,  but  as  pur- 
chaser of  the  stock,  did  not  discharge  the  stockholder.^ 

§  3286.  Illustrations  of  This  Vie^w.  —  A  holder  of  national 
bank  shares  sold  them  in  good  faith.  The  failure  to  have  the  trans- 
fer made  on  the  bank  books  was  due  to  the  negligence  of  the  cashier, 
who  had  been  told  to  make  it,  and  who  had  promised  to  do  so.  It 
was  held  that  the  seller  was  not  liable  to  an  assessment  ordered  by 
the  Comptroller  of  the  Currency  on  the  subsequent  failure  of  the 
bank.^  In  another  case  it  appeared  that  A.,  an  owner  of  shares 
in  the  capital  stock  of  a  national  bank,  employed  an  auctioneer 
to  sell  them  at  public  auction.  They  were  bid  off  by  B.,  who 
paid  the  auctioneer' for  them,  and  received  from  him  the  certifi- 
cate of  stock,  with  a  power  of  attorney  for  transfer  duly  executed  in 
blank.  The  auctioneer  paid  the  purchase-money  to  A.  B.  was 
employed  by  the  president  of  the  bank  to  make  this  purchase  for  a 
customer  of  the  bank,  who  had  made  a  deposit  in  the  bank  for  the 
purpose,  and  he  delivered  the  certificate  and  the  power  of  attorney  to 
the  president,  and  received  from  the  bank  the  money  for  the  pur- 
chase. No  formal  transfer  of  the  stock  was  made  on  the  transfer 
books  of  the  bank.  Shortly  afterwards  the  bank  became  insolvent, 
and  eventually  went  into  the  hands  of  a  receiver,  who  made  an 
assessment  on  the  stockholders  under  the  provisions  of  Rev.  Statsw 
XT.  S.,  §  5205,  to  make  up  the  deficiency  in  the  capital.     Until 

1  Plumb  V.  Bank  of  Enterprise,  48  "  Hayes?;.  Shoemaker,  39 Fed.  Rep. 

Kan.  484 ;  s.  c.  29  Pac.  Pep.  699.  319 ;  17  Wash.  L.  Pep.  633 ;  s.  c.  6  Eail. 

»  Richmond  v.  Irons,  121  U.  S.  27.      &  Corp.  L.  J.  324. 
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after  the  stoppage  A.  had  no  knowledge  as  to  the  purchaser,  or  as  to 
the  neglect  to  formally  transfer  the  stock,  and  no  reason  to  suppose 
that  the  transfer  had  not  been  made.  In  an  action  against  A.,  by 
the  receiver,  to  recover  the  amount  of  the  assessment  upon  his 
stock,  it  was  held  that  the  responsibility  of  A.  ceased  upon  the  sur- 
reniJer  of  the  certificates  to  the  bank,  and  the  delivery  to  its  presi- 
dent of  a  power  of  attorney  sufficient  to  effect,  and  intended  to  effect, 
as  the  president  knew,  a  transfer  of  the  stock  on  the  books  of  the 
bank.'  In  an  action  by  the  receiver  of  a  national  bank  to  enforce  an 
assessment  under  Rev.  Stats.  U.  S.,  §  5151,  against  one  whose 
name  stood  on  the  transfer  books  as  a  stockholder,  it  appeared  that 
nearly  a  year  before  the  failure  of  the  bank  he  had  sold  his  stock  to 
a  broker  for  an  undisclosed  principal;  that  he  indorsed  the  same, 
and  requested  the  broker  to  inform  the  cashier  of  the  transaction, 
and  to  have  the  stock  transferred;  that  the  broker  accordingly 
handed  the  stock  to  the  cashier,  gave  him  the  necessary  informa- 
tion, and  requested  him  to  make  the  transfer.  This  the  cashier 
promised  to  do,  but  in  fact  the  transfer  was  never  made.  The  cer- 
tificate recited  that  it  was  transferable  on  the  books  of  the  company 
"by  indorsement  hereon  and  surrender  of  this  certificate."  It  was 
held  that,  in  requesting  the  cashier  to  make  the  transfer,  the  broker 
acted  as  the  seller's  agent,  and  that  the  latter  did  all  that  was 
required  of  him  as  a  prudent  business  man,  and  could  not  be  held 
liable  as  a  stockholder.'  This  view  has  also  been  taken  in  face  of 
a  statute  which  provides  that  "no  transfer  of  stock  shall  be  valid 
for  any  purpose  whatever,  except  to  render  the  person  to  whom  it 
shall  be  transferred  liable  for  the  debts  of  the  corporation  according 
to  the  provisions  of  this  act,  until  it  shall  have  been  entered"  in  a 
book  referred  to  "by  an  entry  showing  from  and  to  whom  trans- 
ferred."' There  was  also  a  by-law  of  the  company  providing  that 
transfers  of  shares  should  "  only  be  made,  on  the  books  of  the 
company,"  in  the  manner  therein  directed.  In  an  action  to 
charge  one  who  had  been  a  holder  of  eighty  shares  of  the  stock  of 
the  company,  and  also  one  of  its  directors,  with  personal  liability 
for  one  of  its  debts,  by  reason  of  a  failure  on  the  part  of  the  directors 
to  file  an  annual  report  required  by  another  section  of  the  statute,* 

1  Whitney  v.  Butler,  118  TJ.  S.  656;  "  New  York  Act  of  1875,  ch.  611, 

reversing  Price  v,  Whitney,  28  Fed.     §  17. 
Eep.  297.  «  Ibid.,  §  18. 

'  Young  V.  McKay,  50  Fed.  Rep.  394. 
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it  appeared  that  the  defendant,  prior  to  the  period  of  default  in  filing 
the  report,  desiring  to  sever  his  connection  with  the  company,  went 
to  Latimer  E.  Jones,  its  secretary  and  treasurer,  and  also  to  one 
Atchinson,  an  employe  of  the  company,  and  asked  for  his  share 
certificate,  which  he  indorsed,  as  follows,  over  his  signature:  "  For 
value  received,  I  hereby  sell,  transfer,  and  assign  to  Latimer  E. 
Jones  eighty  shares  of  stock  within  mentioned,  and  authorize  L.  E. 
Jones  to  make  the  necessary  transfer  on  the  books  of  the  com- 
pany. Witness  my  hand  and  seal  this  fifth  day  of  November,  1885. 
A.  W.  Colwell."  He  then  delivered  his  share  certificate  with  this 
indorsement  to  Jones,  announcing  that  it  severed  his  connection 
with  the  company,  and  that  he  had  nothing  further  to  do  with  it. 
Jones  accepted  the  certificate,  and  the  defendant  asked  for  the 
transfer  book,  but  the  company  did  not  have  one,  and  he  was 
told  that  it  was  not  necessary.  Some  days  later,  however,  a 
transfer  book  was  obtained,  and,  as  we  understand  the  case,  a 
formal  transfer  was  made  thereon  of  seventy-five  of  the  shares  to 
Jones,  who  issued  a  new  certificate  to  himself  for  that  number;  but, 
at  the  suggestion  of  Atchinson,  and  without  the  knowledge  of  the 
defendant,  a  certificate  for  the  remaining  five  shares  was  reissued 
to  the  defendant,  and  he  was  induced  a  few  days  later  to  accept  it, 
though  with  the  understanding  that  he  should  not  continue  to  be  a 
director.  On  this  state  of  facts  the  Court  of  Appeals  of  New  York 
held  that  the  defendant  was  neither  chargeable  as  a  director  by 
reason  of  having  been  such  when  the  default  occurred,  nor  as  a 
shareholder;  because  what  he  had  done  had  operated  to  divest  him 
of  all  his  shares  prior  to  the  period  of  the  default,  and  his  owner- 
ship of  them  had  not  been  resumed.'  Unless  there  is  some  inac- 
curacy in  the  foregoing  statement  of  facts,  the  decision  is  a  palpable 
aberration,  and  it  is  entirely  answered  by  a  'single  sentence  in  the 
opinion  of  Bradley,  J.,  who  dissented;  "The  defendant  owned  eighty 
shares  of  the  stock,  and  no  more  than  seventy-five  of  them  were  trans- 
ferred upon  the  books  of  the  company;  and,  as  between  him  and  it, 
his  relation  of  stockholder  of  five  shares  continued." ' 

§  3287.  This  View  Denied  in  Ohio.  —  In  Ohio  the  severe 
rule  seems  to  obtain  that  if  a  man's  name  is  once  lawfully  placed  on 
the  register  of  a  company  as  a  stockholder,  he  remains  such  until  he 

'  Chemical  Nat.  Bank  v.  Oolwell,      876;  SON.  E. Rep. 644;  reversing «. c. 
132  N.  Y.  250;  s.  c.  43  N.  Y.  St.  Rep.      9  N.  Y.  St.  Rep.  285,  288. 
«  Ibid.,  132  N.  Y.  250,  258. 
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gets  it  off,  and  that  he  must  see  to  it  that  it  is  got  off,  or  he  will  be 
compelled  to  respond  to  creditors.  The  vendor  of  corporate  stock 
was  held  liable  under  a  statute  of  that  State  to  the  creditors  of  the 
corporation  who  became  such  after  his  transfer,  where  he  still  ap- 
peared by  the  stock  book  to  be  the  owner  of  the  shares,  notwith- 
standing the  sale  was  made  in  good  faith,  and  for  value,  and  that 
the  purchaser  was  treated  by  the  company  as  the  owner  of  the  stock, 
and  the  vendor  made  an  attempt  to  have  it  transferred  on  the  books, 
which  transfer  failed  because  of  the  neglect  of  the  secretary  of  the 
company.  It  was  held  that  the  vendor  would  be  charged  with  such 
neglect.' 

§  3288.  Rule   where  the  Transferor  is  a  Director.  —  The 

rule  which  requires  the  transferor  to  see  to  it  that  the  name 
of  the  transferee  is  substituted  for  his  on  the  books  of  the 
company  seems  to  apply  without  exception  where  the  trans- 
feror is  a  director.  He  is  in  a  very  different  position  from  that 
of  an  ordinary  shareholder,  for  he  has  the  means  of  seeing 
that  all  the  formalities  of  transfer  required  by  the  constitution 
of  the  company  are  complied  with,  and  he  is  therefore  bound, 
in  transferring  his  shares,  to  see  to  the  regularity  of  the  trans- 
fer. If  he  fails  in  this,  he  remains  a  contributory.^  The  same 
principle  has  been  applied  where  the  auditor  of  a  failing  com- 
pany transferred  his  shares  to  the  managing  director  under 
circumstances  of  doubtful  good  faith,  and  where  the  requisite 
formalities  were  not  attended  to.' 

8  3289.  Corporation  may  Waive  Formality  in  the  Trans- 
fer.  —  It  is  shown  elsewhere  that  the  by-laws  and  statutes  which 
require  transfers  to  be  made  on  the  books  of  the  corporation 


'  Harpold  v.  Stobart,  46  Ohio  St.  Lowe's  case,  L.  R.  9  Eq.  589 ;  Nation's 

897;   s.  c.  15  Am.  St.  Eep.  618;   21  case,  L.  R.  3Eq.  77;   Fyfe's  case,  L. 

N.  E.  Rep.  637.  R.  4  Oh.  768 ;  Hill's  case,  Id.769,  note ; 

^  Ex  parte  Brown,    16  Beav.   97.  Ward's  case,  L.  R.  2  Eq.  226 ;   Lind. 

There  is  one  untenable  decision  to  the  Oomp.,  5th  ed.,  pp.  61,  748,  755,  832, 

contrary :  Chemical  Nat.  Bank  v.  Ool-  834.    Where  name  wrongly  on  register 

well,  132  N.  Y.  250 ;  ante,  §  3286.  in  first  instance :    Fox's  case,  L.  R. 

'  Ex  parte  Henderson,   19  Beav.  5  Eq.  118 ;  Walker's  case,  L.  R.  6  Eq. 

107.     "Rectifying  the  register"  under  34;   Rivington's  case,  3  Oh.  Div.  10; 

English  Companies  Act,  1862,  §  35 :  Doman's  case,  3  Oh.  Div.  21. 
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prescribe  a  rule  for  the  benefit  of  the  corporation}  It  is  perhaps 
no  more  than  a  different  statement  of  the  doctrine  of  the  pre- 
ceding section  to  say  that  the  corporation  has  power  to  waive 
such  a  provision,  and  that  if  the  corporation  does  waive  it  at 
the  request  of  a  purchaser  of  the  stock,  or  with  his  assent,  he 
becomes  a  stockholder,  and  directly  liable  for  future  assess- 
ments.^ On  a  similar  principle,  the  corporation  may  be 
estopped,  by  its  conduct  in  recognizing  the  transferee  as  a  mem- 
ber, from  afterwards  enforcing  a  call  against  the  transferor. 
When,  therefore,  a  stockholder  in  a  corporation  transferred 
his  stock  in  good  faith,  but  did  not  cause  the  transfer  to  be  made 
upon  the  books  of  the  company,  as  required  by  the  statute  of 
incorporation,  and  the  company  had  no  transfer  book,  and  the 
certificate  required  to  be  filed  and  recorded  in  the  town  clerk's 
oflfice  was  not  signed  by  the  oSieers  of  the  company,  as 
required  by  its  by-laws,  but  was  recorded  by  the  direction  of 
the  company,  who  acquiesced  and  recognized  the  transferee 
as  the  owner  of  the  stock, — it  was  held  that  the  original  stock- 
holder was  not  liable  to  pay  calls  upon  the  stock  after  the  trans- 
fer.^ So  far  as  the  corporation  itself  is  concerned,  it  cannot  be 
permitted  to  derive  an  advantage  from  its  own  negligence  or 
other  fanilt,  but  it  is  bound  to  recognize  the  title  of  the  transferee, 
and  consequently  to  exonerate  the  transferor  exactly  as  though 
it  had  done  its  duty  in  the  premises.*  So,  also,  in  an  action 
by  a  receiver  of  the  corporation  against  a  past  shareholder  to 
recover  an  unpaid  balance  in  respect  of  his  shares,  it  appeared 
that  the  defendant  sold  certain  stock  of  the  corporation  and 
executed  a  transfer  thereof  in  blank,  which  was  subsequently 
delivered  to  the  purchasers,  a  firm  composed  of  the  president 
and  one  of  the  trustees  of  the  corporation,  who,  for  four  years 
thereafter,  were  paid  by  the  corporation  the  dividends  on  the 
stock,  and  the  payments  were  placed  to  the  credit  of  the  firm 
by  the  company,  though  the  transfer  was  not,  nor  was  it 

>  Ante,  5  2387,  et  seq.  49  N.  Y.  416,  420;  afiarming  s.  c.  28 

»  Upton    V.    Burnham,    8    Bisa.     Hun  (N.  Y.),  122. 
(U.  S.)  431.  *  iii(J.;Eobmsont).  National  Bank, 

'  Isham  V.  Buckingham,  49  N.  Y.      95  N.  Y.  637;    Central  Nat.  Bank  v. 
216.    See,  also,  Billings  v.  Robinson,      Williston,  138  Mass.  244. 
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required  by  law  to  be,  entered  upon  the  books  of  the  com- 
pany. It  was  held  (reversing  the  Supreme  Court)  that  the 
defendant  was  not  liable,  as  his  vendees  acquired  all  his  title 
to  the  stock,  and  the  corporation  had  recognized  them  as  the 
owners;  and  that  the  plaintiff,  as  receiver  of  the  corporation, 
possessed  only  the  rights  of  the  corporation,  and  got  no  title 
which  authorized  him  to  claim  payment  of  the  stock  from 
the  former  owner.* 

§  3290.  Where  the  Transfer  is  to  the  Corporation  Itself. 

Where  the  transfer  is  in  form  to  the  corporation  itself,  and 
the  question  of  the  status  of  the  transferor  arises  between 
him  and  the  corporation,  whether  he  will  be  regarded  as  a 
member  or  not  will  be  a  question  of  fact  and  intent,  to  be 
determined  upon  a  consideration  of  what  the  parties  did, 
agreed,  and  intended.  Thus,  a  stockholder  of  a  bank  trans- 
ferred his  shares  to  the  corporation  by  a  writing  absolute  in 
form,  and  surrendered  his  certificate  of  stock,  and  at  the  same 
time  left  with  the  cashier  an  agreement,  in  which,  after  recit- 
ing that  he  had  transferred  the  shares  as  collateral  security  for 
the  payment  of  a  certain  note  in  bank,  he  covenanted  that  if 
the  note  should  not  be  duly  paid,  the  bank  might  "sell  the 
shares  and  apply  the  proceeds  to  the  payment  of  the  note,  and 
hold  the  surplus  to  his  use.  He  paid  interest  from  time  to  time 
upon  the  note  after  it  had  fallen  due,  and  continued  to  receive 
the  dividends  upon  the  shares.  On  these  facts,  it  was  held 
that  he  was  still  a  member  of  the  corporation.* 

§  3291.  Prohihited  Transfers.  —  If  the  constitution  or  gov- 
erning statute  of  a  joint-stock  company  exacts  a  condition  pre- 
cedent to  a  valid  transfer  of  shares,  as,  that  the  consent  of  the 
directors  shall  have  been  obtained,  or  that  the  transferor  shall 
have  paid  all  assessments,'  a  transfer  without  the  performance 
of  this  condition,  not  being  good  between  the  transferor  and 


1  Cutting  V.  Damerel,  88  N.  Y.  410,  '  Merchants'  Bank  v.  Cook,  4  Pick. 

411;  reveTBing  $.  e.  23  Hun  (N.  Y.),  (Mass.)  405. 
339.  •  Gilbert's  case,  L.  E.  5  Oh.  659. 
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the  company,  leaves  him,  of  course,  liable  to  its  creditors.' 
If,  however,  this  condition  precedent  is  exacted,  not  by  the 
constitution  of  the  company,  but  by  a  by-law  merely,  it  may 
be  waived  by  a  contrary  usage  on  the  part  of  the  company. 
Thus,  where  a  by-law  required  the  consent  of  the  directors  to 
a  transfer  of  stock  by  a  person  indebted  to  the  company,  but 
in  the  practice  of  the  company  such  cases  were  never  brought 
before  the  board,  a  transfer  by  such  a  stockholder,  made 
without  their  consent,  but  according  to  the  usage  of  the  com- 
pany, was  good  against  the  company.'' 

§  3292.  "Where  the  Transferor  Owns  and  Transfers  all  the 
Shares.  —  Cases  where  all  the  shares  in  the  corporation  are 
owned  by  one  person  have  given  the  courts  some  embarrass- 
ment.' It  must  be  kept  in  mind  that  where  all  the  shares  of 
stock  of  a  corporation  pass  into  the  ownership  of  one  person, 
the  corporation  is  not  thereby  ipso  facto  dissolved,  nor  its 
stock  merged,  so  to  speak,  so  as  to  make  him  the  legal  owner 
of  the  tangible  property  of  the  corporation.  But  he  is  the 
equitable  owner  of  it;  and  if  he  undertakes  to  convey  it,  equity, 
which  looks  through  the  form  to  the  substance  of  things,  will 
give  effect  to  his  conveyance  as  an  equitable  deed  or  mortgage, 
as  the  case  may  be.*  In  one  such  case  A.  owned  all  the  stock  of 
a  banking  corporation,  which  owed  no  debts.  A.  was  about  to 
wind  up  his  business,  when  others  induced  him  to  transfer 
the  charter  to  them.  A.  transferred  the  stock  to  these  persons 
without  consideration,  and  took  all  of  the  property  belonging 
to  the  bank,  giving  notice  of  the  transfer  of  the  stock  under 
the  statute.  The  new  owners  paid  in  more  than  the  amount 
of  the  property  before  the  transfer.  Everything  was  done  in 
good  faith.  It  was  held  that  subsequent  creditors  had  no 
rights  as  against  A.* 

'  Bosanquet  v.  Shortridge,  4  Ex.  *  Chambereburg  Ins.  Co.  v.  Smith, 

699;  Walker's  case,  L.  E.  2  Eq.  554.  11  Pa.  St.  120. 
But  see  Shortridge  v.  Bosanquet,  16  "  Ante,  §  2946. 

Beav.  84;  Straffon's  Executor's  case,  *  Swift  v.  Smith,  65  Md.  428;  ».  c. 

1  De  Gex,  M.  &  G.  576;  Sadler's  case,  67  Am.  Kep.  336;  5  Atl.  Rep.  434;  3 

3  De  Gex  &  S.  36.  Cent.  Rep.  899;  6  East.  Rep.  674. 

•  Morgan  v.  Brower,  77  Ga.  627.  *' 
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§  3293.  Statutory  Provisions  Respecting  Notice  of  Trans- 
fer.—  Upon  principles  already  announced,  it  is  obvious  that 
if  the  governing  statute  exacts  that  a  transferor  of  stock  shall 
give  public  notice  of  the  transfer  in  a  prescribed  manner,  a 
person  transferring  his  shares  cannot  escape  liability  to  cred- 
itors without  showing  affirmatively  that  such  notice  was  given. 
It  was  so  held  where  the  section  of  a  statute  relating  to  the 
transfer  of  shares  contained  the  proviso  that  "such  stock- 
holders  shall  give  notice  once  a  month,  for  six  months,  of  such 
transfer,  immediately  thereafter,  in  two  newspapers  in  or 
nearest  to  the  place  where  such  bank  or  corporation  shall  keep 
the  principal  office."  *  But  where  the  charter  of  a  bank  ren- 
dered stockholders  liable,  after  a  transfer  of  stock,  unless 
-^ixty  days'  notice  of  the  sale  had  been  given  in  one  of  the 
public  gazettes  of  the  State,  and  provided  the  transfer  had 
been  made  six  months  before  the  failure  of  the  corporation, 
all  the  stockholders  who  had  given  notice  in  the  terms  of  the 
act  were  exempt,  unless  the  failure  had  occurred  within  six 
months  thereafter,  and  all  other  stockholders  were  liable  for 
the  redemption  of  the  bills,  whether  they  had  transferred  their 
shares  or  not.* 

§  3294.  Statutory  Provisions  Avoiding  Transfers  Made 
within  a  Given   Time   Prior  to    Failure    of   Corporation. — 

Under  a  statutory  provision  that  "all  transfers  of  stock  in 
said  bank  shall  be  wholly  void  if  made  within  six  months  pre- 
vious to  the  failure  of  the  said  bank,"  the  refusal  of  the  bank 
to  redeem  its  paper  in  gold  and  silver  was  such  a  "failure"  as 
avoided  all  transfers  of  stock  made  within  six  months  before 
the  refusal;  nor  was  it  necessary  that  the  insolvency  of  the 
bank  should  be  judicially  ascertained  to  establish  the  fact  of 
failure  for  this  purpose.'  But  the  resumption  of  specie  pay- 
ments, under  the  healing  operation  of  another  statute,  cxired 
such  failure,  so  as  to  restore  the  rights  of  the  parties  to  such 
transfers  of  stock  to  what  they  would  have  been  had  there 
been  no  failure.^ 

'  Force  -u.  Dahlonega  &c.'  Co.,  22  '  Lane  v.  Morris,  8  Ga.  468. 

Ga.  86;  Mason  v.  Force,  30  Ga..99.  '  Lumpkin  v.  Jones,  1  Ga.  27. 

♦  Ibid. 
2374 


DIVESTING   LIABILITY   BY   TEANSFER.       [3  Thomp.  Corp.  §  3296. 

§  3295.  Period  at  Which  Transfer  Inoperative  to  Divest 
Liiability.  —  The  principles  governing  the  subject  of  which  v{e 
are  now  speaking,  if  it  can  be  said  to  have  any  governing 
principles,  have  been  considered  in  a  former  chapter.^  Under 
the  Missouri  statute,  creditors  may  bring  their  actions  "  against 
any  person  or  persons  who  were  stockholders  at  the  time  of 
such  dissolution,"  meaning  a  dissolution  of  the  corporation. 
An  assignment  by  a  corporation  of  all  its  assets  is,  for  the  pur- 
poses of  this  statute,  deemed  a  dissolution;  and  where  a  stock- 
holder executed  a  pledge  of  his  stock  after  such  an  assignment 
by  the  ci'rporation  of  its  assets,  he  remained,  notwithstanding 
such  pledge,  liable  to  actions  by  creditors  of  the  corporation 
in  respect  of  any  amount  due  by  him  to  the  corporation  on 
account  of  his  shares.*  As  the  individual  liability  is  repealed, 
the  rule  is  the  same  in  respect  of  the  liability  for  unpaid 
shares.  In  Maine,  the  holder  of  stock  in  a  corporation  is  not 
liable  for  the  corporate  debts,,  at  the  suit  of  a  creditor,  as  to 
stock  subscribed  for  by  him  which  he  had  transferred  before 
such  creditor's  cause  of  action  against  the  corporation  was 
contracted,  or  upon  additional  shares  issued  by  the  corpora- 
tion as  fully  paid-up  stock  which  he  purchased  in  open  mar- 
ket; but  he  is  liable  only  to  the  extent  of  the  amount  unpaid 
upon  shares  originally  subscribed  for  and  retained  by.  him.' 
In  Rhode  Island,  under  a  statute  providing  that  mem- 
bers of  corporations  shall  be  liable  for  the  corporate  debts 
until  the  whole  capital  stock  is  paid  in,  one  who  was  a  stock- 
holder when  the  debt  in  question  was  contracted  is  liable,  as 
is  one  who  was  a  stockholder  when  the  liability  was  enforced 
by  legal  process;  but  not  one  who  became  a  stockholder  after 
the  debt' was  contracted,  and  ceased  to  be  such  before  the  lia- 
bility was  enforced.*  Under  a  statute  of  Massachusetts,  a 
member  of  a  manufacturing  company  may  be  liable  for  the 
debts  of  the  corporation  contracted  while  he  was  a  member, 
although  he  ceased  to  be  such  before  the  debts  became  pay- 

'  Ante,  i  S169,  et  eeq.  '  Libby  v.  Toby,  82  Me.  397;  ».  c. 

'  Kehlor  v.  Lademann,  11  Mo.  App.      19  Atl.  Eep.  904. 
650.  *  Sayles  v.  Bates,  15  E.  I.  342. 
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able;  but  lie  is  not  liable  for  debts  contracted  before  he  became 
a  member,  if  his  membership  expires  before  the  debts  become 
payable.*  In  Ohio,  a  stockholder  who,  in  good  faith,  sells  and 
transfers  his  stock  to  one  who  afterwards  becomes  insolvent,  is 
liable  to  creditors  of  the  corporation  for  sucA  portion  only  of 
the  debts  existing  while  he  held  the  stock,  and  remaining  due 
(not  in  excess  of  its  amount),  as  will  be  equal  to  the  propor- 
tion which  the  capital  stock  assigned  by  him  bears  to  the 
entire  capital  stock  held  by  solvent  stockholders  within  the 
jurisdiction,  liable  in  respect  of  the  same  debts,  to  be  ascer- 
tained at  the  time  judgment  is  rendered." 

§  3296.  Where  the  Liability  Is  for  Bent  Accruing  after 
Transfer  under  a  Lease  Made  before  Transfer.  —  Where  land 
was  leased  to  a  corporation,  the  stockholders  of  which  were 
liable,  under  a  statute  of  Massachusetts,'  after  ceasing  to  be 
such,  for  any  debt  contracted  by  such  corporation  while  they 
were  such,  or  which  might  have  accrued  while  they  were 
stockholders,  it  was  held  that  no  action  could  be  maintained 
against  a  stockholder  for  the  rent  of  a  quarter  which  com- 
menced after  he  had  sold  out  his  shares,  although  the  lease 
was  executed  before  such  sale;  because  rent  does  not  accrue  to 
the  lessor  as  a  debt  until  the  lessee  has  enjoyed  the  use  of  the 
land.^ 

§  3297.  When  Transferor  cannot  Impeach  Validity  of 
Transfer.  —  Where  an  insurance  company  took  notes  secured  by 
mortgages  from  its  members  in  payment  of  the  first  installment  due 
upon  its  shares  of  stock,  and  afterwards  went  into  liquidation,  and, 
finding  that  it  had  enough  to  pay  all  demands,  received  back  the 
stock  certificates  so  issued,  and  surrendered  up  the  notes  and  mort- 
gages, and  it  appeared  that  one  of  those  members  had  transferred 
his  certificate  in  pledge  to  secure  a  liability  to  other  parties,  so  that 
he  was  disabled  from  surrendering  it  to  the  company,  and  the  com- 

'  Holyoke  Bank  v.  Bumham,  11  Oush,  (Mass.)  183. 
'  Harpold  v.  Stobart,  46  OHo  St.  »  Mass.  Stat.  1826,  ch.  137,  i  1. 

897;  t.  c.  15  Am.  St.  Rep.  618;   21  *  Bordman   •.  Osborn,    28   Pick. 

N.  E.  Eep.  687 ;  29  Cent.  L.  J.  110 ;  21      (Mass.)  295. 
Week.  L.  Bui.  407 . 
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pany  afterwards  proceeded  against  him  to  foreclose  the  mortgage,— 
it  was  held  that  he  could  not  set  up  the  irregularity  of  the  transfer 
by  him  to  his  pledgee  for  the  purpose  of  sustaining  his  right  of  return- 
ing the  certificate  to  the  company.' 

Article  VI.   Liability  of  the  Transferee. 

Section  Section 

3301.  Transferee  may  be  liable  not-     3307.  Eetransfer    in  pursuance  of  a 

withstanding  informality   of  previous  agreement, 

transfer.  3308.  Vendor  in  unregistered  transfer 

3302.  Transfers    to    the     transferee  may    recover    over    against 

without  his  consent.  vendee. 

3303.  What  will  not  be  evidence  of     8309.  Liability  to  pay  assessments  as 

such  consent.  between    vendor    and    pur- 

3304.  Error     in    distinguishing    the  chaser. 

numbers  of   the   shares  not     8310.  Transfer  how  proved  to  make 
material.  transferee  liable. 

3305.  Not   necessary    that    the  new     8311.  Point  of  time  at  which  liability 

certificate  should  have  issued  attaches  to  transferee. 

to  the  transferee.  3312.  Shares  transferable  free  from 

3306.  Transferee  liable  without  refer-  liability  when   it    has  been 

ence  to  the    motive  of   the  exhausted. 

transfer.  3313.  Purchasers  at  execution  sale. 

§  3301.  Transferee  may  be  Liable  Notwithstanding  Infor- 
mality of  Transfer. — It  does  not  follow,  from  what  has  preceded, 
that  the  transferee  of  shares  can  escape  liability  in  consequence 
of  informalities  attending  the'transfer.  If  the  transaction  is 
good  in  substance,  and  he  has  treated  himself  as  a  shareholder, 
and  has  been  treated  as  such  by  the  directors,  he,  upon  grounds 
already  discussed,^  makes  himself  a  shareholder  by  condtbct, 
and  hence  a  contributory.'  Thus,  it  has  been  held  that  the 
transferee,  in  a  transfer  not  made  in  conformity  with  the 
by-laws,  may  become  fixed  with  liability  in  his  new  relation, 
if  he  has  been  recognized  as  a  member  by  the  company,  and 
registered  as  such,  of  which  recognition  slight  evidence  will 
be  sufficient.  This  conclusion  is  placed  on  the  ground  that 
a  provision  in  the  by-laws  of  a  company,  requiring  transfers 

'  Home  Stock  Ins.  Co.  v.  Sherwood,  Gex,  M.  &  G.  576.    But  see  Skowhe- 

72  Mo.  461.  gan  Bank  v.  Cutler,  49  Me.  315;  Up- 

'  Ante,  §  1877,  et  teq.  ton  v.  Burnham,  3  Bias.  (IT.  S.)  431; 

'  Straffon's  Executor's  case,  1  De  s.  c.  Ibid.,  520. 
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of  its  stock  to  be  made  only  on  its  books,  is  for  the  benefit  of 
the  company,  and  may  be  waived  by  it;  and  if  waived  at  the 
request  of  the  transferee,  or  with  his  assent,  he  becomes  a 
stockholder,  and  directly  liable  to  future  assessments.^  So,  it 
has  been  held  that,  while  it  may  be  true  that  a  national  bank- 
ing association  may  not  be  bound  to  admit  a  purchaser  of  its 
shares  to  all  the  rights  and  liabilities  of  the  prior  holder,  until 
he  has  caused  the  transfer  to  be  regularly  made  on  its  books 
in  the  manner  prescribed  by  its  articles  of  association  or 
by-laws — yet,  when  it  does  recognize  him  as  the  owner  of  the 
shares,  by  issuing  new  certificates  to  him  without  first  observ- 
ing its  by-laws,  so  far  as  the  registr}'  of  his  name  on  its  books 
is  concerned,  he  will  be  subject  to  the  liabilities  of  a  share- 
holder, in  the  event  of  the  insolvency  of  the  bank.^  There  are 
other  cases  which  seem  to  recognize  this  principle  of  the 
vendee  of  shares  being  drawn  into  privity  with  the  corpora- 
tion by  a  recognition  by  the  corporation  of  his  status  as  a 
member,  although  the  transfer  of  the  shares  may  not  have 
been  formally  made  to  him  on  the  books  of  the  company;' 
whilst  there  are  other  holdings  which  exclude  the  liability  of 
the  vendee,  even  to  the  company,  where,  on  the  facts,  the 
principle  of  recognition  might  possibly  have  been  applied.* 
But  as  it  would  be  utterly  illogical,  and  even  unjust,  to  hold 
both  the  transferor  and  transferee  liable  at  the  same  time  as 
the  owners  of  the  same  shares,  the  foregoing  rule  operates,  in 
the  absence  of  fraud,'  of  circumstances  raising  estoppels,"  and 
of  statutory  exceptions,'  to  prevent  liability  from  attaching  to 

»  Upton  V.  Bumham,  S  Biss.  (IT.  S.)  '  Laing  v.  Burley,  101  111.  591. 

431,  opinion  by  Hopkins,  J.    But  on  •  See,  for  instance,  Bell's  Appeal, 

tlie  second  trial  of  this  case  by  the  115  Pa.  St.  88;  «.  c.  2  Am.  St.  Eep. 

same  court,  before  Blodgett,  J.,  the  532;  ante,  §2388. 
question  as  to  whether  the  transferee  *  Vale  Mills  v.  Spalding,  62  N.  H. 

ever  authorized,  assented  to,  or  waived  605 ;  Cormac  v.  Western  White  Bronze 

the  formal  transfer  of  the  stock  to  Co.,  77  Iowa,  32;  s.  c.  41  N.  W.  Bep. 

him,  upon  the  books  of  the  company,  480. 
was  held  to  be  immaterial,  and  in-  *  Ante,  §  3205. 

Btructions  to  that  effect  asked  by  the  "  Ante,  §  1877,  et  seq. 

defendant  were  refused.    Ibid.,  520,  '  Ante,  §  3224,  et  seq.    See  N,  Y. 

per  Blodgett,  J.  Laws  of  1875,  ch.  611,  §  17. 
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the  transferee  until  his  name  is  entered  as  holder  of  the 
shares  on  the  corporate  books  with  his  consent.  Accordingly, 
the  transfer,  on  the  books  of  a  corporation,  of  stock  by  per- 
sons holding  it  as  collateral  security,  to  one  who  had  bid  ofif 
such  stock  on  execution  against  his  debtor  who  had  pledged 
it  as  collateral,  did  not  make  him  liable  as  a  stockholder, 
where  such  transfer  was  made  without  his  request  or  knowl- 
edge. The  fact  that  he  had  bid  it  oflP  on  execution  does  not, 
by  implication,  authorize  such  transfer.'  So,  in  a  case  where, 
upon  a  sale  of  stock  on  execution,  no  certificate  of  the  stock 
was  called  for  or  issued  to  the  purchaser,  but  it  r^paained 
standing  on  the  books  of  the  corporation  in  the  name  of  the 
former  owner,  and  he  continued  to  vote  upon  it,  with  the  pre- 
sumed knowledge  and  assent  of  the  corporation,  it  was  held 
that  the  corporation  could  not  enforce  an  assessment  on^the 
stock  against  the  execution  purchaser.  ^  In  another  case, 
the  holder  of  certain  shares  of  stock  agreed  to  sell  them  to  B., 
and  placed  the  certificate  in  the  hands  of  a  third  person  to  be 
delivered  to  B.  on  payment  of  a  note  given  for  the  purchase 
price.  The  note  was  never  paid,  and  the  shares  remained  on 
the  books  of  the  corporation  in  the  name  of  the  original 
holder.  B.  nevertheless  voted,  in  respect  of  the  shares, 
under  a  proxy,  and  the  note  was  subsequently  taken  by  the 
corporation,  but  not  on  account  of  any  transaction  between  it 
and  B.  It  was  held  that  the  transfer  had  not  become  com- 
plete in  such  a  sense  as  to  make  B.  liable  to  the  corporation 
for  unpaid  assessments  on  the  shares.* 

§  3302.  Transfers  to  the  Transferee  without  His  Con- 
sent.—  It  takes  two  parties  to  make  a  contract;  and  a  man 
cannot  ordinarily  be  made  the  debtor  of  another,  nor  be 
forced  into  a  new  status,  or  loaded  with  new  obligations, 
without  his  consent.  Therefore,  where  shares  are  trans- 
ferred to  one  without  his  consent,  the  transferee  assumes  no 

'  Simmons  v.  Hill,  96  Mo.  679 ;  i.e.  '  Cormac  v.  'Westerii  White  Bronze 

2  L.  E.  A.  476.  Co.,  77  Iowa,  32;  «.  c.  41  N.  W.  Eep. 

"  Vale  Mills  v.  Spalding,  62  N.  H.  480. 
605. 
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liability  as  a  shareholder/  unless  he  acquiesces  in  it  or  rati- 
fies it,  —  as  by  receiving  dividends ;^  or  where  he  acquiesces 
in  it  after  knowledge  of  the  fraudulent  purpose  of  assisting 
the  transferor  in  defeating  the  creditors  of  the  corporation.' 
Nor  is  the  record  of  a  transfer  on  the  corporate  books  suffi- 
cient, without  more,  to  charge  the  transferee  for  calls  and 
assessments  paid  by  the  administrator  of  the  original  share- 
holder, the  transferee  denying  that  he  bought  the  stock  or 
authorized  the  transfer.*  The  reason  for  this  conclusion  has 
been  already  suggested:*  a  party  cannot  be  drawn  into  a  con- 
tract which  he  has  not  made,  by  the  mere  fact  that  another 
party  has  seen  fit  to  make  a  certain  entry  on  his  books  which 
the  former  has  not  authorized,  and  with  which  he  is  not  in 
any  way  connected.  The  criterion  of  his  liability  is  said  to 
be  whether  any  act  has  been  done  by  which  the  corporation 
was"  forced  to  receive  him  as  a  stockholder."  But  this  is 
believed  to  be  unsound,  though  the  case  may  have  been  cor- 
rectly decided.  The  corporation  may  waive  formalities  which 
it  might  have  insisted  on,  and  admit  the  transferee  to  his 
rights  as  a  proprietor,  and  if  it  does  this,  it  is  not  perceived 
why  he  should  not  stand  in  that  relation  toward  its  cred- 
itors.' 

§  3303.  What  will  not  be  Evidence  of  such  Consent.  — 

But  where  a  fraud  has  been  practiced  on  the  transferee,  the 
mere  reception  of  dividends  without  knowledge  of  the  fraud 
will  not,  of  course,  estop  him  from  rejecting  the  transfer, 
unless  he  suffered  an  undue  length  of  time  to  elapse,  within 
principles  already  stated.'  Thus,  where  a  person  subscribed 
for  new  shares  in  a  national  bank  which  had  obtained  author- 


'■  Wilber  v.  Glen  Iron  Works,  18  »  AnU,  §  1919. 

Kat.   Bank.  Eeg.    178;    Robinson  «.  «  Stephens  *.  FoUett,  43  Fed.  Rep. 

Lane,  19  Ga.  237 ;  Simmons  v.  Hill,  842 ;  s.  e.  31  Am.  &  Eng.  Corp.  Gas. 

96  Mo.  679;  s.  c.  2  L,  B.  A.  476;  10  466. 
S.  W.  Rep.  61.  '  See  Laing  v.  Burley,  101  111.  591. 

'  Keyser  v.  Hitz,  133  U.  S.  138.  And  compare  Chemical  Nat.  Bank  v. 

•  Robinson  v.  Lane,  19  Ga.  837.  Oolwell,  132  N.  Y.  250;  ante,  ^  2388. 

*  Tripp  V.  Appleman,  33  Fed.  Rep.  «  Ante,  §  1488,  et  seg. 
19. 
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ity  to  increase  its  capital  stock,  and,  instead  of  issuing  a  certi 
ficate  of  the  new  shares  to  him,  the  officers  of  the  bank  issued 
a  certificate  of  old  scares,  which  the  president  had  surrendered 
to  the  bank  for  that  purpose, — the  bank  being  in  failing  cir- 
cumstances,— and  led  him  to  believe  that  the  certificate  repre- 
sented the  new  shares  for  which  he  had  subscribed,  and  he 
afterwards  drew  a  dividend  thereon,  not  knowing  the  fraud 
which  had  been  practiced  upon  him,  it  was  held  that  he  was 
not  liable  as  a  shareholder,  the  bank  having  subsequently 
failed.^  But  this  decision  ignores  the  principle  already  dis- 
cussed,^ that  where  the  shareholder  has  been  induced  to  become 
such  by  fraud,  he  is  under  the  duty  of  making  inquiries  and 
retreating  from  his  position  while  the  corporation  continues  to 
be  a  going  concern,  and  caiinot  do  so,  as  against  its  creditors, 
after  winding-iip  proceedings  have  commenced.  The  unau- 
thorized act  of  one's  agent  in  causing  shares  purchased  for 
him  to  be  registered  on  the  books  of  the  corporation  in  his 
name  will  not,  it  has  been  held,  make  him  shareholder  in 
a  proceeding  on  behalf  of  creditors  after  insolvency,  —  as 
where  a  broker,  employed  to  purchase  shares  for  a  customer, 
which  he  was  to  hold  for  him  on  a  margin,  employed  another 
broker  to  effect  the  purchase,  and  the  latter,  having  purchased 
the  shares,  caused  them  to  be  transferred  on  the  books  of  the 
company  into  the  name  of  the  former.  Here  the  shares  were 
transferred  to  him  without  his  authority,  and  by  the  mere 
mistake  of  his  agent,  he  merely  having  purchased  them  for 
his  customer.  He  never  intended  to  hold  them  as  owner,  but 
merely  to  hold  them  as  a  pledgee  as  a  security  for  his  advances, 
and  did  not  intend  to  assume  toward  the  corporation  or  its 
creditors  the  position  of  shareholder.  The  corporation  hav- 
ing failed,  it  was  held  that  he  was  not  liable  as  a  shareholder.^ 
Nor  did  the  fact  that  the  governing  statute*  provided  that 
"where  stock  is  assigned  by  its  owner,  and  the  assignee's 
name  does  not  appear  on  the  books  of  the  company,  the  title 

>  Stephens  v.  Follett,  43  Fed.  Eep.      s.  c.  44  N.  Y.  St.  Kep.  80 ;  30  N.  E. 
842;  31  Am.  &  Eng.  Corp.  Oas.  466.         Rep.  649;  affirming  s.  c.  39  N.  Y.  St. 
»  Ante,  §  1440.  Eep.  473 ;  s.  c.  15  N.  Y.  Supp.  202. 

•  Glenn  v.  Garth,  133  N.  Y,  18;  *  OodeVa.  1860,  ch.  57,  ^  27. 
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to  the  stock  is  vested  in  the  assignee,  so  far  as  may  be  neces- 
sary to  effect  the  purpose  of  the  sale,  pledge,  or  other  disposi- 
tion," and  that  "  a  person  in  whose  name  shares  of  stock 
stand  on  the  books  of  the  company  shall  be  deemed  the 
owner  thereof,  as  regards  the  company," '  make  the  pur- 
chaser of  shares  liable  to  creditors  under  the  facts  above  set 
out.  The  meaning  of  these  provisions  is,  that  a  corporation 
which  has  acknowledged  the  title  of  a  person  to  its  shares  can- 
not dispute  it,  and  not  that  the  mere  fact  that  some  one  has 
entered  the  name  of  a  stranger  on  the  books  of  the  corpora- 
tion as  a  shareholder  shall  be  conclusive  against  him  for  the 
purpose  of  charging  him  in  favor  of  its  creditors.^ 

§  3304.  Error  In  Distinguishing'  the  Ifumhers  of  the 
Shares  not  Material.  —  But  an  error  in  distinguishing  the 
numbers  of  shares  is  not  material,  provided  the  transferor 
has  that  number  of  shares.  Accordingly,  when  fifty  shares, 
bearing  particular  numbers,  were  transferred  by  the  chairman 
of  a  company  to  A.,  as  trustee  for  the  company,  and  A.'s 
name  was  placed  on  the  register  in  respect  of  those  shares, 
and  it  appeared  that  the  transferor  had  at  the  time  no  shares 
bearing  those  numbers,  though  he  had  fifty  shares  bearing 
other  numbers,  it  was  held  that  A.  must  go  on  the  list  of  con- 
tributories  for  fifty  shares.  The  numbers  of  shares  were 
merely  a  directory,  for  the  purpose  of  tracing  title  to  the 
shares,  into  which  creditors  were  not  expected  to  look.  It 
was  sufficient  that  they  found  his  name  on  the  register  in 
respect  of  fifty  shares.' 

§  3305.  Not  Necessary  that  New  Certificates  should  have 
Issued  to  the  Transferee.  —  We  have  already  seen  that  the 
usual  and  formal  way  of  transferring  shares  on  the  books  of  a 
corporation  to  a  purchaser  from  a  previous  holder  involves  the 
taking  up  of  the  old  certificate  by  the  secretary,  or  other  officers 

'  Code  Va.  1860,  ch.  57,  §  25.  »  Ind's    case,    L.   R.    7    Oh.  485. 

»  Glenn  v.  Garth,  supra.    See,  alao,  Compare  Sewell's  case,  L.  R.  3  Oh. 

the  peculiar  facts  of   Bunn's  case,  2  131;  Felling's  case,  L.  R.  2  Ch,  714; 

De  Gex,  F.  &  3.  275,  set  out  at  length  and  especially  Stephens  v.  FoUett,  43 

in  2  Thomp.  Stockh.,§  203,  p.  239.  Fed.  Rep.  842. 
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of  the  company,  and  the  issuing  in  its  stead  of  a  new  certifi- 
cate to  the  transferee.'  We  have  also  had  occasion  to  consider 
numerous  holdings  to  the  effect  that  the  possession  of  a  share 
certificate  is  not  necessary  to  constitute  one  a  shareholder, 
even  as  between  him  and  the  company,  —  the  certificate  being 
merely  an  additional  evidence  of  his  title.^  In  view  of  these 
principles,  it  has  been  held  that  the  record  of  transfers  of 
shares  on  the  books  of  a  national  bank  is  sufficient,  as  between 
the  transferee  and  the  bank,  to  work  a  change  of  ownership, 
so  as  to  make  the  transferee  liable  to  creditors  in  the  event  of 
the  insolvency  of  the  bank,  without  the  issuing  of  new  certifi- 
cates to  the  transferee.' 

§  3306.  Transferee  Liiable  without  Reference  to  the 
Motive  of  the  Transfer.  —  The  corporation,  or  its  representa- 
tive, may,  of  course,  affirm  a  transfer  made  by  a  shareholder 
to  escape  his  liability.  And  if  the  transfer  is  in  the  nature 
of  a  fraudulent  conveyance  by  the  transferor,  to  hinder  and 
delay  his  general  creditors,  the  corporation  or  its  representa- 
tive may  nevertheless  affirm  it,  and  assess  the  transferee  as  a 
shareholder,  —  even  where  she  is  the  wife  of  the  transferor.* 

§  3307.  Ketransfer  in  Pursuance  of  a  Previc>us  Agree- 
ment.—  It  has  been  held  that  a  retransfer  of  shares  in  a 
manufacturing  company  by  B.  to  A.,  in  pursuance  of  an 
agreement  to  do  so,  made  contemporaneous  with  the  original 
transfer  by  A.  to  B.,  terminates  B.'s  statutory  liability  as  a 
stockholder  for  the  debts  of  the  company,  although  made  for 
that  purpose,  where  the  original  transfer  was  merely  as  col- 
lateral security  for  a  debt.' 

§  3308.  Vendor  in  Unregistered  Transfer  may  Recover 
Over  agrainst  Vendee.  —  Where  the  vendor  in  an  unregistered 
transfer  of  shares,  not  being  himself  in  fault,  has  been  obliged 
to  pay  debts  of  the  corporation  in  consequence  of  the  failure 

1  Ante,  5  2377.  *  Keyser  v.  Hitz,  133  U.  S.  138. 

'  Ante,  §  1140.  '  Holyoke   Bank  v.  Burnham,  11 

'  Keyser  v.  Hitz,   133  U.  87  138;     Cush.  (Mass.)  183. 
anU,  §  2378. 
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0/  his  vendee  to  register  the  transfer,  he  may  recover  from  his 
vendee  the  amount  so  paid,  in  an  appropriate  action;'  since 
"the  very  essence  of  a  contract  of  sale  and  purchase  in  the 
case  of  shares  is,  that  one  party  shall  divest  himself  of,  and 
the  other  acquire,  in  the  name  of  himself,  the  ownership  of 
the  shares,  and  that  the  seller  shall  relinquish  and  be  relieved 
from,  and  the  purchaser  assume,  all  future  benefits  and  lia- 
bilities in  respect  of  the  shares."^  Where  there  is  a  statutory 
liability,  which  attaches  to  the  original  stockholder,  and  is 
not  discharged  by  a  subsequent  transfer  of  his  shares,  the  suc- 
cessive assignees  or  holders,  by  accepting  the  stock  and  the 
benefite  arising  therefrom,  impliedly  undertake  to  indemnify 
or  discharge  him  from  the  liability  which  attached  to  him  as 
stockholder  while  he  held  the  stock;'  but  it  has  been  held 
that  he  cannot  maintain  an  action  for  indemnity  in  respect  of 
a  call,  against  his  immediate  vendee,  in  a  case  where  the 
latter  had  transferred  the  shares  before  the  time  when  the  call 
was  made:*  his  right  of  action  is  against  the  assignee,  who  was 
the  holder  at  the  time  when  the  call  was  made.  It  has  been 
held  that  this  right  of  indemnity  does  not  exist,  unless  the 
vendor  of  the  shares  shows  a  compulsory  payment,  and  that,  to 

1  Hutzler   v.  Lord,    64   Md.  534;  »  Grissell  ».  Bristowe,  L.  E.  3  0.  P. 

Jotmson  V.  Underhill,  52  N.  Y.  203;  112,  per  Bovill,  C.  J. 
Castellan  v.  Hobson,  L.  E.  10  Eq.  47 ;  '  Brown   v.    Hitchcock,    36    Ohio 

Walker  v.  Bartlett,  36  Eng.  L.  &  Eq.  St.  667;    Thebua  v.  Smiley,  110  111. 

368 ;  «.  c.  18  Com.  B.  845 ;  Wynne  v.  316. 

Price,  3  De  Gex  &  S.  810 ;  overruling,  *  The  Virginia  Code  (ch.  57,  §  26) 
in  part,  Humhle  u.  Langston,  7  Mees.  provides  that  stock  shall  not  he  as- 
&  W.  517,  and  following  Burnett  v.  signed  until  assessments  shall  have 
Lynch,  5  Barn.  &  0.  589,  where  an  been  paid,  and  that  the  assignor  and 
assignment  had  been  made  by  deed-  assignee  shall  each  be  liable  for  any 
poll,  subject  to  the  covenants  in  a  installments  which  may  have  accrued, 
lease,  and  it  was  held  that  the  lessee  or  which  may  thereafter  accrue.  A 
might  maintain  an  action  on  the  case  subscriber  sold  to  A.,  who  in  turn  sold 
against  the  assignee  for  having  neg-  to  B.  After  the  sale  to  B.,  a  call  was 
lected  to  perform  the  covenants  made  on  the  stock.  The  original  sub- 
named  in  the  lease,  whereby  he  had  scriber  was  compelled  to  pay.  It  was 
sustained  damage.  Compare  Sayles  v.  held  that  A.  was  not  liable  to  him,  A. 
Blane,  14Ad.  &  El.  (n.  s.)  205;  Shaw  having  transferred  the  stock  before 
V.  Fisher,  2  De  Gex  &  S.  11 ;  Brigham  v.  the  call  was  made.  Brinckley  v. 
Mead,  10  Allen  (Mass.),  245;  Shaw  v.  Hambleton,  67  Md.  169, 
Eowley,  16  Mees.  &  W.  810. 
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this  end,  he  must  make  it  appear  in  what  manner  he  was 
compelled  to  pay/ 

§  3309.  liiabillty  to  Pay  Assessments  as  between  Vendor 
and  Purchaser. —  This,  of  course,  may  depend  upon  the  con- 
tract which  the  buyer  and  seller  make  between  themselves. 
It  has  been  held  that  one  who  sells  shares  of  the  capital  stock 
of  a  corporation  before  the  issue  of  certificates,  agreeing  to 
give  the  buyer  a  certificate  when  he  gets  it,  is  not  bound,  as 
between  the  buyer  and  himself,  to  pay  an  assessment  laid 
upon  the  shares  subsequently  to  the  sale,  and  before  the  issue 
of  certificates.^ 

§  3310.  Transfer,  how  Proved  to  Make  Transferee  Liable. 

Where  there  is  a  statute  requiring  a  public  register  of  trans- 
fers, the  formal  transfer  of  shares  necessary  to  make  the 
transferee  liable  for  corporate  debts  is  shown,  prima  facie,  by 
the  stock  certificate,  or  by  the  copy  of  the  list  of  shareholders 
filed,  under  the  statute,  with  the  register  of  deeds? 

§  3311.  Pointof  Time  at  Which  Liability  Attaches  to  Trans- 
feree.— Another  important  inquiry  is,  at  what  point  of  time  a 
liability  to  creditors  attaches  to  the  transferee  of  shares,  where 
the  transfer  is  not  perfected  on  the  books  of  the  corporation 
prior  to  the  intervention  of  the  circumstances  which  fix  the 
liability.  The  answer  to  this  inquiry  would  seem  to  be,  on 
principle,  that  the  liability  accrues  at  the  time  when  the  trans- 
feree becomes  the  real  owner,  and  that  if  he  chooses  to  conceal 
Ms  ownership,  by  keeping  his  name  off  the  books,  that  ought 
not  to  exonerate  him.*  The  question  is,  however,  more  or  less 
influenced  by  statutes.  For  instance,  the  statute  of  New  York, 
known  as  the  Manufacturing  Act,'  provides  that  the  stock- 
holders of  every  company  incorporated  under  that  act  shall 

1  Hutzler   v.  Lord,  64   Md.   634.  »  Brigham     v.     Mead,    10   Allen 

Evidence  to  go  to  the  jury  of  a  con-      (Mass.),  245. 

tract   to    indemnify   the    transferor  '  Cleveland  ti.  Bumham,  64  Wis. 

against  future  installments:   Trevor      847. 
V.  Perkins,  5  Whart.  (Pa.)  244.  *  Ante,  ^  3295. 

'  New  York  Laws  1848,  ch.  40,  §  10. 
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be  individually  liable  for  the  debts  of  the  corporation  created 
before  the  capital  stock  has  been  fully  paid  in.  Another  sec- 
tion provides  that  each  corporation  shall  keep  a  book  contain- 
ing the  names  of  the  stockholders  and  their  places  of  residence, 
the  number  of  shares  each  owns,  and  the  time  when  he  be- 
came the  owner;  and  that,  until  a  transfer  of  stock  is  recorded 
on  this  book,  it  shall  not  be  valid  for  any  purpose  whatever, 
"except  to  render  the  person  to  whom  it  shall  be  transferred 
liable  for  the  debts  of  the  company  according  to  the  provi- 
sions of  this  act."  It  has  been  held,  in  an  action  to  enforce 
the  individual  liability  prescribed  by  this  statute,  that  a 
transferee  of  shares  is  liable  from  the  date  when  the  shares  are 
assigned  to  him,  provided  the  debt  which  is  sought  to  be 
enforced  accrued  subsequently,  although  the  shares  were  not 
transferred  to  him  on  the  books  of  the  company  until  after 
the  debt  had  been  created.^ 

§  3312.  Shares  Transferable  Free  from  L/iab'lity  -when  It 
has  been  Exhausted.  —  Where  the  governing  statute  creates 
the  usual  superadded  individual  Uabihty  to  the  amount  of  the 
par  value  of  the  shares,  although  they  may  have  been  fully 
paid  up,  this  liability  is  a  single  liability,  and  attends  the 
shares  in  such  a  sense  that  if  it  is  discharged  by  a  transferor 
of  them  prior  to  the  transfer,  the  transferee  of  them  will  take 
them  discharged  of  the  liability.^ 

§  3313.  Purchasers  at  Execution  Sale.  —  Purchasers  of 
shares  at  execution  sale  get,  as  a  general  rule,  only  such  title 
as  the  execution  debtor  had  at  the  time  when  the  execution 
became  a  lien  upon  his  shares,  under  the  statute  governing 
the  liens  of  writs  of  fieri  facias  upon  personal  property.' 
When,  therefore,  the  execution  debtor  had  transferred  his 
shares  on  the  books  of  the  corporation  in  absolute  form, 
although  intended  merely  as  a  pledge,  to  a  third  person,  and 

'  Washburn  &c.  Man.  Co.  u.  Clark,  "  Thebus  v.  Smiley,  110  111.  316. 

43.  N.  Y.  St.  Rep.  709;  s.  c.  17  S.  Y.  '  See,  generally,   on  this  subject, 

Supp.  568.  ante,  §  2765,  et  seq. 
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bis  creditor  subsequently  levied  bis  execution  upon  them,, 
caused  them  to  be  sold  thereunder, 'and  himself  became  the 
purchaser  of  them,  it  was  .held  that  he  acquired  no  title  by 
such  purchase,  so  as  to  make  him  chargeable  with  liability  as 
a  stockholder  to  the  creditors  of  the  corporation.' 

'  Simmons  v.  Hill,  96  Mo.  679;  «.  c.  2  L.  R.  A.  476. 
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§  3317.  Corporate  Sbares  Pass  not  to  the  Heir,  but  to 
the  Executor  or  Administrator.  —  "Although  in  some  of  the 
earlier  American'  cases  shares  of  corporations  were  treated  as 
real  estate,^  and  to  obviate  this  rule  express  provisions  were 
inserted,  in  railway  and  other  charters,  that  the  capital  stock 
should  be  deemed  and  taken  as  personal  estate,^  it  is  now  well 


'  I  quote  this  language  and  the 
supporting  authorities  from  one  of  the 
valuable  notes  of  Judge  Ashbel  Green 
to  the  American  edition  of  Brice's 
Ultra  Vires,  at  page  140.  See  Tippets 
V.  Walker,  4  Mass.  595;  Howe  v. 
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V.  Cowles,  2  Conn.  587;  Meason'a 
Estate,  4  Watts,  341. 

'  Citing  1  Eev.  Laws  N.  Y.  247; 
Laws  N.  J.  1830,  p.  83,  §  17. 
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established  that  the  shares  of  all  corporations  are  personal 
property."^  Being  personal  property,  they  pass,  on  the  death  of 
the  holder,  not  to  his  heir,  but  to  his  personal  representative. 

§  3318.  The  Estate  Liable,  not  the  Executor  or  Adminis- 
trator. —  Executors  or  administrators  of  deceased  stockhold- 
ers are  liable  as  contributories,  not  on  the  same  principle  as 
other  trustees,  but,  in  general,^  only  in  respect  of  their  trust 
estate.^ 

§  3319,  Doctrine  in  Massachusetts  that  Estate  not  liiahle. 

Two  or  three  early  Massachusetts  cases  holding  the  contrary,  under 
a  statute  of  that  State,*  are  thought  to  be  not  of  authority  on  this 
question.  The  statute  gave  to  creditors  in  a  certain  case  an  execu- 
tion against  the  body  and  goods  of  the  stockholders.  This  was  held 
not  to  give  an  execution  against  the  estate  of  a  stockholder  who  had 
died  before  the  commencement  of  the  action  against  the  corpora- 
tion; for  the  statute  was  construed  to  apply  to  those  only  who  were 
members  of  the  corporation  at  the  time  of  the  commencement  of  the 
action.'  Subsequently,  the  court  went  to  the  length  of  holding  that 
the  statute  did  not  make  the  debts  of  the  corporation  a  charge  upon 
the.  estate  of  a  deceased  shareholder;  and,  therefore,  if  the  adminis- 
trator paid  money  as  his  intestate's  contributory  share  of  the  debts 
of  the  corporation,  he  was  not  allowed  to  charge  it  in  his  adminis- 
tration account.     But  it  was  conceded  that  if  the  shares  were  valu- 

'  Citing  Waltham  Bank  v.  Wal-  '  Blakeley's   Executor's    case,   13 

tham,  10  Met.  (Mass.)  334 ;  Hutchins  v.  Beav.  133 ;  affirmed  on  appeal,  3  Macn. 

StateBank,12Met.(Mass.)421;Wheel-  &  G.  726;   Ex  parte  Gouthwaite,  3 

ock  V.  Moulton,  15  Vt.  519 ;  Isham  v.  Macn.  &  G.  187 ;   Bulmer's  case,  33 

Bennington  Iron  Co.,  19  Vt.  230;  Ar-  Beav.  435;  Hamer's  Executor's  case, 

nold  V.  Buggies,  1  E.  I.  165;  Denton  8DeGex&S.279;  Gouthwaite's  case, 

V.  Livingston,  9  Johns.  96;  «.  c.6  Am.  3  De  Gex  &  S.  258;  Taylor  v.  Taylor, 

Dec.  264;  Gilpin  ti.  Howell,  5  Pa.  St.  L.  E.   10  Eq.   477;   Houldsworth  v. 

41;  «.  c.  45  Am.  Dec.  720;  Slaymaker  Evans,  L.  E.  3  H.  L.  263,  282.    See, 

i;.  Bank  of  Gettysburg,  10  Pa.  St.  373;  also,  Eobinson's  Executor's    case,  6 

State  V.  Franklin  Bank,  10  Ohio,  91 ;  De  Gex,  M.  &  G.  572;  Grew  v.  Breed, 

Johnsf.  Johns,  1  Ohio  St.  350;  Heart  10  Met.  (Mass.)  569;   New  England 

V.  State  Bank,  2  Dev.  Eq.  (N.  0.)  Ill ;  Commercial  Bank  v.  Newport  Steam 

Planters'      &     Merchants'   Bank    v.  Factory,  6  E.  I.  154,  189 ;  s.  c.  75  Am. 

Leavens,  4  Ala.  753;  Union  Bank  v.  Dec.  688. 
State,  9  Yerg.  490 ;  Brightwell  v.  Mai-  *  Mass.  Stat.  1808,  ch.  65. 

lory,  10  Yerg.  196.     See  ante,  §  1066.  '  Child  v.  Coffin,  17  Mass.  64. 

"  Compare  post,  §  3330. 
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able  property,  and  liable  to  assessment,  it  might  be  the  diit}'  of  the 
administrator  to  pay  the  assessments,  in  order  to  save  a  forfeiture. 
There  was  no  suggestion  that  if  the  company  should  become  pros- 
perous, the  administrator  would  be  precluded  from  drawing  divi- 
dends in  respect  of  his  intestate's  shares.  This  doctrine,  opposed, 
it  would  seem,  to  the  plainest  notions  of  justice,  was  pronounced  in 
an  American  court  as  late  as  the  year  1830,, and  by  a  judge  of 
deserved  eminence.'  Two  years  later  the  same  court  refused  to 
sustain  a  suit  for  a  contribution,  by  a  shareholder  who  had  paid 
debts  of  the  corporation,  against  the  executors  of  a  deceased 
shareholder;  but  this  was  placed  on  a  ground  equally  destitute 
of  justice,  namely,  that  shareholders  are  not  liable  to  contribute 
to  one  of  their  number  who  has  voluntarily  paid  the  debts  of 
the  company,  unless  they  have  engaged  in  writing  to  do  so,  in 
which  case  the  remedy  is  to  be  sought  under  the  written  agree- 
ment.' As  late  as  1860,  the  same  court  held  that  where  a  stock- 
holder who  has  been  summoned,  pursuant  to  a  statute,'  for  the 
purpose  of  charging  him  with  a  debt  of  the  corporation,  dies,  the  pro- 
ceeding abates,  and  cannot  be  revived  against  his  executor.*  A  jus- 
tification of  this  ruling  was  sought  in  the  language  of  Shaw,  C.  J.,  in 
a  previous  case,  that  the  liability  of  a  stockholder  to  pay  the  debts 
of  the  corporation  was  one  "depending  solely  upon  the  provisions 
of  positive  law,"  and  "  to  be  strictly  construed,  and  not  to  extend 
beyond  the  limits  to  which  it  is  plainly  carried  by  such  provisions 
of  statute."  '  But  in  a  case  determined  in  the  same  court  in  1846, 
under  a  statute  making  stockholders  of  banks  individually  liable 
for  the  redemption  of  their  respective  proportions  of  its  bills,  it  was 
held,  —  Shaw,  C.  J.,  giving  the  opinion,  —  without  referring  to  the 
former  cases,  or  stating  any  reason  for  not  following  them,  that 
administrators  of  deceased  shareholders  were  liable,  as  for  other 
debts  of  their  intestates,  in  their  representative  capacity.* 

•  Eipley    v.    Sampson,    10    Pick.  °  Grew.«.  Breed,  10  Met.  (Mass.) 

(Mass.)  371,  opinion  by  Shaw,  O.  J.  569,  676.     See,  also.  Bangs  v.  Lincoln, 

See,  also,  Outler  v.  Middlesex  Factory  10  Gray  (Mass.),  600;  Bacon  v.  Pome- 

Oc,  14  Pick.  (Mass.)  483.  roy,  104  Mass.  577.    Compare  Noble 

=  Andrews  v.  Oallender,   13  Pick.  v.  Halliday,  1  N.  Y.  330;   Marcy  v. 

(Mass. )  484.  Clark,  17  Mass.  330 ;  Middletown  Bank 

'  Mass.  Stat.  1851,  ch.  315.  v.  Magill,  5  Conn.  28,  57.    In  Rich- 

'  Dane  v.  Dane  Man.  Co.,  14  "Gray  mend  v.  Irons,  121  U.  S.  27,  55,  the 

(Mass.)  488.  Supreme  Court  of  the  United  States 

'  Gray  v.  Coffin,  9  Cush.  (Mass.)  refuse  to  apply  the  Massachusetts  doc- 

192,  199.  trine  to  the  National  Banking  Act. 
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§  3320.  The  General  American  Doctrine.  —  It  is  appre- 
hended that  the  foregoing  English  decisions,  in  so  far  as  they 
rest  on  general  principles,  state  the  law  as  it  obtains  in  this 
country:  namely,  that  the  estate  of  a  deceased  shareholder  is 
liable  for  his  contributory  share  of  the  losses  of  the  company, 
the  same  as  for  any  other  of  his  debts,  and  that  a  court  having 
equity  powers  will  enforce  this  liability  by  appropriate  methods,^ 
unless  the  statutory  system' of  probate  in  the  particular  Stat& 
excludes  the  jurisdiction  of  equity.  This  is  analogous  to  the 
settled  rule  that  the  creditor  of  a  partnership  firm  may  pursue 
the  estate  of  one  of  the  deceased  copartners  for  the  satisfaction 
of  his  debt.^  The  general  American  doctrine  is,  that  the  lia- 
bility of  a  shareholder,  whether  merely  to  pay  what  is  unpaid 
in  respect  of  his  shares,'  or  to  respond  to  a  superadded  liabil- 
ity imposed  by  statute,*  or  to  answer  in  common  with  the 
other  stockholders  for  the  debts  of  the  corporation,  under  the 
joint  and  several  liability  of  partners,'  does  not  die  with  him, 
but  survives  in  respect  of  his  estate  in  the  hands  of  his  exec- 
utor or  administrator.  It  is  so  held  in  respect  of  the  individ- 
ual liability  of  shareholders  under  the  National  Banking  Act;  * 
and  also  under  the  New  York  statute'  relating  to  insurance 
companies,  making  "  the  trustees  and  corporators  of  any  com- 
pany organized  under  this  act,  and  those  entitled  to  a  partici- 
pation of  the  profits,  ....  jointly  and  severally  liable  until 
the  whole  amount  of  the  capital  raised  by  the  company  shall 
have  been  paid  in,  and  a  certificate  thereof  recorded,  as  here- 
inbefore provided."* 


^  New  England  Commercial  Bank  M.  &  G.  572 ;  Blakeley's  Executor's 

V.  Newport  Steam  Factory,  6  E.  1. 154,  case,  3  Macn.  &  G.  734. 
189;  ».  c.  75  Am.  Dec.  688;  Grew  v.  *  Ante,  §  3026. 

Breed,  10  Met.  (Mass.)  569,  576.   This  '  Chase  v.  Lord,  77  N.  Y.  1. 

was  assumed  in  Davidson  v,  Eankin,  '  Kichmond  ».  Irons,  121  D.  S.  27. 

34  Cal.  503.  '  N.  Y.  Act  of  1849,  ch.  308,  §  19. 

'  Devaynes  v.  Noble,  1  Mer.  528;  '  Chase  v.  Lord,  77  N.  Y.  1;  g.  c. 

t.  e.  2  Euss.  &  M.  495.  6  Abb.  N.  C.  (N.  Y.)  258;  reversing 

*  Manville  v.  Edgar,  8  Mo.  App.  s.c.l6  Hun(N.  Y.),  369.  The  decision 
324 ;  Davidson  v.  Eankin,  34  Oal.  503 ;  was  by  a  divided  cowt,four  judges  con- 
Bailey  V.  HoUister,  26  N.  Y.  112.  See  curring  and  three  dissenting.  Other 
Eobinson's  Executor's  case,  6  DeGex,  cases,  reaching  the  same  conclusion 
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§  3321.  Distinction  between  a  Statutory  Penalty  and  a  Lla- 
Ibility  Arising  out  of  Contract.  —  In  all  these  cases  the  courts 
proceed  on  a  distinction  between  a  statutory  penalty  and  a  lia- 
bility arising  out  of  contract,  conceding  that  the  former  does 
not  survive,  but  holding  that  the  latter  does.  Even  where 
the  liability  is  larger  than  that  imposed  by  the  common  law, 
amounting  to  the  obligation  of  a  partner,  the  courts  say  that 
it  is  not  in  the  nature  of  a  penalty  or  forfeiture,  and  does  not 
exist  solely  as  a  liability  imposed  by  statute;  but  it  is  a  lia- 
bility voluntarily  assumed  by  the  act  of  becoming  a  stock- 
holder.^ In  speaking  upon  this  question,  with  reference  to  the 
National  Banking  Act,  it  was  said  by  Mr.  Justice  Matthews: 
"  Under  that  act  the  individual  liability  of  the  stockholders 
is  an  essential  element  in  the  contract  by  which  the  stock- 
holders became  members  of  the  corporation.  It  is  voluntarily 
entered  into  by  subscribing  for  and  accepting  shares  of  stock. 
Its  obligation  becomes  a  part  of  every  contract,  debt,  and 
engagement  of  the  bank  itself,  as  much  so  as  if  they  were 
made  directly  by  the  stockholder,  instead  of  by  the  corporation. 
There  is  nothing  in  the  statute  to  indicate  that  the  obligation 
arising  upon  these  undertakings  and  promises  should  not 
have  the  same  force  and  effect,  and  be  as  binding  in  all 
respects,  as  any  other  contracts  of  the  individual  stockholder. 
"We  hold,  therefore,  that  the  obligation  of  the  stockholder  sur- 
vives as  against  his  personal  representatives."  * 

§  3322.  Charter  Extended  and  Debts  Contracted  after  the 
Death  of  Stockholder.  —  Moreover,  if  the  charter  of  the  Cor- 
as to  individual  liability  under  stat-  did  not  abate  the  proceeding,  or  ren- 
utes  more  or  less  similar  to  the  above  der  the  publication  ineffectual.  Diven 
are :  Diven  v.  Duncan,  41  Barb.  (N.  Y.)  v.  Duncan,  41  Barb.  (N.  Y. )  520. 
620 ;  Cochran  v.  Weichers,  119  N.  Y.  ^  Lowry  v.  Inman,  46  N.  Y.  129, 
399;  s.  c.  7  L.  R.  A.  553;  29  N.  Y.  St.  per  Allen,  J.  See,  also.  Wiles  v.  Suy- 
Eep.  388;  23  N,  E.  Eep.  803;  affirm-  dam,  64  N.  Y.  173;  Flash  v.  Conn, 
ing  8.  c.  25  N.  Y.  St.  Eep.  571 ;  6  N.  Y.  109  V.  S.  371 ;  Hobart  v.  Johnson,  19 
Supp.  364.  Where  a  stockholder  of  Blatchf.  (U.  S.)  359;  reasoning  of 
such  bank  was  living  and  a  resident  Gould,  J.,  in  Bailey  v.  HoUiater,  26 
of  the  county  at  the  time  when  the  N.  Y.  112,  116. 

notice  to  stockholders  began  to  be  '  Richmond  v.  Irons,  121  U.  S.  27, 

published  there,  his  death  soon  after  55,  56. 
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poratiou  contains  a  clause,  by  which  the  Legislature  reserves 
to  itself  the  power  to  alter  or  repeal  it,  the  stockholder  holds 
his  stock  subject  to  such  liability  as  may  attach  to  him 
in  consequence  of  an  extension  or  renewal  of  the  charter, 
•whether  with  or  without  his  consent.  His  administrator 
will,  therefore,  be  liable  to  make  good  out  of  his  estate  any 
debts  which  the  corporation  may  have  contracted,  although 
the  charter  may  have  been  extended  after  his  death,  and 
although  the  debts  may  have  been  contracted  after  his  death.' 

§  3323.  Whether  Executor  or  LiCgatee  a  Contributory.  — 

Whether  the  executor  or  legatee  is  to  be  held  to  respond  for 
the  benefit  of  creditors  depends  upon  the  question  whether  the 
legal  title  to  the  shares  passes  to  the  executor  or  to  the  legatee; 
and  this  will  depend  in  some  cases  upon  the  terms  of  the  will, 
and  this  will  in  turn  yield  to  the  provisions  of  the  statutes 
relating  to  the  settlement  of  the  estates  of  deceased  persons. 
It  may  also  depend  upon  the  terms  of  the  charter  of  the  cor- 
poration. Under  a  provision  in  the  charter  of  a  corporation, 
that,  on  the  death  of  a  stockholder,  his  heirs  or  legal  repre- 
sentatives might  continue  the  relation,  it  was  held  that  the 
right  to  continue  the  membership  was  in  the  heirs  or  devisees, 
and  not  in  the  personal  representative.^  The  policy  of  many 
of  the  unlimited  joint-stock  companies  of  England  has  been 
to  prohibit,  in  their  deeds  of  settlement,  the  free  alienation  of 
their  shares  without  the  consent  of  their  directors.^  The  reason 
of  this  restriction  is  obvious :  if  shares  could  be  freely  trans- 
ferred, irresponsible  proprietors  might  be  introduced  in  the 
place  of  responsible  ones,  and,  in  the  event  of  the  company 
being  wound  up,  the  burden  of  paying  its  debts  might  be  cast 
on  a  few  of  its  members.  With  the  same  objects  in  view,  the 
deeds  of  settlement  of  many  of  those  companies  made  the 
admitting  of  executors,  administrators,  or  legatees  as  proprie- 
tors to  depend  upon  the  approbation  of  the  directors,  and 
upon  their  executing  the  deed  of  settlement  like  other  proprie- 

'  Bailey  v.  HoUister,  26  N.  Y.  112.      Security  Loan  Asso.  v.  Lake,  69  Ala. 
'  Montgomery  Mut.  Building  &c.      456. 
u.  Robinson,  69  Ala.  413.    Compare  *  Aiite,  4  3242. 
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tors.  Now,  it  has  been  ruled  by  the  courts  of  that  country 
that,  whilst  a  clause  in  the  deed  of  settlement  of  a  joint-stock 
company,  however  precise,  may  be  waived  by  all  its  members, 
yet  it  cannot  be  waived  by  its  directors,  unless  it  is  shown  that 
the  members  have  made  the  directors  their  agents  for  that 
purpose.*  When,  therefore,  under  such  a  deed  of  settlement, 
a  shareholder  bequeathed  his  shares,  and  the  executor  assented 
to  the  bequest,  and  the  secretary  placed  the  name  of  the  lega- 
tee and  her  husband  opposite  the  shares  in  the  books  of  the 
company,  but  the  provisions  of  the  deed  of  settlement  had 
not  been  complied  with  as  to  the  transfer  of  the  shares,  nor 
was  it  shown  that  all  the  shareholders  of  the  company  had 
concurred  in  dispensing  with  such  compliance,  the  executor 
was  held  to  be  the  proper  person  to  be  placed  on  the  list  of 
contributories.^ 

§  3324.  Right  of  lixecutor  to  Contribution  agrainst  Residu- 
ary JLegatee.  —  Suppose  the  executor  of  a  deceased  shareholder 
turns  the  shares  over  to  a  residuary  legatee,  and  afterwards 
calls  are  made  for  unpaid  balances  due  in  respect  of  them, 
which  the  executor  is  compelled  to  pay,  can  he  recover  the 
amount  so  paid  from  the  residuary  legatee  or  (what  is  the 
same  thing)  from  his  assignee?  The  rule  which  determines 
the  answer  to  this  question  is  said  to  be  that  if  the  executor 
distributes  the  funds  of  the  estate  in  his  hands  to  the  residuary 
legatees,  with  notice  of  debts  due  or  to  become  due  from  the 
estate,  he  will  make  the  distribution  in  his  own  wrong,  in  such 
a  sense  that  he  cannot  recover  from  the  legatees  what  he  may 
subsequently  be  compelled  to  pay  in  respect  of  such  debts. 
But  there  is  a  limitation  to  this  rule,  which  distinguishes 
between  debts  and  mere  contingent  liabilities  which  may  or 
may  not  ripen  into  debts.  Such  was  the  principle  upon  which 
Sir  George  Jessel,  Master  of  the  Rolls,  proceeded  in  a  case, 
where  he  thus  stated  his  conclusion:  "I  have  looked  through 
many  cases,  and  I  have  asked  for  the  assistance  of  the  bar, 
and  I  cannot  find  the  rule  stated  in  wider  terms  than  these: 


'  Keene's  Executor's  case,  3  De  Gex,  M.  &  G.  272.  »  Ibid. 
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that  he  cannot  recover  from  a  legatee  a  payment  made  with 
notice  of  a  debt."*  Proceeding  upon  this  principle,  and  approv- 
ing this  statement  of  it,  the  English  Court  of  Appeal  have 
held  that  where  an  executor  had  turned  over  certain  shares 
belonging  to  the  estate,  to  the  assignee  of  a  residuary  legatee, 
together  with  sufficient  money  to  make  payment  of  the  unpaid 
balance  due  the  compauj-  in  respect  of  them,  which  balance 
had  not  then  been  called  for  by  the  company,  but  the  executor 
was  nevertheless,  in  an  action  brought  by  the  company  upon 
a  subsequent  call,  compelled  to  discharge  it  out  of  his  own 
funds,  —  he  could  maintain  an  action  in  equity  against  the 
assignee  of  the  residuary  legatee  for  the  reimbursement  of 
the  moneys  so  expended.^ 

§  3325.  Heirs  Assessable  to  tlie  Extent  of  Assets  Received 
from  Ancestors. — Where  the  estate  of  the  deceased  shareholder 
is  fully  administered,  and  distribution  made  by  the  personal 
representative,  the  heirs  or  next  of  kin  are  assessable,  to  the 
extent  of  the  assets  which  they  have  received  from  the 
ancestor's  estate,  for  the  payment  of  calls  subsequently  made 
upon  shares  of  stock  belonging  to  his  estate.* 

§  3326.  Mode  of  Enforcingr  Contribution  from  Estate  of 
Deceased  Shareholder.  —  The  manner  of  enforcing  contribu- 
tion from  the  estate  of  a  deceased  shareholder,  for  the  benefit  of 
the  creditors  of  an  insolvent  corporation,  is  a  question  which, 
to  a  great  extent,  refers  itself  to  the  peculiar  practice  of  each 
State.  Under-  many  American  statutory  systems  relating  to 
the  administration  of  the  estates  of  decedents,  the  proper 
way  would  be  to  prove  the  demand  against  the  estate  in  the 
probate  court,  after  presenting  it  to  the  executor  or  adminis- 
trator for  allowance,  or  giving  him  the  statutory  notice.* 

1  Jerris    f.   TVolferstan,  L.  B.   18  s.  c.  47  >'.  W.  Rep.  155.    A  claim  in 

Eq.  18.  favor  of  the  creditors  of  a  corporation 

^  Whittaker  v.    Kershaw,   45   Ch.  against  the  estate  of  a  deceased  stock- 

Div.  320.  holder,  hefore  the  assets  of  the  corpo- 

'  Paysoni.  Hadduck,  SBiss.  (U.  S.)  ration    are   fully  administered,  is  a 

300.  "  contingent  claim"  within  the  mean- 

*  Xolan  V.  Hazen,  44  Minn.  478;  ing  of  Minn.  Gen.  Stats., ch. 53, relat- 
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§  3327.  By  a  Proceeding-  In  Equity.  —  We  have  already 
referred  to  a  holding  in  Massachusetts,  seemingly  out  of  line 
with  the  other  holdings  in  that  State,  but  quite  in  line  with 
other  American  holdings  and  with  sound  principle,  to  the 
effect  that  the  estate  of  a  deceased  stockholder  of  a  bank  may 
be  pursued  in  equity  to  subject  his  individual  statutory  lia- 
bility to  contribute  ratably  for  the  redemption  of  its  bills.^ 
In  Rhode  Island,  it  has  been  held  that  a  statutory  liability  of 
a  stockholder  for  the  corporate  debts,  upon  the  death  of  the 
stockholder,  did  not,  at  law,  survive  against  his  estate,  and 
that  no  action  at  law  could  be  maintained  against  the  per- 
sonal representative  of  such  stockholder  to  enforce  the  same; 
but  that  the  estate  of  a  deceased  stockholder  might  be  pur- 
sued by  the  creditor  in  equity,  which,  for  the  sake  of  the 
remedy,  and  to  correct  the  form  of  the  contract  so  as.to  carry 
out  its  substance,  would  construe  it  to  be  several  as  well  as 
joint;  that  in  such  case  a  court  of  equity  would  decree  in 
favor  of  the  creditor  of  the  corporation  an  account  of  the 
personal  estate  of  a  deceased  stockholder,  and  payment  of  his 
debt  out  of  the  surplus  of  the  same,  after  the  payment  of  the 
separate  debts  of  such  stockholder  and  of  the  expenses  of 
settling  his  estate,  without  regard  to  the  solvency  or  insol- 
vency of  the  stockholders  liable,  and  without  reference  to  the 
state  of  accounts  between  the  stockholders  and  the  corpora- 
tion, leaving  the  estate  to  seek  repayment  from  the  corpora- 
tion, or  contribution  from  those  liable  to  it.  It  was  also  held 
that,  to  a  bill  seeking  relief  from  the  estate^  of  a  deceased 
stockholder,  all  the  living  stockholders  and  representatives  of 
deceased  stockholders  liable  to  the  debt  must,  as  interested  in 
the  account  to  be  taken,  be  made  parties  defendant  to  the  bill ; 
that,  if  the  real  assets  of  the  deceased  stockholder  are  sought 
to  be  charged,  hi^  heirs  at  law,  in  case  of  intestacy,  and  his 
devisees,  if  there  bas^  will,  must  also  be  made  parties  defend- 
ant to  the  bill ;  that,  aMwo  or  more  creditors  for  whose  claims 

ing  to  claims  against  decedent  estates.  277;  36  Am.  &  Eng.  Corp.  Cas.  206; 

Hospes    V.   Northwestern    Man.  \Scc.  60  N.  W.  Rep.  1117. 
Co.,  48  Minn.  174;  s.  c.  31  Am.  St.  '  Grew  v.  Breed,  10  Met.  (Mass.) 

Rep.  637 ;  15  L.  R.  A.  470 ;  45  Alb.  L.  J.  569,  576 ;  ante,  §  3319. 
2396 


EXECUTORS,  ADMiNiSTRATOES,  ETC.     [3  Thomp.  Corp.  §  3328. 

different  sets  of  stockholders  are  liable  cannot  unite  them  all 
in  the  same  bill  for  the  purpose  of  separate  relief  against 
those  respectively  liable  to  them,  so  the  same  creditor  cannot 
enforce  in  the  same  bill,  against  the  estates  of  deceased  stock- 
holders, different  debts,  for  which  all  the  estates  pursued  are 
not  liable;  but  that  there  is  no  objection;  on  the  ground  of 
multifariousness,  to  a  creditor's  seeking,  in  the  same  bill, 
relief  out  of  the  estates  of  two  or  more  deceased  stockholders, 
all  of  which  are  liable  to  his  debt.'  In  an  important  English 
case,  a  company  had  been  ordered  to  be  wound  up  under  the 
Companies  Act,  1862,  and  the  executor  of  a  deceased  share- 
holder had  been  made  a  contributory.  The  official  liquidator 
filed  a  bill,  on  behalf  of  himself  and  all  other  creditors  of  the 
testator,  against  the  executor  and  the  devisees,  for  the  admin- 
istration of  the  testator's  estate,  and  to  enforce  the  calls  against 
the  real  estate.  It  was  held  by  Lord  Romilly,  M.  R.,  that  the 
suit  was  properly  instituted,  and  that,  notwithstanding  a  lapse 
of  nine  years  from  the  death  of  the  testator  to  the  winding  up 
of  the  company,  the  real  estate  in  the  hands  of  the  devisees 
was  liable  to  the  payment  of  calls.  The  statute  of  limitations 
had  nothing  to  do  with  the  case,  for  the  debt  did  not  arise 
until  the  call  was  made  by  the  official  liquidator.^  It  was  true 
that  the  debt  did  not  exist  when  the  testator  died ;  but  in  that 
respect  the  case  did  not  differ  from  the  cases  where  a  testator 
has  in  his  lifetime  become  surety  for  the  due  performance  of 
a  covenant,  which  is  broken  many  years  after  his  death,  or 
where  executors'  of  a  deceased  person  are  chargeable,  long 
after  his  death",  with  the  loss  occasioned  by  a  breach  of  trust 
committed  by  him.^ 

§  3328.  Suing  Executor  without   Proceeding  in  Probate 

Court. -r  The  various  statutory  schemes  of  administration  in 
force  in  American  jurisdictions  provide  that  unless  claims 

*  New  England  Oommercial  Bank  '  Ae  in  KnatchbuU  v.  Fearnhead 
V.  Newport  Steam  Factory,  6  B.  I.      3  Mylne  &  0.  122. 

154;  ».  c.  75  Am.  Dec.  688.  *  Turquand  v.  Kirby,  L.  R.  4  Eq. 

•  Post,  §  3779,  et  seq.  123.    Compare  Baird's  case,  L.  R.  5 

Ch.  736,  where  this  case  is  noticed. 
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against  the  estate  of  the  decedent  are  presented  to  the  executor 
or  administrator  for  allowance  within  a  stated  time,  they  shall 
be  forever  barred.  Construing  such  a  statute,^  it  has  been  held 
that  it  has  no  application  to  the  case  where  a  judgment  cred- 
itor of  an  insolvent  corporation  brings  a  suit  in  equity  against 
the  corporation,  a&d  against  personal  representatives  of  its 
deceased  shareholders,  to  subject  what  was  due  from  the  share- 
holders to  the  satisfaction  of  his  judgment  against  the  corpo- 
ration. The  reasoning  on  which  this  conclusion  was  based 
was,  that  such  an  action  is  not  an  ordinary  action  to  recover 
a  money  demand,  but  is  an  action  to  appropriate  to  the  uses 
of  a  trust  a  portion  of  a  trust  fund  held  by  the  decedent, 
which,  in  theory  of  law,  never  became  a  part  of  his  estate,  or 
passed  to  his  personal  representatives.^  It  is  believed  that 
this  conclusion  cannot  be  upheld  upon  principle.  The  rule 
which  allows  a  trust  fund  to  be  followed  from  hand  to  hand, 
and  recovered,  is  believed  to  apply  only  in  cases  where  the 
fund  is  ear-marked  or  separated  from  the  remainder  of  the 
estate  of  the  trustee  in  such  a  manner  that  it  can  be  iden- 
tified.' 

§  3329.  Time  within  Which  Demand  against  Estate  of 
Deceased  Stockholder  Presented.  —  Under  the  Missouri  stat- 
ute, relating  to  the  administration  of  estates,  if  a  demand  is 
not  due,  the  court  has  power  to  adjust  the  same  and  to  render 
judgment  for  the  amount,  or,  at  the  option  of  the  parties,  to 
make  a  rebate  of  interest  therefrom  at  the  rate  of  six  per  cent 
per  annum  until  due.  If  the  parties  do  not  agree  to  a  rebate 
of  interest,  then  no  execution  is  to  issue  upon  the  judgment 
until  the  demand  becomes  due.  It  is  the  settled  construction 
of  this  statute  that  the  special  statute  of  limitation  relating  to 
the  administration  of  estates,  under  which  claims  against  the 
estate  of  a  decedent  must  be  exhibited  to  the  administrator 
within  two  years  from  the  granting  of  letters,  or  be  forever 
barred,  begins  to  run  from  the  time  when  a  substantial  right 

'  Oomp.  Laws  Nev.,§§ 611,  618.  883;  citing  Gunter  v.  Janes,  9  Cal. 

'  Thompson  v.  Reno  Sav.   Bank,      643. 
19  Nev.   242;    s.  c.  3  Am.   St.   Rep.  "  Post,  ch.  167. 
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of  rocovery  upon  the  demand  accrues.^  Thus,  in  the  case  of 
merely  inchoate  or  contingent  demands,  such  as  a  dormant 
warranty,  the  statute  does  not  begin  to  run  until  the  period 
has  arrived  at  which  a  cause  of  action  would  have  accrued 
against  the  decedent  had  he  continued  to  live.^  But  in  the 
case  of  a  fixed  demand  which  matures  at  a  future  date  certain, 
the  holder  must  exhibit  it  to  the  administrator  within  two 
years  of  the  grant  of  the  letters,  although  it  may  not  be  due.* 
In  a  case  where,  in  consequence  of  the  insolvency  of  a  cor- 
poration,  a  right  accrues  to  its  creditors,  under  a  statute,  to 
proceed  against  its  shareholders,  to  subject  to  the  payment  of 
their  demands  against  the  corporation  any  balance  which 
remains  due  and  unpaid  of  the  subscription  of  the  shareholder 
to  the  corporation,  in  respect  of  his  shares,  the  special  statute 
of  limitations  begins  to  run  from  the  date  of  the  insolvency  of  the 
corporation,  which  is  tantamount  to  a  dissolution*  —  assuming 
that  it  is  a  case  where  the  shareholder  is  dead,  and  letters 
testamentary  or  of  administration  have  been  granted  upon  his 
estate.  Although  in  such  a  case  the  demand  of  the  creditor 
may  consist  of  debentures  of  the  corporation  which  have  not 
yet  matured,  he  must  exhibit  them  to  the  administrator  for 
allowance  within  two  years  after  the  insolvency  of  the  corpora- 
tion, or  his  claim  will  be  barred.*  It  follows  from  this  that, 
if  a  corporation  becomes  insolvent  pending  an  administration 
of  the  estate  of  one  of  its  deceased  shareholders,  whose  stock 
is  not  fully  paid  in,  and  no  call  has  ever  been  made  by  the 
corporation  against  the  stockholder,  or  his  executor  or  admin- 
istrator, a  creditor  of  the  corporation  cannot,  after  the  final 
settlement  and  distribution  of  the  estate  of  the  deceased  share- 
holder, maintain  an  action  against  the  executor  or  adminis- 
trator of  such  decedent,  upon  a  demand  due  to  him  from  the 
corporation,  although  the  executor  or  administrator  is  the 


'  Burton  v.    Rutherford,  49   Mo.  '  Hicks  v.  Jamison,  10  Mo.  App. 

255,  258;  Greenabaiim  v.  Elliott,  60  35. 
Mo.  25,  32;  Chambers  v.  Smith,  23  '  Ante,  §  2009. 

Mo.  174.  *  Garesche  v.  Lewis,  15  Mo.  App. 

»  Chambers  v.  Smith,  23  Mo.  174;  565,  570;  s.  c.  affirmed,  93  Mo.  197. 
Miller  v.  "Woodward,  8  Mo.  169. 
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devisee  or  legatee  of  the  deceased  shareholder.^  If  the  indebt- 
edness of  the  corporation  consists  of  coupons  which  have  not 
matured,  then,  under  the  foregoing  principles,  the  coupons 
must  be  exhibited  by  the  holder  to  the  executor  or  adminis- 
trator of  the  stockholder  for  allowance,  within  two  years  after 
the  granting  of  letters,  or  the  demand  will  be  barred.^ 

§  3330.  "When  Executor  Personally  Liable. —  By  the  Na- 
tional Banking  Act,  "persons  holding  stock  as  executors, 
administrators,  guardians,  or  trustees  shall  not  be  personally 
subject  to  any  liabilities  as  stockholders;  but  the  estates  and 
fimds  in  their  hands  shall  be  liable,  in  like  manner  and  to 
the  same  extent  as  the  testator,  intestate,  ward,  or  person 
interested  in  such  trust  funds  would  be  if  living  and  compe- 
tent to  act,  and  hold  the  stock  in  his  own  name." '  Under  this 
statute  it  has  been  held  that  an  administrator  is  not  person- 
ally liable  to  assessment  ou  bank  stock  which  always  remained 
in  his  hands  in  his  representative  capacity,  and  was  never 
transferred  to  him  on  the  books  of  the  bank,  although  he  is  sole 
heir  to  the  intestate.*  This  is  plain  enough.  But  suppose 
the  executor  comes  afterwards,  and,  by  some  act  which  he 
is  not  bound  to  perform  in  the  exercise  of  his  trust,  makes 
himself  a  shareholder  on  the  books  of  the  company;  then  it 
may  be  assumed  he  puts  himself  in  the  place  of  any  other 
trustee  who  voluntarily  becomes  a  shareholder:  he  must 
respond  out  of  his  estate  to  the  duties  of  the  relation,  and 
seek  such  indemnity  as  he  can  find  elsewhere.  Accordingly, 
if  the  executors  of  an  estate  invest  any  of  the  funds  of  the 
testator  in  shares,  without  any  authority  to  do  so  in  the  will, 
the  shares  are  to  be  treated  as  belonging  to  them,  and  not  to 
the  estate;  and  they,  and  not  the  estate,  are  responsible  as 
stockholders.^  "If  it  were  otherwise,  the  executor  of  an 
insolvent  estate  might  purchase  any  number  of  shares,  and 
keep  them  if  they  were  profitable,  but  repudiate  any  liability 

1  Larkin  v.  Willi,  12  Mo.  App.  135,  •  Be  Bingham,  32  N.  Y.  St.  Rep. 

13S_  782;  s.  c.  10  N.  Y.  Supp.  325. 

>  GareBche  v.  Lewis,  15  Mo.  App.  '  Diven  v.  Lee,  36  N.  Y.  302 ;  «.  c. 

565,  572;  «.  c.  affirmed,  93  Mo.  197.  34  How.  Pr.  (N.  Y.)  197. 

»  Rev.  Ptnt?.  "0.  S.,  *  5162. 
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if  they  turned  out  otherwise,  and  thus  involve  the  company 
in  an  account  of  the  testator's  estate.  They  have  purchased 
these  shares,  whether  with  authority  under  the  will  or  not  is 
immaterial,  and  they  have  received  dividends.  They  are, 
therefore,  personally  liable.'"  The  rule  in  England  seems,  then, 
to  he  that  if  the  executors  come  forward  and  voluntarily  make 
themselves  shareholders,  they  become  personally  liable  as 
such,  and  must  seek  indemnity  out  of  their  trust  estate;'  and 
such  an  acceptance  has  been  discovered  in  the  act  of  the  exec- 
utor of  participating  in  the  profits,  —  that  is  to  say,  in  receiv- 
ing dividends.' 

§  3331.  Executor  Personally  Liable  for  Breach  of  Trust. 

Outside  of  this  principle,  an  executor  may  make  himself  per- 
sonally liable  to  contribute  for  the  benefit  of  creditors,  by 
committing  a  breach  of  trust  in  improperly  disposing  of  the 
trust  fund  in  his  hands,  out  of  which  contribution  is  regularly 
sought.  Thus,  it  was  held  by  Lord  Romilly,  M.  R.,  that 
executors  of  a  deceased  shareholder,  in  a  going  and  solvent 
company,  commit  a  breach  of  trust  in  paying  a  legacy  without 
providing  for  the  liability  attaching  to  the  testator's  estate  at 
the  time  of  his  death,  in  respect  of  such  shares;  and  that,  in 
the  event  of  the  company  afterwards  being  wound  up,  he  must 
pay  out  of  his  own  pocket  the  calls  made  upon  him  as  a  con- 
tributory.* 

'  Spence's  case,  17  Beav.  203,  per  Jackson  v.  Turquand,  L.  R.  4  H.  L. 

Lord  Eomilly,  M.  K.    That  an  exec-  305. 

utor  -who  carries  on  the  business  of  '  Gouthwaite's  case,  3  De  Gex  & 

his  testator  makes  himself  personally  S.  258.     See,   also,  Hamer'e  Execu- 

liable,  see  Ex  parte  Garland,  10  Ves.  tor's  case,  3  De  Gex  &  S.  279.    Com- 

ll^-  Ex  parte  Richardson,  1  Buck,  pare    Bulwer's  case,  33   Beav.  435, 

209;  Alsop  v.  Mather,  8  Conn.  584;  where   the  acceptance  of   dividends 

«.  c.  21  Am.  Dec.  703;  Stedman  v.  was  held  not  to  bind  an  executrix 

Feidler,  20  N.  Y.  437;  Thompson  v.  under  the  circumstances.    See,  also. 

Brown,  4  Johns.  Oh.  (N.  Y.)  619,  630;  Pirn's  case,  3  De  Gex  &  S.  11,  where 

Wightman  v.  Townroe,  1  Maule  &  S.  the  acceptance  was  not  held  to  bind 

412 ;  Labouchere  v.  Tupper,  11  Moore  the  executor. 

P.  0.0. 198;  Liverpool  Borough  Bank  *  Taylor  v.  Taylor,  L.   R.  10  Eq. 

V.  Walker,  De  Gex  &  J.  24.  477.    For  another  illustration  of  the 

'  Lind.  Oomp.,  5th  ed.,  814;  Dob-  principle  on  which  this  case  was  de- 

Bon's  case,  L.  R.  1  Oh.  231;  Duff's  cided,  see  Knatchbull  v.  Fearnhead, 

Executors'  case,  32    Oh.  Div.    301 ;  3  Mylne  &  0. 122. 
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§  3332.  Idabillty  of  the  Estates  of  Deceased  STon-resident 
Stockholders. — The  principle  which  would  operate  to  charge 
the  property,  existing  within  the  jurisdiction,  of  a  non-resi- 
dent stockholder  in  a  domestic  insolvent  corporation,  in  favor 
of  its  creditors,  will,  of  course,  operate  to  charge  so  much  of 
his  estate  as  may  be  in  course  of  administration  within  the 
jurisdiction  after  his  decease.  It  was  so  held  in  Michigan 
prior  to  the  passage  of  a  statute  in  1877,  which  provided  an 
exclusive  remedy  in  proceedings  to  enforce  the  individual  lia- 
bility of  the  stockholders,  which  remedy  included  no  provi- 
sion for  charging  the  estates  of  deceased  stockholders.  Nor 
did  the  fact  that  the  statute  was  enacted  before  the  commence- 
ment of  the  proceeding  in  the  particular  case  make  any  dif- 
ference,  where  the  fact  was  that  the  deceased  stockholder  was 
a  stockholder  prior  to  the  enacting  of  the  statute,  and  was, 
under  another  statute,  liable  for  the  debts  of  the  corporation 
contracted  at  that  time,  of  which  debts  the  complainant's  was 
one.^ 

§  3333.  Creditors  not  to  be  Delayed  until  Settlement  of 
the  Estates  of  Deceased  Shareholders.  —  It  is  quite  obvious 
that,  under  no  adequate  remedial  system  will  it  be  per- 
mitted that  the  creditors  of  an  insolvent  corporation  are  to  be 
delayed  in  enforcing  their  demands  against  its  shareholders, 
from  the  mere  fact  that  some  of  them  may  have  died,  until 
the  estates  of  such  deceased  shareholders  can  be  fully  admin- 
istered by  their  respective  executors  or  administrators.  On 
this  principle  it  has  been  seemingly  well  held  by  one  of  the 
appellate  courts  of  Illinois  that  complainants  in  a  suit  in 
equity,  to  enforce  the  liability  of  stockholders,  are  not  bound 
to  wait  for  the  settlement  of  given  claims  for  contribution 

'  Grand  Eapids  Sav.  Bank's  Ap-  cut  off  all  remedy  in  a  given  class  of 
peal,  52  Mich.  557.  The  statute  in  cases.  It  is  better  for  legislators  to 
question  is  an  instance  of  that  foolish  prescribe  remedies  permissively,  and 
species  of  legislation  which  consists  of  to  allow  the  courts  to  apply  any  rem- 
an attempt  to  prescribe  an  exclusive  edies  which  the  legislators  may  not 
remedy  for  the  enforcement  of  a  right,  happen  to  think  of  at  the  time  when 
where  a  mere  casus  omissus  on  the  they  legislated  upon  the  subject. 
part  of  the  Legislature  will  operate  to 
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between  living  stockliolders  and  the  estates  or  heirs  of 
deceased  stockholders,  but  that  the  adjustment  of  such  contro- 
versies should  be  left  to  a  suit  or  suits  having  that  as  the 
main  and  primary  object  in  view.* 

§  3334.  Executors  de  Son  Tort.  —  Possibly  a  person  who, 
without  letters,  has  assumed  to  administer  upon  the  estate  of 
a  deceased  shareholder  may,  under  an  application  of  the  rules 
of  law  relating  to  executors  de  son  tort,  make  himself  a  con- 
tributory without  qualification.^ 

§  3330.  Eng-Ilsli  Doctrine  on  tliis  Subject  Considered.  —  In 

England,  this  question  has  often  turned  on  the  provisions  of 
the  deed  of  settlement,  or  other  constating  instrument  of  the 
company,  and  for  that  reason  the  decisions  of  those  courts  are 
not  very  safe  guides  in  reaching  just  conclusions  under  Amer- 
ican statutes  and  charters.'  The  controlling  idea  upon  which 
the  English  courts  have  proceeded  seems  to  be  that  the  estate 
of  the  deceased  shareholder  is  to  continue  liable  until  a  new 
personal  liability  has  been  created  pursuant  to  the  deed  of  set- 
tlement, or  other  governing  instrument.''  The  resulting  doc- 
trine has  thus  been  formulated:  In  a  joint-stock  company 
the  presumption  is,  that  the  executors  of  a  deceased  share- 
holder succeed  to  the  full  liability  as  well  as  to  the  rights  of 
their  testator.  The  deed  of  settlement  is  to  be  looked  at,  not 
to  see  whether  it  imposes  such  liability  on  the  executors,  but 
whether  it  takes  away  or  limits  it.  The  fact  that  by  the  deed 
of  settlement  executors  are  not  entitled  to  the  full  privileges 
of  shareholders,  until  they  or  their  nominees  have  been  regis- 
tered as  shareholders,  is  no  proof  of  an  intention  to  limit  their 

'  "Wood  V.  Wood,  40  HI.  App.  182.  '  See,  for  example,  Ness  v.  Arm- 

'  This  was  attempted  in  Ex  parte  strong,  4  Ex.  21. 

Glaholme,lDeGex&S.  583  (affirmed,  *  Blakeley's  case,    13  Beav.   133; 

1  Hall  &  T.)  121,  but  the  case  turned  affirmed  on  appeal,  3  Macn.  &  G.  726. 

on  the  form  of  the  master's  summons,  The  same  point  was  ruled,  under  a 

■which  fixed  Glaholme  as  a  contribu-  similar  deed  of  settlement,  in  Ex  parte 

tory,  as  the  representative  of  his  de-  Gouthwaite,  3  Macn.   &  G.   187 ;   in 

ceased  brother,  upon  whose  shares  he  Baird's  case,  L.  E.  5  Ch.  725 ;  and  in 

had  received  dividends  without  ad-  Turquand  v.  Kirby,  L.  R.  4  Eq.  123. 
ministering. 
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liability  in  their  representative  character.'  The  executor 
3tand3  liable  to  contribute  out  of  the  estate  in  his  hands,  al- 
though he  may  not  have  had  himself  registered  as  the  owner 
of  the  shares,*  and  his  liability  is  not  limited  to  debts  incurred 
before  the  death  of  the  testator,  unless  the  deed  of  settlement 
imposes  such  a  limitation.*  In  giving  his  opinion  in  one  of 
a  series  of  cases  growing  out  of  the  lamentable  failure  of  the 
City  of  Glasgow  Bank,  Lord  Cairns,  L.  C,  said:  "An  execu- 
tor whose  testator  has  held  shares  in  a  joint-stock  company 
has  generally  one  or  two  courses  open  to  him.  He  may  have 
the  shares  transferred  into  his  own  name,  and  become  to  all 
intents  and  purposes  a  partner  in  the  company;  He  may,  on 
the  other  hand,  not  wish  to  have  the  shares  transferred  into 
his  name,  and  he  ought,  in  that  case,  to  have  a  reasonable 
time  allowed  him  to  sell  the  shares,  and  to  produce  a  pur- 
chaser who  will  take  a  transfer  of  them."* 

»  Baird's  case,  L.  R.  5  Oh.  725.  »  Baird's  case,  L.  E.  5  Oh.  725. 

•  Houldsworth  v.  Evans,  L.  B.  3  *  Buchan's  case   (H.  L.),  4  App. 

H.  L.  263.  Gas.  649,  688. 
2404 


CONDITIONS  PBBOEDBNT.     [3  Thomp.  Corp.  §  3340. 


CHAPTER  LIX. 

CONDITIONS  PRECEDENT  TO  THE  BIGHT  TO  PROCEED  AGAINST 

STOCKHOLDERS. 

Art.  I.     Dissolution  op  thb   Corporation.     §§  3340-3348, 
11.    Necessity    op    the    Creditor    Exhausting    His 
Ebmedy  at  Law.     §§  3351-3863. 

III.  What  Will   Excuse    this   Necessity.     §§  3367- 

3371. 

IV.  Other  Conditions  Precedent.     §§  3374-3388. 

Article  I.   Dissolution  op  the  Corporation. 

SEcmoN  Section 

3340.  Scope  of  this  chapter.  3345.  What  constitutes  a  dissolution 

3341.  Dissolution  of  the  corporation  of  the  corporation  such  as  lets 

does  not  extinguish  its  debts.  in  remedies  against  the  stock- 

3342.  Cwisequences  of  this  principle.  holders. 

3343.  Effect  of  dissolution  upon  the     3346.  Failing  to  elect  officers,  and  sold 

liability  of  stockholders.  out  under  execution. 

8344.  Statutes  making   the  liability  3347.  Becoming  utterly  bankrupt. 

of  stockholders  depend  on  a  3348.  How  fact  of  dissolution  pleaded, 
dissolution  of  the  corporation. 

§  8340.  Scope  of  this  Chapter.  —  Statutes  exist  in  many 
States  providing,  in  substance,  that  whenever  any  corporation 
shall  become  dissolved,  leaving  debts  unpaid,  its  creditors  shall 
have  a  right  of  action  against  its  stockholders.  These  stat- 
utes involve  an  inquiry  into  the  circumstances  under  which 
a  corporation  is  to  be  deemed  dissolved  in  such  a  sense  as  lets 
in  the  remedies  of  creditors.  Outside  of  these  statutes,  and 
independently  of  their  operation,  whether  the  object  of  the 
creditor  or  creditors,  or  the  receiver,  assignee,  official  liqui- 
dator, or  other  representative  of  the  creditors  of  the  corpora- 
tion, be  to  sequester  for  their  benefit  any  sum  or  suras  which 
may  remain  unpaid  to  the  corporation  in  respect  of  their 
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shares,  or  to  enforce  against  them  a  superadded  statutory 
liability,  under  nearly  all  theories  and  systems,  certain  con- 
ditions precedent  must  have  taken  place  before  the  proceeding 
against  the  stockholder  can  be  instituted  and  prosecuted. 
Speaking  in  round  terms,  there  is  but  one  condition  prece- 
dent, and  that  is  that  the  remedies  afforded  to  the  creditor 
by  the  law,  against  the  legal  assets  of  the  corporation,  must 
have  been  exhausted.  These  legal  remedies  are  usually  ex- 
hausted in  one  of  two  ways:  1,  By  obtaining  a  judgment  at 
law  against  the  corporation,  suing  out  an  execution  there- 
under, and  levying  such  execution  upon  all  the  property  of 
the  corporation  which  is  subject  to  the  same,  without  realiz- 
ing enough  to  satisfy  the  judgment,  and  having  it  returned 
nulla  bona  as  to  the  residue;  or,  failing  to  find  any  property 
whereon  to  levy  it,  having  it  returned  nulla  bona  simply.  2. 
By  the  intervention  of  some  circumstance  which  renders  the 
recovery  of  a  judgment,  the  suing  out  of  an  execution,  etc., 
against  the  corporation  nugatory.  This  circumstance  usually 
consists  of  a  dissolution  of  the  corporation.  This  dissolution 
may  be  either  a  dissolution  in  law  or  a  dissolution  in  fact. 
By  a  dissolution  in  law  is  meant  a  dissolution  which  may 
take  place  either  (1)  by  a  judgment  of  a  court  of  competent 
jurisdiction;  or  (2)  by  a  legislative  repeal  of  the  charter  of 
the  corporation,  where  the  right  of  repeal  has  been  reserved 
in  the  statute  granting  the  charter,  or  in  the  constitution  or 
general  law;  or  (3)  by  the  expiration  of  the  period  named  in 
the  charter  as  the  period  of  the  duration  of  the  life  of  the  cor- 
poration. By  a  de  facto  dissolution,  we  mean  that  dissolution 
which  takes  place,  in  substance  and  in  fact,  in  the  case  of  cor- 
porations organized  for  pecuniary  gain,  when  the  corporation, 
by  reason  of  insolvency  or  for  other  reason,  suspends  all  its 
operations  and  goes  into  liquidation.  To  these  conditions 
precedent  it  may  be  possible  to  add  others,  resting  on  the 
terms  of  statutes  in  particular  jurisdictions.  These  consider- 
ations suggest  an  outline  of  the  discussion  upon  which  it  is 
now  proposed  to  enter.  It  is  first  proposed  to  consider  the 
circumstances  under  which  a  corporation  is  to  be  deemed  dis- 
solved, so  as  to  let  in  the  remedies  of  its  creditors  against  its 
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stockholders  under  the  operation  of  statutes  such  as  those  first 
spoken  of,  and  generally  in  that  connection  the  effect  of  the 
dissolution  of  a  corporation  upon  the  rights  of  its  creditors. 
It  is  next  proposed  to  consider  under  what  circumstances  the 
creditor  of  a  corporation  must  exhaust  his  remedies  against 
its  assets  before  resorting  to  the  liability  of  the  stockholders, 
whether  such  liability  be  in  respect  of  unpaid  share  subscrip- 
tions, or  a  superadded  statutory  liability;  in  which  connection 
the  chief  inquiry  will  be  whether  the  creditor  must  prosecute 
his  demand  to  a  judgment,  execution,  and  return  of  nulla  bona. 
It  will  be  next  in  order  to  consider  the  circumstances  which 
dispense  with  this  last-named  condition,  which  usually  con- 
sist of  a  de  facto  dissolution  of  the  corporation,  such  as  under 
many  systems  will  let  in  the  remedies  of  creditors  with- 
out the  necessity  of  obtaining  a  judgment  or  having  an  exe- 
cution returned  nulla  bona.  A  final  inquiry  will  be  into 
conditions  precedent  to  the  right  of  the  creditor  of  the  cor- 
poration to  proceed  against  its  stockholders,  arising  under 
various  statutes  and  theories. 

§  3341.  Dissolution  of  the  Corporation  does  not  Extin- 
sruish  Its  Debts.  —  A  corporation,  by  the  very  terms  and 
nature  of  its  political  existence,  is  subject  to  dissolution, 
either  by  a  surrender  of  its  corporate 'franchises,  or  by  a  for- 
feiture of  them  for  willful  misuser  or  non-user.  Every  cred- 
itor must  be  presumed  to  understand  the  nature  and  incidents 
of  such  a  body  politic,  and  to  contract  with  reference  to  them. 
The  existence  of  a  privat.e  contract  of  a  corporation  cannot 
be  invoked  to  fasten  upon  it  a  perpetuity  of  existence  con- 
trary to  public  policy  and  the  nature  and  objects  of  its  charter.* 
Nor  can  a  judgment  be  rendered  or  revived  against  a  dead 
corporation  any  more  than  against  a  dead  person.^  But  the 
death  of  a  natural  person  does  not  extinguish  or  impair  his 
obligations  to  his  creditors.  On  the  contrary,  his  estate 
remains  answerable  for  his  debts  as  fully  as  though  he  were 
living.     So  the  dissolution  of  a  corporation  does  not  extinguish 

'  Mumma  v.  Potomac  Co.,  8  Pet.  '  Ibid.;  Bonaffe  v.  Fowler,  7  Paige 

CU.  S.;  281,  287,  per  Story,  J.  (K.  Y.),  576. 
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its  contracts  with  its  creditors.  Except  as  to  such  contracts 
as  are,  in  the  nature  of  the  case,  incapable  of  a  specific  per- 
formance, the  obligation  survives;  and  the  creditors  may 
still  enforce  their  demands  against  any  property  belonging  to 
the  corporation  which  has  not  passed  into  the  hands  of  a 
bona  fide  purchaser.^  The  old  rule  of  the  common  law,  that 
with  the  dissolution  of  a  corporation  both  the  debts  due  to  it 
and  from  it  are  extinguished,  is  now  thoroughly  exploded.^ 

§  3342.  Consequences  of  this  Principle.  —  It  follows  that 
a  legislative  act  dissolving  a  corporation  and  transferring  its 
franchises  to  another  is  not  unconstitutional,  since  it  does 
not  impair  the  obligation  of  its  contracts.'  So,  it  is  a  sound 
view  that  a  man  has  no  constitutional  right  not  to  pay  his 
debts;*  an  act  of  the  Legislature  compelling  him  so  to  do 
does  not  impair  the  obligation  of  his  contracts  with  his  cred- 
itors, but  gives  validity  to  them;  and  hence,  a  statute  provid- 
ing that  when  a  judgment  is  entered  against  an  incorporated 
bank,  ousting  it  of  its  franchises,  its  debtors  shall  not  thereby 
be  released  from  their  debts  and  liabilities,  and  prescribing  a 
mode  for  collecting  such  debts  and  enforcing  such  liabilities, 

'  Mumma  v.  Potomac  Co.,  8  Pet.  ward,  53  Ala.  371,  375.  An  isolated 
(TT.  S.)  281,  286;  Nevitt  v.  Bank  of  case  is  found  in  Nortli  Carolina,  hold- 
Port  Gibson,  6  Smedes  &  M.  (Miss.)  ing  that  when  the  debts  of  a  corpo- 
513,  558;  Hightower  v.  Thornton,  8  ration  become  extinguished  by  the 
Ga.  486 ;  s.  c.  52  Am.  Dec.  412 ;  Cur-  dissolution  of  its  charter,  the  indi- 
ran  1).  State,  15  How.  (IT.  S.)  304,  311;  vidual  liability  of  the  shareholders 
Tarbell  v.  Page,  24  111.  46;  Bacon  v.  becomes  extinct  also.  Malloy  ?).  Mal- 
Robertson,  18  How.  (U.  S.)  480 ;  link-  lett,  6  Jones  Eq.  345.  A  weak  con- 
ham  V.  Borst,  31  Barb.  (N.  Y.)  407.  ception  of  the  same  kind  crops  out 

2  Post,  §  3341;  Nevitt  v.  Bank,  6  in  Hopkins  v.  Whitesides,  1  Head 
Smedes  &  M.  (Miss.)  513,  520,  opin-  (Tenn.),  31,  and  in  Eobison  v.  Beall, 
ion  furnished  by  Ex-Ohancellor  Kent  26  Ga.  17.  The  decision  in  the  last- 
as  counsel ;  quoted  with  approval  in  named  case  is  founded  upon  concep- 
Hightower  v.  Thornton,  8  Ga.  486,  tions  and  surrounded  by  circum- 
493 ;  3.  c.  62  Am.  Dec.  412.  The  stances  on  a  level  with  the  manner  in 
Supreme  Court  of  Alabama  held,  in  -vyhich  the  bank  had  been  managed 
1847,  that  a  stockholder  of  a  dissolved  and  wrecked. 

corporation  was  not  liable  to  be  gar-  »  Mumma  o,  Potomac  Co.,  8  Pet. 

nished    by  a    creditor.     Paschall  v.  (U.  S.)  281. 

Whitsett,  11  Ala.  473.    But  see,  to  *  Sparger «.  Oumpton,  54Ga.  365; 

the  contrary  efiect,  Curry  v.  Wood-  Harris  v.  Glenn,  56  Ga.  94,  96. 
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is  a  valid  exercise  of  legislative  power.'  A  statute  providing 
for  a  distribution  among  creditors  of  the  property  of  corpora- 
tions whose  charters  had  become  forfeited  was  likewise  valid.^ 
On  the  other  hand,  a  law  distributing  the  property  of  an  insol- 
vent trading  or  banking  corporation  among  its  stockholders, 
or  giving  it  to  strangers,  or  seizing  it  to  the  use  of  the  State, 
would  as  clearly  impair  the  obligation  of  its  contracts  as  a 
law  giving  to  the  heirs  the  personal  effects  of  a  deceased  natu- 
ral person  would  impair  the  obligation  of  his  contracts.'  It 
follows  that  a  corporation  cannot,  by  dissolving  itself,  defeat 
the  rights  of  its  creditors;  but  if  its  officers  die,  resign,  or 
refuse  to  act,  and  its  shareholders  neglect  or  refuse  to  appoint 
others  in  their  place,  a  court  of  equity,  which  never  allows  a 
trust  to  fail  for  want  of  a  trustee,  will  interfere,  and  appoint 
a  receiver  or  manager  ad  interim,  for  the  purpose  of  winding 
up  and  putting  an  end  to  the  concern.* 

§  3343.  EflPect  of  Dissolution  upon  the  Liability  of  Stock- 
liolders.  —  In  short,  the  interception  of  the  creditor's  remedy 
against  the  corporation,  by  its  dissolution,  does  not  suspend 
his  remedy  against  the  stockholders  or  affect  their  liability.® 
A  dissolution  of  the  corporation  does  not  reduce  the  stock- 
holders to  the  status  of  partners  which  they  may  have  occupied 
before  it  was  formed;  nor  does  it  render  them  personally  liable 
for  the  corporate  debts,  except  so  far  as  the  governing  statute 
makes  them  so.'     But  under  a  statute  giving  to  creditors  of 

'  Nevitt  V.  Bank  of  Port  Gibson,  6  every  play-house  and  brew-house  in 

Smedes  &  M.  (Miss.)  513.  the  kingdom.    But  i£  the  case  justified 

'  Mudge  V.  Oommissioners,  10  Eob.  the  interference  of  the  court,  jt  may 

(La.)  460.  appoint  a  manager  in  the  interim,  for 

'  Ourran  v.  State,  15  How.  (U.  S.)  the  purpose  of  winding  up  and  putting 

304,  312,  per  Curtis,  J.  an  end  to  the  concern.   "But  there 

*  Brown  v.  Union  Ins.  Co.,  3  La.  must  be  U  positive  necessity  for  the 

Ann.  177, 182 ;  Curry  v.  Woodward,  53  interference,  arising  from  the  refusal 

Ala.  875.    In  Oarlen  v.  Drury,  1  Ves.  or  neglect  of  the  committee  to  act." 

&  B.  154,  which  involved  the  question  See,  also,  Knowlton  v.  Ackley,  8  Cush. 

of  the  neglect  of  the  managers  of  the  (Mass.)  93. 

association  of  the  Bankside  Brewery  '  Hyman  v.  Coleman,  82  Cal.  650; 

to  act,  the  Lord  Chancellor  said ; ' '  This  «.  c.  23  Pac.  Eep.  62 ;  16  Am.  St.  Eep. 

court  is  not  to  be  required  on  every  178. 

occasion  to  take  the  management  of  '  Tarbell  v.  Page,  24  HI.  46. 
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an  insolvent  corporation  direct  remedies  against  its  stock- 
holders, it  is  said  that  the  liability  of  the  stockholder  to  the 
corporation,  in  respect  of  what  is  unpaid  on  its  shares,  becomes 
fixed  by  the  insolvency  and  dissolution  of  the  corporation,  and 
then  becomes  a.  primary  liability}  Moreover,  as  we  shall  else- 
where see,''  a  de  facto  dissolution  of  the  corporation,  such  as 
here  described,  excuses  the  creditor  from  the  vain  proceeding 
of  reducing  his  claim  to  judgment  against  the  corporation 
before  the  proceeding  to  enforce  against  the  stockholders  those 
remedies  which  the  statute,  on  the  general  principles  of  law, 
gives  him.' 

§  3344.  Statutes  Makings  the  Liability  of  Stockholders 
Depend  on  a  Dissolution  of  the  Corporation.  —  Statutes 
exist  in  many  jurisdictions,  which,  in  various  forms  of 
expression,  impose  a  liability  upon  stockholders  to  pay  such 
debts  of  the  corporation  as  may  exist  at  the  time  of  its  dis- 
solution. These  acts  have  been  the  subject  of  frequent 
judicial  construction,  as  will  be  seen  in  various  portions  of 
this  chapter.  An  examination  of  them  will  show  that  they 
generally  predicate  the  right  to  proceed  against  the  stock- 
holders upon  the  fact  that  the  corporation  becomes  dissolved 
leaving  debts  unpaid.  The  operation  of  such  a  statute  *  is  such 
that  a  dissolution  of  the  corporation  opens  the  door  to  an 
action  by  any  creditor  of  the  corporation  against  any  of  its 
stockholders,  without  first  exhausting  his  remedies  against 
the  corporation  by  a  judgment,  execution,  and  return  of  nulla 
bona} 

§  3345.  What  Constitutes  a  Dissolution  of  the  Corpora- 
tion such  as  Lets  in  Bemedies  agrainst  the  Stockholders. — 

Let  us  next  consider  -^yhat  constitutes  such  a  dissolution  of  a 

»  Garesche  v.  Lewis,  93  Mo.  197.  '  Here,  Fla.  Laws,  1868,  ch.  1639, 

>  Post,  §  3367,  et  seq.  §  27. 

»  Shellington  v.  Rowland,  53  N.  Y.  »  Gibbs  v.  Davis,  27  Fla.  531 ;  »,  c. 

371;  affirming  s.  c.  67  Barb.  (N.  Y.)  8  Soutb.  Kep.  633.    So  under  a  simi- 

14 ;  with  wbich  compare  Kincaid  v.  lar  statute  of  Alabama :  McDonnell  v. 

Dwinelle,  59  N.  Y.  551 ;  affirming  s.  c.  Alabama  Gold  &c.  Ins.  Co.,  85  Ala. 

37  N.  Y.  Super  326.  401 ;  «.  c.  5  South.  Eep.  120. 
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corporation  as  lets  in  statutory  remedies  against  its  share- 
holders. And  here  it  is  to  be  first  observed  that  it  is  not  at 
all  necessary  that  the  forfeiture  and  dissokition  should  have 
been  declared  by  the  judgment  of  a  court  of  competent  juris- 
diction.* Such  a  dissolution  may,  indeed,  take  place  under  a 
statute  when  its  charter  expires  by  operation  of  law,  and  when 
an  injunction  restraining  it  from  doing  business  has  been 
made  perpetual.''  But  an  adjudication  of  bankruptcy,'  or  a 
cessation  of  business  by  reason  of  utter  insolvency,  will  equally 
have  this  effect.*  Statutes  exist  in  some  of  the  States  provid- 
ing  that  for  all  debts  of  certain  corporations,  due  and  owing 
at  the  time  of  their  dissolution,  the  persons  then  compos- 
ing such  companies  shall  be  liable,  to  the  extent  of  their 
respective  shares  of  stock,  and  no  further.'  With  such  a 
statute  in  force,  an  insolvent  corporation  would  cease  to 
exercise  its  franchises  and  fade  out  of  existence,  and  when 
creditors  would  proceed  against  the  stockholders  to  enforce 
their  individual  liability,  the  latter  would  plead  that  the  cor- 
poration was  not  dissolved,  because  there  had  been  no  direct 
proceeding  to  forfeit  its  franchises,  resulting  in  a  judg- 
ment of  dissolution.  The  courts  have  met  this  by  holding 
that  if  a  corporation  suffer  acts  to  be  done  which  destroy  the 
end  and  object  for  which  it  was  created,  this  is  a  dissolution 
within  the  meaning  of  the  statute."  On  the  other  hand,  the 
rule  seems  to  be  well  established  that  a  mere  neglect  to  com- 
ply with  the  requisitions  of  the  charter  or  by-laws  in  regard 

'  McDonnell  v.  Alabama  Gold  Life  Van   Hook   v.    Whitlock,    3    Paige, 

Ine.  Co.,  85  Ala.  401;   s.c.  5  South.  409. 

Bep.  120;   Shickle  v.  Watts,  94  Mo.  «  Slee  v.  Bloom,  19  Johns.  (N.  Y.) 

410,420.  456;    s.  c.   10  Am.   Dec.  273;  Briggs 

*  Dane  J).  Young,  61  Me.  160.  v.  Penniman,    8    Oow.  (N.  Y.)   387; 
'  State  &c.  Asso.    v.  Kellogg,  52  «.    c.    18  'Am.    Dec.   454 ;    affirming 

Mo.  583;  Tibballsij.Libby,  87111. 142;  Penniman  v.  Briggs,   1    Hopk.    Oh. 

post,  §3347,  (N.    Y.)    300;     State    Sav.  Asso.  v. 

*  Penniman  v.  Briggs,  1  Hopk.  Kellogg,  52  Mo.  583;  Dryden  v.  Kel- 
Ch.  (N.  Y.)  300.  logg,  2  Mo.  App.  87;  Perry  v.  Turner, 

"  Rev.  Laws  N.  Y.  247 ;  1  Wag.  55  Mo.  418,  427 ;  Gibbs  v.  Da\'is,  27 
Stat.  Mo.  293,  i  22;  Code  Ala.  Pla.  531;  s.  c.  8  South.  Eep.  633; 
1867,  §  1760;  McOlel.  Fla.  Dig.  232;  Chesapeake  &c.  Co.  v.  Griest,  85  Ky. 
Laws  Fla.  1868,  ch.  1639,  §  27.     See      619;  s.  c.  4  S.  W.'Eep.  323. 
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to  the  time  of  electing  officers  does  not  work  a  forfeiture  of 
corporate  righ'ts  and  privileges.*  Within  the  meaning  of  a 
statute  of  Maine,^  making  each  stockholder  of  a  bank  liable, 
upon  the  expiration  of  the  charter,  for  the  redemption  of  all 
unpaid  bills,  in  proportion  to  the  stock  he  then  holds,  the 
charter  expires  when  an  injunction  against  the  further  pros- 
ecution of  business  is  made  perpetual.^  It  is  obvious  from 
a  reading  of  the  cases  that  the  courts  frequently,  as  in  the 
above  cases,  treat  a  corporation  as  dissolved  when  it  is  neces- 
sary to  do  so  in  order  to  preserve  the  rights  of  creditors, 
whilst  under  similar  circumstances  the  corporation  would  be 
treated  as  being  still  in  existence,  if  to  hold  it  dissolved  would 
lead  to  a  sacrifice  of  such  rights.* 

§  3346.  Failing  to  Elect  Officers,  and  Sold  out  under 
Execution.  —  Of  this  nature  was  a  failure  to  elect  trustees  or 
to  transact  other  business  at  a  regular  annual  meeting,  and 
the  suffering  of  a  sale  of  all  the  corporate  property  under  an 
execution.^ 

§  3347.  Becoming'  Utterly  Bankrupt.  —  Under  the  same 
rule  a  manufacturing  company,  without  funds  or  property, 
utterly  bankrupt,  which  had  done  no  business  and  exercised 
none  of  its  powers  for  some  years,  was  held  to  be  dissolved.^ 
So,  the  liability  of  the  stockholders  of  a  bank,  whose  charter 
contained  a  provision  binding  their  individual  property  for 
the  ultimate  redemption  of  its  bills,  arose  when  the  bank 
refused  or  ceased  to  redeem,  and  was  notoriously  and  contin- 
uously insolvent.  And  where  such  insolvency  occurred  prior 
to  June  1,  1865,  an  action  against  a  stockholder,  not  com- 
menced until  January  1,  1870,  was  barred  by  the  Georgia  stat- 

'  Blake  v.  Hinkle,  10  Yerg.  (Tenn.)  *  Post,  ?  3367,  et  seg. 

218;    People   v.    Eunkle,    9    Johns.  ■>  Slee  «.  Bloom,  19  Johns.  (N.  Y.) 

(N.  Y.)  147;    Knowlton  v.  Ackley,  8  456;  s.  c.  10  Am.  Dec.  278i 
Cush.  (Mass.)  93.    Compare  Ward  «.  «  Penniman   v.   Briggs,    1    Hopk. 

Sea  Ins.  Co.,  7  Paige  (N.  Y.),  294.  Oh.  300;  affirming  Briggs  v.  Penni- 

"  Eev.  Stat.  Me.  1857,  ch.  47,  §  46.  man,  8  Cow.  387 :  s.  c.  18  Am.  Dec. 

»  Wiswell  V.  Starr,   48  Me.    401;  454. 
Dane  v.  Young,  61  Me.  160. 
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ute  of  limitations  of  March  16,  1869.*  So,  the  dissolution  of 
a  corporation  meant  hy  the  Alabama  Code  of  1867,  section 
1760,  prescribing  the  time  for  the  accrual  of  personal  liabil- 
ity of  stockholders,  is  a  practical,  and  not  a  judicially 
adjudged,  dissolution,  which  is  evidenced  by  insolvency,  and 
the  turning  over  of  the  corporate  assets  to  a  trustee,  followed 
by  a  complete  abandonment  of  business.^ 

§  3348.  How  Fact  of  Dissolution  Pleaded.  —  In  pleading, 
it  is  not  necessary  to  allege  the  grounds  of  dissolution;  a  gen- 
eral averment  of  a  dissolution  is  enough}  But  an  averment  in 
a  bill  in  equity  that  "  complainant  is  informed  and  believes 
that  the  business  of  said  bank  has  been  so  fraudulently  end 
negligently  managed  that  no  suit  at  law  can  be  brought 
against  it,  as  the  stockholders  have  failed  and  refused  to  elect 
directors  as  required  by  the  charter,  and  many  other  acts  and 
doings  have  taken  place  contrary  to  the  charter,  whereby  they 
are  dissolved," — has  been  held  an  insufficient  foundation  to 
charge  the  stockholders  individually.^ 

Article     II.    Necessity     oe    Creditor    Exhausting    His 
Remedy   at   Law. 

Section  Section 

3351.  General  rule  that  creditors  must     3353.  As  under  the  New  York  Manu- 

exhaust  remedy  against  cor-  facturing  Act. 

poration    before    proceeding  3354.  When  judgment  at  law  against 

against  stockholder.  corporation  necessa/y  to  let 

3352.  Under    some     theories,    even  in  equitable  relief  against  the 

where  IJie  liability  is  said  to  stockholders, 

be  primary. 

'  Terry  v.  Tubman,  92  TJ.  S.  156.  ed.l78;  9  Sup.  Ot.  Eep.  781 ;  Barrick  u. 

Similarly,    see    State    Sav.    Asso.  v.  Gifford,  47  Ohio  St.  180 ;  s.  c.  21  Am. 

Kellogg,  52  Mo.  583 ;  Dryden  v.  Kel-  St.  Rep.  798.     So,  where  the  corpora- 

logg,  2  Mo.  App.  87 ;  Perry  v.  Turner,  tion  becomes  not  only  insolvent,  but 

55  Mo.  418,  427.  a  "nominal  inert   body."     Central 

°  McDonnell «,  Alabama  Gold  Lite  &c.  Asso.  v.  Alabama  &c.  Co.,  70  Ala. 

Ins.  Co.,  85  Ala.  401;  s.  c.  5  ^outh.  120,  135;  s.  c.  9  Am.  Corp.  Cas.  8,  15. 
Eep.   120.      To  the  same  effect  are  '  Bank  of  Poughkeepsie  v.  Ibbot- 

Chesapeake  &c.  B.  Co.  v.  Griest,  85  son,  24  Wend.  (N.  Y.)  473;  Perry  v. 

K.y.  619 ;  «.  c.  4  S.  W.  Rep.  323 ;  Gibbs  Turner,  55  Mo.  418. 
V.  Davis,  27  Fla.  531;  s.  c.  8  South.  '  Blake  d.  Hinkle,  10  Yerg.  (Tenn.) 

Eep.  633 ;  Mellen  v.  Mohne  Malleable  218. 


Iron  Works,  131  U.  S.  352;  s.  c.  33  L. 
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Section 

3355.  Facte    not    sufficient    to    dis- 

pense   with  a    judgment    at 
law. 

3356.  Sufficient  to  exhaust  ordinary 

legal  remedies. 

3357.  Measure    of    diligence  is  judg- 

ment, fieri  facias,  and  nulla 
bona, 
3858.  Not  necessary  to  exhaust  rem- 
edy against  corporation  where 
liability  of  stockholder  is  pri- 
mary. 


Section 

3369.  Further  of  this  subject. 

3360.  Theory  that  the  liability  may  be 

that  of   a    partner   and    yet 
secondary. 

3361.  Theory  that  the  liability  is  sec- 

ondary and  collateral. 

3362.  Exceptional  rules  under  which 

not  necessary  to  recover  judg- 
ment against  corporation. 

3363.  Whether   the    return  of  nuUa 

bona  is  conclusive  against  the 
shareholder. 


§  3351.  General-  Kule  that  Creditors  must  Exhaust  Rem- 
edy against  Corporation  before  Proceeding-  against  Stock- 
holder.—  The  general  rule,  where  the  creditor  seeks  to  charge 
the  stockholder  in  respect  of  what  remains  unpaid  on  his 
shares,  and  also  where  he  seeks  to  enforce  against  him  an 
individual  statutory  liability,  is,  that  he  must  first  exhaust 
his  remedy  against  the  corporation.^  It  has  been  said,  in 
support  of  this  principle,  that  each  stockholder,  upon  becom- 
ing such  in  a  corporation  with  an  individual  liability  clause 
in  its  charter,  does  so  with  the  understanding  that  he  will  not 
be  held  to  pay  individually  the  debts  of  the  corporation  until 
the  corporate  assets  have  been  found  insufficient." 

§  3352.  Under  Some  Theories,  even  where  the  liiahillty 
is  Said  to  he  Primary.  —  This  rule,  as  we  have  seen,'  has 


■  Bush  V.  Oartwright,  7  Or.  329; 
Andrews  v.  Vanderbilt,  37  Hun 
(N.  Y.),  468;  Swan  Land  &c.  Oo.  v. 
Frank,  39  Fed.  Eep.  456;  McOlaren 
V.  Franciscus,  43  Mo.  452 ;  Ohamber- 
lin  ti.  Huguenot  Co.,  118  Mass.  532, 
536;  Priest  v.  Essex  Hat  Man.  Co., 
115  Mass.  380;  Cambridge  Water 
Works  V.  Somerville  Dyeing  Co.,  4 
Allen  (Mass.),  239;  Dauchy  i;.  Brown, 
24  Vt.  197;  Wehrman  v.  Eeakirt,  1 
Cin.  Sup.  (Oh.)  230;  Shellington  v. 
Howland,  53  N.  Y.  374 ;  affirming  s.  c. 
67  Barb.  (N.  Y.)  14;  Blake  v.  Hinkle, 
10  Yerg.  (Tenn.)  218;  Lindsley  v.  Si- 
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monds,  2' Abb.  Pr.  (n.  s.)  69;  New 
England  Commercial  Bank  v.  New- 
port Steam  Factory,  6  E.  I.  154 ;  s.  c. 
75  Am.  Dec.  688 ;  Lane  v.  Harris,  16 
Ga.  217;  Thornton  v.  Lane,  11  Ga. 
459;  Drinkwater  v.  Portland  Marine 
E.  Co.,  18  Me.  35 ;  Eichards  v.  Coe,  19 
Abb.  N.  C.  (N.  Y.)  79;  Eichards  v. 
Beach,  Id.  83;  Cuykendall  v.  Corn- 
ing, 88  N.  Y.  129;  Handy  v.  Draper, 
89  N.  Y.  334,  335;  Bank  v.  Mosser,  14 
Hun  (N.  Y.),  605. 

»  Jackson  v.  Meek,  87  Tenn.  69; 
8.  c.  10  Am.  St.  Eep.  620. 

=  AnU,  §  3074 ;  also  post,   §  3360. 
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been  held  to  be  the  rule,  even  under  those  statutes  where  the 
liability  of  the  stockholder  is  primary,  like  that  of  an  original 
contractor  or  partner,''-  though  some  courts  hold  differently.'' 
Here,  although  under  many  statutes  it  is  tolerated  to  have  an 
execution  against  a  stockholder  upon  a  judgment  against  the 
corporation,  yet  no  instance  has  been  found  where  this  has 
been  allowed,  without  a  previous  return  of  nulla  bona  as  to 
the  corporation,  or  other  equivalent  evidence  of  corporate 
insolvency.  The  doctrine  of  these  cases  is  something  like 
this:  Although  here  is  a  partnership,  a  creditor  must  first 
exhaust  the  partnership  funds,  or  proceed  till  he  finds  none, 
before  he  can  attach  the  separate  property  of  the  several 
members.' 

§  3353.  As    under  the  STew  York  Manufacturing'  Act. — 

A  very  important  statute  of  New  York,  section  24  of  what  is 
called  the  Manufacturing  Act,*  which  imposes  a  personal 
liability  for  debts  contracted  which  are  not  to  be  paid  within 
one  year,  exempts  stockholders  from  the  liability,  "  unless  a 
suit  for  the  collection  of  such  debt  shall  be  brought  against 
such  company  within  one  year  after  the  debt  shall  become 
due;  and  no  suits  shall  be  brought  against  any  stockholder 
....  until  an  execution  against  the  company  shall  have  been 
returned  unsatisfied  in  whole  or  in  part."  As  elsewhere 
seen,^  a  dissolution  of  the  corporation  dispenses  with  the 
necessity  of  obtaining  a  judgment  against  it  under  this  stat- 
ute, but  in  that  event  the  creditor  may  proceed  against  the 
stockholders  without  a  judgment.^  And  we  shall  have  occasion 
to  examine  another  statute  of  the  same  State,  the  New  York 

'  Marcy  v.  Clark,  17  Mass.  330;  (Companies    Clauses    Consolidation 

Stone  V.  Wiggin,  5  Met.  (Mass.)  316.  Act,  1845),  §  86;  Mass.  Stat.  1862,  ch. 

Compare  Stedman  ».  Eveleth,  6  Met.  218,  §§  3,  4;   Mass.   Stat.  1870,  ch. 

.)   114;   Leland  ®.  Marsh,    16  224,  §§40,  42.    See  Peele  r.  Phillips, 


Mass.    389;    Perkins.  ».  Church,    31  8  Allen  (Mass.),  86. 

Barb.  (N.  Y.)  84.  ■*  N.  Y.  Laws  of  1848,  ch.  40,  §  24. 

»  Post,  §  3358.  '  Post,  §  3367. 

3  Means'a  Appeal,  85  Pa.  St.  75;  '  Hardman  v.  Sage,  124  N.  Y.  25; 

Dauchy  v.  Brown,  24  Vt.  197.    Nu-  g.  c.  35  N.  Y.  St.  Kep.  54;  26  N.  E. 

merous  statutes  exist  affirming   this  Eep.  354.    See,  also,  Handy  v.  Draper, 

principle,  such  as :  8  &  9  Vict.,  ch.  16  89  N.  Y.  334. 

2415 


3  Thomp.  Corp.  §  3351.]     liability  op  stockholders. 

Business  Corporation  Act  of  1875/  the  language  of  which 
requires  a  judgment  and  execution  returned  nulla  bona  against 
the  corporation,  before  the  stockholders  can  be  sued, —  though 
this  does  not  prevent  the  creditor  from  commencing  his 
action  against  the  stockholder  before  thus  exhausting  his 
remedy  against  the  corporation,  though  he  cannot  have 
satisfaction'  against  the  stockholder  until  he  has  so  exhausted 
his  remedy  against  the  company.^ 

§  3354.  When    Judg-ment     at    Law    agrainst    Corporation 
Ifecessary  to  Let  In   Equitable  Kelief   against  Stockliolders. 

The  well-known  general  rule  that  equity  withholds  its  aid 
where  there  is  an  adequate  remedy  at  law,  requires  the  cred- 
itor of  a  corporation,  or  one  claiming- damages  against  it,  to 
exhaust  his  remedy  against  it  in  a  proceeding  at  law  before 
applying  to  a  court  of  chancery  for  its  extraordinary  aid. 
This  rule  has  been  often  applied  in  cases  where  creditors  of 
corporations  and  parties  claiming  damages  against  them  have 
sought  to  proceed  in  equity  against  their  shareholders.  The 
principle  is  of  peculiar  force  where  the  demand  of  the  claim- 
ant consists  of  an  unliquidated  demand  against  the  corpora- 
tion, soiwiding'  in  damages,  —  as,  for  instance,  a  demand  for 
damages  sustained  by  misrepresentations  by  the  corporation 
as  vendor  in  a  sale  of  personal  property  to  the  plaintiff.  In 
such  a  case  the  claim  is  one  which  must  be  litigated  in  an 
action  at  law  against  the  corporation,  where  the  latter  will 
be  entitled  to  a  trial  by  jury,  unless  the  corporation  has  suf- 
fered such  a  legal  dissolution  as  prevents  the  prosecution 
of  such  an  action  against  it;  and  the  claimant  cannot  file  a 
bill  in  equity  against  stockholders  in  the  first  instance, 
especially  in  a  jurisdiction  different  from  that  of  the  domicile 
of  the  corporation,  where  the  corporation  cannot  be  made  a 
defendant.^  Nor  will  a  mere  de  facto  dissolution  of  a  corpora- 
tion, which  is  evidenced  by   its  having   di*stributed   all  its 

1  N.  Y.  Laws  1875,  ch.  611.  Eep.  866;    17    N.  E.    Eep.    677;    4 

'  Walton  V.  Ooe,  110  N.  Y.  109 ;      Rail.  &  Corp.  L.  J.  377. 
».  c.  13  Cent.  Rep.  139 ;  16  N.  Y.  St. 

'  Swan  Land  &c.  Co.  v.  Frank,  39  Fed.  Rep.  456. 
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assets  amoug  its  stockholders,  and  ceased  to  make  any  use  of 
its  franchises,  be  such  a  dissolution  as  will  dispense  with  the 
necessity  of  prosecuting  such  an  action  against  it  before 
attacking  its  stockholders.^  A  statute  of  Massachusetts  giving 
a  remedy  in  equity  was  as  follows:  "When  any  of  the  said 
officers  or  stockholders  are  liable,  as  mentioned  in  the  two 
preceding  sections,  for  the  debts  of  any  such  company,  the 
person  to  whom  they  are  so  liable  may,  instead  of  the  pro- 
ceedings mentioned  in  said  two  sections,  have  his  remedy 
against  the  said  officers  or  stockholders  by  a  bill  in  equity  in 
the  Supreme  Judicial  Court."  ^  Under  this  statute  a  creditor 
of  a  corporation  could  not  maintain  a  bill  in  equity  against 
stockholders  not  being  officers  of  the  corporation,  to  compel 
payment  of  his  claim,  until  he  had  recovered  judgment 
thereon  in  an  action  at  law  against  the  corporation,  although 
the  corporation  was  joined  as  a  defendant  in  the  bill.  It  was 
otherwise  where  officers  of  the  company  became  liable  to 
creditors  under  another  section  of  the  statute,  for  a  direct 
action  was  given  against  them.'  The  private  property  of  stocks 
holders  in  corporations  created  in  Maine  after  February  16, 
1836,  excepting  banking  corporations,  was  not  subject  to 
attachment  on  a  writ  against  the  corporation.  The  creditor 
was  required  to  obtain  judgment  against  the  corporation 
before  he  could  have  his  remedy  against  the  stockholders.* 

§  3355.  Facts  not  Suflacient  to  Dispense  with  a  Judgment 
at  Law.  —  Where  the  ordinary  theory  of  equitable  remedies 
prevails,  under  which  it  is  necessary,  before  resorting  to  a 
court  of  equity,  for  the  complainant  to  exhaust  his  remedies 
in  a  legal  forum,®  the  mere  insolvency  of  the  corporation  does 

"  Swan  Land  &c.  Oo.  v.  Frank,  39  '  This  theory  of  procedure  still  pre- 

Fed.  Eep.  456.  vails  in  those  States  which  have  a  sep- 

'  Eev.  Stat.  Mass.  1836,  oh.  38,  arate  court  of  chancery,  and  in  those 

§  31.  States  which  have  a  separate  chancery 

'  Cambridge  Water  Works  v.  Som-  jurisdiction,  though  administered  by 

erville  Dyeing  Co.,  4  Allen  (Mass.),  the  same  court  which  administers  the 

239.  common-law  jurisdiction,  such  as  the 

*  Drinkwater  v.  Portland  Marine  courts  of  the  United  States,  of  Illinois, 

Ey.,  18  Me.  34,  36.  etc.,  and  even  in  those  jurisdictions 
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not  dispense  with  the  necessity  of  the  creditor  reducing  his 
demand  to  a  judgment  at  law  against  it  before  bringing  a 
suit  in  equity  to  charge  its  shareholders.'  Nor  will  it  be  any 
excuse  for  not  obtaining  such  a  judgment  at  law  that  the 
charter  has  expired  by  limitation,  provided  the  law  governing 
the  corporation  is  such  that  this  fact  does  not  prevent  the 
obtaining  of  a  judgment  at  law  against  it.^  Under  ordinary 
legal  theories  the  legal  dissolution  of  a  corporation  would  pre- 
vent the  obtaining  of  a  judgment  at  law  against  it;  for,  as  has 
been  said  in  a  leading  case,  a  judgment  can  no  more  be  recov- 
ered against  a  dead  corporation  than  against  a  dead  man.' 
But  according  to  the  usual  theory,  a  de  facto  dissolution  of  a  cor- 
poration,* which  consists  usually  in  a  permanent  suspension  of 
its  business  and  abandonment  of  its  franchises,  by  reason  of 
insolvency,  is  no  obstruction  to  obtaining  a  judgment  at  law 
against  it,  and  therefore  does  not  relieve  the  creditor  of  the 
necessity  of  obtaining  such  a  judgment  before  applying  for 
equitable  relief.  Perhaps  the  best  exposition  of  this  doctrine 
is  in  an  early  case  in  Tennessee,  where,  as  is  well  known,  a 
separate  court  of  chancery  and  a  separate  system  of  chancery 
jurisdiction  have  always  been  kept  up.^ 

§  3356.  Sufflcient  to  Exhaust  Ordinary  Legal  Bemedies.  — 

It  is  not  necessary  to  exhaust  all  remedies  against  the  corpora- 

where  an  attempt  has  been  made  to  ing  up  the  rule  in  any  case  -where  the 

blend  legal  and  equitable  remedies  demand  is  liquidated,  and   in  such 

under  the  modern  codes  of  procedure,  cases  it  ought  to  be  abolished  by  legis- 

It  is  a  species  of  judicial  circumlocu-  lation.    On  the  general  principle  that 

tion,  which  operates  to  increase  the  the  remedy  at  law  must  be  exhausted 

delay  and  expense  of  litigation  with-  before  invoking  the  aid  of  equity,  see 

out  increasing  the  certainty  of  justice.  Jones  v.  Green,  1  Wall.  (U.  S.)  330; 

It  is  a  rule  which  is  kept  up  in  defer-  Van  Weel  v.  Winston,  115  U.  S.  228. 
ence  to  ancient  theories  which  had  ^  Tarbell  v.  Page,  24  111.  46. 

their  origin  at  a  time  when  the  powers  '  Andrews  v.  Vanderbilt,  37  Hun 

of  the  court  of  chancery,  which  rested  (N.  Y.),  468. 

largely  on  the  prerogative  of  the  King,  '  Mumma  v.  Potomac  Co.,  S  Pet. 

were  being  called  into  activity,  on  a  (IT.  S.)  281,  286. 
principle  of  mere  necessity,  to  sup-  *  Ante,  §  3345,  et  seq. 

plement  the  imperfect  justice  of  the  "  Blake  v.  Hinkle,  10  Yerg.  (Tenn.) 

courts  of  common  law.    To  say  the  218,  220. 
very  least,  there  is  no  sense  in  keep- 
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tion  before  proceeding  against  its  stockholders  in  equity,  but 
only  all  remedies  against  it  at  law}  It  will  be  generally  suffi- 
cient for  the  creditor  to  show  that  he  has  exhausted  the  ordi- 
nary processes  of  law  against  the  corporation;  and  this  will 
ordinarily  appear  by  the  judgment,  execution,  and  a  return  of 
nulla  bona."  On  the  other  hand,  this  may  be  shown  as  a  fact; 
and  in  one  case  it  was  held  proper  to  admit  evidence  that  the 
corporation  had  no  property  in  the  hands  of  an  assignee  to 
whom  it  had  made  a  voluntary  assignment,  which  could  be 
applied  in  satisfaction  of  the  plaintiff's  claim.' 

§  3357.  Measure  of  Diligrence  is  Judgment,  Fieri  Facias, 
and  Nulla  Bona.  —  It  may  be  stated  as  a  general  proposition, 
beyond  which  the  courts  have  seldom  gone,  that  no  greater 
degree  of  diligence  is  required  of  the  creditor  in  prosecuting 
his  demand  against  the  corporation,  before  he  can  proceed 
against  the  stockholder,  than  is  implied  in  the  recovery  of  a 
judgment  against  the  corporation,  the  suing  out  of  a  writ  of 
fieri  facias  against  it,  and  a  return  of  nulla  bona  thereon.*  But 
in  many  jurisdictions  this  measure  of  diligence  is  required. 
Thus,  in  Ohio,  so  long  as  a  corporation,  possessed  of  property 
subject  to  levy  and  sale  on  execution,  though  insufficient  to 
pay  all  its  debts,  continues  business,  a  creditor  cannot  enforce 
the  statutory  liability  of  its  stockholders  until  an  execution 
issued  upon  a  judgment  against  it  has  been  returned  unsatis- 
fied.'    This  return  of  nulla  bona  is  the  return  of  an  execution 


^  Masters  v.  Eossie  Lead  Min.  Oo.,  •  Sleeper  v.  Goodwin,  67  Wis.  577 ; 

2  Sandf.  Ch.  (N.  Y.)  301.  8.  c.  31  N.  W.  Eep.  835. 

'  An  analogous  holding  is  found  in  *  Thornton  v.  Lane,    11   Ga.   459, 

a  case  where  it  was  held  that,  to  fix  514;  Bank  of  United  States  d.  Dallam, 

the  liability  of  a  member  of  a  ditch-  4  Dana  (Ky.),  674;  Baines  v.  Babcock, 

ing  association  for  debts  contracted  95  0al.  581;  i.e.  29  Am.  St.  Rep.  158; 

by  the   association  while  he    was  a  go  Pac.   Eep.   776 ;  Baines    v.  Story 

member,  the  creditor  need  not  show  (Cal.),  30  Pac.  Eep.  777. 

that  all  the  means  which  the  associa-  =■  Barrick  v.  Gifford,  47   Ohio  St. 

tion  has  power  to  control  have  been  180 ;  s.  c.  21  Am.  St.  Eep.  798 ;  31  Am. 

exhausted,  if  he  shows  that  he  has  &  Eng.  Corp.  Oas.  ,484;  2  Am.  Eail. 

been  unable  by  ordinary  process  of  &  Corp.  Rep.  690 ;  23  Ohio  L.  J.  313 ; 

law  to  compel  payment.     Todhunter  24  N.  E.  Rep.  259. 
V.  Randall,  29  Ind.  275. 
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against  the  corporation  unsatisfied  in  the  county  of  its  home 
office;  and  this  is  sufficient  to  justify  an  action  by  the  judg- 
ment creditor  against  a  stockholder  personally;*  and  this, 
(under  a  Michigan  statute)  although  it  may  appear  that  the 
corporation  had  property  or  effects  in  another  county.^  An 
analogous  doctrine  is  found  in  Maine,  where  the  question  was 
as  to  the  right  of  a  levying  officer,  having  an  execution 
against  a  corporation,  to  levy  it,  under  a  statute,  on  the  prop- 
erty of  a  stockholder.  Here  it  was  held  that  the  return  of  the 
levying  officer  that  the  corporation  had  no  attachable  prop- 
erty, was  conclusive;  otherwise  "  it  would  always  be  in  the 
power  of  a  corporation  to  protect  the  property  of  its  stock- 
holders from  being  taken  to  pay  its  debts,  by  keeping  a  small 
amount  of  attachable  corporate  property  secreted,  so  that 
neither  the  creditor  nor  officer  could  ascertain  its  existence." ' 

§  3358.  Not  Necessary  to  !Exhanst   Remedy  agrainst  Cor- 
poration   where    Liability    of    Stockholder    is    Primary.  — 

Whether  the  creditor  must,  before  proceeding  against  the 
stockholders,  exhaust  the   other  assets  of  the   corporation, 

1  Bagley  D.Tyler,  43  Mo.  App.  195;  14   Jur.    1028;    20    L.    J.    Ex.    37; 

Eipley  v.  Evans,  87  Mich.  217 ;  s.  c.  Clowes  v.  Brettell,  11  Mees.  &  W. 

10  Kail.  &  Corp.  L.  J.  250;  49  N.  W.  461;  2  D.  (n.  s.)  1020;  7  Jur.  219;  12 

Eep.  504.  L.  J.  Ex.  302 ;   Mather  v.  National 

'  Eipley  v.  Evans,  supra.  Assurance  Asso.,  14  Com.  B.  (n.  s.) 

•  Chaffin  V.  Cummings,  37  Me.  76,  676;  Wyattii.  DarenthValleyE.Co.,2 

86.    Additional  affidavit  of   diligence  Com.B.  (n.  s.)  110;  Eastrickr.  Derhy- 

under   English  Clauses   Consolidation  shire&c.  E.  Co.,9Ex.  149;  «.  c.  7Eail. 

Act  1845,  section  36,  and  practice  in  Cas.  799;  17  Jur.  977;  23  L.  J.  Ex. 

respect  of  the  same.    See,  as  to  the  2;  Eegina  v.  Derbyshire  &c.  E.  Co.,  3 

practice  under  this  statute,  Hitohins  El.  &  Bl.  784;  s.  e.  18  Jur.  1054;  23  L. 

V.  Kilkenny  &c.  E.  Co.,  10  Com.  B.  J.,Q.B.  333;  Meader  r.  Isle  of  Wight 

160 ;  8.  c.  1  Lown^  M.  &  P.  712 ;  15  Jur.  Ferry  Co. ,  9  Week.  Eep.  750 ;  Bradley 

336 ;  20  L.  J.  Com".  P.  31 ;  Burke  i;.  Dub-  v.  Eyre,  11  Mees.  &W.  432 ; «.  c.;l  Dowl. 

hn  Trunk  &c.  E.  Co. ,  37  L.  J.,  Q.  B.  50 ;  &  L.  260 ;  12  L.  J.  Ex.  450 ;  Bradley  v. 

s.  c.  16  Week.  Eep.  107;  L.  E.  3  Q.  B.  Urquhart,  2  D.  (n.  s.)  1042;  Peddell 

47 ;  Edwards  v.  Kilkenny  &c.  E.  Co.,  3  v.  Gwyn,  1  Hurl.  &  N.  590 ;  s.e.S  Jur. 

Com.  B.  (N.s.)  786;  Nixon  D.Brown-  (n.    b.)    188;    26    L.    J.    Ex.    199; 

low,  1  Hurl.  &  N.  405;  Ilfracombe  E.  Bradley  v.  Warburg,  11  Mees.  &  W. 

Co.D.Devon&c.E.Co.,L.E.2Com.P.  452;  2D.  (n.s.)1059;  12L.  J.  Ex.458; 

15;  Devereux  v.  Kilkenny  &c.  E.  Co.,  Marson  v.  Lund,  16  Ad.  &  El.  (n.  b.) 

1  Lown.  M.  &  P.  788;  8.  c.  5  Ex.  834;  344;  s.  c.  15  Jur.  966:  20  L.  J.  Q.  B. 
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depends  upon  the  relation  in  which  the  governing  statute 
places  the  stockholders  of  the  corporation  to  their  creditors; 
and  this  relation  is  generally  either  that  of  principal  debtors 
or  that  of  sureties.  The  general,  though  not  the  universal,* 
rule  is,  that  where  the  member  is  liable  as  a  partner  or  principal 
debtor,  it  is  not  necessary,  as  a  condition  precedent  to  the 
right  to  proceed  against  him,  that  the  creditor  should  have 
first  exhausted  his  remedy  against  the  corporation.  In  such 
cases  the  members  are  responsible  to  the  same  extent  and  in 
the  same  manner  as  though  there  were  no  act  of  incorporation, 
and  no  attempt  to  organize  as  a  corporation  under  a  general 
law;  ^  for  such  a  liability  is  primary  and  absolute,  and  attaches 
the  moment  the  debt  is  created.'  Such  is  the  rule  where  the 
charter  contains  a  proviso  that  nothing  herein  contained  shall 
exempt  the  members  from  "  all  liabilities  pertaining  to  general 
partners."^  It  has  been  ruled  in  Georgia,  that  if  a  bank,  whose 
charter  makes  the  stockholders  personally  liable,  makes  an 
assignment,  which  is  ratified  by  the  Legislature,  of  sufiBcient 
assets  to  redeem  its  circulation,  which  assets  are  afterwards 
wasted,  so  that  on  fieri  facias  against  the  assignee,  in  favor  of  a 
billholder,  nulla  bona  is  returned,  the  stockholders  are  not 
discharged,  but  such  billholder  may  immediately  have 
recourse  to  them  for  payment.  The  stockholders,  in  such 
case,  do  not  occupy  towards  the  billholders  the  position  of 
mere  sureties,  who  are  discharged  by  the  billholders'  neglect 


190;  Bill  V.  Richards,  2  Hurl.  &  N.  lough,  7  Barh.  (N.  Y.)  279;  Moss  v. 
311 ;  s.  c.  3  Jur.  (n.  s.)  520 ;  26  L.  J.  AvereU,  10  N.  Y.  449 ;  Moss  v.  Oakley, 
Ex.  409;  Phillipaon  v.  Egremont,  2  Hill  (N.  Y.),  265;  Moss  i;.  McOul- 
6  Ad.  &  El.  (N.  s.)  587 ;  8  Jur.  1164;  lough,  5 Hill  (N.  Y.),  131 ;  Mokelumne 
14  L.  J.  Q.  B.  25;  Bartlett  v.  Pent-  v.  Woodbury,  14  Oal.  265;  New  Eng- 
land, 1  Barn.  &  Adol.  704.  land  &c.Bank  v.  Newport  &c.  Factory, 

1  Ante,  §  3074.  6  R.  I.  154;   s.  c.  75  Am.  Dec.  688; 

»  Allen  V.  Sewall,  2  Wend.  (N.  Y.)  Oornung  v.  McOuUough,  1  N.  Y.  47; 

327.  8.  c.  49  Am.  Dec.  287 ;  WorraU  v.  Jud- 

»  Ooleman  v.  White,  14  Wis.  700;  son,  5  Barb.  (N.  Y.)  210;  Abbott  v. 

s.  c.  80  Am.  Dec.  797.  Aspinwall,  26  Barb.  (N.  Y.)  202 ;  Oole- 

*  Planters'    Bank   v.  Bivlngsville  man  v.  White,  14  Wis.  700 ;  s.  c.  80 

&c.  Co.,  10  Rich.  L.  (S.  0.)  95.    The  Am.  Dec.  797;  Erickson  v.  Nesmith, 

following  holdings  more  or  less  closely  46  N.  H.  371. 
illustrate  this  theory :  Moss  v.  McOul- 
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to  prevent  the  waste.  They  should  have  prevented  it  them- 
selves.'  So,  under  section  322  of  the  Civil  Code  of  California, 
it  is  that  of  principal  debtors.  It  follows  that  a  creditor,  in 
a  case  to  which  that  statute  is  applicable,  is  not  obliged,  before 
proceeding  against  a  stockholder,  to  exhaust  the  funds  of  the 
corporation;  and  he  may  proceed  against  the  stockholder, 
even  though  he  hold  in  his  own  hand  unexhausted  assets  of 
the  corporation  which  have  been  delivered  to  him  in  pledge 
as  a  security  for  his  debt.* 

§  3359.  Further  of  this  Subject.  —  So,  in  Alabaina,  where 
the  statute  provides  "that  for  all  debts  that  shall  be  due  and 
owing  *by  the  company  at  the  time  of  its  dissolution,  the  per- 
sons then  comprising  such  company  shall  be  individually 
responsible  to  the  extent  of  their  respective  shares  of  stock  in 
the  said  company,  and  no  further." '  It  is  held,  following  the 
theory  of  the  New  York  courts,  that  when  the  corporation  is 
dissolved,  the  liability  of  the^  stockholders  becomes  primary 
and  absolute;  that  this  renders  it  unnecessary  first  to  obtain 
a  judgment  at  law  against  the  corporation,*  or,  in  a  suit  in 
equity  to  enforce  the  liability  of  stockholders,  to  aver  or  prove 
the  insolvency  of  the  corporation.  The  construction  of  the 
provisions  of  the  Alabama  Constitution,  and  of  a  statute  mak- 
ing the  stockholders  of  corporations  liable  to  the  extent  of 
their  stock  for  the  debts  of  the  corporation  existing  at  the 
time  of  its  dissolution,  which  is  held  to  mean  a  superadded 

•  Robinson  v.  Lane,  19  Ga.  337.  guished  as  to  tlia  corporation.    Young 

'  Sonoma  Valley  Bank  v.  Hill,  59  v.  Eosenbaum,  39  Oal.  646. 

Oal.  107;   s.  c.  9  Am.  Corp.  Oas.  20.  *  2  Eev.  Stat.   Ala'.  1859,  p.   654, 

In  this  State  it  is  said  that  the  stock-  4  7. 

holders  are  not  sureties,  but  principal  *  Spence  v.  Shapard,  57  Ala.  598; 
debtors.  Their  liability  is  not  ex-  McDonnell  v.  Alabama  Gold  Life  Ins. 
tinguished  or  suspended  or  merged  Co.,  85  Ala.  401;  s.  c.  5  South.  Rep. 
by  a  judgment  against  the  corpora-  120.  See,  also.  Central  Agricultural 
tion.  The  remedy  against  the  latter  &<=•  Asso.  v.  Alabama  Gold  Life  Ins. 
may  be  suspended,  or  perhaps  barred,  Co.,  70  Ala.  120,  where  the  complain- 
without  impairing  that  against  the  ant,  suing  in  behalf  of  himself  and  all 
stockholders,  because  the  liability  of  the  other  creditors  who  might  come 
the  latter  is  primary,  and  ceases  only  in  and  make  themselves  parties,  was 
when  the  debt  is  satisfied  or  extin-  not  himself  a  judgment  creditor. 
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individual  liability,  dispenses  with  the  necessity  of  either  a 
judgment  at  law  or  a  lien  upon  the  corporate  assets,  but 
extends  the  remedy  to  simple  contract  creditors.*  So,  in  an 
act  incorporating  a  manufacturing  company,  it  was  provided 
that  the  persons  and  property  of  the  members  of  the  corporation 
should,  at  all  times,  be  liable  for  all  debts  due  by  said  corporation. 
A  creditor  brought  his  action  of  debt  against  the  corporation, 
obtained  judgment,  and  took  out  execution,  on  which  there 
was  a  return  of  nulla  bona.  He  then  brought  a  scire  facias 
against  the  individual  members  of  the  corporation,  stating 
the  previous  proceedings.  It  was  held  that  such  scire  facias 
would  not  lie,  the  members  being  original  debtors,  and  liable 
in  the  same  manner  as  though  there  had  been  no  incorpora- 
tion.^ But  as  this  case  stands  on  a  peculiar  statute,  and  is 
almost  alone  in  its  conclusion,  it  can  scarcely  be  considered 
authority.  It  agrees  in  one  respect  with  cases  decided  under 
the  early  Massachusetts  statutes.^  Here  no  scire  facias  or 
other  process  against  the  individual  member  was  allowed, 
but  he  was  charged,  at  the  peril  of  the  creditor,  on  the  same 
process  which  issued  against  the  corporation.* 

§  3360.  Theory  tliat  the  Liability  may  Ibe  that  of  a  Part- 
ner and  yet  Secondary. — Again,  we  find  statutes  under  which 
the  liability  of  the  stockholder  is  declared  to  be  primary,  in 
the  sense  which  distinguishes  it  from  the  liability  of  a  surety 
or  guarantor;'  and  also  in  the  sense  that  the  foundation  of 
their  liability  consists  in  the  original  demand  against  the 
company,  and  not  in  the  judgment  which  the  creditor  has 
obtained  against  it/  and  in  the  further  sense  which  makes 
them  liable  as  original  debtors  at  the  instant  when  the  con- 

1  McDonnell  v.  Alabama  Gold  Life  «.  c.  16  Am.  St.  Eep.  178;  23  Pac.  Eep. 

Ins.  Co.,  supra.  62;  Mokelumne  &c.  Oo.  v.  Woodbury, 

'  Southmayd  v.  Euss,  3  Conn.  52.  14  Oal.  265;   Young  v.  Eosenbaum, 

'  Stat.   Mass.    1808,   cb.   65,   §  6;  39  Oal.  646. 
Siat.  Mass.  1817,  cb.  183.  *  Sucb  was  tbe  liability  under  a 

*  Leland  v.  Marsh,  16  Mass.  889 ;  statute  oi  New  York  relating  to  joint- 

Marcy  r.  Clark,  17  Mass.  830 ;  Stone  stock  companies.    Witberhead  v.  A\- 

V.  Wiggin,  5  Met.  (Mass.)  316,  318.  len,  4  Abb.  App.  Dee.(N.Y.)  628. 


Hyman  v.  Coleman,  82  Oal.  650; 
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tract  with  the  corporation  is  completed.'  And  yet,  in  these 
cases,  the  courts  recognize  the  principle  that  the  liability,  in  a 
remedial  sense,  is  secondary  to  that  of  the  corporation,  —  that 
is,  the  creditor  is  not  permitted,  in  ordinary  cases,  to  ignore 
the  corporation  and  proceed  directly  against  the  stockholder, 
but  must  proceed  first  against  the  corporation,  and  exhaust 
his  remedy  there,  and  then  proceed  against  the  stockholder. 

§  3361.  Theory  that  the  liiaMlity  is  Secondary  and  Collat- 
eral.—  The  more  usual  theory  of  the  individual  or  super- 
added liability  of  stockholders,  which  is  created  in  much  the 
same  terms  by  many  statutes,  is,  that  it  is  a  liability  which  is 
secondary  or  collateral  to  that  of  the  corporation,  to  be  resorted 
to  by  creditors  only  in  case  of  the  insolvency  of  the  corpora- 
tion, or  when  payment  could  not  be  enforced  against  it  by 
the  ordinary  process.^  It  has  been  so  held  under  statutes 
which  subjected  the  personal  property  of  the  individual 
members  of  the  corporation  to  execution  for  the  payment  of 
the  corporate  debts.^  The  Supreme  Court  of  North  Carolina 
conceded  so  much  to  the  infirm  technicality  of  the  ancient 
law  as  to  hold  that,  under  a  provision  in  an  act  of  incorpora- 
tion, that  "  the  private  property  of  the  individual  stockholders 
shall  be  liable  for  the  debts,  contracts,  and  liabilities  of  the 
corporation,"  the  responsibility  imposed  on  the  individual 
stockholders  is  a  secondary  one,  and  that  when  the  debts 
against  the  corporation  become  extinct  by  the  expiration 
of  its  charter,  the  liability  of  the  individual  stockholders 
becomes  extinct  also.*  But  this  is  not  the  law.'  A  case  in 
Pennsylvania  holds  that  the  liability  of  stockholders,  under 
a  statute  of  that  State  passed  in  1853,  is  secondary,  not  pri- 
mary; collateral,  not  principal;  analogous  to  a  case  of  guaranty, 
to  be  enforced  if  the  regular  process  in  the  principal  contract 
proves  fruitless,  or  if  the  corporation  becomes  insolvent.    The 

»  Conklin   v.    Furman,    57    Barb.  123,  127;  Dauchy  v.  Brown,  24  Vt. 

(N.  Y.)  484,  197. 

2  Nimickt).  Mingo  Iron  Works  Co.,  *  Mallory  v.  Mallett,  6  Jones'  Eq. 

25  W.  Va.  184.  (N.  C.)  345. 

•>  Pratt  V.  Bacon,  10  Pick.  (Mass.)  "  Ante,  i  3341;  post,  ch,  156. 
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result  deduced  from  this  doctrine  is  that,  the  statute  not  hav- 
ing prescribed  any  form  of  proceeding,  the  court  will  apply 
the  remedy  usual  against  guarantors,  and  will  entertain  sep- 
arate actions  against  the  primary  and  secondary  debtors.* 

§  3362.  Exceptional  Kules  under  Whicli  not  tfecessary  to 
Recover  Judgment  against  Corporation.  —  Although  under 
the  statute  of  Pennsylvania^  the  corporation  is  the  principal 
debtor,  and  the  liability  of  the  stockholder  is  only  secondary 
and  collateral,  yet  it  is  not  necessary  to  recover  a  judgment 
against  the  corporation  before  suing  the  stockholder.'  Both 
may  be  joined  in  the  suit  on  the  original  contract.*  So,  under 
the  New  York  Business  Corporations  Act,°  an  action  may  be 
maintained  to  enforce  a  stockholder's  liability  pending  an 
action  against  the  corporation,  and  before  judgment  therein.' 
So,  a  creditor  might  maintain,  under  an  earlier  statute  of  New 
York,^  a  direct  action  against  a  stockholder  to  recover  the 
amount  unpaid  on  his  shares,  without  showing  judgment 
recovered  by  him  against  the  corporation,  and  an  execution 
returned  unsatisfied.' 

§  3363.  Whether  the  Return  of  NuUa  Bona  is  Conclu- 
sive against  the  Shareholder.  —  But  where  the  shareholder 
in  a  bank  was  proceeded  against  at  law,  under  a  provision 
of  the  charter  making   shareholders   liable  for  the  ultimate 

'  Patterson  ». 'Wyomissmg  &c.  Co.,  the  Act  of  1848,  that  the  stockholders 

40  Pa.  St.  117.  shall  not  be  liable  "  untU  an  execution 

'  2  Brightly's  Purd.  Dig.  998,  §  30.  issued    against    the    company    shall 

•  Patterson  v.  Wyomissing  Co.,  40  have  been  returned  unsatisfied."  It 
Pa.  St.  117.  is  held  that  an  action  can  be  main- 

•  Fast,  §  3503.  tained  against  the  stockholders  of  a 
'  Laws  N.  Y.  1875,  ch.  611.  corporation  organized  under  the  Act 

•  Following  Walton  v.  Coe,  110  of  1875,  though  no  execution  has 
N.  Y.  109;  s.  c.  17  N.  E.  Eep.  676;  been  issued  against  the  company. 
Young  V.  Brice,  3  N.  Y.  Supp.  123.  Eichards  v.  Beach,  5  N.  Y.  Supp.  574. 
Section  25  of  this  statute,  which  ei-  '  Laws  N.  Y.  1848,  ch.  40,  §§  10, 24. 
empts  the  stockholders  of  business  "  Handy  d.  Draper,  23 Hun  (N.Y.), 
corporations  organized  under  that  act  256 ;  overruling  Linde'ey  v.  Sim- 
from  liability  in  certain  cases,  is  iden-  monds,  2  Abb.  Pr.  (n.s.)  (N.  Y.)  256. 
tical  with  section  24  of  the  Act  of  1848,  See  ante,  §  3358. 

except  that  it  omits  the  provision  of 
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redemption  of  their  proportion  of  the  bills  of  the  bank, 
the  Supreme  Court  of  Georgia,  after  carefully  balancing  the 
question,  concluded  that  the  most  reasonable  rule  was  that  a 
return  of  nulla  bona  should  not  be  considered  conclusive 
against  the  shareholder,  unless  due  and  proper  notice  had  been 
previously  given  him,  to  the  end  that  he  might,  if  he  chose, 
point  out  corporate  property.'  In  an  earlier  case  in  the  same 
State  —  an  action  at  law  against  a  stockholder  in  the  same  bank — 
the  declaration  alleged  a  judgment  against  the  assignee  of  the 
bank  and  a  return  of  nulla  bona.  A  plea  that  the  bank  had 
assets,  but  without  specifying  what  they  were,  was  held  void 
for  uncertainty.^  In  Michigan,  on  the  other  hand,  where,  in 
a  proceeding  to  enforce  the  individual  liability  of  a  stock- 
holder, the  defendant  insisted  that  he  ought  to  have  been  per- 
mitted to  show,  notwithstanding  the  sheriff's  return,  that  the 
corporation  had  property  situated  within  the  county,  —  claim- 
ing that  such  property  consisted  of  the  franchises  of  the  com- 
pany which  were  subject  to  levy  and  sale  on  execution,  —  the 
court  disposed  of  the  question  by  sayingthat  "the  sheriff's  return 
upon  that  question,  as  between  these  parties,  is  conclusive."  ' 


'  Lane  v.  Harris,  16  Ga.  217,  224.  Bive  until  impeached  by  a  direct  pro- 
'  Lane  v.  Morris,  8  Ga.  468.  ceeding,  and  accordingly  reversed  the 
'  Eipley  v.  Evans,  87  Mich.  217;  judgment.  As  the  opinion  contains 
».  c.  10  Rail.  &  Corp.  L.  J.  250 ;  49  a  valuable  collection  of  decisions  on 
N.  W.  Eep.  504.  The  court  in  this  the  question  of  the  conclusiveness  of 
case  merely  cited  the  previous  decision  sheriffs'  returns,  and  as  it  was  written 
in  the  same  court  in  Michels  v.  Stork,  by  a  judge  of  great  eminence,  it  is 
52  Mich.  260.  In  this  last  case  an  proposed  to  copy  here  the  argumenta- 
action  of  trover  was  brought  against  tive  part  of  it.  Mr.  Justice  Oooley 
the  plaintiff  in  an  attachment  for  said:  "The  purport  of  this  instruc- 
seizing  the  goods  of  the  plaintiff  in  tion  is,  that  the  return  is  to  be  taken 
the  action  of  trover ;  and  the  ques-  as  prima  facie  evidence  of  the  facts 
tion  was,  whether  the  return  of  the  stated  in  it,  but  that  it  may  be  con- 
constable  who  executed  the  attach-  tradicted  by  parol  evidence,  and  if 
ment  was  prima  facie  evidence  in  the  jury  are  convinced  by  such  evi- 
favor  of  the  defendant  in  the  action  of  dence  that  the  return  is  untrue,  they 
trover  (plaintiff  in  the  attachment  are  at  liberty  to  disregard  it;  and 
suit),  or  whether  it  was  conclusive  the  jury  in  this  case  did  disregard  it, 
evidence.  The  trial  court  charged  and  gave  judgment  for  the  plaintiff, 
that  it  was  prima  facie  evidence  only ;  grounding  their  action  upon  a  finding 
but  the  supreme  court  (Campbell,  J.,  that  no  attachment  had  in  fact  ever 
dissenting)  held  that  it  was  conclu-  been  made.  Had  the  suit  been 
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So,  in  California,  the  action  was  by  a  judgment  creditor  of 
a  corporation  against  certain  stockholders,  to  subject  to  the 
satisfaction  of  his  judgment  certain  unpaid  balances  due  by 
them  on  their  subscriptions  for  shares  in  the  company,  and 


brought  against  the  officer  for  a  false 
return,  it  is  conceded  that  the  plain- 
tiff woiild  have  been  at  liberty  to 
show  the  falsity  of  the  return  by  any 
evidence  fairly  tending  to  show  it. 
He  might  do  this  also  by  an  affidavit 
on  a  motion  in  the  same  suit  to  set 
aside  the  return ;  and  this  is  not  an 
uncommon  proceeding  when  the 
truth  of  the  return  is  disputed. 
Chapman  v.  Gumming,  17  N.  J.  L.  11 ; 
Oarr  v.  Commercial  Bank,  16  Wis. 
52;  Bond  v.  Wilson,  8  Kan.  228;  s.  c. 
12  Am.  Bep.  466.  It  has  also  been 
held  that  the  officer's  return  may  be 
contradicted  in  equity  in  a  proceed- 
ing instituted  to  set  aside  a  judgment 
founded  upon  it.  Owens  v.  Eanstead, 
22  111.  161 ;  Newcomb  v.  Dewey,  27 
Iowa,  381;  Bridgeport  Sav.  Bank 
V.  Eldredge,  28  Conn.  556;  g.  c.  73 
Am.  Dec.  688;  Bell  v.  Williams,  1 
Head  (Tenn.),  229;  Eidgeway  v. 
Bank  of  Tennessee,  11  Humph. 
(Tenn.)  523.  See  Fowler  v.  Lee,  10 
Gill  &  J.  (Md.)  358;  s.  c.  32  Am. 
Dec.  172;  Leftwick  v.  Hamilton,  9 
Heisk.  (Tenn.)  310.  It  is  also  held 
that  the  officer's  return  is  not  con- 
clusive as  to  facts  stated  therein 
which  he  must  learn  by  inquiry  of 
others:  as,  for  example,  that  the 
person  upon  whom  the  process  was 
served  was  the  incumbent  of  a  cer- 
tain corporate  office,  such  as  that  of 
president  of  a  bank.  St.  John  v. 
Tombeckbee  Bank,  3  Stew.  (Ala.) 
146;  Eowe  «.  Table  &c.  Co.,  10  Gal. 
441;  Wilson  v.  Spring  &c.  Co.,  10 
Cal.  445.  See  Chapman  v.  Gumming, 
17  N.  J.  L.  11 ;  Sanford  v.  Nichols,  14 
Conn.  324.  And  compare  State  v, 
O'Neill,  4  Mo.  App.  221.    And  a  per- 


son not  a  party  or  privy  to  the  pro- 
ceeding in  which  the  return  is  made 
is  never  concluded  by  it  from  show- 
ing the  real  fact.  Nail  v.  Granger,  8 
Mich.  450 ;  s.  c.  77  Am.  Dec.  462.  And 
where  suit  is  brought  upon  a  foreign 
judgment,  it  seems  to  be  compe- 
tent to  disprove  jurisdiction  by  show- 
ing, in  contradiction  of  the  officer's 
return,  that  no  service  was  made 
upon  the  party  defendant.  Knowles 
V.  Gaslight  &o.  Co.,  19  Wall.  (U.  S.) 
58 ;  Thompson  v.  Whitman,  18  Wall. 
(U.  S.)  457 ;  Carleton  v.  Bickford,  13 
Gray  (Mass.),  591,  596;  s.  e.  74  Am. 
Dec.  652;  McDermott  v.  Clary,  107 
Mass.  501;  Oilman  v.  Oilman,  126 
Mass.  26 ;  s.  c.  80  Am.  Eep.  646 ;  Bowler 
«.  Huston.  SOOratt.  (Va.)  266;  s.  c.  32 
Am.  Eep.  673;  Lowe  ».  Lowe,  40  Iowa, 
220.  None  of  these  cases  are  analogous 
to  the  one  before  us ;  but  it  must  be 
conceded  that  there  are  cases  which 
are  directly  in  point,  and  which  tend 
to  support  the  instructions.  Gunning- 
ham  V.  Mitchell,  4  Eand.  (Va.)  189; 
Butts  V.  Francis,  4  Conn.  424 ;  Watson 
V,  Watson,  6  Conn.  334;  Hutchins 
V.  Johnson,  12  Conn.  376;  s.c.  30  Am. 
Dec.  622;  Smith  v.  Law,  5  Ired.  L. 
(N.  G.)  197;  Joyner  v.  MUler,  55 
Miss.  208;  Abell  v.  Simon,  49  Md. 
318;  Gary  v.  State,  11  Tex.  App.  527; 
Dasher  v.  Dasher,  47  Oa.  320;  Elder 
V.  Cozart,  59  Ga.  199 ;  Jones  v.  Com- 
mercial Bank,  5  How.  (Miss.)  43;  s.  c. 
35  Am.  Dec.  419.  The  Georgia  cases 
appear  to  be  based  upon  a  statute. 
If  it  were  important  now  to  examine 
the  other  cases  critically,  some  of 
them  might  perhaps  be  distinguished, 
but  their  tendency  is  unquestionably 
as  above  stated.    On  the  other  hand, 
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it  was  pleaded  and  proved  that  execution  had  been  issued 
upon  the  plaintiff's  judgment,  and  by  the  sheriff  returned 
unsatisfied,  because  he  could  find  no  property  of  the  corpora- 
tion to  apply  to  its  satisfaction.     In  opposition  to  this,  the 


the  ruling  of  this  court,  in  Green  v. 
Kindy,  43  Mich.  278,  is  distinctly 
adverse  to  the  instructions.  It  was 
there  held  that  the  return  of  a  sheriff 
to  a  writ  of  replevin,  in  which  he  cer- 
tified that  the  plaintiff  in  the  suit  had 
not  filed  a  forthcoming  bond,  was 
conclusive  upon  the  parties,  and  would 
preclude  any  such  bond  being  set  up. 
This  case,  which  seems  to  have  been 
overlooked  on  the  trial,  is  in  entire 
accord  with  the  English  authorities. 
Anonymous,  Lofft,  372;  Bentley  v. 
Hore,  1  Lev.  86;  Flud  v.  Penington, 
Oro.  Eliz.  872;  Rex  v.  Elkins,  4 
Burr.  2129 ;  Harrington  v.  Taylor,  15 
East,  378 ;  Goubot  «.De  Crouy,  2  Dowl. 
P.  0.  86.  But  it  is  also  in  accord  with 
the  great  preponderance  of  authority 
in  this  country.  In  New  York,  the 
doctrine  was  strongly  asserted  in  a 
case  in  which  a  constable  had  served 
his  own  process,  which  the  law  of  that 
State  allowed.  The  'constable's  re- 
turn,' says  the  court,  'is  conclusive 
against  the  defendant  in  the  cause  in 
which  it  is  made.  He  cannot  traverse 
the  truth  of  it  by  a  plea  in  abatement 
or  otherwise;  but  if  it  be  false  the 
defendant's  remedy  is  in  an  action 
against  the  constable  for  a  false  return.' 
See  Alien  v.  Martm,  10  Wend.  (N,  Y.) 
300;  s.  c.  25  Am.  Dec.  564;  Boomer  v. 
Laine,  10  Wend.  (N.  Y.)  525.  In 
Pennsylvania,  it  was  said  in  an  early 
case :  '  It  is  a  well-settled  principle, 
applicable  to  every  case,  that  credence 
is  to  be  given  to  the  sheriff 's  return ; 
so  much  so  that  there  can  be  no  aver- 
ment against  it  in  the  same  action.  A 
party  may  make  an  averment  consist- 
ent with  the  sheriff 's  return,  or  ex- 
planatory of  its  legal  bearing  and 
effect,  where  the  return  is  at  large; 
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but  he  cannot  aver  a  matter  directly 
at  variance  with  the  facts  stated  in 
the  return,  and  contradictory  to  it, 
and  showing  it  to  be  false.  If  a  party 
be  injured  by  the  false  return  of  the 
sheriff,  his  remedy  is  by  action  on  the 
case  against  the  sheriff  who  makes  it.' 
Knowles  v.  Lord,  4  Whart.  (Pa.)  500 ; 
s.  c.  34  Am.  Dec.  525.  Liike  decisions 
were  made  in  Zion  Church  ^.St.Peter's 
Church,  5  Watts  &  S.  (Pa.)  215;  Dil- 
ler  V.  Roberts,  13  Serg.  &  R.  (Pa.)  60; 
s.  c.  15  Am.  Dec.  578;  and  the  doctrine 
is  recognized  in  Paxson's  Appeal,  49 
Pa.  St.  195.  It  has  also  been  distinct- 
ly and  strongly  afiirmed  in  Massachu- 
setts cases.  Slayton  v.  Chester,  4 
Mass.  478;  Bott ».  Burnell,  11  Mass. 
163;  Winchel  v.  Stiles,  15  Mass.  230; 
Bean  v.  Parker,  17  Mass.  591 ;  Camp- 
bell V.  Webster,  15  Gray  (Mass.),  28; 
Dooley  ».Wolcott,  4  Allen  (Mass.),  406. 
In  New  Hampshire,  it  is  said:  'As  be- 
tween the  parties,  the  return  of  the 
sheriff  is  conclusive  upon  aU  matters 
material  to  be  returned,  and  cannot 
be  contradicted  by  such  parties  or 
their  privies,  or  by  bail,  indorsers,  or 
others,  whose  rights  or  liabilities  are 
dependent  upon  the  suit.  The  remedy 
for  a  false  return  is  by  suit  against 
the  sheriff,  and  not  by  defeating  the 
proceedings  in  which  such  return  is 
made.'  BoUes  v.  Bowen,  45  N.  H.  124 
(following  Brown  v.  Davis,  9  N.  H. 
76) ;  Wendell  v.  Mugridge,  19  N.  H. 
109,  112;  Angler  v.  Ash,  26  N.  H.  99; 
Messer  v.  Bailey,  31  N.  H.  9 ;  Clough 
V.  Monroe,  34  N.  H.  381.  To  the  same 
purport  are  the  Kentucky  cases :  Trigg 
V.  Lewis,  3  Litt.  (Ky.)  129 ;  Smith  v. 
Homback,  3  A.  K.  Marsh.  (Ky.)  379. 
In  Vermont  and  Maine,  the  cases  in 
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defendant  offered  to  show  that  the  corporation  was  an  owner, 
and  in  possession  of,  a  large  number  of  street-cars,  and  other 
persona.1  propertj',  and  of  valuable  franchises,  within  the 
county  in  which  the  action  had  been  brought.  The  trial 
court  ruled  that  this  could  not  be  shown  in  opposition  to  the 
sheriff's  return,  and  the  supreme  court  affirmed  the  ruling.^ 
In  this  last  case  the  California  court  quoted  the  language  used 
by  Mr.  Justice  Field,  in  giving  the  opinion  of  the  Supreme 
Court  of  the  United  States,  in  a  case  where  judgment  cred- 
itors of  an  individual  were  prosecuting  a  suit  in  equitj'^  to  set 
aside  a  fraudulent  conveyance  of  his  property,  and  subject  it 
to  their  judgment.  The  answer  denied  that  execution  had 
been  issued  and  returned  unsatisfied,  and  there  was  no  suffi- 
cient proof  to  the  contrary.  The  learned  justice  said:  "The 
objection  that  the  complainants  have  not  shown  any  attempt 
to  enforce  their  remedy  at  law  is  fatal  to  the  relief  prayed.  A 
court  of  equity  exercises  its  jurisdiction  in  favor  of  a  judg- 
ment creditor  only  when  the  remedy  afforded  him  at  law  is 


Massachusetts  have  been  followed 
with  approval.  Eastman  v.  Curtis,  4 
Vt.  616;  Swift  v.  Cobb,  10  Vt.  282; 
Wood  V.  Doane,  20  Vt.  612 ;  Stratton 
V.  Lyons,  53  Vt.  130;  Gilson  v.  Park- 
hurst,  53  Vt.  384;  Stinson  v.  Snow, 
10  Me.  263;  s.  c.  25  Am.  Dec.  238; 
Fairfield  v.  Paine,  23  Me.  498 ;  s.  c.  41 
Am.  Dec.  357.  The  decisions  in  In- 
diana are  to  the  same  effect.  Howell 
V.  Klein,  44  Ind.  290;  s.  c.  15  Am. 
Rep.  235;  Splahn  v.  GiUespie,  48  Ind. 
397;  Stockton  v.  Stockton,  59  Ind. 
574;  Clark  li.  Shaw,  79  Ind.  164.  So 
are  those  in  North  Carolina,  Arkan- 
sas, Minnesota,  and  Nebraska.  Hun- 
ter 0.  Kirk,  4  Hawks  (N.  C),  277; 
Rose  V.  Pord,  2  Ark.  26;  Tullis  v. 
Brawley,  3  Minn.  277;  Johnson  v. 
Jones,  2  Neb.  126.  In  Illinois,  the 
English  rule  has  been  recognized: 
Fitzgerald  v.  Kimball,  86  111.  396; 
though  it  is  said  that  some  exceptions 
are  made  to  it  in  the  furtherance  of 
justice  in  that  State.    Ryan  v.  Lander, 


89  111.  554.  What  the  exceptions  are 
is  not  pointed  out  in  that  case,  but  in 
the  subsequent  case  of  Hunter  v. 
Stoneburner,  92  111.  75,  79,  we  have 
the  following  statement,  as  the  result 
of  prior  decisions :  '  It  is  in  rare  cases 
only  that  the  return  of  the  officer  can 
be  contradicted,  except  in  a  direct 
proceeding,  by  suit  against  the  officer 
for  a  false  return.  In  all  other  cases, 
almost  without  an  exception,  the  re- 
turn is  held  to  be  conclusive.  An 
exception  to  the  rule  is,  where  some 
other  portion  of  the  record  in  the  same 
case  contradicts  the  return,  but  it  can- 
not be  done  by  evidence  dehors  the 
record.'  These  citations  are  sufficient, 
and  more  than  sufficient,  to  justify 
the  previous  ruling  by  this  court.  It 
follows  that  the  instruction  com- 
plained of  was  erroneous,  and  it  must 
be  reversed  with  costs,  and  new  trial 
ordered." 

'  Baines  v.  Babcock,  95  Cal.  681, 
591 ;  s.  c.  29  Am.  St.  Rep.  158. 
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ineffectual  to  reach  the  property  of  the  debtor,  or  the  enforce- 
ment of  the  legal  remedy  is  obstructed  by  some  incumbrance 
upon  the  debtor's  property,  or  some  fraudulent  transfer  of  it. 
In  the  first  case,  the  court,  when  its  aid  is  invoked,  looks  only 
to  the  execution,  and  the  return  of  the  officer  to  whom  the 
execution  was  directed.  The  execution  shows  that  the  remedy 
afforded  at  law  has  been  pursued,  and,  of  course,  is  the  high- 
est evidence  of  the  fact.  The  return  shows  whether  the 
remedy  has  proved  effectual  or  not;  and  from  the  embarrass- 
ments which  would  attend  any  other  rule,  the  return  is  held 
conclusive.  The  court  will  not  entertain  inquiries  as  to  the 
diligence  of  the  officer  in  endeavoring  to  find  property  upon 
which  to  levy.  If  the  return  be  false,  the  law  furnishes  te 
the  injured  party  ample  remedy."  ^ 

Article  III.   What  Will  Excuse  this  Necessity. 

Section  Section 

3367.  Dissolution  of  the  corporation.  tory   requirements    so  as  im 

3368.  Appointment  of  a  receiver.  become  incorporate. 

3369.  De  facto  dissolution  not  suffi-  S371.  Either  corporation  must  be  in- 

dent where  the  claim  sounds  solvent  generally,  or  creditor 

in  damages.  must  have  exhausted  his  reia- 

3370.  Failure  to  comply  with  statu-  edies  against  it. 

§  3367.  Dissolution  of  the  Corporation.  —  Stated  in  general 
terms,  and  subject  to  exceptions  elsewhere  considered,  the  disso- 
lution of  a  corporation,  whether  legal  or  de  facto^  renders  it 
either  impossible  or  unnecessary  for  the  creditor  to  prosecute 
his  demand  to  a  judgment  at  law  against  it  before  proceeding 
to  charge  its  stockholders.  A  legal  dissolution,  in  the  absence 
of  a  saving  statute,  renders  it  impossible  for  him  to  prosecute 
his  judgment  against  the  corporation;  because,  as  already 
stated,  a  judgment  can  no  more  be  rendered  against  'a  dead 
corporation  than  against  a  dead  person.'    A  de  facto  dissolution, 

1  Jones  V.  Green,  1  Wall.  (TJ.  S.)  *  Mumma  v.  Potomac  Co.,  8  Pet. 
830,  332.  That  this  principle  is  appli-  (U.  S.)  281,  287,  per  Story,  .T. ;  Hard- 
cable  to  creditors  of  corporations,  see  man  v.  Sage,  124  N.  Y.  25,  34;  s.  c.  26 
Van  Weel  v.  Winston,  116  U.  S.  228,  N.  E.  Rep.  354 ;  Arnot  v.  Sage,  5  N.  Y. 
245.  Supp.  477. 

»  Ante,  5  3345. 
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under  many  theories,  renders  it  unnecessary,  because  nuga- 
tory;^ and  we  shall  see  that  there  are,  in  many  jurisdictions 
and  under  many  theories,  other  ways  of  proving  that  the  cor- 
poration has  no  assets  available  to  satisfy  its  creditors  than  a 
judgment,  an  execution  and  a  return  of  nulla  bona;^  though 
when  the  fact  is  proved  by  such  a  return,  that,  in  most  juris- 
dictions, is  conclusive.'  The  courts  which  dispense  with  the 
necessity  of  a  judgment  at  law,  where  there  has  been  a  de  facto 
dissolution  by  reason  of  insolvency,  proceed  upon  the  well- 
known  principle  that  the  law  does  not  require  a  man  to  do  a  vain 
thing;  "and,  therefore,  where  the  company  has  become  wholly 
insolvent,"  says  Minshall,  C.  J.,  speaking  for  the  Supreme 
Court  of  Ohio,  "has  ceased  to  do  business,  and  assigned  all  its 
property  to  a  trustee  for  the  benefit  of  its  creditors,  the  suit 
to  enforce  their  statutory  liability  may  be  commenced  against 
the  stockholders  by  the  creditors,  without  any  of  them  first 
recovering  a  judgment  against  the  company,  and  having  an 
execution  issued  and  returned  unsatisfied."* 


>  Shellington  v.  Howland,  53  N.  Y. 
371 ;  affirming  s.  c.  67  Barb.  (N.  Y.) 
14  (with  which  compare  Kincaid  v. 
Dwinelle,  59  N.  Y.  548 ;  affirming  s.  c. 
37  N.  Y.  Supp.  326) ;  Barrick  v.  Gif- 
ford,  47  Ohio  St.  180 ;  s.  c.  21  Am.  St. 
Eep.  798.  See  Eenolds  v.  Cridge  (Pa. 
0.  P.),  11  Pa.  Oo.  Ct.  306. 

2  Post,  §  3368. 

'  Ante,  §  3363. 

'  Barrick  v.  Gifford,  47  Ohio  St. 
180,  184;  s.  c.  21  Am.  St.  Eep.  798;  31 
Am.  &  Eng.  Corp.  Oas.  484;  2  Am. 
Corp.  Eep.  690;  23  Ohio  L.  J.  313;  24 
N.  E.  Eep.  259 ;  following  Morgan  v. 
Lewis,  46  Ohio  St.  1;  «.  c.  17  N.  E. 
Eep.  558;  15  West.  Eep.  445;  20  Ohio 
L.  J.  423.  At  the  same  time  it  is  con- 
ceded by  the  same  court  that  where 
a  corporation,  possessed  of  property- 
subject  to  levy  and  sale  on  execution, 
though  not  sufficient  to  pay  all  its 
debts,  continues  to  transact  its  busi- 
ness, the  right  of  a  creditor  to  enforce 
the  statutory  liability  of  its  stock- 


holders does  not  accrue  until  an  exe- 
cution, issued  upon  a  judgment  against 
it,  has  been  returned  unsatisfied  for 
want  of  goods  whereon  to  levy.  Bar- 
rick V.  Gifford,  supra.  Expressions 
are  found  in  the  books  which  are  some- 
times seized  upon  in  support  of  the 
same  doctrine,  but  the  reader  should 
be  cautioned  against  the  use  of  them, 
except  where  the  precise  question  was 
under  consideration  by  the  court.  Of 
this  nature  is  the  following  language, 
found  in  an  opinion  of  the  Supreme 
Court  of  the  United  States,  delivered 
by  Mr.  Justice  Bradley,  and  reaffirmed 
in  a  subsequent  opinion  of  the  same 
court :  "  When  a  corporation  becomes 
insolvent,  it  is  so  far  civilly  dead  that 
its  property  may  be  administered  as 
a  trust  fund  for  the  benefit  of  its  stock- 
holders and  creditors.  A  court  of 
equity,  at  the  instance  of  the  proper 
parties,  will  then  make  those  funds 
trust  funds,  which,  in  other  circum- 
stances, are  as  much  the  absolute 
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§  3368.  And  so  does  the  Appointment  of  a  ReceiTer.  —  The 

appointment  of  a  receiver,  in  a  proceeding  to  wind  up  the 
affairs  of  a  corporation,  will  generally  have  the  effect  of  pre- 
venting the  prosecution  by  separate  creditors  of  their  statutory 
remedies  against  particular  shareholders, —  the  theory  of  many 
courts  being,  as  hereafter  seen,  that  not  only  the  indebtedness 
of  the  shareholder  to  the  company,  in  respect  of  any  unpaid 
portion  of  his  subscription  for  his  shares,  but  also  his  super- 
added statutory  liability,  is  in  the  nature  of  equitable  assets 
of  the  corporation,  which  pass  into  the  hand  of  the  receiver 
for  administration;  and  this  necessarily  excludes  the  right  of 
creditors  to  prosecute  separate  suits  against  stockholders/ 
The  creditors  must,  according  to  the  ordinary  practice  in 
chancery,  intervene  pro  interesse  suo,  and  prove  up  their  claims 
before  the  receiver;  and  this  seems  to  dispense  with  the  neces- 
sity of  prosecuting  their  claims  to  judgment  at  law,  at  least 
where  they  have  not  commenced  their  actions  against  the 
corporation  prior  to  the  appointment  of  the  receiver.  In  case 
of  a  contest  of  the  claim,  which  the  receiver  would  be  entitled 
to  make,  not  only  as  representing  the  stockholders,  but  as 
representing  other  creditors,  the  case  would  go  to  a  master  or 
referee,  and  a  confirmation  of  his  finding  by  the  court  would 
be  in  the  nature  of  a  judgment  at  law.  On  the  other  hand, 
the  mere  fact  that  a  proceeding  has  been  commenced  to  dis- 


property  of  the  corporation  as  any  decide,  however,  in  the  last-named 

man's  property  is  his."    Graham  v.  case  (131  U.  S.  352,  367)  that  the  fact 

Eailroad  Oo.,  102  U.  S.  148,  161;  re-  that  the  creditor  has  so  proceeded 

quoted  hy  Mr.  Justice  Harlan,  in  giv-  without  first  reducing  his  claim  to  a 

ing  the  opinion  of  the  court  in  Mellen  judgment  at  law  is  not  a  jurisdictional 

V.  Moline  Iron  Works,  131  U.  S.  352,  defect  which  can  he  availed  of  collat- 

366.    In  neither  of  these  cases  was  the  erally,  but  that,  at  most,  it  is  legal 

question  treated  of  in  the  text  under  error,  which  must  he  corrected  in  that 

consideration  by  the  court;  and  the  proceeding. 

court  did  not  mean  to  decide  that  the  '■  Snowalter  v.  Laredo  Imp.  Co.,  83 

mere  insolvency  of  the  company  dis-  Tex.  162;   t.  c.  18  S.  W.  Rep.  491; 

pensed  with  the  necessity  of  the  cred-  Merchants'  Nat.  Bank  v.  North west- 

itor  reducing  his  demand  to  a  judgment  em  Man.  &c.  Co.,  48  Minn.  361;  s.  c. 

at  law,  unless  there  has  been  a  judi-  51  N.  W.  Kep.  119 ;  Paine  v.  Stewart, 

cial  or  other  assignment  for  the  bene-  33  Conn.  516,  531. 
fit  of  its  creditors.     The  court  did 
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solve  and  wind  up  the  corporation,  a.nd  that  a  receiver  has 
been  appointed  in  such  proceeding,  will  not  of  itself  prevent 
the  prosecution  of  an  action  by  a  creditor  against  the  corpora- 
tion, until  an  injunction  has  been  issued  against  the  prosecu- 
tion of  such  actions:^  the  principle  being  that  to  effect  the 
dissolution  of  a  corporation  for  all  purposes,  there  must  be,  — 
at  least  in  cases  where  its  charter  has  not  expired  by  limita- 
tion, or  been  repealed  by  the  Legislature,  under  a  reservation 
of  the  right  of  repeal,  —  a  judgment  of  a  court  of  competent 
jurisdiction  declaring  it  dissolved;  and  that,  until  the  rendi- 
tion of  such  a  judgment,  creditors  may  proceed  by  suit  against 
the  corporation,  unless  restrained  by  injunction.^  From  this 
it  equally  follows  that,  whether  the  theory  be  adopted  that  the 
commencement  of  proceedings  to  dissolve  and  wind  up  the 
corporation,  and  the  appointment  of  a  receiver  thereunder, 
dispense  with  the  necessity  of  creditors  reducing  their  claims 
to  judgments  at  law  against  the  corporation,  or  whether  the 
view  is  taken  that  they  ought  to  proceed  by  suit  against  the 
corporation  until  enjoined,  the  creditor  who  has  so  proceeded 
in  the  absence  of  an  injunction  against  him,  and  who  has 
reduced  his  demand  to  a  judgment  at  law  against  the  corpo- 
ration, is  not  in  a  worse  position  than  where  he  has  not  done 
so,  but  has  relied  upon  his  supposed  right  of  presenting  his 
claim  to  the  receiver  for  allowance.  In  either  case  his  posi- 
tion is  firm  and  secure.  If  the  view  be  taken  that  the  corpora- 
tion was  ipso  facto  dissolved  by  the  appointment  of  a  receiver, 
then  this  rendered  it  impossible  for  him  to  prosecute  his 
claim  to  a  valid  judgment,  such  as  would  be  evidence  to 
charge  a  stockholder;  and  this,  under  the  principle  of  the 
preceding  section,  would  exonerate  him  from  the  necessity  of 
prosecuting  his  claim  to  judgment.  If,  on  the  other  hand, 
the  corporation  had  not  so  become  dissolved,  his  judgment 
would  be  effectual  and  evidentiary  against  the  stockholders, 

»  Kincaid  v.  Dwinelle,  69  N.  Y.  terian  Church,  7  How.  Pr.  (N.  Y.) 
548,  551;  aflBrming  s.  c.  37  N.  Y.  Sup.  476;  Mickles  v.  Eochester  City  Bank, 
Ct.  326.  11  Paige  (N.  Y.),  118 ;  s.  c.  42  Am.  Dec. 

'  People  V.  Manhattan  Co.,  9  Wend.      103;  Kincaid  li.  Dwinelle,  swjjra. 
(N.  Y,)   351;  Ee  Eeformed  Presby- 
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and  his  position  would  be  equally  clear.*  But  -where  the  stat- 
ute provided  "that  all  proceedings  to  enforce  the  liability  of 
a  stockholder  for  the  debts  of  a  corporation  shall  be  either  by 
suit  in  equity,  conducted  according  to  the  practice  and  course 
of  equity,  or  by  an  action  of  debt  upon  the  judgment  obtained 
against  such  corporation;  and  in  any  such  suit  or  action,  such 
stockholder  may  contest  the  validity  of  the  claim  upon  which 
the  judgment  against  such  corporation  was  obtained,  upon  any 
ground  upon  which  such  corporation  could  have  contested  the 
same  in  the  action  in  which  such  judgment  was  recovered,"*-^ 
it  was  held  that  a  creditor  could  not  maintain  an  action  against 
a  stockholder  without  first  reducing  his  demand  to  a  judgment 
against  the  corporation,  and  making  that  judgment  the  foun- 
dation of  his  action  against  the  stockholder;  and  that  the  fact 
that  the  corporation  had  been  adjudged  a  bankrupt  did  not 
dispense  with  this  requirement.' 

§  3369.  De  Facto  Dissolution  not  Sufficient  where  the 
Claim  Sounds  in  Damagres.  —  Where  the  demand  of  the  claim- 
ant against  the  corporation  is  an  unliquidated  demand  sound- 
ing in  damages,  as,  for  instance,  a  claim  for  damages  for 
misrepresentations  made  by  the  corporation,  as  vendor,  in  a 
sale  of  chattels  to  the  claimant,  —  in  other  words,  where  the 
claimant's  demand  is  one  which,  from  its  very  nature,  ought 
to  be  established  by  the  verdict  of  a  jury,  and  on  which  the  cor- 
poration is  entitled,  under  constitutional  principles,  to  the 
verdict  of  a  jury, — he  ought  not  to  be  allowed  to  make  it  the 
basis  of  a  proceeding  against  stockholders  in  the  first  instance, 
especially  in  a  jurisdiction  other  than  that  of  the  residence  of 
the  corporation,  where  the  corporation  cannot  be  made  a 
party;  but  he  ought  to  be  required  to  reduce  his  demand  to  a 
judgment  in  the  first  instance,  by  an  action  at  law  against 

>  This  is  clearly  brought  out  by  124  N.  Y.  25,  33;  s.  c.  26  N.  E.  Rep. 
Allen,  J.,  in  Kincaid  v.  Dwinelle,  59     354. 

N.  Y.  548,  551,  and  his  language  is  '  E.  I.  Act  of  March  27,  1877,  ch. 

quoted  with  approval  in  the  opinion     600,  §  2. 
of  the  same  court  in  Hardman  v.  Sage, 

•  Fourth  Nat.  Bank  v.  Francklyn,  120  U.  S.  747. 
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the  corporation,  before  seeking  the  aid  of  equity  in  respect  of 
it  against  its  stockholders.  Nor  does  the  fact  that  the  corpo- 
ration has  suffered  a  de  facto  dissolution,  by  winding  up  its 
business,  distributing  all  its  assets,  and  ceasing  to  use  its  fran- 
chises, dispense  with  the  necessity  of  so  reducing  the  demand 
to  judgment  against  it;  because,  as  just  seen,  this  does  not  of 
itself  prevent  the  prosecution  of  an  action  at  law  against  the 
corporation.  In  such  a  case  nothing  but  a  legal  dissolution 
of  a  corporation  for  all  purposes,  such  as  will  prevent  the 
prosecution  of  an  action  and  the  recovery  of  a  judgment 
against  it,  will,  it  has  been  held  by  a  very  able  judge,  dispense 
with  the  necessity  of  a  judgment  at  law  against  it.^  A  mere 
de  facto  dissolution  does  not  have  this  effect;  for  the  law  is 
well  settled  that  a  corporation  is  not  dissolved  for  all  purposes 
by  the  mere  non-user  of  its  franchises,  or  the  want  of  assets, 
or  the  exhaustion  of  its  assets.^  For  instance,  a  national 
bank  does  not,  by  passing  into  liquidation  in  the  hands  of  a 
receiver,  lose  its  capacity  of  suing  and  being  sued.' 

§  3370.  Failure  to  Comply  with  Statutory  Requirements 
so  as  to  Become  Incorporate.  —  Where  the  privilege  of  ex- 
emption from  the  ordinary  lot  of  partners  is  granted  by  the 
Legislature,  on  condition  that  the  coadventurers  or  the  corpo- 
ration shall  comply  with  certain  statutory  requirements*  the  road 
is  open  to  a  direct  action  against  them  by  the  creditors,  as 
though  they  had  never  been  or  attempted  to  become  incorpo- 
rated; and  they  may  be  sued  without  the  property  of  the  cor- 
poration being  first  exhausted;^  and  even  where  such  a 
statute  *  requires  an  execution  against  the  corporation  to  be 
returned  unsatisfied  before  execution  shall  issue  against  a 

'  Swan  Land.  &c.  Co.  v.  Frank,  39  *  As  to-vrhich,  see  ante,  §§  224, 2969. 

Fed.  Kep.  456,  opinion  by  Blodgett,  J.  '  Marshall  v.  Harris,  55  Iowa,  182. 

'  Boston    Glass    Manufactory    v.  •  Here,    New  York    Laws,   1875, 

Langdon,  24  Pick.  (Mass.)  49;  g.  c.  35  ch.  611,  §  37,  making  stockholdeM 

Am.  Dec.  292 ;  post,  ch.  153.  liable  for  the  debts  of  the  corpora- 

'  Bank  of  Bethel  v.  Pahquioque  tion  to  sn  amount  equal  to  their  stock, 

Bank,  14  Wall.  (U.  S.)  383;  National  until  the  whole  amount  of  the  capital 

Bank  v.  Insurance  Co.,  104  U.  8.  64,  stock  has  been  paid  in  and  a  certifl- 

73.  cate  thereof  filed. 
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stockholder,  this  does  not  prevent  concurrent  actions  against 
the  corporation  and  a  stockholder.  It  merely  suspends  the 
remedy  of  the  creditor  against  the  stockholder,  after  the 
recovery  of  his  judgment  against  him,  until  after  judgment 
against  the  corporation  and  execution  thereon  returned  nulla 
bona} 

§  3371.  Either  Corporation  must  be  Insolvent  Generally, 
or  Creditor  must  have  Exhausted  His  Kemedies  against  It.  — 

The  conclusion  then  is,  that  under  any  theory  of  law  or  equity, 
■where  the  liability  of  the  stockholder  is  not  primary,  as  in  the 
case  of  a  mere  partner  or  original  undertaker,  one  of  two  things 
must  supervene  before  a  creditor  of  a  corporation  will  be  per- 
mitted to  proceed  against  him:  1.  Either  that  the  corporation 
Las  suspended  business  by  reason  of  insolvency,  and  suffered 
what  is  called  a  de  facto  dissolution;''  or  else,  although  the  cor- 
poration may  not  be  totally  insolvent,  and  may  continue  to 
be  what  is  called  a  going  concern,  the  creditor  must  have 
exhausted  his  legal  remedies  against  it  without  procuring  the 
satisfaction  of  his  debt.  Accordingly,  it  is  the  rule  in  Ohio 
that  where  a  corporation,  possessed  of  property  subject  to  levy 
and  sale  on  execution,  though  not  sufficient  to  pay  all  its 
debts,  continues  to  transact  its  business,  the  right  of  a  cred- 
itor to  enforce  the  statutory  liability  of  its  stockholders  does 
not  accrue  until  an  execution,  issued  upon  a  judgment 
against  it,  has  been  returned  unsatisfied  for  want  of  goods 
whereon  to  levy;  while,  if  there  is  such  a  de  facto  dissolution 
as  is  evidenced  by  a  suspension  of  business  by  reason  of  gen- 
eral insolvency,  this  condition  is  dispensed  with.' 

>  Walton  t>.  Coe,  110  N.  Y.  109;  ern  Man.  &c.  Co.,  48  Minn.  174;  s.  c. 

«.  c.  21  Am.  &  Eng.  Corp.  Oas.  646 ;  17  31  Am.  St.  Bep.  637 ;  15  L.  E,.  A.  470 ; 

N.E.Eep.  676;  16  N.Y.St.  Eep.  866;  45  Alb.  L.  J.  277;  36  Am.  &  Eng. 

4  EaU.  &  Corp.  L.  J.  377;  Young  v.  Corp.  Gas.  206;  50  N.  W.  Eep.  1117. 
Brice,  18  N.  Y.  St.  Eep.  945;  3  N.  Y.  »  Barrick  v.  Gifford,  47  Ohio  St. 

Supp.  123.  180;  ».  c.  21  Am.  St.  Eep.  798. 

'  Ante,  §  3345 ;  Hospes  v.  Northwest- 
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Article  IV.   Other  Conditions  Precedent. 

Sbction  Section 

3374.  Proving  claim  before  receiver.      3381.  What  necessary  to  a  good  de- 

3375.  Dispenses   with    necessity    for  mand. 

judgment,    even   -where   the     3382.  Notifying  stockholder  of   pro- 
statute  requires  a  judgment.  ceeding  against  corporation. 

3376.  Exhausting  deposits  made  with     3383.  Giving  notice  to  stockholder  of 

the  State.  the  default  of  the  corporation. 

3877.  Exhausting  equitable  assets  be-  3384.  Commencing  action  against  the 

iore  statutory  liability.  corporation  within   a  .given 

3378.  Exhausting     remedy     against  time. 

other    judgment   debtors   of     3385.  Call  by  directors  not  necessary 
corporation.  to  right  of  action  by  creditor. 

3379.  Not  necessary  to  exhaust  indi-     3386.  Assessing  the  shareholders  after 

vidual   UabUity  before    sub-  insolvency. 

jecting  what  is  due  on  share  3387.  Validity  of  this  assessment. 

subscriptions.  3388.  Tender  of  a  certificate  not  nec- 

3380.  Making  demand  upon  the  cor-  essary. 

poration  or  its  officers. 

I  3374.  ProviQg  Claim  before  Kecelver.  —  Upon  like 
grounds,  billholders  of  an  insolvent  bank  in  the  hands  of  a 
receiver  cannot  recover  of  shareholders  the  amount  for  which 
each  one  is  individually  liable  under  a  statute,  without  first 
proving  their  claim  before  the  receiver  and  taking  their  divi- 
dend there;  if  they  fail  so  to  prove  their  claim,  they  can 
recover  of  the  stockholders  only  so  much  as  would  have 
remained  unsatisfied  if  they  had  proved  their  claim  and 
received  their  dividends.  The  rule  of  equity  that  where  one 
creditor  has  a  claim  upon  two  funds,  and  other  creditors  upon 
one  of  them  only,  the  former  may  be  compelled  to  charge  his 
claim  upon  the  fund  not  chargeable  with  the  claims  of  the 
latter,  so  as  to  leave  them  a  larger  share  of  the  common  fund,* 
has  no  application  to  such  a  case.* 

§  3375.  Dispenses  \ritli  Necessity  for  Judgment  even 
-where  tlie  Statute  Requires  a  Judgment.  —  Even  where 
the  statute  makes  the  recovery  of  a  judgment  against  the 
corporation  a  condition  precedent  to  the  right  of  the  creditor 

»  Ex  parte  Kendall,  17  Ves.  514,  »  Grew  v.  Breed,  10  Met.  (Mass.) 

520;    Dorr   v.  Shaw,  4   Johns.    Ch.      569, 579. 
(N.  Y.)  17. 
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to  proceed  against  the  stockholder,  yet  where  a  circumstance 
supervenes,  which  renders  it  impossible  for  the  creditor  to 
prosecute  his  claim  to  judgment,  this  will  discharge  the  con- 
dition and  entitle  him  to  proceed  against  the  stockholder  with- 
out a  judgment  against  the  company.  This  may  happen  where 
a  corporation  has  been  dissolved  by  the  judgment  of  a  court 
of  competent  jurisdiction;*  or  where  it  has  been  adjudicated 
a  bankrupt  under  a  bankruptcy  law  which  restrains  the  prose- 
cution of  actions  against  it;  ^  or  where  its  assets  have  been 
impounded  by  a  court  of  equity,  by  means  of  a  receiver,  for  the 
purposes  of  a  general  winding  up  and  distribution,  especially 
if  there  is  also  an  injunction  against  the  further  prosecution 
of  judgments  at  law; '  or  where  they  have  been  placed  in  the 
hands  of  a  trustee,  for  the  benefit  of  the  creditors,  by  a  volun- 
tary assignment  made  by  the  corporation  under  an  assign- 
ment law,  like  that  of  Missouri,  which  allows  creditors  to 
prove  their  claims  before  the  assignee;  and  in  other  possible 
cases  that  might  be  stated.  In  either  of  these  cases  it  may 
be  reasoned  that  the  shareholder  cannot  be  held  to  object  to 
the  non-performance  of  a  condition  precedent  which  the  cor- 
poration, with  which  he  is  in  privity,  has,  by  its  own  act  or 
misfortune,  defeated. 

§  3376.  Exbausting  Deposits  Made  with  the  State. — Many 
of  the  States  have  adopted  the  policy,  both  as  to  banks  and 
insurance  companies,  of  requiring  a  deposit  of  securities  with 
an  officer  of  the  State  government,  for  the  protection  of  bill- 
holders  and  policy-holders.  Under  the  Indiana  Statute  of 
May  28,  1852,  "to  authorize  and  regulate  the  business  of  gen- 

'  As  in  Hardman  v.  Sage,  134  N.  Y.  Cohen  v.  New  York  Mutual  Life  Ins. 

25;  «.  e.  26  N.  E.  Eep.  354.  Co.,  50  N.  Y.  610;  s.  c.  10  Am.  Rep. 

*  As  in  Flash  v.  Conn,  109  TJ.  S.  522;  Semmes  v.  Hartford  Ins.  Co.,  13 
371,  and  in  Shellington  v.  Howland,  Wall.  (U.  S.)  158;  Hanger  v.  Abbott, 
53  N.  Y.  371;  with  which  compare  6  Wall.  (U.  S.)  532;  Lovett  v.  Corn- 
Handy «.  Draper,  89  N.  Y.  384 ;  Eocky  well,  6  Wend.  369 ;  People  v.  Bartlett, 
Mountain  Bank^).  Bliss,  89  N.  Y.  338,  3  Hill  (N.  Y.),  570;  Loomis  v.  Tifft, 
and  Birmingham  Nat.  Bankt;.  Mosser,  16  Barb.  (N.  Y.)  541. 
14Hun(N.  Y.),605.  Compare  Fourth  »  Post,  ch.  160;  Paine  v.  Stewart, 
Nat.  Bank  v.  Francklyn,  120  U.  S.  747 ;  33  Conn.  516,  531. 
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eral  banking,"  and  the  Act  of  March,  1855,  amendatory  thereto, 
no  suit  can  be  maintained  against  a  stockholder  in  any  such 
bank,  in  his  individual  character,  for  the  payment  of  any 
portion  of  the  regular  notes  issued  by  such  bank,  and  pro- 
tested for  non-payment,  until  it  is  shown  that  the  stocks 
deposited  with  the  Auditor  of  the  State  to  secure  the  redemp- 
tion of  the  circulation  are  first  exhausted,  or  that  the  bank 
is  insolvent.^ 

§  3377.  Exhausting:  Equitable  Assets  before  Statutory 
liability.  —  We  have  seen  that  the  sums  due  by  stockholders 
on  account  of  their  stock  subscriptions  are  a  part  of  the 
equitable  assets  of  the  corporation, — that  is,  in  the  contem- 
plation of  courts  of  equity,  they  are  a  part  of  its  capital 
stock.^  The  individual  statutory  liability  of  stockholders  is 
generally  a  superadded  fund  for  the  security  of  creditors. 
Must  the  creditor  exhaust  the  other  equitable  assets  of  the  cor- 
poration before  he  can  proceed  against  this  superadded  fund? 
Must  he  call  in  what  is  due  on  account  of  stock  subscrip- 
tions before  he  can  proceed  against  the  stockholder  to  enforce 
his  individual  statutory  liability?  It  has  been  held  that  he 
need  not,  and  it  is  apprehended  that  this  will  not  be  ques- 
tioned. A  judgment,  an  execution,  and  a  return  of  nulla  bona 
against  the  corporation  furnish  a  sufficient  foundation  for  a 
ptftceeding  against  a  stockholder,  under  a  statute  making  him 
liable  for  his  proportionate  share  of  the  debts  of  the  company. 
In  such  a  proceeding,  a  plea  which  alleges  the  existence  of 
choses  in  action,  not  subject  to  garnishment,  in  the  hands  of 
a  receiver  of  the  corporation,  of  equitable  assets,  and  of  an 
uncalled  subscription  for  stock  in  the  hands  of  stockholders, 
is  bad  on  demurrer.'  But  another  court  has  taken  the  view 
that  where  the  stockholder  is  proceeded  against  in  an  action 
at  law  to  enforce  a  statutory  liability,  grounded  upon  the  fact 
that  the  corporation  became  indebted  in  excess  of  its  assets,  it 
is  competent  for  the  stockholder  to  show  in  defense  that  the 
assets  of  the  corporation  in  the  hands  of  a  receiver,  includ- 

1  Toucey  v.  Bowen,  1  Biss.  (T7.  S.)  '  Ante,  §  2952. 

81.  "  Thornton  v.  Lane,  11  Ga.  459, 514. 
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ing  assessments  upon  shares  of  stock  not  yet  paid  up,  are 
sufficient  to  meet  its  obligations.*  So,  it  has  been  held,  under 
a  statute,  that  the  receiver  of  a  banking  corporation  could 
not,  before  applying  to  the  satisfaction  of  the  debts  of  the 
corporation  the  assets  in  his  hands,  proceed  to  assess  the 
several  shareholders."  The  ^decision  appears  to  have  been 
influenced  by  the  terms  of  a  statute,  but  it  is  thought  that 
the  rule  would  be  the  same  under  proper  conceptions  of 
equitable  administration. 

§  3378.  lEIxhaiisting'  Remedy  against  Otlier  Judgment 
Debtors  of  Corporation.  —  It  has  been  held  that  where  the 
plaintiff's  judgment  not  only  runs  against  the  corporation, 
but  also  against  others  impleaded  with  the  corporation,  he 
cannot  maintain  a  proceeding  against  a  stockholder  to  seques- 
ter what  is  due  by  him  to  the  corporation,  in  respect  of  his 
unpaid  subscription,  without  first  exhausting  his  remedy 
against  his  judgment  debtors  other  than  the  corporation.' 

§  3379.  Not  Kecessary  to  Exhaust  Individual  Liability 
before    Subjecting  "What  is    Due  on  Share  Subscriptions.  — 

The  fact  that  the  creditor  may  have  a  concurrent  remedy  at  law 
against  the  shareholder,  or  against  other  shareholders,  does  not 
necessarily  oust  the  jurisdiction  of  a  court  of  equity  to  subject 
to  the  payment  of  his  debt  what  may  be  due  from  the  share- 
holder to  the  corporation,  as  so  much  unpaid  on  his  share  sub- 
scription. Upon  this  subject  the  Supreme  Court  of  California 
have  lately  quoted  with  approval  the  following  language  of 
the  author  in  a  former  work:  "  The  elemental  rule  of  equity 
jurisprudence  that  a  court  of  this  character  will  deny  its  aid 
to  a  suitor  who  has  an  adequate  remedy  at  law,  except  in  cases 
of  concurrent  jurisdiction,  applies  to  this  subject  only  so  far 
as  that  these  courts  withhold  their  aid  to  a  judgment  creditor 
of  a  corporation  in  respect  of  the  liability  of  shareholders, 

•  Stewart  ».  Lay,  46  Iowa,  604.  a.    c.   24   Pac.    Rep.    438;  Burch  v. 
'  Re  Reciprocity  Bank,  22  N.  Y.      Glover,  1  Wash.  250 ;  i.  c.  24  Pac.  Rep. 

9,  18.  489;   Burch  v.  Moore,  1  Wash.  249; 

•  Burch  t».  Taylor,  1  Wash.  245 ;      s.  c.  24  Pac.  Rep.  439. 
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when  there  are  legal  assets  of  the  corporation  within  reach  of 
his  execution.  The  general  rule  is,  that  although  a  creditor 
has  a  concurrent  remedy  against  a  shareholder  at  law,  this 
does  not  oust  the  jurisdiction  of  the  courts  of  equity."  ^  While, 
therefore,  the  rule  obtains  which  has  been  already  stated,  that 
the  creditor  cannot  proceed  against  the  shareholder  until  he 
has  exhausted  his  legal  remedies  against  the  corporation, 
yet  he  can  proceed  against  the  shareholder  in  equity,  to  sub- 
ject to  the  payment  of  his  debt  what  is  due  from  the  share- 
holder as  unpaid  on  his  share  subscription,  without  having 
proceeded  to  charge  the  shareholders  in  respect  of  their  super- 
added statutory  liability,  —  that  is  to  say,  to  exhaust  his  legal 
remedies  against  them.^ 

§  3380.  Making  Demand  upon  the  Corporation  or  Its  Offi- 
cers.— If  the  liability  of  the  stockholder  is  secondary,  to  he 
pursued  only  after  the  creditor  has  exhausted  his  remedy 
against  the  corporation,  the  least  that  could  be  expected  of 
him  would  be  to  demand  the  payment  of  his  debt  of  the  offi- 
cers of  the  corporation.  There  are  also  circumstances  under 
which  the  creditor  would  not  be  allowed  to  maintain  an  action 
against  the  corporation,  without  making  a  demand  previous  to 
the  commencement  of  the  action.  This,  under  a  correct 
remedial  system,  would  be  the  case  where  the  creditor  of  a 
bank  sues  for  his  deposit;  for,  although  a  deposit  of  money  in 
a  bank  is  not,  in  a  strict  sense,  a  bailmeiit,  but  creates  the 
relation  of  debtor  and  creditor  between  the  banker  and  the 
depositor,  yet  it  creates  this  relation,  subject  to  an  under- 
standing, implied  from  the  custom  of  business  or  the  practice 

•  Thomp.'Stockh.,  §  265.     Quoted  creditors  who  may  come  in  for  pay- 

with  approval  in  Potter  v.  Dear,  95  ment.      Such  a  proceeding  may  be 

Oal.  578,  581.    The  same  principle  is  maintained,   although   the   creditors 

stated  by  Mr.  Morawetz,  where  he  have   a   statutory  right   to  proceed 

says  that  a  judgment  creditor,  after  against  the  shareholders  directly  at 

the  return  of  his  execution  nuMa  6ona,  law.    Morawetz  Priv.  Corp.,  2d  ed., 

may  maintain  an  action  to  compel  §  866. 

the   shareholders    to    contribute   so  '  Potter   v.    Dear,    95   Oal.    578; 

much  of   the  capital  subscribed  by  Baines  ti.  Babcock,  95  Oal.  581 ;  «.  c. 

them  as  will  be  sufficient  to  satisfy  29  Am.  St.  Bep.  158 ;  10  Rail.  &  Corp. 

the  claims  of  the  plaintiB  and  other  L.  J.  375 ;  27  Pac.  Bep.  674. 
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of  the  particular  bank,  that  the  creditor  will  demand  his 
money  by  presenting  his  check,  his  bank-book,  or  otherwise. 
A  rule  of  procedure,  which  would  enable  him  to  sue  the  bank 
before  his  money  had  been  demanded  in  the  customary  way 
would  be  oppressive;  though  it  is  believed  that  there  are  such 
rules  in  some  of  the  States,  under  the  operation  of  statutes 
dispensing  with  demand  prior  to  bringing  actions.  But  it  is 
obvious  that,  whether  the  creditor  proceeds  by  action  against 
the  corporation,  or  against  the  stockholder,  circumstances  may 
exist  dispensing  with  the  necessity  of  a  demand,  even  where 
the  general  theory  of  the  law  would  otherwise  require  it.  The 
law  does  not  require  a  party  to  do  a  vain  thing;  and  if  the 
circumstances  are  such  that  the  demand  could  not,  or  obvi- 
ously would  not,  be  complied  with,  there  is  no  good  reason 
why  the  law  should  require  it  to  be  made.  Thus,  a  general 
suspension  by  a  bank,  and  its  failure  to  pay  its  billholders 
generally,  was  held  sufficient  to  enable  a  billholder  to  sue  a 
stockholder  without  making  a  special  demand  of  payment.* 
And  so,  where  a  bank  had  failed  and  closed  its  doors,  it 
was  held  that  the  holder  of  one  of  its  certificates  of  deposit 
might  bring  an  action  under  a  statute  against  one  of  its 
stockholders,  without  first  going  through  the  vain  formality 
of  making  a  demand  upon  the  bank.* 

§  3381.  What  Necessary  to  a  Good  Demand.  —  Under  a 
statute  requiring  a  demand  upon  the  corporation  before 
bringing  suit  against  any  stockholder,^  the  demand  must  be 
personally  made  by  some  one  authorized  to  receive  payment, 
so  that  payment  may  be  made  at  once,  unless  it  is  refused  on 
grounds  which  dispense  with  a  proper  demand.^  A  demand 
by  letter  will  therefore  be  good  where  the  treasurer  of  the  cor- 
poration informs  the  creditor  that  the  corporation  cannot 
pay,   and  fails   to  expose   property   to   meet  the  debt.^     In 

*  Lane  v.  Morris,  8  Ga.  468.  •  Haynes  v.  Brown,  36  N.  H.  545. 
'  Hodgson  V.  Oheever,  8  Mo.  App.      Compare  Phelps  v.  Gilchrist,  28  K.  H. 

818.  266. 

*  Eev.  Stat.  N.  Y.  1842,  ch.  146,  "  Connecticut  Eiver  Sav.  Bank  v. 
§  S.    See,  also,  Gen.  Stat.  N.  H.  1867,      Fiske,  60  N.  H.  363. 

ch.  136,  §^  1,  2,  3. 
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another  decision  the  same  court  has  stated  more  explicitly 
that  such  a  demand  should  be  a  request  for  the  immediate 
payment  of  a  liability  fully  due;  made  personally  by  the 
creditor  or  his  authorized  agent,  holding  and  exiiibiting,  or 
stating  specifically,  the  character  and  amount  of  such  liability ; 
upon  some  agent  of  ths  corporation  shown  by  evidence,  or  by 
law  and  usage  entitled,  and  so  presumed  to  hold  the  funds  of 
the  corporation  for  the  purpose  of  paying,  and  whose  duty  it 
is  to  pay,  such  liability;  at  his  office,  or  other  usual  place  of 
business,  during  business  hours  of  the  day  of  the  demand;  or 
upon  some  agent  of  the  corporation,  whose  duty  it  is  to  see 
that  the  debts  of  the  corporation  are  duly  paid,  and  that 
means  are  seasonably  provided  for  and  applied  to  that  pur- 
pose, or  that  a  meeting  of  the  stockholders  is  called  to  pro- 
vide such  means.*  If  we  may  accept  the  analogy  applicable 
in  cases  of  a  demand  by  a  landlord  for  rent,  it  will  be  enough 
if  both  parties  understand  that  a  demand  is  made;  ^  but  it 
has  been  held  that  the  most  formal  demand,  drawn  up  by  the 
attorneys  of  the  creditors,  and  left  with  the  officers  of  the  cor- 
poration by  a  messenger  not  authorized  to  receive  payment  at 
the  time,  does  not  comply  with  such  a  statute.'  As  to  the 
place  where  the  demand  should  be  made,  it  has  been  held, — 
under  a  statute  of  Massachusetts  requiring  a  demand,  in  the 
eounty  in  which  the  corporation  had  its  usual  place  of  busi- 
ness, on  an  execution  against  the  corporation, — that  evidence 
of  meetings,  and  the  keeping  of  the  official  records  and  books, 
and  of  printed  headings  of  the  corporation,  giving  the  address 
«f  the  treasurer  in  that  county,  is  sufficient  to  warrant  a  find- 
ing that  the  corporation  has  a  usual  place  of  business  there.* 

§  3382.  Notifying:     Stockholder    of    Proceeding     against 
Corporation.  —  Where  the  view,  spoken  of  elsewhere,^  that  a 

>  Harvey  v.  Chase,  38  N.  H.  272.  54  N.  H.  295;  and  as  to  demands  for 

'  Norris  V.  Morrill,  40  N.  H.  395,  assessments,  see  ante,  §^  1747,  2931. 

401.    For  a  letter  from  a  stockholder  '  Haynes  v.  Brown,  86  N.  H.  645, 

to  the  treasurer  of  the  company,  which  564. 

showed  that  a  demand  had  been  made  *  Krst  Nat.  Bank  v.  Hingham  Man. 

upon  the  stockholder  for  an  assessment,  Oo. ,  127  Mass.  563. 

see  Ossipee  &c.  Man.  Oo.  v.  Oanney,  *  Ante,  §  3349. 
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summary  remedy  will  lie  against  the  stockholder  without 
notice  and  without  violating  any  constitutional  right,  was 
taken,  a  proceeding  which  subjected  the  body  and  estate  of  a 
casual  shareholder  in  a  corporation  to  execution  for  the  satis- 
faction of  a  corporate  debt,  without  notice  of  the  suit  against 
the  corporation  and  an  opportunity  to  contest  the  question  of 
his  liability,  fell  into  disfavor  in  Massachusetts,  with  the 
growth  of  manufactories  and  the  consequent  multiplication  of 
corporations.  Accordingly,  we  meet  with  a  statute  in  that 
State  reading:  "  The  person  or  property  of  any  stockholder 
in  a  manufacturing  corporation  shall  not  be  hereafter  taken 
upon  any  execution  issued  against  the  corporation,  unless  the 
summons  in  the  action  was  left  with  said  stockholder."  ^  This 
statute  did  not  require  any  change  in  the  writ  or  declaration 
from  the  form  previously  in  use  in  suits  against  corporations. 
It  did  not  enable  a  stockholder  to  contest  the  liability,  even 
where  the  corporation  allowed  a  judgment  to  go  against  it  by 
default.  The  statute  simply  gave  the  stockholder  so  sum- 
moned the  right  to  appear  and  be  heard  upon  the  question  of 
his  being  a  member  of  the  corporation,  instead  of  driving  him 
to  test  the  question  in  an  action  of  trespass  against  an  officer 
who  had  levied  on  his  body  or  goods  under  the  former  statute.* 
But  stockholders  summoned  under  this  statute  are  entitled  to 
set  up  a  defense,  the  substance  of  which  is  that  the  real  plain- 
tiff is  another  stockholder,  and  therefore  disabled  from  suing.' 
They  may  show  that  the  plaintiff  took  the  note  sued  on  when 
overdue,  and  without  consideration,  and  that  he  holds  it  for 
the  sole  use  and  benefit  of  the  payee,  who  is  a  stockholder  in 
the  corporation,  and  equally  liable  on  it  with  themselves.* 
The  liability  of  a  stockholder,  not  summoned  to  appear  in  con- 
formity with  this  statute,  is  extinguished  by  the  judgment 

»  Stat.  Mass.  1851,  ch.  315,  §  1.  moned,  severally  denying  their  lia- 

'  Holyoke  Bank  v.  Goodman  Paper  bUity,  were  not  entitled  to  separate 

Man.  Co.,  7  Gush.  (Mass.)  576;  Far-  juries.    Ibid. 

num  V.  Ballard  Vale  Machine  Shop,  *  Compare  ante,  §  3125. 

12  Oush.   (Mass.)  607;   Bobbins  v.  •  Thayer*.  Union  Tool  Co.,  4  Gray 

Justices,  12  Gray  (Mass.),  225.    Sev-  (Mass.),  75. 

eral    atockholders  separately    sum- 
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against  the  corporation,  in  which  the  original  cause  of  action 
becomes  merged.  This  was  held,  however,  in  a  case  where  tLe 
stockholder  had  ceased  to  be  such  a  year  before  the  rendition 
of  the  judgment  against  the  corporation.'  Nor  is  the  liability 
of  a  person  as  a  stockholder  established  merely  by  proof  that 
he  was  summoned  in  the  suit  in  which  judgment  was  ren- 
dered against  the  corporation,  and  failed  to  appear.* 

§  3383.  Givingr  Notice  to  the  Stockholder  of  the  Pefault  of 
the  Corporation.  —  Under  a  statute  of  Maine,  providing,  in 
substance,  that  where,  after  demand  of  payment  by  the  cred- 
itor upon  the  corporation,  the  latter  should,  for  the  period  of 
sixty  days,  fail  to  pay  the  debt  or  to  expose  property  from 
which  the  creditor  could  procure  its  satisfaction,  he  shoiild 
have  a  right  of  action  against  its  stockholders,  —  it  is  held 
necessary,  under  the  general  principles  of  law,  for  the  cred- 
itor, before  he  can  bring  his  action  against  a  stockholder,  to 
notify  the  stockholder  of  the  default  of  the  corporation.' 
The  court  likened  the  position  of  the  stockholder  to  that  of 
a  guarantor,  who,  under  well-settled  principles,  is  entitled  to 
notice  of  the  default  of  the  principal  whose  debt  he  has  guar- 
anteed.* But  under  a  statute  of  Maine,  similar  to  earlier  stat- 
utes of  Massachusetts  allowing  creditors  of  corporations  to 
have  execution  against  their  stockholders  in  certain  cases,  it 
has  been  held  that  where  an  officer,  having  an  execution 
against  a  corporation,  has  given  a  stockholder  a  notice  of  his 
intention  to  levy  on  his  individual  property,  unless  the  stock- 
holder points  out  to  him  corporate  property  sufficient  to  satisfy 
his  debt,  —  it  is  not  necessary  for  the  creditor  or  the  levying 

'  Handraham   v.    Cheshire    Iron  (Mass.)    223;    Sturges    ti.    Bobbins, 

Works,  4  Allen  (Mass.),  396;  Mason  7  Mass.  301;  Dyer  v.  Eich,  1  Met. 

V.    Cheshire   Iron   Works,   4   Allen  (Mass.)  180;  Lent  v.  Padelford,    10 

(Mass.),  398.  Mass.  230;  s.  c.  6  Am.  Dec.  119;  Saf- 

"  Mason  v.  Cheshire  Iron  Works,  ford  v.  Stevens,  2  Wend.  (N.  Y.)  158 ; 

4  Allen  (Mass.),  398.  Bapelye  v.  Bailey,  3  Conn.  438;  s.  c. 

»  Hicka«.  Burns,  38  N.  H.  141.  8  Am.  Dec.  199;  Dix  v.  Flanders,  1 

*  Norton  v.  Eastman,  4  Me.  521,  N.  H.  246;  Watson  r.Walker,  23  N.  H. 

525;  Howe  v.  Nickels,   22  Me.  175;  471;  Whitton  v.  Whitton,  38  N.  H. 

Babcock  v.  Bryant,  12  Pick.  (Mass.)  127;  «.  c.  75  Am.  Dec.  163. 


133, 135 ;  Mussey  v.  Kayner,  22  Pick. 
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oflBcer  to  give  a  further  and  distinct  notice  of  an  intention  to 
commence  an  action  against  the  stockholder  before  it  can  be 
instituted.* 

§  3384.  Commencing'  Action  against  the  Corporation  within 
a  Given  Time.  —  There  are  statutes,  in  the  nature  of  statutes 
of  limitation,  and  hence  more  fully  considered  under  that 
head,''  which  impose,  as  a  condition  precedent  to  the  right  of 
a  creditor  to  pursue  a  stockholder,  that  he  shall  have  com- 
menced suit  against  the  corporation  within  a  certain  time 
after  the  contracting  of  the  debt, — generally  one  year.^  Such 
a  statute  is  not  complied  with  by  the  commencement  of  a  suit 
for  a  part  of  the  debt.  Accordingly,  where  a  creditor  brought 
an  action  against  a  corporation,  before  a  justice  of  the  peace, 
upon  an  account  for  work  and  labor,  etc.,  amounting  to 
$366.60,  the  complaint  claiming  $200  only  (that  being  the 
extent  of  the  justice's  jurisdiction),  and  no  suit  had  been 
brought  against  the  company  for  the  balance  of  the  account, 
it  was  held,  in  an  action  by  a  creditor  against  a  stockholder, 
that  the  recovery  must  be  limited  to  $200  and  interest.* 

§  3385.  Call  by  Directors  not  Necessary  to  Kight  of  Action 
by  Creditor.  —  Where  subscriptions  are  payable  upon  call,  the 
creditor  need  not,  as  a  prerequisite  to  his  right  of  action,  have 
tried  to  induce  the  corporation  to  make  a  call.°  Whilst,  as 
already  seen,  the  corporation  cannot  maintain  an  action 
against  the  stockholder  under  most  of  the  contracts  of  sub- 
scription, without  first  making  a  call  and  giving  him  notice 
thereof,"  yet,  when  the  corporation  becomes  insolvent,  it  is 
not  necessary  to  let  in  the  right  of  the  creditor  to  proceed 
against  the  stockholder,  or  against  his  estate,  that  the  call 
should  have  been  made;'  but  in  a  winding-up  proceeding  in 

•  Ingalls  V.  Oole,  47  Me.  530.  "  Thompson  v.  Eeno  Sav.  Bank,  19 
>  Post,  §  3768.                                         Nev.  171 ;  s.  c.  3  Am.  St.  Rep.  881. 

•  Laws  N.  Y.  1848,  ch.  40,  ^  24;  2  «  Ante,  «  1702, 1747. 

Rev.  Stat.  N.  Y.,  5th  ed.,  663,  ^  47.  '  Where  the  subscriber  makes  an 

•  Shellington  v.  Howland,  67  Barb,  assignment  for  the  benefit  of  his  cred- 
(N.  Y.)  14;  8.  c.  aflBrmed  in  53  N.  Y.  itors,  and  the  corporation  becomes 
371.  insolvent,  a  creditor  of  the  latter  may 
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equity,  bankruptcy,  or  under  a  voluntary  assignment  for  cred- 
itors, the  court,  or  other  statutory  oflBcer,  will  make  the  neces- 
sary call.' 

§  3386.  Assessing'   the    Shareholders    after  Insolvency. — 

As  already  seen,  when  a  corporation  becomes  dissolved, 
either  de  jure  or  de  facto,  and  a  court  of  equity  lays  hold 
of  its  assets  for  the  purpose  of  administering  them  as  a 
trust  fund  for  its  creditors,  the  necessity  of  an  assessment 
by  the  directors  ceases;  but  the  court  itself  will  make  the 
assessment  after  ascertaining  what  assessment  is  necessary 
to  liquidate  its  debts  and  pay  the  costs  of  the  winding-up 
proceeding.^  This  assessment  must  be  made  by  the  court  or 
by  some  officer  authorized  by  statute  to  make  it.  For  instance, 
in  the  winding  up  of  a  national  bank  it  is  ordered  by  the 
Comptroller  of  the  Currency,  under  a  provision  of  the  National 
Currency  Act.'  In  the  absence  of  a  statute  authorizing  a 
receiver  to  make  it,  it  cannot  be  made  by  him;  but  it  is  for 
the  court  to  determine  the  amount  of  the  indebtedness  of  the 
corporation,  and  to  fix  the  percentage  which  will  be  assessed 
against  each  share.*  To  this  end  it  is  necessary,  according 
to  the  ordinary  practice  of  chancery,  that  an  account  should 
be  taken  of  the  assets  and  debts  of  the  corporation,  of  the 
aggregate  amount  unpaid  by  the  stockholders  or  otherwise 
assessable  against  them,  and  of  the  amount  unpaid  or  other- 
wise assessable  against  each  particular  stockholder,  in  order 
that  a  just  and  ratable  assessment  may  be  made  upon  them; 
and  this  necessarily  requires  a  proceeding  in  equity,  or,  under 
the  codes,  a  proceeding  of  that  nature.^  Until  such  an  ac- 
count has  been  taken,  and  an  order  of  the  court  made,  in  the 
nature  of  a  call  upon  the  stockholders,  the  receiver  cannot 


enforce  his  claim  against  the  estate  of         •  Hawkins  v.  Glenn,  131  U.  S.  319 ; 

the  subscriber,  though  no  calls  on  the  ante,  i  2961 ;  post,  §  3537. 
subscription  had  been  made  at  the         '  Kennedy    v.    Gibson,    8    Wall, 

time  of  the  assignment.    Samainego  (TJ.  S.)  498,  505 ;  dictum  in  Sanger  v. 

V.  Stiles  (Ariz.),  20  Pac.  Eep.  607.  Upton,  91  U.  S.  56,  69. 

1  Post,  §  3537.  '  Chandler  v.  Keith,  42  Iowa,  99. 

"  Mann  v.  Pentz,  3  N.  Y,  415,  423. 
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maintain  an  action  against  them;*  and  the  same  rule  is 
applicable  where  the  assets  of  the  insolvent  corporation  are 
being  administered  by  an  assignee  under  a  State  insolvent 
law.^  In  such  a  case  the  rule,  after  careful  consideration, 
has  been  said  to  be  this:  That  where  the  total  amount  which 
is  due  and  payable  from  all  the  stockholders  is  not  more  than 
sufficient  to  pay  the  debts  of  the  corporation,  no  previous 
assessment,  either  by  the  directors  or  by  a  court  of  equity, 
is  necessary  as  a  prerequisite  to  the  bringing  of  an  action  at 
law  by  the  assignee  of  the  corporation  against  a  stockholder  for 
his  unpaid  balance.  But  where  the  total  amount  due  by  the 
stockholders  will,  if  collected,  be  much  more  than  sufficient 
to  pay  the  corporate  debts,  either  an  assessment  by  the  direct- 
ors of  the  necessary  amount,  or  an  order  of  a  court  of  equity 
as  a  substitute  for  such  assessment,  is  necessary  as  a  prelimi- 
nary to  the  right  to  sue  at  law.* 

§  3387.  Validity  of  this  Assessment.  —  This  assessment,  in 
order  to  be  valid,  must  be  equal  and  ratable.  This,  as  already 
seen,*  is  the  rule  where  the  corporation  itself  makes  the 
assessment,  and  sues  to  enforce  it  while  it  is  a  going  concern ; 
and  on  parallel  grounds  of  justice  it  must  be  the  same  where 
a  court  of  equity  makes  the  assessment  for  the  purpose  of 
raising  funds  to  liquidate  the  debts  of  the  corporation. 
Moreover,  on  the  plainest  principles  of  justice,  the  stock- 
holder ought  here,  as  where  the  assessment  is  made  by  the 
directors,  to  have  notice  of  it  before  being  sued  for  not  pay- 
ing it,  —  though,  on  principles  of  convenience,  the  notice  may 
be,  and  often  is,  given  by  some  form  of  publication,  and  not 
by  direct  personal  notification.*  To  this  principle  there  are 
exceptions  in   Pennsylvania*  and   some   other   States;    but 

*  Mann  v.  Pentz,  SN.  Y.  415,  423;  Chandler  v.  Keith,  supra. 
•  Boeppler    v.   Menown,    17    Mo.  '  Ante,  5  1721 ;  also  post,  §  8539. 

App.  447.  »  Ante,  §  1756. 

'Ibid.    To   the  same    effect,   see  »  j4nie,  §§  1749,  1750;  SpellierElec- 

Citizens'  &c.  Sav.  Bank  v.  Gillespie,  tr'-  Time  Co.  v.  Geiger,  147  Pa.  St. 

115  Pa.  St.  564;  «.  c.  9  Atl.  Eep.  73;  399;  s.  c.  23  Atl.  Kep.  547. 
7  Cent.  Eep.  523. 
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they  are  ill-founded,  unjust,  and  oppressive.*  Moreover,  the 
shares  cannot  be  assessed,  even  for  the  benefit  of  creditors, 
in  plain  violation  of  the  contract  of  subscription.  But, 
as  already  seen,''  there  is  a  strong  tendency  on  the  part  of 
the  courts,  proceeding  on  general  principles  of  justice,  to 
discharge  conditions  in  contracts  of  subscription  for  shares 
in  regard  of  the  assessability  of  the  subscriber,  where  it  is 
necessary  to  do  so  in  order  to  liquidate  the  debts  of  the  cor- 
poration after  its  insolvency.  And  even  while  the  company 
continues  to  be  a  going  concern,  there  is  a  tendency  to  con- 
strue conditions  restricting  the  power  of  the  company  to 
assess  the  shares,  as  conditions  subsequent,  and  not  as  condi- 
tions precedent;  since  to  construe  them  as  conditions  prece- 
dent might  prevent  the  company  from  raising  the  money  to 
prosecute  its  enterprise,  and  thus  defeat  the  purpose  of  its 
existence.'  Thus,  we  find  a  holding  to  the  eSect  that  stipula- 
tions in  a  contract  of  subscription  for  the  shares  of  a  railway 
company,  that  certain  percentages  of  the  subscription  should 
be  paid  at  certain  stages  in  the  progress  of  the  work,  are  not  to 
be  regarded  as  conditions  precedent,  for  the  reason  that  so 
to  hold  might  prevent  the  company  from  raising  the  money  to 
complete  the  work  to  such  stages,  and  so  defeat  the  object 
of  the  incorporation.^ 

§  3388.  Tender  of  a  Certificate  not  Necessary.  —  We  have 
already  seen  *  that  the  issuing  of  a  share  certificate  to  a  sub- 
scriber for  shares  is  not  at  all  necessary  to  make  him  a  share- 
holder, the  certificate  being  merely  a  supplementary  evidence 

*  Questions   are   constantly  being  such  a  sense   that    the    corporation 

suggested  by  recent  decisions  concern-  could  defend  against  its  payment  on 

ing  the  validity  of  assessments  against  that  ground.     Taylor  v.  North  Star 

shareholders,  both  by  the  directors  Gold  Mining  Co.,  79  Oal.  285;  s.  c.  2] 

while  the  company  is  a  going  concern,  Pac.  Eep.  753.    See  ante,  5  3115. 

and  by  the   courts  in  a  winding-up  '  Ante,  §  3385,  et  seq. 

proceeding  after  insolvency.     It  has  ',     '  Ante,  §  1342,  et  seq. 

been  ruled  that  it  is  not  a  good  defense  '  McGinnis  v.  Kortkamp,  24   Mo. 

to  an  assessment  to  raise  money  to  App.  378. 

pay  a  corporate  debt  that  the  debt  was  "  Ante,  ^  1140. 
ultra  wreii,  unless  it  was  ultra  vires  in 
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of  his  title,  and  that  in  an  action  by  the  corporation  against 
him  for  assessments  in  respect  of  his  shares  it  is  no  defense 
on  his  part  that  no  certificate  has  been  issued  to  him.'  It 
must  occur  to  every  one,  and  for  reasons  at  least  as  strong, 
that  the  issuing  or  tendering  of  a  share  certificate  to  a  share- 
holder is  not  a  condition  precedent  to  the  right  to  maintain 
an  action  against  him,  whatever  be  its  form,  by  or  on  behalf 
of  a  creditor  or  creditors  of  the  corporation  for  debts  due  by 
the  corporation. 

•  Ante,  §  1962;  Astoria  &c.  R.  Co.  v.  Hill,  20  Or.  177;  ».  c.  25  Pac.  Rep.  379. 
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§    3392.    Judg'ment    against     Corporation     Conclusive. — 

Whilst,  as  hereafter  seen/  the  stockholder  is  denied  the  privi- 
lege of  appearing  and  contesting  the  merits  of  a  suit  against 
the  corporation,  although  he  may  he  ultimately  liahle  in  re- 
spect of  the  judgment  therein  rendered,  yet  when  a  judgment  is 
rendered  against  the  corporation,  it  establishes,  as  conclusively 


Post,  §§  3504,  4476,  et  seq. 
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as  any  judgment  can  establish,  the  matter  in  litigation,  the  lia- 
bility of  the  corporation  to  pay  the  debt.  Like  any  other 
judgment,  it  may  be  impeached  for  fraud,  or  for  want  of  juris- 
diction, by  a  party  entitled  to  question  it,  but  it  cannot  be 
'  assailed  collaterally  by  a  stockholder  for  any  other  cause, when 
sought  to  be  charged  in  respect  of  it.  It  is  valid  until  reversed 
in  a  direct  proceeding,  and  concludes  the  stockholder,  who  is 
in  privity  with  the  corporation.' 

§  3393.  Theory  and   Extent    of  This  Doctrine.  —  All    the 

foregoing  cases  imply  that  the  stockholder  is  in  privity  with  the 
corporation  —  a  part  of  it,  so  to  speak  —  and  bound  by  the 
judgment  against  it  by  representation.  They  proceed  upon 
the  view  that  it  is  quite  unnecessary  to  the  conclusiveness  of 
the  judgment  as  established,  for  the  purpose  of  charging  him 
with  the  indebtedness  of  the  corporation,  that  he  have  had 
notice  and  an  opportunity  to  defend  in  that  action:  the  law  is, 


>  Merrill  v.  Suffolk  Bank,  31  Me. 
57 ;  «.  c.  50  Am.  Dec.  649 ;  Came  o. 
Brigham,  39  Me.  35;  Milliken  v. 
Whitehouse,  49  Me.  527,  529;  Slee  v. 
Bloom,  20  Johns.  (N.  Y.)  669;  Moss 
V.  Oakley,  2  HDl  (N.  Y.),  265;  Bel- 
mont «.  Coleman,  1  Bosw.  (N.  Y.) 
188 ;  Donworth  v.  Coolbaugh,  5  Iowa, 
300;  Wilson  v.  Pittsburgh  &c.  Coal 
Co.,  43  Pa.  St.  424 ;  Grund  v.  Tucker, 
6  Kan.  70;  Gaskill  v.  Dudley,  6  Met. 
(Mass.)  546;  s.  c.  39  Am.  Dec.  750; 
Miller  v.  White,  57  Barb.  (N.  Y.)  504; 
8  Abb.  Pr.  (n.  s.)  (N.  Y.)  46;  Thayer 
V.  New  England  &c.  Co.,  108  Mass. 
523 ;  Conklin  v.  Furman,  8  Abb.  Pr. 
(N.  s.)  (N.  Y.)  161;  Corse  v.  Sanford, 
14  Iowa,  235;  Stutz  v.  Handley,  7 
RaU.  &  Corp.  L.  J.  407 ;  s.  c.  41  Fed. 
Eep.  531;  Howard  v.  Glenn,  85  Ga. 
238;  t.  c.  21  Am.  St.  Kep.  156;  11 
S.  E.  Eep.  610;  Glenn  v.  Liggett,  135 
V.  S.  633;  ».  c.  8  Rail.  &  Corp.  L.  J. 
62;  10  Sup.  Ct.  Rep.  867;  Baines  v. 
Story,  80  Pao.  Rep.  777;  Heggie  v. 
People's  Building  &c.  Abbo.,  107  N.  C. 
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581 ;  9  Rail.  &  Corp.  L.  J.  71 ;  32  Am. 
&  Eng.  Corp.  Cas.  605;  12  S.  E.  Rep. 
275  (in  principle) ;  Barron  v.  Paine, 
83  Me.  312;  s.  c.  32  Atl.  Rep.  218; 
Peddell  v.  Gwyn,  1  Hurl.  &  N.  590; 
Bradley  t;.  Eyre,  11  Mees.  &  W.  432 ; 
Fowler  v.  Rickerby,  2  Man.  &  Gr.  760; 
Chicago  &c.  Bridge  Co.  v.  Anglo- 
American  Packing  &c.  Co.,  46  Fed. 
Rep.  584 ;  Cleveland  Rail.  Mill  Co.  v. 
Crawford,  9  Rail.  &  Corp.  L.  J.  171. 
Contra,  Moss  v.  McCullough,  5  Hill 
(N.  Y.),  131;  Strong  t>.  "JV^heaton,  38 
Barb.  (N.  Y.)  616;  Miller  v.  White, 
60  N.  Y.  137 ;  McMahon  t;.  Macy,  51 
N.  Y.  155.  See  Moss  v.  Averell,  10 
N.  Y.  449;  Belmont  v.  Coleman,  21 
N.  Y.  96;  s.  c.  1  Bosw.  (N.  Y.)  188; 
Hampson  v.  Weare,  4  Iowa,  13 ;  s.  c. 
66  Am.  Dec.  116.  And  post,  §§  3397, 
3399;  Lawyer  v.  Rosebrook,  48  Hun 
(N.  Y.),  453;  s.  c.  16  N.  Y.  St.  Rep. 
316;  Baines  v.  Babcock,  95  Cal.  681; 
8.  c.  29  Am.  St.  Rep.  168;  30  Pac. 
Rep.  776. 
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that  he  is  bound  without  other  notice  than  that  which  he  has 
had  by  representation  through  the  corporation.'  One  court 
has  gone  further,  and  held  that  the  judgment  against  the  cor- 
poration is  ordinarily  conclusive  evidence,  not  only  of  the 
fact  that  the  corporation  was  debtor  to  the  plaintiff  in  the 
amount  of  the  recovery,  but  also  of  the  fact  of  the  existence  of 
the  corporation;  and  that  such  a  judgment,  whether  given  in 
an  action  ex  contractu  or  ex  delicto,  is  an  indebtedness  of  the 
corporation,  for  which  a  stockholder  is  liable  to  the  amount 
due  on  his  stock.^  Somewhat  in  line  with  this  is  a  case  in 
Missouri,  where  the  court  held  that,  for  the  purposes  of  a 
motion  for  an  execution  against  a  stockholder  under  a  statute 
of  that  State,  a  judgment  against  the  company  is  presumptive 
evidence  of  its  corporate  existence  at  the  time  the  judgment 
was  rendered,  and  hence,  that  if  the  stockholder  would  resist 
his  liability,  as  such,  on  the  ground  of  irregularity  or  defect 
in  the  organization  of  the  company,  he  must  make  proof  of 
such  irregularity  or  defect.'  The  propriety  of  the  rule  that 
the  recovery  by  the  creditor  of  a  judgment  against  the  cor- 
poration conclusively  establishes  his  debt  for  the  purpose  of 
charging  the  shareholder,  in  the  absence  of  fraud  or  collusion, 
is  seen  when  we  recur  to  the  correlative  rule  that  a  judgment, 
execution,  and  return  of  nulla  bona  are  the  evidence  which  the 
law  in  general  requires  of  the  fact  of  the  creditor  having 
exhausted  his  remedies  against  the  corporation,  before  allow- 
ing him  to  proceed  against  the  shareholder,  which  often 
affords  conclusive  proof  of  that  fact.* 


'  Glenn  v.  Springs,  26  Fed.  Eep.  involving  the  theory  that  they  are,  in 

494;    Powell   v.    Oregonian   E.    Oo.,  a  sense,  parties  to  actions  against  the 

3  L.  E.  A.  201 ;  «.  c.  6  Bail.  &  Corp.  town,   and  bound  by  the  judgment 

L.  J.  28 ;  38  Fed.  Eep.  187 ;  Mason  v.  against  it,    and   liable  to  execution 

Force,  30  Ga.  99.  under  that  judgment,  —  points  to  the 

'  Powell    V.    Oregonian    E.   Co.,  possible  origin  of  the  rule,  as  estab- 

sv/pra.  lished  in  America.     See  and  compare 

'  Schaeffer   v.   Missouri    &c.  Ins.  Gaskill    v.   Dudley,   6  Met.   (Mass.) 

Co.,  46  Mo.  248.  546;  s.  c.  39  Am.  Dec.  750;  Thayer  v. 

*  Ante,  §^  3357,  3363.    The  analo-  New  England  Lithographic  Co.,  108 

gous  rule  in  regard  to  the  liability  of  Mass.  528 ;  Brewer  v.  New  Gloucester, 

the  inhabitants  of  New  England  towns,  14  Mass.  216;  Sutton  v.  Cole,  8  Mass. 
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§  3394.  Application  of  the  Bule.  —  Thus,  the  mere  fact  that 
the  account  annexed  to  the  declaration  bore  date  three  days  before* 
the  corporation  first  elected  its  officers,  and  consequently  before  it 
was  in  existence  as  a  corporation,  was  not  sufficient  to  rebut  the 
evidence  of  liability  afforded  by  the  judgment  itself.'  Neither  could 
a  stockholder,  when  sued  on  a  judgment  obtained  by  default  against 
the  corporation,  dispute  that  the  person  who  signed,  as  treasurer  of 
the  corporation,  the  note  on  which  such  judgment  was  obtained,  was 
in  fact  the  treasurer,  —  the  evidence  showing  that  he  acted  as  such.^ 
Nor  would  he  be  heard  to  show  that  the  indebtedness  for  which  the 
judgment  was  rendered  against  the  company  was  a  liability  of  the 
president  of  the  company,  and  not  of  the  company  itself.' 

§  3395.  Theory  of  This  KvUe:  Privity  of  Stockholder 
With  the  Corporation. —  The  theory  of  this  rule  is,  that  the 
stockholder  is  so  far  an  integral  part  of  the  corporation  as  to 
be  privy  to  the  proceedings  against  it,  and  bound  by  repre- 
sentation.* ■"  The  corporation,"  says  Davis,  J.,  "  represents 
the  share-owners  in  defending  actions  involving  the  rights  and 
obligations  of  the  corporation,  and,  in  the  absence  of  fraud 
or  collusion,  binds  them;  and  individual  stockholders  cannot 
assert  or  defend  the  rights  of  the  corporation."  ^  The  rule 
does  not  rest  upon  the  presumption  of  notice  as  much  as  upon 
the  theory  that  the  stockholder,  by  joining  an  artificial  body, 
which  may  be  impleaded  in  its  artificial  name,  has  impliedly 
agreed  to  be  bound  by  any  judgment  recovered  against  it  in 
a  case  before  any  court  of  competent  jurisdiction,  in  which  it 
has  been  so  impleaded.  As  elsewhere  seen,*  it  is  by  no  means 
a  universal  principle  that  notice  to  the  corporation  is  notice 

96;  Odiorne  V.  Wade,  8  Pick.  (Mass.)  Lewis  v.  Glenn,   84  Va.  947;  s.  c.  6 

518;    Lufkin    v.    Haskell,    3    Pick.  S.  E.  Eep.  866;  Glenn  d.  Liggett,  135 

(Mass.)    356;     Mferchants'    Bank   v,  U.S.  533;  Sanger D.TJpton, 91  U.S. 56, 

Cook,  4  Pick.  (Mass.)  405.  58;  Glenn ti.  Williams,  60 Md.  93, 116; 

•  Hawes  v.  Anglp-Saxon  Co.,  101  Hamilton  «.  Glenn,  85  Va.  901;  8.  c. 
Mass.  885,  397.         '  19  S.  E.  Rep.  129;  post,  §  3499. 

»  Milliken  v.  Whitehouse,  49  Me.  '  Heggie«.  People's  Building  Asso., 

572.  107  N.  0.  581,  590.    The  well-known 

»  Donworth  v.  Coolbaugh,  5  Iowa,  exception  to  this  rule  will  be  considered 

300.  in  a  future  title :  Post,  §  3504. 

•  Hawkins  v.  Glenn,  131  U.  S.  319;  •  Ante,  §  1081;  post,  i  5234, 
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t©  the  stockholder;  and  yet  there  are  cases  in  which,  accord- 
ing to  judicial  holdings,  the  stockholders  of  a  corporation 
are  charged  with  the  knowledge  of  the  facts  disclosed  by  the 
corporate  records,  and  by  the  public  statutes  of  the  State 
relating  to  a  mortgage  of  the  corporate  assets;  and  where  such 
means  of  knowledge  are  open  to  a  stockholder,  and  he  does 
not  avail  himself  of  them,  the  principle^  applies  to  him  that 
negligent  or  willful  ignorance  carries  with  it,  in  equity,  the 
same  consequences  as  actual  knowledge? 

§  3396.  Conflicting  Decisions  in  New  York. — Decisions  iu 
the  State  of  New  York  on  this  question  leave  the  subject  in  a  very 
unsatisfactory  condition,  so  far  as  they  relate  to  the  original  liability 
of  the  stockholder  as  a  partner,  which,  as  already  seen,'  is  the  lia- 
bility imposed  (or  rather  left)  on  the  stockholders  of  various  corpora- 
tions by  statutes  in  that  State.  In  respect  of  this  species  of  liability, 
the  last  decision  in  that  State  which  has  fallen  under  the  writer's 
notice  was  pronounced  by  the  late  Commission  of  Appeals.  It  pre- 
sents a  conflict  of  opinion  among  the  members  of  the  commission, 
four  of  them  holding  that,  in  an  action  to  charge  stockholders  for 
the  debts  of  the  corporation,  a  judgment  against  the  corporation  is 
neither  conclusive  nor  prima  facie  evidence  of  the  existence  of  the 
debt  against  the  company,  and  three  of  them  dissenting.*  Contem- 
poraneously with  this  decision  of  the  Commission  of  Appeals,  the 
Court  of  Appeals  held  that  in  an  action  to  charge  the  trustees  of  a 
manufacturing  corporation,  under  a  statute,  with  a  debt  of  the  cor- 
poration, for  failing  to  file  and  publish  an  annual  report,  proof  of  the 
recovery  of  a  judgment  against  the  corporation  for  the  debt  was 


1  See  Le  Neve  v.  Le  Neve,  2  Lead.  453 ;  Oonant  v.  Van  Shaick,  24  Barb. 

Oas.  Eq.  21 ;  Stephenson  v.  Smith,  7  (N.  Y.)  87.    Compare  Atcherson  v. 

Mo.  610,  617.  Troy  &c.  R.  Co.,  6  Abb.  Pr.  (n.  s.) 

'  Kitchen  v.  St.  Louis  &c.  R.  Co.,  (N.  Y.)  329;  s.  c.  1  Abb.  App.  Dec. 

69  Mo.  224,  265.  13;  Slee  v.  Bloom,  20  Johns.  (N.  Y.) 

'  Ante,  ^  3072,  et  aeg.  669,    684;   Moss  v.    Oakley,    2    Hill 

♦  McMahon  ti.  Macy,  51  N.  Y.  155,  (N.  Y.),  265,  267;  Moss  v.  McOul- 

162,  where  the  cases  are  reviewed  by  lough  (2d  appeal),  7  Barb.  (N.  Y.) 

Gray,  Com.    See,  also,  Moss  v.  Mc-  279,  296;   Belmont  v.  Coleman,   21 

Cullough,  5  Hill  (N.Y.),  131;  Wheel-  N.   Y.  96;    Strong  v.   Wheaton,   38 

er  V.   Miller,   24  Hun   (N.  Y.),   541;  Barb.  (N.   Y.)   616,  621;  Jackson  *. 

Lawyer  *.  Rosebrook,  48  Hun  (N.  Y.),  Griswold,  4  Hill  (N.  Y.),  522,  529. 
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neither  conclusive  nor  prima  facie  evidence  of  its  validity.'  But  as 
it  is  the  duty  of  the  trustees  to  defend  the  action  for  the  corporation, 
the  common  sense  of  the  rule  which  requires  the  creditor  to  estab- 
lish his  debt  a  second  time,  in  order  to  charge  the  trustees  person- 
ally, does  not  strikingly  appear."  Under  the  present  rule  in  New 
York,  it  has  been  held  that  to  entitle  a  person  suing  for  a  debt  due 
for  work  and  labor  to  recover,  he  must  prove,  not  only  the  existence 
of  the  corporation,  the  recovery  of  a  judgment  against  it,  the  issuing 
and  return  of  an  execution  unsatisfied,  in  whole  or  in  part,  but  also 
the  performance  of  labor  to  some  amount,  and  that  the  defendants 
are  stockholders.' 

§  3397.  New  York  Rule  Different  in  Respect  of  Liability 
for  Unpaid  Sbares :  Judgrment  Prima  Facie  Evidence  ag-ainst 
Stockholder. — Distinguishing  the  c.ises  cited  in  the  two  preceding 
sections  on  the  ground  that  the  liability  declared  by  the  statutes 
there  under  consideration  was  penal,^  the  Court  of  Appeals  of  New 
York  hold  that  where  the  proceeding  is  brought  by  a  judgment 
creditor  of  a  corporation  to  reach  assets  of  the  corporation  which 
have  been  divided  among  the  stockholders,  the  judgment  against 
the  corporation  is  at  least  prima  facie  evidence  of  the  liability  of  the 
stockholder.*  In  a  subsequent  case  in  the  same  court,  where  the 
proceeding  was  to  charge  a  stockholder  of  a  railway  company  with 
the  double  liability  imposed  by  the  statute  of  that  State,^  the  court 
upheld  the  same  principle  so  far  as  to  hold  that  the  judgment 
against  the  corporation  was  competent  evidence  of  the  status  of  the 
plaintiff  as  a  creditor  of  the  company  and  of  the  amount  due  him; 
but  the  court  did  not  hold  that  it  was  conclusive  evidence.'' 

§  3398.  Where  the  Action  is  ag'ainst  Trustees  to  Enforce 
a  Personal  Liability  for  Failing  to  File  Reports.  —  Upholding 

'  Laws  N.  Y.  1848,  p.  57,  §  12;  2  "  Hastings  v.  Drew,  76  N.  Y.  9. 

Eev.  Stat.,  5th  ed.,  661,  ^  35.  •  N.   Y.    Laws    1850,   ch.  240,   as 

»  Miller  v.  White,  50  N.   Y.  137,  amended  by  Id.  1854,  ch.  282. 
reversing  s.  c.  10  Abb.   Pr.   (n.   s.)  '  Stephens  v.  Fox,  83  N.  Y.  313; 

(N.  Y.)  385;  59  Barb.   (N.   Y.)  434.  affirming  s.  c.  17  Hun  (N.  Y.),  435. 

Compare  Jones  v.  Barlow,  62  N.  Y.  Compare  Grand  Eapids  Sav.  Bank  v. 

202,  207.  Warren,  52  Mich.  561 ;  Chase  v.  Cur- 

»  Strong    V.    Wheaton,   38    Barb,  tis,  113  TJ.  S.  452,  458;  and  Flash  ». 

(N.  Y.)  616.  Conn,   109  U.  S.  371. 

«  See  ante,  §  3018. 
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the  untenable  distinction  between  penal  and  remedial  statutes, 
the  Supreme  Court  of  the  United  States  applied  the  same  prin- 
ciple in  a  case  where  it  was  sought  to  charge  the  trustees  of  a 
manufacturing  company, under  the  statute  of  New  York,^with 
a  personal  liability  for  failing  to  file  reports  of  the  capital  and 
debts  of  the  company.  The  court  held,  on  the  authority  of 
many  decisions  of  the  Court  of  Appeals  of  New  York,  that 
the  statute  is  penal  in  its  character,  and  must  be  construed  with 
great  strictness  against  those  who  are  sought  to  be  subjected 
to  its  liabilities,^  and  they  concluded  that  the  fact  upon  which 
the  liability  depends  must  be  strictly  proved;  consequently 
that  the  judgment  against  the  corporation  is  not  even  prima 
facie  evidence  of  the  debt  as  against  the  defendants.'  This 
decision  is  quite  in  conformity  with  the  holdings  of  the  Court 
of  Appeals  of  New  York  in  the  cases  already  cited,*  and  with 
the  dictum  of  the  same  court  in  a  celebrated  case  where  the 
proceeding  was  to  enforce  the  same  species  of  liability:  "The 
debt  must  be  proved  by  evidence  competent  against  the  defend- 
ants. The  facts  upon  which  the  debt  is  founded  must  be 
proved.  The  naked  admissions  of  the  corporation, or  judg- 
ment against  the  corporation,  are  not  evidence  against  the 
trustees.  They  are  res  inter  alios  acta;  but  when  facts  are 
proved  which  would  establish  the  existence  of  a  debt  against 
the  corporation,  the  liability  of  the  trustees  for  the  debt  follows 
upon  the  proof  of  the  other  facts  upon  which  the  liability  is 
made  by  statute  to  depend."'  But  there  is  no  sense  in  the  rule 
which  makes  the  stockholders  liable,  in  a  proceeding  to  enforce 

1  N.  Y.  Act  of  Feb.  17,  1848,  ^  12,  low,  63  N.  Y.  62;  s.  c.  20  Am.  Rep. 

as  amended  by  Act  of  June  7,  1875.  504.    Other  cases  on  the  same  rule  of 

"  Citing  Merchants'  Bank  v.  Bliss,  construction  are :  Steam-Engine  Co.  o. 

35  N.  Y.  412;  Wiles  v.  Suydam,  64  Hubbard,   101   U.  S.   188;    Flash  ■;;. 

N.  Y.   173;    Easterly  v.  Barber,   65  Conn,  109  U.  S.  371. 

N.  Y.  252;  Knox  v.  Baldwin,  SON.  Y.  »  Chase  v.  Curtis,  113  U.  S.  452. 

610;  Veeder  •«.  Baker,  83  N.  Y.  156;  *  Supra,   note   2.     Compare  post, 

Pier  V.  George,  86  N.  Y.  613;  Stokes  '§§  4164,  4165. 

tj.  Stickney,  96  N.  Y.  323 ;  Bruce  v.  '  Whitney  Arms  Co.  v.  Barlow,  63 

Piatt,  80  N.  Y.  379;  Garrisons.  Howe,  N.  Y.  62,  72;  s.  c.  20  Am.  Eep.  504, 

17  N.   Y.  458;    Miller  v.  White,  50  per  Allen,  J. 
N.  Y.  137 ;  Whitney  Arms  Co.  v.  Bar- 
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against  them  a  superadded  double  liability  for  the  debts  of  the 
corporation,  previous  to  a  judgment  obtained  against  it,'  and 
which  exonerates  the  trustees  from  the  operation  of  the  same 
rule  in  a  proceeding  to  enforce  an  individual  liability  against 
them.  Nor  should  the  fact  that  their  liability  grows  out  of 
their  failure  or  refusal  to  obey  a  provision  of  the  statute  law 
of  the  State,  founded  in  public  policy,  place  them  in  a  better 
position  than  the  stockholders  who  are  not  guilty  of  any  per- 
sonal wrong.  Such  decisions  involve  an  impudent  assumption 
on  the  part  of  the  judicial  courts  of  a  power  to  repeal  useful 
and  beneficial  public  statutes,  by  refusing  to  execute  them. 
Moreover,  the  stockholders  are  often  scattered,  living  in  other 
States  and  even  in  foreign  countries.  In  many  cases  they 
never  know  what  actions  are  being  prosecuted  against  the 
corporation  in  the  different  jurisdictions  in  which  service  of 
process  can  be  obtained  against  it.  On  the  contrary,  the  trus- 
tees are,  for  practical  purposes,  the  corporation  itself.  They  are 
its  managers.  It  is  their  duty  to  defend  actions  which  are 
brought  against  it  on  unfounded  demands,  and  a  failure  to 
perform  this  duty  is  a  breach  of  their  trust.  When,  there- 
fore, a  judgment  is  obtained  against  the  corporation,  it  is,  in 
substance  and  in  sense,  obtained  against  them;  and  conse- 
quently, in  a  subsequent  proceeding  to  charge  them  person- 
ally for  the  debt  thereby  established,  there  is  no  sense  —  none 
whatever  —  in  compelling  the  judgment  creditor  to  prove  his 
demand  a  second  time.  Such  decisions  are  mere  judicial 
fetish. 

§  3399.  Doctrine  that  a  Judgment  against  the  Corpora- 
tion is  Prima  Facie  Evidence  of  the  Debt  in  a  Proceeding 
against  the  Stocliholder.  —  This  brings  us  to  the  consideration 
of  a  large  number  of  holdings,  chiefly  in  New  York,  to  the 
effect  that,  in  an  action  against  a  stockholder  individually  lia- 
ble for  the  debts  of  a  corpori^tion,  for  the  recovery  of  a  debt 
contracted  by  the  company,  a  judgment  previously  recovered 
against  the  corporation  on  the  same  demand  is  prima  facie  evi- 

'  Bale  of  the  preceding  and  of  the  next  section. 
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dence  of  a  debt  against  the  defendant,  subject  to  be  impeached 
for  collusion  or  mistake.^  What  these  holdings  mean  in  using 
the  expression  "prima  facie  evidence"  is  not  very  clear.  In  one 
of  them  it  is  said  that  the  judgment  is  subject  to  be  impeached 
for  collusion  or  mistake.^  Another  of  them  holds  that  the 
judgment  is  competent  evidence  against  the  stockholder  of  the 
status  of  the  plaintiff  as  a  creditor  of  the  corporation,  and  of 
the  amount  due  him;'  but  this  does  not  explain  to  what 
extent  impeaching  evidence  will  be  let  in.  In  the  case  last 
cited,  Rapallo,  J.,  says:  "A  judgment  against  the  corporation, 
being  the  highest  evidence  against  it,  should  be  as  effectual  to 
pass  its  title  to  the  fund  in  question  as  a  deed  or  any  other 
form  of  transfer."*  Another  case  is  to  the  effect  that  the 
judgment  is  j3nma/aae  evidence  of  the  debt  against  the  stock- 
holder, except  in  the  case  of  fraud  or  collusion.'  But  this 
allows  the  same  conclusiveniess  which  attends  every  judgment, 
and  no  more;  for  every  judgment  may  be  impeached  in  equity 
for  fraud  or  collusion  in  its  concoction.  In  another  case,  in 
one  of  the  subordinate  courts  of  New  York,  it  is  reasoned 
that  the  stockholder  may  question  the  judgment  in  any  way, 
or  upon  any  ground  showing  illegality  or  error.^  In  another 
case  in  such  a  court  a  judgment  had  been  rendered  against  a 
corporation  as  the  acceptor  of  a  draft,  execution  had  been 
issued  thereon  and  returned  nulla  bona,  and  proceedings  were 
instituted  to  enforce  satisfaction  from  a  stockholder.  The 
court  held  that  the  judgment  was  prima  facie  evidence  that  the 
draft  was  properly  drawn  and  accepted  by  a  duly  authorized 
officer  of  the  company.'     It  would  seem  from  these  citations 

>  Moss  V.  Averell,  10  N.  Y.  449 ;  *  Moss  v.  Averell,  10  N.  Y.  449. 

Moss  u.  McOuUough,  7  Barb.  (N.  Y.)  »  Stephens  v.  Fox,  83  N.  Y.  313; 

279;  Belmont  v.  Coleman,  21  N.  Y.  affirming  s.  c.  17  Hun  (N.  Y.),  435. 
96;  affirming  «.  c.  1  Bosw.  (N.  Y.)  *  Ibid. 

188;    Houghland   v.   Bell,    36    Barb.  »  Moss    v.   McOuUough,    7    Barb. 

(N.  Y.)  57 ;  Corse  v.  Sanford,  14  Iowa,  (N.  Y.)  279. 

235;  Squires  v.  Brown,  22  How.  Pr.  *  Belmont   v.  Coleman,   1    Bosw. 

(N.  Y.)  35;  Grund  v.  Tucker,  5  Kan.  (N.  Y.)  188. 

70 ;  Hastings  v.  Drew,  76  N.  Y.  9 ;  '  Hoagland  v.  Bell,  36  Barb.  (N.  Y.) 

Schaeffer  v.  Missouri  &c.  Ins.  Co.,  46  57. 
Mo.  248. 
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that  the  New  York  courts  use  the  expression,  "prima  facie  evi-  ' 
dence,"  in  a  very  inartificial  sense.  Prima  facie  evidence  is 
understood  to  be  such  evidence  as,  if  believed  by  the  trier  or 
triers  of  the  fact,  entitles  the  party  producing  it  to  a  verdict 
and  judgment,  unless  it  is  overcome  by  countervailing  evi- 
dence. This  is  the  sense  in  which  the  judges  use  it  in  actions 
for  damages  for  negligence,  and  in  many  other  cases.  It 
would  seem  that,  in  the  theory  of  most  of  the  above  cases,  the 
judgment  against  the  corporation  is  conclusive  against  the 
stockholder,  unless  it  is  impeached  by  him  for  collusion  or 
fraud. 

§  3400.  Subject  to  be  Impeached  for  Collusion  or 
Fraud.  —  All  judgments  are  subject  to  be  impeached  in 
equity,  by  a  direct  proceeding  to  that  end,  where  they  have 
been  procured  by  fraud  or  collusion.  "A  judgment  obtained 
by  fraud  or  collusion,"  says  Sir  Nathaniel  Lindley,  "is  al- 
ways impeachable  by  innocent  parties  affected  by  it;  and 
however  high  the  tribunal  in  which  the  judgment  has  been 
pronounced  may  be,  its  invalidity  on  the  ground  of  fraud 
may  be  examined  by  any  inferior  court  which  may  happen 
to  be  called  upon  to  give  effect  to  it."  ^  "  If,  therefore,"  the 
learned  author  continues, "  a  shareholder  is  proceeded  against 
upon  a  judgment  obtained  by  fraud  on  the  part  of  the 
creditor,  the  judgment  may  be  impeached;  and  it  seems  that 
the  shareholder  may  at  his  option  either  apply  to  the  court 
in  which  the  judgment  was  obtained  to  have  it  set  aside,  or 
rely  on  the  fraud  as  a  defense  to  a  scire  facias,  or  to  an  appli- 
cation for  leave  to  issue  execution  as  the  case  may  be."^ 
Under  the  modern  American  codes  of  procedure  where 
equitable  defenses  are  allowed  in  actions  at  law,  no  reason  is 

1  Lind.  Oomp.  Law,  5th  ed.,  283;  mont,  6  Ad.  &  El.  (n.  s.)  587;  Bosan- 

citing  Shedden   v.  Patrick,   1   Macq.  quet  v.  Graham,  6  Ad.  &  El.  (n.  s.) 

H.  L.  (Sc.  )  535;   Duchess  of  Kings-  601,  note;  Green  v.  Nixon,  23  Beav. 

ton's  case,  3  Smith's  Lead.  Oas.,  9th  530.    The  first  two  of  these  cases,  and 

ed.,  and  note  to  the  same  1998.  Harvey  v.  Scott,  11  Ad.  &  El.  (n.  s.) 

'  Ibid.;  citing  Dodgson  v.  Scott,  2  92,  show  that  it  is  not  proper  to  raise 

Ex.  457;  Edwards  v.  Kilkenny  Co.,  2  the  question  of  fraud  upon  a  motion 

Com.  B.  (n.  b.)  397 ;  Philipson  v.  Egre-  for  leave  to  issue  a  scire  facias. 
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perceived  why  a  defendant,  sued  upon  a  judgment,  who  was 
not  in  strictness  a  party  to  the  record  in  which  the  judgment 
was  rendered,  should  not  be  allowed  to  set  up,  as  a  reason 
why  it  should  not  be  enforced  against  him,  that  it  was  pro- 
cured to  be  rendered  by  collusion  and  fraud.  Such  was  the 
view  taken  in  a  Federal  case  where  the  creditor  of  the  cor- 
poration had  exclusive  control  of  its  management  and  elected 
its  board  of  directors.  He  brought  a  collusive  suit,  which 
was  defended  only  formally  by  one  of  the  directors  of  his 
own  creation,  and  obtained  judgment  for  a  large  amount. 
He  then  sued  a  county  in  equity  to  have  the  amount  due 
from  the  county  to  the  corporation  on  an  unpaid  subscrip- 
tion to  its  stock  applied  on  his  judgment.  The  county  was 
not  a  party  to  the  suit  against  the  corporation  in  which  the 
debt  was  established.  It  was  held  that  the  county  could  be 
heard  upon  the  question  of  the  amount  of  the  true  indebted- 
ness of  the  corporation  to  the  plaintiff,  notwithstanding  the 
judgment;  and  also  that  plaintiff,  being  himself  a  stock- 
holder, must,  as  such,  contribute  to  the  payment  of  the  debt 
of  the  corporation  to  him.^ 

§  3401.  Conclusiveness    of    Judgments    by    Default.  —  In 

the  absence  of  fraud,  a  judgment  against  the  corporation  hy 
default  is  as  conclusive  as  a  judgment  in  an  action  which  has 
been  defended.'' 

§  3102.  Going   behind   the    Judgment  where  the    Stock- 
holder is  lilable  only  for  a  Particular  Class  of  Debts.  —  If  the 

stockholder  is  made  liable  only  for  a  particular  class  of  debts, 
or  only  for  debts  due  to  a  particular  class  of  persons,  then  it 
is  necessary,  under  either  of  the  foregoing  rules,  to  go  behind 
the  judgment  so  far  as  to  prove  that  the  debt  then  recovered 
upon  belonged  to  the  class  embraced  in  the  statute.  It  has 
been  so  held  under  a  statute  making  the  stockholders  of  a 
railway  company  jointly  and  severally  liable  for  moneys  due 

'  Bissit  V.  Kentucky  Eiver  Nav.      See,  also,  Ex  parte  Ghorley,  L.  E.  11 
Co.,  15  Fed.  Eep.  353.  Eq.  157. 

»  Green  v.  Nixon,   23   Beav.   530. 
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by  the  corporation  to  their  servants  for  their  wages}  So,  where 
the  statute  made  the  stockholder  liable  for  all  debts  except  loans, 
the  stockholder  could,  after  judgment  against  the  company, 
contest  his  liability,  on  the  ground  that  the  debt  recovered 
upon  was  for  money  loaned.^  So,  where  the  stockholder  is 
liable  only  for  debts  of  the  corporation  contracted  at  a  given 
period,'  and  the  record  of  the  judgment  against  the  corpora- 
tion does  not  show  at  what  period  the  debt  therein  recovered 
upon  was  contracted,  evidence  aliunde  is  necessary  to  fix  such 
date;  and  without  such  evidence  the  judgment  is  not  effective 
to  charge  a  stockholder.*  Again,  we  have  already  seen  that 
a  statute  making  the  stockholders  liable  for  the  debts  of  the 
corporation  does  not,  in  the  view  of  some  courts,  make  them 
liable  for  its  torts.^  Where  the  action  against  the  corporation 
is  for  a  tort,  the  cause  of  action  is  not  so  far  merged  in  the 
judgment  recovered  by  the  plaintiff  that  the  judgment  becomes 
a  debt  of  the  corporation,  within  the  meaning  thus  put  upon 
such  a  statute;  but  a  court  will  look  behind  the  judgment,  and 
inquire  into  the  nature  of  the  demand  in  which  it  was  founded, 
and  evidence  aliunde  is  admissible  for  this  purpose.* 

§  3403.  Judgment  against  Corporation  after  Dissolution 
not  Evidence  to  Charge  Stockholder.  —  But  although  the 
assets  of  a  defunct  corporation  are  subject  to  be  collected  and 
administered  by  a  court  of  equity  for  the  benefit  of  its  cred- 
itors, yet  a  judgment  at  law  cannot  be  rendered  against  a  dead 
corporation  any  more  than  against  a  dead  man.'  A  reason- 
able deduction  from  this  rule  is  that  a  judgment  recovered 
against  a  corporation  after  it  has  been  dissolved  is  not  even 
prima  facie  evidence  of  a  debt  due  from  the  corporation  at  the 

»  Conant  v.  Van  Schaick,  24  Barb.  *  Larrabee  v.  Baldwin,  35  Gal.  155. 

(N.  Y.)  87.    In  such  a  case  the  bur-  '  Ante,  §  3111. 

den  is  on  the  creditor  to  prove  that  "  Bohn  v.  Brown,  33  Mich.  257. 

the  debt  was  one  for  which  the  stock-  '  Merrill  v.  Suffolk  Bank,  31  Me. 

holder  is  liable.    Ibid.  57 ;  s.  c.  50  Am.  Dec.  649 ;  Mumma  n. 

»  Wilson  V.  The  Stockholders,  43  Potomac  Co.,  8  Pet.  (U.  S.)  281,  287; 

Pa.  St.  424.  post,  ch.  156. 

•  Ante,  §  S076. 
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time  of  its  dissolution,  for  the  purpose  of  charging  those  who 
were  then  its  stockholders.*  The  record  of  a  void  judgment, 
it  should  seem,  cannot  be  evidence  for  any  purpose,  except, 
perhaps,  for  the  purpose  of  proving  that  a  void  judgment  has 
been  rendered.  But,  notwithstanding  the  dissolution  of  the 
corporation,  a  creditor  may,  in  New  York,  sue  a  stockholder 
and  recover  upon  his  original  demand."  Neither  was  a  note 
given  by  the  vice-president  of  a  corporation  after  its  insol- 
vency, under  the  corporate  seal,  evidence  to  charge  the  stock- 
holders after  a  dissolution  of  the  corporation,  without  showing 
that  it  was  for  a  debt  actually  due  by  the  corporation.*  And 
while  there  is  no  legal  impediment  in  the  way  of  a  creditor  of 
a  corporation  prosecuting  his  demand  to  judgment  even  after 
a  proceeding  has  been  commenced  to  dissolve  the  corporation 
and  wind  up  its  affairs,  provided  his  action  was  commenced 
piior  to  the  commencement  of  such  proceeding,  unless  the 
prosecution  of  actions  against  the  corporation  has  been  en- 
joined* yet  it  has  been  held  that  a  judgment  recovered  against 
a  national  bank  in  an  action  commenced  three  years  after  the 
bank  went  into  liquidation,  in  the  manner  provided  by  the 
National  Currency  Act,  was  not  binding  on  the  stockholders 
in  the  sense  that  it  could  not  be  re-examined,  but  that  they 
were  entitled  to  go  behind  it  and  recontest  the  matters  liti- 
gated in  the  suit  which  led  to  it.* 

'  Bonaffe«.Fowler,7Paige(N.  Y.),  which,  the  creditor  may  have  obtained 

576.    And  see  the  reasoning  in  Kin-  against   the    corporation   is    neither 

caid  V.  Dwinelle,  59  N.  Y.  548;  and  conclusive  nor  prima  facie  evidence 

repeated  in  Hardman  v.  Sage,    124  against    the   stockholder.      He    also 

N.  Y.  25,  33.  cites  Trippe  v.  Huncheon,  82  Ind.  307. 

»  Ihid.  This  last  decision,  quoting  and  follow- 

»  Ibid.  ing  the  decisions  in  New  York,  holds 

*  Post,  .ch.  156.  that  the  liability  of  the  members  of 

'  Schrader  v.  Manufacturers'  Nat.  the  association  involved  in  that  case 

Bank,  133  IT.  S.  67,  77.    Mr.  Justice  was  not  upon  the  judgment  which  the 

Blatchford,  who  wrote  the  opinion  of  creditor  had    recovered  against  the 

the  court  in  this  case,  inadvertently  association,  but  for  the  original  debt, 

cites  some  of  the  New  York  cases,  as  individuals,  and  not  as  copartners ; 

already    considered    (.ante,    §    3399),  and  therefore  that  a  complaint  against 

which  hold  that,  in  a  proceeding  to  them   founded    upon  the    judgment 

charge  a  stockholder,  the  judgment  against  the  corporation  was  bad  on 
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§  3404.  Decree  Assessing^  Sharebolders  in  Winding'-up 
Proceeding's  ConclusiTe  witbout  Personal  Service.  —  The  prin- 
ciple of  the  preceding  section  has  no  application  to  a  case 
where  a  corporation  has  suspended  business  by  reason  of 
insolvency,  and  a  receiver  or  trustee  has  been  appointed  by 
a  court  of  equity,  in  a  proceeding  instituted  by  or  on  behalf 
of  its  creditors  to  wind  up  its  affairs  and  administer  its 
assets.  In  such  a  case  the  court  will,  according  to  the  usual 
course  of  practice  in  chancery  cases,  take  and  state  an  account 
of  the  assets  and  liabilities  of  the  corporation,  and  of  what 
is  due  from  its  shareholders  in  the  aggregate,  and  from  each 
of  them  respectively;  and  will,  upon  the  basis  thus  furnished, 
make  an  interlocutory  decree  ordering  an  assessment  upon  the 
shareholders  to  raise  money  to  liquidate  its  debts  and  to  pay 
the  costs  of  the  proceeding.  This  interlocutory  decree  will 
be  conclusive  upon  all  shareholders,  resident  and  non-resident, 
whether  they  were  served  with  process,  or  made  parties  to 
the  winding-up  proceeding,  or  not.  The  theory  is,  that  the 
corporation  is  still  in  a  sense  their  agent,  and  that  they  are 
parties  to  the  proceeding  by  representation.^  Theories  in 
support  of  this  conclusion  might  be  considerably  expanded; 
but  the  best  possible  reason  which  can  be  given  for  it  is,  that 
it  is  absolutely  necessary  to  the  doing  of  full  justice  in  such 
a  case.*     If  it  were  required  to  make  the  stockholders  parties 

demurrer.       This,    it    is    perceived  9;  Lewis  ti.  Glenn,  84  Va.  947;  Glenn 

(ante,  §  3392),  is  not  the  general  doc-  v.  Semple,  80  Ala.  159;   s.  c.  60  Am. 

trine  of  the  courts,  and  especially  not  Eep.  92. 

the  doctrine  of  the  Supreme  Court  of  '  In  such  a  case  it  was  said:  "  If 

the    United     States,    as   will    more  the  decree  were  held  to  be  totally 

strongly  appear  from  the  next  section,  without  effect  as  against  the  stock- 

1  Hawkins  v.  Glenn,  131  U.  S.  319 ;  holders,  because  they  were  not  parties 

Glenn  -u.  Liggett,  135  U.  S.  533;  s.  e.  to  it  in  their  individual  capacities, 

8  Eail.  &  Corp.  L.  J.  52 ;  Howard  v.  the  consequence  would  be  that  the 

Glenn,  85  Ga.  238;  «.  c.  21  Am.  St.  creditors  would  be  without  adequate 

Eep.  156;  11  S.  E.  Eep.  610;  Sanger  remedy.    It  is  apparent,  indeed  con- 

V.  Upton,  91  U.  S.  56;  Morgan  County  ceded,  that  the  stockholders  are  dis- 

1).  Allen,  103  U.  S.  498,  509;  Glenn  v.  tributed  among  several  States,  and  but 

Williams,  60  Md.  93,116;  Hamilton  a  comparatively  small  number  of  them 

V.  Glenn,  85  Va.  901 ;  ».  c.  9  S.  E.  Eep.  reside  in  Virginia.    No  ordinary  pro- 

129;  Vanderwerken  ».  Glenn,  85  Va.  cess  from  the  courts  of  that  State 
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defendant  to  the  winding-up  proceeding  in  order  to  charge 
them  as  stockholders,  then  the  burden  would  be  thrown  upon 
such  as  happen  to  live  within  the  jurisdiction  so  as  to  be 
amenable  to  the  service  of  process;  or  else  the  inconvenient, 
and  possibly  impracticable,  device  of  instituting  auxiliary 
suits  in  equity  in  other  jurisdictions  would  have  to  be  re- 
sorted to.^  This  rule,  then,  is  the  only  rule  which  will  do 
complete  justice  in  such  a  case;  and  it  is  the  duty  of  the  cor- 
poration, defending  through  its  proper  officers,  to  see  that  an 
excessive  assessment  is  not  ordered,  and  that  the  assessment 
which  is  ordered  is  just  and  ratable  according  to  each  share- 
holder's liability;  and  if  the  corporation  is  guilty  of  a  default 
in  the  performance  of  tliis  duty,  the  observation  may  be 
made  which  was  made  in  another  relation:  "That  it  would 
seem  to  be  singular  if  the  stockholders  could  protect  them- 
selves from  paying  what  they  owe  by  setting  up  the  default 
of  their  own  agents."^  Moreover,  while,  as  already  seen,'  and 
as  hereafter  seen,*  the  shareholders  of  a  corporation  are  not 
in  all  respects  in  privity  with  it  in  such  a  sense  as  to  be 
afifected  with  notice  to  the  corporation,  yet  when  the  corpo- 
ration becomes  insolvent,  and  the  money  which  the  stock- 
holders have  subscribed  for  their  shares  is  needed  to  liquidate 
its  debts,  this  principle  ought  not  to  obtain,  and  does  not 
obtain.  In  such  a  case  the  suspension  and  insolvency  of  a 
corporation  has  such  an  important  effect  upon  the  rights  of 
the  shareholders  that  all  of  them,  no  matter  within  what 
jurisdiction  they  reside,  may  fairly  be  presumed  to  have 
knowledge  of  it,  and  consequently  to  be  affected  with  knowl- 

could  reach,  the  non-residents,  and  in  the  creditors  would  be  withoiit  any 
a  proceeding  where  the  defendants  adequate  redress  as  against  the  stock- 
are  sought  to  be  bound  or  affected  by  holders,  or,  at  best,  the  remedy  would 
a  judgment  or  decree  in  personam,  be  very  imperfect,  and  difficult  to 
no  constructive  notice  by  publication,  pursue."    Glenn  v.  Williams,  60  Md. 
or  actual  service  of  process  beyond  93, 115,  opinion  by  Alyey,  J. 
the  State,  will  have  any  effect  to  give  '  As  to  the  impracticability  of  thii, 
the  court  jurisdiction  over  the  party,  see  post,  §  3493,  et  seq. 
Pennoyer  v.  Neff,  95  U.  S.  714.    If,  '  Hatch  «i.  Dana,  101  U.S.  205,  214. 
therefore,  the  stockholders  were  nee-          •  Ante,  ijf)  1081,  3395. 
essary  parties  in  such  a  proceeding,          *  Post,  §  5234, 
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edge  of  a  general  proceeding  in  equity  to  wind  up  its. affairs 
and  liquidate  its  debts.  Having  knowledge  of  such  proceed- 
ing, if  any  stockholder  desires  to  become  a  party,  the  court 
would  permit  him  to  become  such  in  the  exercise  of  a  sound 
discretion,  as  a  proper,  though  not  a  necessary,  party .^  But 
the  reasons  given  by  the  Supreme  Court  of  the  United  States 
in  support- of  the  conclusion  that  all  the  stockholders,  domes- 
tic and  foreign,  are  in  such  a  case  bound  by  representation, 
are,  in  substance,  that  in  respect  of  corporate  matters,  even 
after  insolvency  and  the  commencement  of  winding-up  pro- 
ceedings, the  stockholder  is  in  privity  with  the  corporation. 
"It  cannot  be  doubted,"  said  Mr.  Chief  Justice  Fuller,  "that 
a  decree  against  a  corporation  in  respect  to  corporate  matters, 
such  as  the  making  of  an  assessment  in  the  discharge  of  a 
duty  resting  on  the  corporation,  necessarily  binds  its  mem- 
bers in  the  absence  of  fraud,  and  that  this  is  involved  in  the 
contract  created  in  becoming  a  stockholder.'"* 


'  The  Virginia  Court  of  Appeals, 
however,  denied  a  petition  of  stock- 
holders to  be  made  parties  in  the 
winding-up  proceeding  of  the  National 
Express  &  Transportation  Company. 
Hamilton  v.  Glenn,  85  Va.  901.  In 
Glenn  v.  Williams,  60  Md.  93,  116, 
speaking  with  reference  to  the  same 
proceeding,  it  was  said  by  Alvey,  J., 
that  "  the  stockholders  are  not  proper 
parties,  except  as  they  are  represented 
by  the  corporation;  and  if  they,  in' 
their  separate  capacities,  can  be  al- 
lowed to  intervene  at  all,  it  can  only 
be  through  and  in  the  name  of  the 
corporation."  But  while  they  are 
undoubtedly  not  proper  parties  (ex- 
cept in  default  of  the  corporation  to 
represent  them  —  post,  ch.  62,  art. 
II)  for  the  purpose  of  defending  ac- 
tions involving  the  rights  and  obliga- 
tions of  the  corporation,  yet  where 
the  very  object  of  the  proceeding  is 
to  charge  them  distributively,  no  good 
reason  is  perceived  why  they  should 
be  refused  permission  to  intervene 
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and  defend.  Effect  of ' '  balance  order, ' ' 
under  English  Companies  Act,  which 
is  a  summary  order  made  by  the  court, 
requiring  the  shareholders  to  pay  any 
balance  due  by  them  to  the  company 
ia  respect  of  their  shares  for  the  pur- 
pose of  liquidating  debts,  with  the 
conclusion  that  it  is  not  a  judgment, 
nor  in  the  nature  of  a  judgment,  and 
does  not  merge  nor  estop  the  bringing 
in  the  nanxe  of  the  company  of  a  com- 
mon-law action  for  debt :  Westmore- 
land &c.  Co.  V.  Fielden  [1891],  3  Ch. 
15.  See,  also,  Chalk  v.  Tennent,  57 
L.  T.  (N.  s.)  598;  s.  c.  36  Week.  Eep. 
263.  "Amerger,"saidBowen,  L.  J., 
"  is  intended  to  operate  where  a  higher 
remedy  is  required  which  is  coexten- 
sive with  the  original  demand,  as 
is  shown  by  the  cases  cited  in  Boaler 
V.  Mayor,  19 Com.  B.  (n.  s.)  76."  West- 
moreland V.  Fielden  [1891],  3  Oh.  26. 
»  Hawkms  v.  Glenn,  131  U.  S.  319, 
332;  again  quoted  and  reaffirmed  in 
Glenn  v.  Liggett,  135  U.  S.  533,  544. 


JUDGMENT   AGAINST   COKPOKATION.      [3  Thomp.  Corp.  §  344)6. 

§  3405.  Whether  Suit  against  Stockholder  Is  upon  Judg- 
ment or  Original  Demand.  —  In  New  York,  where  the  rule  is, 
that  the  liability  of  a  stockholder  is,  in  a  qualified  sense,  that 
of  a  partner,'  it  has  been  held  that,  although  the  statute 
requires  that  a  judgment  shall  have  been  obtained  against 
the  company  before  an  action  can  be  prosecuted  against  a  stock- 
holder, yet  the  action  against  the  stockholder  is  on  the  origi- 
nal demand,  and  not  on  the  judgment.*  The  uniform  practice 
in  that  State  seems  to  have  conformed  to  this  view,'  and, 
under  the  rulings  in  that  State,  that  the  judgment  is  not  even 
prima  facie  evidence  of  the  existence  of  a  debt  of  the  corpora- 
tion, this  is  necessarily  so.*  In  an  early  case  in  South  Caro- 
lina, decided  by  Chancellor  Desaussure  in  1826,  and  afiBrmed 
by  the  Court  of  Errors  in  1828,  a  bill  in  equity  was  sustained 
against  individual  corporators,  on  a  contract  made  with  the 
company,  for  a  discovery  of  funds  to  satisfy  the  contract;  the 
court  proceeding  upon  the  principle  that  where  it  appears 
that  the  funds  of  a  company  are  to  be  raised  by  future  install- 
ments, to  be  called  for  as  the  demands  against  the  company 
shall  require  them,  equity  will  regard  the  capital  as  consist- 
ing of  the  individual  credit  of  the  corporators,  and  will  sub- 
ject them  to  contribute  to  the  satisfaction  of  demands  arising 
on  contracts  while  they  were  members.^  This  case,  it  will  be 
remembered,  much  resembles  the  celebrated  case  of  Dr.  Sal- 
mon V.  The  Hamborough  Company,*  already  examined.  It  is 
exceptional  in  respecfof  the  fact  that  it  does  not  require  the 
creditor  to  exhaust  his  remedy  at  law,  by  judgment,  execu- 
tion, and  return  of  nulla  bona,^  before  going  into  equity.  It 
has  also  been  questioned,  in  so  far  as  it  holds  that  individual 
corporators  may  be  liable  for  debts  contracted,  with  their 


1  Ante,  §§  3074,  3396.  ♦  Ante,  ^  3396. 

'  Bailey  «.  Bancker,  3  Hill  (N.  Y.),  '  Hume  v.  Winyaw  &c.  Oanal  Co., 

188;  s.  c.  38  Am.  Dec.  625.  1  Oar.  L.  J.  217. 

'  Moss    V.    McCullough,    5    Hill  «  1  Oas.  in  Oh.  204;   «.  c.  1  Kyd 

(N.  Y.),    131;    Moss  v.  Averell,   10  Oorp.    273.      See,  as  to   this   case, 

N.  Y.  449;   Belmont  v.  Ooleman,  21  Thomp.  Stockh.,  §  16. 
N.  Y.  96;  Conant  v.  Van  Schaick,  24  '  Ante,  §  3357. 

Barb.  (N.  Y.)  87. 
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consent,  beyond  the  amount  of  their  capital  stock.*  So,  in 
Connecticut,  where  an  act  of  incorporation  provided  "that 
the  persons  and  property  of  the  memhers  of  the  corporation 
shall,  at  all  times,  be  liable  for  all  debts  due  by  said  corpora- 
tion," it  was  held  that  the  members  were  liable  in  an  original 
manner,  as  if  no  incorporation  existed,  and  therefore  no 
scire  facias  could  be  maintained  against  them  on  a  judgment 
against  the  corporation.^ 

§  3406.  Rig-ht  of  Stockholder  to  Appeal  or  Prosecute  Error 
from  Judgrment  against  Corporation.  —  The  rule  tliat  the 
stockholder  is  bound  by  the  judgment  against  the  corpora- 
tion works  no  hardship,  where  he  is  allowed  to  prosecute  an 
appeal  or  writ  of  error  to  reverse  the  same;  but  no  such  right 
exists  except  under  very  special  statutes  or  rules  of  procedure. 
In  an  early  case  in  California  there  is  a  dictum  to  the  effect 
that  if  a  decree,  in  a  proceeding  by  a  creditor  against  a  corpo- 
ration, erroneously  authorizes  execution  against  stockholders, 
it  is  for  them,  not  for  the  corporation,  to  appeal  therefrom.' 
In  Maine,  it  has  been  ruled  that  a  stockholder,  liable  for  the 
debts  of  the  corporation,  is  so  far  privy  to  the  proceedings  to 
which  the  corporation  is  a  party  that  he  may  bring  error  to 
reverse  a  judgment  against  it;  but  the  judgment  is  valid  as 
against  him  until  reversed.*  In  the  same  State  it  has  been 
ruled  that  where  a  judgment  has  been  recovered  against  a 
bank,  after  its  charter  had  been  revoked,  any  stockholder,  whose 
property  has  been  levied  upon  by  execution  thereon,  may 
maintain  a  writ  of  error  to  reverse  it.' 


1  HigMowerv.  Thornton,  8  Ga.  486,  against  the  corporation,   the  stock- 

499 ;  s.  c.  52  Am.  Dec.  412,  per  Lump-  holder  has,  under  a  statute  of  Georgia 

kin,  J.  (Code  Ga.   1873,  §  3375),  a  remedy 

»  Southmayd  v.  Ruas,  3  Conn.  52.  peculiar  to  that  State  called  an  "  iUe- 

'  Dennis  v.  Table  &c.  Co.,  10  Oal.  gality,"  under  which  it  seems  that  he 

3g9_  will  l3e  permitted  to  contest  ihe  merits 

*  Came  v.  Brigham,  39  Me.  35.  of  the  judgment  against  the  corpora- 

"*  Rankin  v.  Sherwood,  33  Me.  509.  tion;  as  to  which,  seeThomp.  Stockh., 

If   execution  issues  against  a  stock-  ^  333 ;  Lowry  v.  Parsons,  52  Ga.  358 ; 

holder   illegally    upon    a    judgment  Heard  v.  Sibley,  52  Ga.  310. 
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§  3407.  Kecitals  in  Judgment  ag'ainst  Corporation  not  !Evi- 
dence  against  Stockliolder.  —  In  an  action  against  a  stock- 
holder, based  on  a  decree  against  the  corporation  to  which  he 
was  not  a  party,  either  actually  or  constructively,  recitals 
therein  are  not  admissible.' 

§  3408.  Judgment  against  Stockholders  in  Actions  against 
the  Corporation.  —  Cases  are  found,  influenced  by  statutes  or 
by  very  special  conceptions  of  procedure,  where  it  is  held  that 
in  an  action  against  the  company,  where  evidence  is  given  to 
show  who  are  the  members  who  compose  it,  judgment  may 
be  rendered  against  them  individually.*  In  an  early  case  it 
was  held  that  judgment  may  be  entered  against  defendants 
individually,  who  are  named  and  described  in  the  complaint 
as  a  certain  company,  although  they  are  not  members  of  it,  if 
the  jury  find  that  they  are  liable  individually.'  In  consider- 
ing this  question  the  principle  cannot  be  ignored  that  the 
corporation  is  one  person  in  law,  and  that  the  individual 
stockholder  is  another  and  a  distinct  person,  although  the 
latter  is  in  privity  with  the  former,  and  is  to  a  certain  extent 
bound  by  judgments  recovered  against  it. 

§  3409.  Conclusiveness  of  Judgment  in  Supplementary 
Proceeding  against  Stockholder.  —  Where  a  judgment  has 
been  obtained  against  a  corporation,  and  a  supplementary 
proceeding  instituted,  under  a  statute,  to  charge  the  stock- 
holders individually  therewith,  the  judgment  thus  obtained 
against  the  stockholders  is  equally  conclusive;  it  establishes 
the  right  of  the  creditor  to  have  execution  against  the  stock- 
holder, and  cannot  be  questioned  by  the  latter  in  a  bill  to 
enjoin  such  execution.* 

1  Chestnut  v.  Pennell,  92  111.  55.  Fergusson,  8  Com  B.  619;    s.  c.  7 

As  to  the  former  practice  in  England  Dowl.  &  L.  301. 
of  suggesting  on  the  record  of  the  judg-  «  Gillig  v.  Lake  Bigler  &c.  Co.,  2 

ment  against  the  corporation  the  lia-  Nev.  214. 

Mlity  of  a  member — similar  to  that  "  Comanche  Mining  Co.  v.  Eum- 

allowed  by  motion  in  MisBouri  (post,  ley,  1  Mont.  201. 
§  3602,  etseg.), —  seeBartlett  v.  Pent-  *  Hampson  v.  "Weare,  4  Iowa,  IS; 

land,  1  Bam.  &  Adol.  704;  Sainter  v.  t.  c.  66  Am.  Dec.  116. 
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CHAPTER     LXI. 

EEMEDIES  AND  PEOOEDUEE. 

Akt.  I.     Theories  and   Statutes  Under  Which   Remedy 
Is  AT  Law.     §§  3413-3424. 
II.     Theories  and   Statutes  Under  Which   Remedy 
Is  in  Equity.     §§  3428-3442. 

III.  Where   the   Creditor  Is  Also  a   Stockholder. 

§§  3446-3450. 

IV.  Rules  in  Particular  Jurisdictions.    §§  3453-3476. 


Article  I.     Theories  and  Statutes  Under  Which  Remedy 

Is  at  Law. 


Section 

3413.  Eemedy  at  law  where    stock- 

holder in  default  in  payment 
of  calls. 

3414.  Doctrine    that    where    statute 

creates  aright  and  prescribes 
no  remedy,  remedy  at  law. 

3415.  Eemedy  at  law  where  liability 

is  that  of  a  partner. 

3416.  When  legal  and  equitable  reme- 

dies concurrent. 

3417.  Eight  of  individual  creditors  to 

proceed  at  law  ousted  by  a 
general  winding-up  proceed- 
ing. 

3418.  When  the  remedy  exists  at  law. 


Section 

3419.  Eeceiver,  assignee,  or  trustee 

may  sue  at  law  for  assess- 
ments. 

3420.  Creditor's  bill,  when  not  practi- 

cable. 

3421.  Bill  in  equity  by  receiver  of  a 

corporation  against  its  stock- 
holders. 

3422.  In  case  of  a  foreign  corpora- 

tion. 

3423.  Continued:  distinction  between 

a  contractual  and  a  statutory 
liability. 

3424.  Continued,    with     illustrative 

holdings. 


§  3413.  Remedy  at  I>aw  where  Stockholder  in  Default 
in  Payment  of  Calls. — Where  calls  have  been  made  by  the 
directors,  and  the  stockholders  have  been  notified  of  them  in 
compliance  with  the  governing  statute/  or  where  a  resolution 
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assessing  them  has  been  made  by  the  directors  in  those  juris- 
dictions which  dispense  with  notice,'  so  that  a  debt  is  owing 
by  the  stockholder  to  the  corporation,  which  is  presently  due 
and  payable, — a  separate  creditor  need  not  resort  to  equity, 
but  has  a  remedy  at  law  by  garnishment  under  his  execution 
against  the  stockholders.  And  so  if  the  grounds  exist  which 
will  support  an  attachment  against  the  corporation,  it  may 
equally  be  concluded  that  it  may  be  levied  upon  the  stock- 
holders by  garnishment  in  such  a  case.^ 

§  3414.  Doctrine  that  where  Statute  Creates  a  Bight  and 
Prescribes  no  Remedy,  Remedy  at  Uaw. — In  Illinois,  where, 
as  is  well  known,  legal  and  equitable  remedies  have  not  been 
blended  under  a  code,  but  where  the  ancient  line  of  demark- 
ation  between  these  remedies  still  subsists, — although  they  are 
administered  in  the  same  court  and  by  the  same  Judge, — the 
doctrine  is  laid  down,  with  reference  to  the  subject  under 
consideration,  that  where  a  statute  creates  a  liability,  the 
remedy  is  invariably  at  law,  unless  the  statute  provides  for 
proceedings  in  equity.  "This,"  said  Mr.  Justice  Walker,  "is 
so  well  understood  as  to  require  no  discussion  or  citation  of 
authorities." '  The  theory  of  the  first  case  in  Illinois,  where 
it  was  held  that  the  remedy  was  at  law,  was  that  where  a  stat- 
ute creates  a  liability,  "  an  implied  promise  arises  out  of  thii 
liability."*  It  is  believed  that  neither  of  these  propositions 
is  sound,  but  that  the  larger  and  better  view  is,  that  where 
the  Legislature  creates  a  right  and  omits  to  prescribe  a  rem- 
edy for  the  enforcement  of  it,  it  impliedly  charges  the  judicial 
branch  of  the  government  with  applying  the  appropriate 
remedy  according  to  the  course  of  its  procedure,  which  may 
be  at  law  or  in  equity,  according  to  the  nature  of  the  right 
created.* 

•  Ante,  §  1748,  et  teq. 
'  Allen  V.  Montgomery  &c.  E.  Co.,  "  This  is  the  view  taken  in  Wiscon- 

11  Ala.  4S7;  post,  §3577,  etseg.  sin.    Sleeper  ti.  Goodwin,  67  Wis.  577, 

»  Wincock  v.  Turpin,  96  HI.  135, 142.     587.    See,  also,  Flour  City  Nat.  Bank 
*  Culver  V.  Third  Nat.  Bank,  64  HI.      v.  Wechselberg,  45  Fed.  Eep.  547. 

528,  538. 
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§  3415.  Remedy  at  Law  where  IJlability  is  That  of  a  Part- 
ner.—  In  several  cases  of  statutory  liability  resembling  that 
of  partners,  it  has  been  held  that  an  action  at  law  would  lie.* 
It  was  so  held  under  a  statute  which  provided  that,  in  the 
event  of  the  insolvency  of  a  corporation,  its  stockholders 
should  be  responsible  for  its  debts  in  their  private  capacity;^ 
and  under  a  statute  providing  that  the  persons  and  property  of 
the  members  of  a  corporation  should  at  all  times  be  liable  for  debts 
due  by  the  corporation.' 

§  3416.  When,  liegral  and  !EquitabIe  Remedies  Concur- 
rent.— The  rule  obtaining  in  some  of  the  States,  in  case  of  a 
superadded  statutory  liability,  is  that  the  creditor  has  a  concur- 
rent remedy  at  law.*    This  rule,  in  several  cases,  arises  by  force 


^  See  Simonson  v.  Spencer,  15 
Wend.  (N.  Y.)  548;  Bank  of  Pough- 
keepsie  v.  Ibbotson,  24  Wend.  (N.  Y.) 
473.  Such  is  the  doctrine  in  Illinois. 
Post,  §3460;  ante,  §3078. 

'  Deming  v.  Bull,  10  Conn.  409. 
Compare  Bond  v.  Appleton,  8  Mass. 
472;  «.  c.  5  Am.  Dec.  111. 

•  Southmayd  v.  Russ,  3  Conn.  52. 
Compare  Middletown  Bank  v.  Magill, 
5  Conn.  28. 

*  Bank  of  Poughkeepsie  v.  Ibbot- 
son, 24  Wend.  (N.Y.)  473, 479  (leading 
American  case  —  opinion  by  Nelson, 
C.  J.) ;  Culver  v.  Third  Nat.  Bank,  64 
m.  528,  538;  Garrison  v.  Howe,  17 
N.  Y.  458;  Norris  v.  Johnson,  34  Md. 
485 :  Bank  of  United  States  v.  Dallam, 
4  Dana  (Ky.),  574 ;  Grund  v.  Tucker,  5 
Kan.  70,  77;  Perry  v.  Turner,  55  Mo. 
418 ;  Hall  v.  Klinck,  25  S.  0.  348 ;  s.  c. 
60  Am.  Eep.  505,  511.  Under  the 
National  Banking  Act,  a  suit  by  a 
receiver,  to  enforce  the  statutory  lia- 
bility of  the  shareholders,  if  the 
■whole  amount  is  sought  to  be  recov- 
ered, must  be  at  law ;  if  only  a  con- 
tribution is  required,  it  may  be  in 
equity.    Kennedy  ti.  Gibson,  8  Wall. 
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(U.  S.)  498,  505.  The  former  Eng- 
lish statutes  were  foxmded  on  a  policy 
of  this  kind,  under  which  execution 
might  be  had  against  a  shareholder 
upon  a  proceeding  by  scire  facias 
after  judgment  against  the  company, 
execution,  and  a  return  of  nulla  bona; 
and  many  similar  statutes  exist  in 
this  country.  But,  after  a  thorough 
trial  of  this  system,  the  practical  sense 
of  that  great  commercial  people  ex- 
pressed itself  in  a  statute  under  which 
an  insolvent  corporation  is  wound  up 
in  chancery,  the  court  assessing  its 
shareholders,  adjusting  their  mutual 
equities,  and  distributing  its  assets 
ratably  among  all  its  creditors.  Com- 
panies Act,  1862  (25  &  26  Vict.,  ch. 
89) .  A  single  creditor  cannot  now  pro- 
ceed at  law  against  a  shareholder,  but 
must  bring  his  winding-up  petition. 
In  Georgia  depositors  in  a  bank 
that  has  failed  may  proceed  at  law  for 
the  recovery  of  their  debts  under  cer- 
tain provisions  of  the  code  (Ga.  Code, 
§  3367,  et  seq.),  and  enforce  the  ulti- 
mate liability  clause  of  the  charter  as 
against  the  stockholders ;  or  they  may 
seek,  in  an  equitable  proceeding,  sat- 
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of  statute;  but  where  it  has  been  declared  in  the  silence  of 
statutes,  it  has  been  placed  on  the  ground  that  it  affords  a 
direct  and  inexpensive  remedy  by  which  a  small  creditor  may 
collect  his  debt  from  any  stockholder,  to  the  extent  of  the 
latter's  liability,  leaving  him  to  support  the  burden  of-  a  suit 
in  equity  against  his  co-members  of  the  corporation  for  a  con- 
tribution. 

§  3417.  Big^ht  of  Individual  Creditors  to  Proceed  at  Law 
Ousted  by  a  General  Winding-up  Proceeding-. — Where  a  suit 
in  equity  has  been  instituted  to  subject  the  amount  for  which 
the  shareholders  of  a  corporation  are  liable  to  the  common 
benefit  of  all  the  creditors,  the  very  objects  which  induce  these 
courts  to  proceed  in  such  cases  would  be  defeated  if  separate 
creditors  could  proceed  against  separate  stockholders  at  law. 
It  has  accordingly  been  held,  under  a  statute  of  individual  lia- 
bility, that  where  a  suit  in  equity  has  been  instituted  for  such 
a  purpose,  no  creditor  can  institute  a  separate  suit  for  the 
enforcement  of  such  liability  in  his  own  behalf.*  The  same 
principle  will  apply  whenever  a  general  administration  of  the 
assets  of  the  insolvent  corporation  is  entered  upon  in  a  court 
of  competent  jurisdiction,  or  under  its  superintendence  or 
authority,  whether  commenced  by  a  creditor's  bill  in  equity 
and  the  appointment  of  a  receiver,  or  by  a  voluntary  assign- 
ment by  the  corporation  to  an  assignee  or  a  trustee  under  a 
State  statute,  or  by  a  proceeding  in  bankruptcy  under  a  statute 
of  the  United  States.  To  this  statement  exceptions  exist  under 
particular  theories  and  statutory  systems,  which  exceptions 
are  considered  in  this  title  in  their  proper  places.  The  gen- 
eral rule,  however,  remains,  that  in  the  case  above  stated  the 
right  to  collect  from  shareholders  what  is  due  in  respect  of 
their  unpaid  subscriptions  passes  to  the  receiver,^  assignee  in 

isf  action  out  of  the  assets  of  the  bank,  their  ultimate  liability.    City  Bank 

legal  or  equitable,  and  also  a  decree  v.  Crossland,  65  Ga.  734. 

against  the  bank  for  the  full  amount  '  Wright  v.  McOormack,  17  Ohio 

of  their  debts,  and  may  then  make  St.  86. 

this  decree  a  basis   for   proceediag  »  Post,  ^  3551 ;  Oadle  v.  Baker,  20 

against  the  stockholders  to  enforce  Wall.  (U.  S.)  650.   In  New  York, "  th« 
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bankruptcy/  assignee  under  a  State  insolvent  statute/  or  other 
voluntary  assignee  or  trustee  for  the  benefit  of  creditors;'  and 
that  he  may  bring  appropriate  actions  therefor,  at  law  or  other- 
wise. When  we  say  that  the  assets  of  the  insolvent  corpora- 
tion pass,  for  the  purpose  of  equitable  administration,  to  the 
receiver,  assignee  in  bankruptcy,  assignee  under  the  State 
insolvent  law,  or  other  voluntary  assignee  or  trustee,  we 
necessarily  exclude  the  idea  that  any  remedy,  legal  or  other- 
wise, remains  to  a  single  creditor  against  one  or  more  of  the 
stockholders,  unless  such  remedy  is  reserved  by  statute  or  by 
peculiar  judicial  theories.*  On  the  other  hand,  where  the 
nature  of  the  liability  imposed  by  the  governing  statute  is 
such  as  to  indicate  that  it  was  not  the  purpose  of  the  Legisla- 
ture that  the  jurisdiction  of  equity  should  be  excluded,  but 
that  it  was  rather  intended  to  give  to  any  creditor  a  short  road 
against  any  stockholder — the  institution  of  a  winding-up  pro- 
ceeding in  equity  is  no  ground  for  enjoining  the  prosecution 
of  a  suit  at  law.  In  so  holding.  Chancellor  Walworth  reasoned 
that  a  bill  to  reach  corporate  property,  which  the  complain- 
ants were  unable  to  reach  on  their  executions,  was  unobjec- 
tionable, and  was  the  more  appropriate  course,  where  it  was 
also  intended  to  charge  stockholders  or  directors  with  corpo- 
rate debts.  In  the  particular  case  the  stockholders  were  each 
liable  for  debts  incurred  during  the  time  they  were  stockhold- 
ers, but  it  was  necessary  that  judgment  be  first  had  against 
the  corporation  and  execution  be  returned  unsatisfied.  The 
claims  of  the  creditors  against  stockholders  might  turn  out  to 

receiver  is  the  proper  person  to  bring  Boeppler  v.  Menown,  17  Mo.  App. 

the  suit,  as  he  has  the  legal  title  to  447,  450 ;  Shockley  v.  Fisher,  75  Mo. 

all  the  property  of  the  company./—  498;  Eppright  v.  Nickerson,  78  Mo. 

being  vested  by  the  Revised  Statutes  482. 

■with  all  the  rights  given  by  law  to  'A  good  illustration   of   this   is 

trustees   or    assignees   of    insolvent  found  in  the  already  celebrated  Glenn 

debtors."    Nathan    v.    Whitlock,    9  cases,  beginning  with  Lewis  v.  Glenn, 

Paige  (N.  Y.),  152,  159.  84  Va.  947,  and  having  counterparts 

'  Post,  §  3651 ;   Webster  v.  Upton,  in  the  Federal  and  many  of  the  State 

91  TJ.  S.  65;    Sanger  v.  Upton,  91  courts.   Post,  ^  3551,  et  seg.    See,  also, 

U.  S.  56.  ante,  5  2059. 

'  Post,  §  3551 ;  Lionberger  v.  Broad-  *  So  held  in  Branch  v.  Knapp,  61 

way  Sav.   Bank,   10  Mo.  App.  499;  Ga.  614. 
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be  claims  against  different  persons  or  classes  of  persons. 
They  would  not  necessarily  be  against  the  same  persons. 
Creditors  could  not,  therefore,  be  compelled  to  litigate  their 
claims  in  one  suit.  If  on  the  filing  of  a  bill  by  one  creditor 
all  the  others  were  to  be  restrained  from  proceeding  at  law, 
and  compelled  to  litigate  their  claims  in  that  suit,  they  might 
be  cut  off  from  their  remedy  against  stockholders,  whom  the 
party  filing  the  bill  could  not  bring  in,  because  he  had  no 
claim  against  them.^ 

§  3418.  When  the  Kemedy  Exists  at  Law.  —  The  courts 
have  met  with  a  great  deal  of  difficulty  in  determining  whether 
the  creditor  should  in  any  case  be  allowed  to  bring  an  action 
against  the  stockholder  directly  at  law;  or  whether  he  should 
not  in  all  cases  be  remanded  to  the  more  flexible  and  compre- 
hensive remedy  ofiered  by  courts  of  equitable  powers,  where 
in  a  single  proceeding  the  court  can  equally  relieve  the  cred- 
itor, and  equalize  the  burdens  of  the  stockholders.  It  may 
be  stated  generally  that  the  remedy  at  law  exists  in  the  fol- 
lowing cases:  1.  Where  the  coadventurers  have  failed  to 
become  incorporate,  so  as  to  be  clothed  with  the  immunity  from 
general  liability  which  attaches  to  members  of  corporations.* 
2.  Where,  for  any  reason,  or  upon  any  contingency  or  condi- 
tion, the  governing  statute  makes  (Or  leaves)  them  jointly  and 
severally  liable  as  partners,  and  the  courts  construe  this  lia- 
bility to  be  that  of  original  undertakers,  and  not  a  secondary 
liability.' Thus,  where  the  object  of  the  creditor  is  to  enforce 
the  personal  liability  of  the  stockholder  under  a  statute,* 
making  the  stockholders  personally  liable  for  debts  contracted 
when  the  corporation  attempts  to  transact  business  before 
one-half  of  its  stock  is  subscribed  or  twenty  per  cent  of  it 
actually  paid  in, — the  action  is  necessarily  an  action  at  law; 
for,  the  liability  is  primary  and  absolute,  and  equity  has  noth- 
ing to  act  upon.*     3.  In  other  cases,  where  the  remedy  at  law 

1  Judson  V.  Rossie  Galena  Co.,  9  •  Ante,  §  3078,  et  eeq. 

Paige  CN.  Y.),  598 ;  «.  c.  38  Am.  Dec.  ■*  Wis.  Rev.  Stats.,  §  1773. 

569.  '  Flour  City  Nat.  Bank  v.  Wecli- 

>  Ante,  §  2969,  et  seq.  selberg,  45  Fed.  Rep.  547. 
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is  given  by  statute,  in  direct  terras,  or  by  such  implications 
as  satisfies  the  courts  that  it  was  the  intention  of  the  Legisla- 
ture to  give  it;  and  this  is  often  the  case  with  a  superadded 
individual  liability,  which  is  always  a  creature  of  statute,  and 
depending  in  every  case  upon  the  phraseology  of  the  statute, 
to  which  close  attention  is  required.^  4.  Where  the  liability 
is  for  a  balance  unpaid  upon  the  share  subscription  or  in 
lespect  of  the  shares  held  by  the  shareholder,  that,  on  princi- 
ples often  reiterated,''  is  a  part  of  the  assets  of  the  corporation 
which  passes  to  its  receiver  in  equity,  its  assignee  under  a 
Federal  bankrupt  law,  or  under  a  State  insolvent  law,  or  its 
voluntary  assignee  or  trustee  under  its  deed  of  assignment  or 
of  trust  for  the  benefit  of  its  creditors;  and  such  receiver, 
assignee,  or  trustee  will  have  the  right  of  action  against  the 
respective  shareholders  which  the  corporation  would  have 
had,  and  may  proceed  to  enforce  the  collection  of  the  assess- 
ments ordered  against  them,  by  remedies  hereafter  pointed 
out;  and  this  necessarily  excludes  any  right  of  action  by 
a  particular  creditor  against  a  particular  shareholder,  whether 
at  law  or  in  equity.' 

§  3419.  Keceiver,  Assignee,  or  Trustee  may  Sue  at  Liaw 
for  Assessments.  —  From  what  has  preceded  it  follows  that 
where  an  assessment  is  made  by  a  court  or  other  ofiicial 
possessing  jurisdiction  to  make  it,*  the  receiver,  assignee,  or 
trustee,  spoken  of  in  the  preceding  section,  may  maintain  an 
action  at  law  in  any  jurisdiction,  domestic  or  foreign,  against 
the  several  stockholders,  to  recovSr  from  them  the  amount 
assessed  against  them  in  respect  of  their  share  subscriptions,^ 
—  as,  for  instance,  a  receiver  appointed  by  a  court  of  equity 
under  statutory  authority,"  or  by  the  Comptroller  of  the  Cur- 


>  Notethelanguageof  Waite.C.  J.,  s.  c.  22  N.  E.  Rep.  972;  post,  §  3551, 

in  Terry  v.  Little,  101 U.  S.  216 ;  quoted  et  leq. 

and  reaffirmed  in  Hall  v.  Klinck,  25  *  Ante,  §§  1705,  et  eeq.,  2960,  2961; 

S.  C.  348 ;  s.  c.  60  Am.  Rep,  505.  post,  4  3637. 

»  See  ante,  §  2951,  et  seg.  '  Post,  i  3551. 

•  Wheeler  v.  Thayer,  121  Ind.  64 ; 

•  Nathan  v.  WMtlock,  9  Paige  (N.  Y.),  152,  159. 
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reucy  under  the  National  Banking  Act,*  or  an  assignee  under 
a  State  insolvent  law,*  or  the  receiver  of  a  national  bank,'  or 
a  substituted  trustee  under  a  general  deed  of  assignment  made 
by  a  corporation,*  or  an  assignee  under  a  Federal  bankrupt 
law."  And  such  actions  have  been  maintained  in  the  name 
of  the  corporation  itself,  and  this  is  still  the  rule  where  the 
common-law  theory  of  actions  prevails,  as  in  the  District  of 
Columbia,®  though  the  action  is,  in  substance,  prosecuted  by 
the  receiver,  assignee,  trustee,  or  oflScial  liquidator,  for  the 
benefit  of  the  trust.' 

§  3420.  Creditors'  Bill,  when  not  Practicable.  —  Where, 
under  the  governing  statute,  the  stockholders,  who  are  liable 
to  creditors  of  the  corporation,  are  those  who  were  stock- 
holders at  the  time  the  particular  debt  was  contracted,  it  has 
been  held  that  a  general  creditors'  bill,  which  seeks  to  enforce 
the  liability  of  the  stockholders,  is  not  an  appropriate  or  prac- 
ticable remedy.  The  reason  is,  that  the  creditors  of  the  cor- 
poration, whose  debts  were  contracted  at  different  times,  have 
no  common  interest,  and  hence  their  claims  will  not  necessarily 
be  against  the  same  persons  as  stockholders.  No  creditor 
would  have  the  right  to  file  a  bill  and  make  all  who  were  or 
ever   had   been    stockholders   of    the   company,   defendants 


1  Oadle  V.  Baker,  20  Wall.  (U.  S.)  »  Sanger  v.  Upton,   91  U.  S.  56; 

650.    And  see  Kennedy  v.  Gibson,  8  Webster  v.  Upton,  91  U.  S.  65. 

Wall.  (U.  S.)  505.                            ■•  '  Post,    ^    3570.     Compare    ante, 

'  Boeppler   v.    Menown,    17  Mo.  §  1815,  et  seg. 

App.  447;  Shockleyv.  Fisher,  75  Mo.  '  See  Hall  v.  United  States  Ins. 

498;  Epprigbt  v.  Nickerson,  78  Mo.  Co.,  5  Gill  (Md.),  484,  where  in  an 

482 ;  Lionberger  v.  Broadway  Savings  equity  proceeding  a  call  was  ordered 

Bank,  10  Mo.  App.  499.  and  a  suit   therefor  ordered  to   be 

'  Young  V.  Wempe,  46  Fed.  Eep.  brought,  which  was  successfully  pros- 

354.  Compare  Harveyv.  Lord,  11  Biss.  ecuted  in  the  name  of  the  company. 

(U.  S.)  144.  Also,  Westmoreland  &c.  Co.  v.  Fiel- 

•  Lewis  V.  Glenn,  84  Va.  947;  Van-  den  [1891],  3  Oh.  15,  where  an  action 

derwerkenv.  Glenn,  85  Va.  9;  Glenn  was  successfully  prosecuted  in  the 

V.  Semple,  80  Ala.  159 ;  s.  c.  60  Am.  name  of  the  company  after  the  com- 

Rep.  92;  Glenn  v.  Williams,  60  Md.  mencement  of   winding-up  proceed- 

93;  Hawkins  v.  Glenn,  131  U.  S.  319.  ings  for  calls  made  before  winding  up. 
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therein,  when  some  of  such  defendants  might  not  have  been 
stockholders  at  the  time  when  their  debts  were  contracted.^ 

§  3421.  BUI  in  Equity  by  Receiver  of  a  Corporation 
against  Its  Stockholders.  —  Where  a  receiver  has  been 
appointed,  and  he  proceeds  against  the  stockholders  to 
enforce  a  contribution  from  them  of  such  sum  as  the  court 
appointing  him  may  have  determined  to  be  necessary  to 
liquidate  the  debts  of  the  corporation  and  pay  the  costs  of 
the  winding-up  proceedings,  he  may,  it  seems,  sue  in  equity 
as  well  as  at  law;^  and  where  a  receiver  of  a  corporation 
appointed  in  New  Jersey  brought  an  action  against  certain 
stockholders  of  the  corporation  domiciled  in  Massachusetts, 
in  the  Circuit  Court  of  the  United  States  for  the  District  of 
Massachusetts,  it  was  held,  but  without  explaining  the  rea- 
sons, that  the  suit  was  well  brought  in  equity.'  In  Maine,  a 
receiver  of  a  solvent  banking  corporation  is  allowed  to  main- 
tain a  bill  in  equity  against  the  stockholders  of  the  corpora- 
tion to  compel  them  to  contribute  for  the  payment  of  its 
debts;  but  this  is  by  force  of  statute.*  The  ground  which 
will  sustain  the  jurisdiction  of  equity  in  such  a  case  is  not 
perceived,  for  there  does  not  seem  to  be  any  scope  for, equi- 
table relief.  For  the  purpose  of  establishing  a  ratable  con- 
tribution among  the  stockholders,  they  should  be  made 
parties  to  the  proceeding  in  which  the  receiver  is  appointed, 
under  a  theory  of  procedure  elsewhere  stated;*  though,  under 
another  theory,'  those  who  are  not  made  parties  may  be 
bound,  by  representation  through  the  corporation,  in  respect 
of  the  assessment  made  against  them,  —  subject  to  the  right 

'  Judson  V.  Edssie  Galena  Co.,  9  an  Alabama  charter,  that  a  single 

Paige  (N.  Y.),  598;  s.  c.  38  Am.  Dec.  creditor  could  not  sue  a  single  stock- 

569.  holder  at   law — not  that  a  receiver 

^  Post,  §  3569.  could  not  sue  at  law  to  enforce  an 

'  Andrews  v.  Bacon,  38  Fed.  Eep.  assessment. 

777.     Mr.   Circuit   Judge    Colt  dis-  *  Dane  ti.  Young,  61  Me.  160;  Kev. 

missed  the  point  by  merely  referring  Stat.  Me.  1857,  ch.  47,  ^  73. 

to  Pollard  v.  Bailey,  20  Wall.  (U.  S.)  »  Post,  5  3493. 

520,  which  was  not  such  an  action  •  Post,  §  3499. 
at  all,  but  which  simply  held,  under 
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of  making  possible  defense  applicable  to  themselves  individ- 
ually, —  and  the  natural  form  of  the  action  by  the  receiver  to 
enforce  such  an  assessment  would  seem  to  be  an  action  at 
law,  such  as  were  the  numerous  actions  in  the  so-called  Glenn 
cases.' 

§  3422.  In  Case  of  a  Foreigrn  Corporation.  —  Where  the 
proceeding  is  against  resident  stockholders  of  a  foreign  cor- 
poration, and  the  law  creating  the  corporation  makes  the 
stockholders  liable  for  its  debts,  but  without  prescribing  a 
special  remedy,  the  course  of  proceeding  to  enforce  such  lia- 
bility is  necessarily  governed  by  the  law  of  the  jorwtn?  Where 
the  words  of  the  charter  merely  import  a  personal  liability, 
an  action  may  be  maintained  by  the  creditor  against  a  stock- 
holder in  a  foreign  jurisdiction;  but  if  the  governing"  statute 
charges  the  property  of  the  stockholders,  and  that  not  gener- 
ally, by  the  ordinary  process,  but  conditionally,  and  by  a  pecul- 
iar and  unusual  procedure  only  available  in  the  courts  of  the 
State  creating  the  corporation, — not  only  limiting  and  pre- 
scribing the  security  and  rights  of  the  creditor,  but  also  the 
obligation  and  liability  of  the  stockholder,  and  prescribing 
the  remedy,  this  remedy  goes  with  this  statute  as  a  part  of 
the  right,  and  a  general  personal  liability  will  not  attach  to  the 
stockholder,  which  can  be  enforced  by  an  action  in  another 
jurisdiction.*  But  where  the  property  of  the  foreign  corpora- 
tion has  been  divided  among  its  stockholders  before  all  its 
debts  have  been  paid,  a  judgment  creditor,  after  the  return  of 
an  execution  unsatisfied,  may  maintain  an  action  against  a 
domestic  stockholder  of  such  foreign  corporation,  in  the  nature 
of  a  creditor's  bill,  to  reach  and  subject  so  much  of  the  assets 

1  Post,  §  3568. 
'  Drinkwater  v.  Portland  Marine  *  Lowry  v.  Inman,  46  N.  Y.   119. 

Ey.,  18  Me.  35;  Lowry  v.  Inman,  46  To  the  same  effect  is  Fourth  Nat. 
N.  Y.  119,  126;  Leucke  v.  Tredway,  Bank  v.  Francklyn,  120  U.  S.  747, 
45  Mo.  App.  507;  First  Nat.  Bank  ».  where  the  opinion,  written  by  Mr. 
Gustin-Minerva  &c.  Co.,  42  Minn.  Justice  Gray,  is  a  very  learned  and 
327 ;  s.  c.  18  Am.  St.  Eep.  510 ;  44  able  exposition  of  the  subject. 
N.  W.  Rep.  198;  6  L.  E.  A.  676. 
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of  the  corporation  as  were  improperly  received  by  him.  Such 
assets  being  a  trust  fund  for  the  creditors  of  the  corporation, 
it  is  an  immaterial  inquiry  whether  the  stockholder  got  pos- 
session of  them  by  a  fair  agreement  with  his  associates  or  by 
a  wrongful  act.  The  creditor  in  such  a  case  is  not  (in  New 
York)  required  to  bring  his  action  in  behalf  of  other  creditors 
who  may  choose  to  come  in,  or  to  make  all  the  stockholders 
parties  to  the  action.  With  the  equities  subsisting  between 
the  stockholders  themselves  he  has  nothing  to  do,  unless  he 
chooses  to  take  upon  himself  the  burden  of  bringing  his  action 
in  such  a  form  as  to  adjust  them.^  So,  where  the  corporation 
is  a  foreign  one,  and  the  domestic  creditor  has  in  like  manner 
exhausted  his  remedy  against  it,  he  may,  in  the  same  State, 
bring  an  action  against  a  domestic  stockholder  to  subject  a 
balance  due  to  the  corporation  on  his  share  subscription, — such 
an  action  being  authorized  by  section  1871  of  the  N'ew  York 
Code  of  Procedure.* 

§  3423.  Continued:  Distinction  between  a  Contractual  and 
a  Statutory  Liability. —  Under  this  head  a  marked  distinction 
must  be  taken  between  the  case  where  the  action  is  to  subject 
what  is  due  by  a  stockholder  as  a  balance  unpaid  upon  his 
share  subscription,  and  where  the  action  is  to  enforce  a  super- 
added personal  liability.  In  the  first  case,  the  liability  rests 
in  contract,  and  does  not  necessarily  depend  upon  the  language 
of  statutes  declaring  it,  although  such  statutes  may  exist.' 
As  it  rests  in  contract,  it  is,  like  any  other  contractual  obliga- 
tion, relating  to  personal  property,  enforceable  wherever  the 
obligor,  that  is  to  say,  the  stockholder,  may  be  found.*  The 
validity  and  effect  of  the  obligation  are  determined  generally  by 
the  law  of  the  domicile  of  the  corporation,  and  especially  by 
the  charter  or  governing  statute  of  the  corporation,  for  that 
is  deemed  to  enter  into  and  form  a  part  of  the  contract;  *  but 
the  remedy  to  enforce  such  a  contractual  obligation  is  applied 

'  Bartlett  v.  Drew,  57  N.  Y.  587.  >  Ante,  §§  1136,  2933. 

'  Persch  v.  Simmons,  3  N.  Y.  Supp.  *  Ante,  §  3048. 

783.  0  Ante,  §§  3046,  3063. 
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according  to  the  law  of  the  forum.*  It  follows  that,  although 
the  Legislature  of  the  State  in  which  the  corporation  was 
created  may  have  prescribed  a  special  remedy  for  the  enforce- 
ment of  this  contractual  obligation,  that  remedy  will  not 
migrate;  but  where  a  stockholder  is  proceeded  against  in 
another  jurisdiction,  the  court  in  that  jurisdiction  will  apply 
its  own  appropriate  remedy.^  The  case  is  different  from  that 
where  the  statute  of  the  State  in  which  the  corporation  exists 
has  created  the  right  to  proceed  against  its  shareholders,  and 
at  the  same  time  prescribed  a  special  remedy  for  the  enforce- 
ment of  that  right.  Here  only  the  special  remedy  can  be 
applied;  and  if  that  remedy  is  contrary  to  the  course  of  the. 
court  in  the  foreign  State  in  which  it  is  sought  to  charge  the 
stockholder,  it  seems  that  there  is  no  remedy  against  him.' 
But  in  the  special  case  we  are  considering,  the  case  where  the 
liability  is  in  respect  of  a  balance  due  the  corporation  for  the 
shares,  the  right  is  not  created  by  statute,  but  is  created  by 
the  contract  which  the  subscriber  makes  when  he  agrees  to 
take  the  shares,  and  which  his  assignee  makes  when  he  pur- 
chases them  from  him  before  they  are  paid  for,  and  becomes 
substituted  as  their  allottee  in  his  place  by  a  species  of  nova- 
tion. It  is,  therefore,  a  right  resting  not  on  statute,  but  in 
contract,  and  is  hence  enforceable  everywhere,  according  to 
the  law  of  the  forum  in  which  the  stockholder  may  be  found.* 

§  3424.  Continued,  with  Illustrative  Holdings.  —  Accord- 
ingly, where  the  action  was  by  a  single  creditor  of  a  corpora- 
tion created  under  the  laws  of  Illinois,  in  one  case,  against  a 
single  stockholder  domiciled  in  Missouri,*  and  in  another 
against  two  stockholders  domiciled  in  that  State,*  and  the 
nature  of  the  proceeding  was  that  of  a  creditor's  bill  in  equity 
to   subject   what  was  unpaid  by  the  defendants  upon  their 

»  Ante,  §  3064;  First  Nat.  Bank  v.  '  May  v.  Black,  77  Wis.  101;  ».  o. 

Gustin-Minerva  &c.  Co.,  42   Minn.     45  N.  W.  Rep.  949. 
327 ;  ».  c.  18  Am.  St.  Eep.  510.  *  Mann  v.  Cook,  20  Oonn.  178. 

»  Leucke  v.  Tredway,  45  Mo.  App.  '  Shickle  v.  Watte,  94  Mo.  410. 

507.    Compare  ante,  §  3054. 

'  Leucke  v.  Tredway,  45  Mo.  App.  507.  • 
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shares,  —  the  court,  disregarding  the  question  what  remedy 
would  be  applied  in  Illinois,  held  that  a  bill  in  equity  was  an 
appropriate  remedy  in  Missouri,  especially  in  view  of  the  fact 
that  the  defendants  had  failed  to  plead  the  existence  of  a  rem- 
edy at  law.  The  Supreme  Court  of  Illinois,  while  allowing  a 
remedy  in  equity  against  resident  stockholders  of  domestic  cor- 
porations where  the  liability,  although  statutory,  is  to  the 
creditors  as  a  class,^  deny  a  remedy  in  equity  to  particular 
creditors  of  a  non-resident  corporation  against  stockholders 
domiciled  within  the  State  of  Illinois,  even  where  the  object 
of  the  bill  is  to  sequester  what  is  due  by  such  stockholders  to 
the  corporation  in  respect  of  their  share  subscriptions,  and 
consequently  where  the  liability  is  one  strictly  resting  in  con- 
tract, and  enforceable  everywhere,  according  to  principles 
already  stated."  The  Illinois  court  adopt  and  follow  the  doc- 
trine of  the  Supreme  Judicial  Court  of  Massachusetts,  as  laid 
down  in  a  case  in  the  following  language:  "  The  liability 
which  the  stockholders  are  alleged  to  be  under  to  the  corpora- 
tion and  its  creditors  has  little  analogy  to  a  debt  due  accord- 
ing to  the  generally  recognized  principles  of  law.  It  is  of  a 
peculiar  character,  involving  the  organic  law  by  which  the 
corporation  is  created,  and  requiring  local  administration."^ 
The  court  also  advanced  a  number  of  reasons,  more  or  less 
specious,  for  repelling  the  jurisdiction,  among  them  the  con- 
sideration that  no  discovery  can  be  had  of  other  stockholders 
and  creditors;  that  no  account  can  be  taken  of  the  debts  of 
the  corporation,  no  ratable  assessment  or  ratable  distribution 
made,  etc.  This,  though  not  the  language,  is  the  substance 
of  the  reasoning;  and  it  operates  to  drive  any  creditor,  how- 
ever small,  to  the  expense  of  filing  a  general  winding-up  bill 
in  equity  within  the  State  under  whose  laws  the  corporation 
is  organized.  The  inconvenience  of  such  a  rule  in  its  appli- 
cation to  a  "  tramp  corporation,"  created  under  the  laws  of 


'  Post,  §  3460.  '  New  Haven  etc.  Oo.  v.  Linden 

'  Young  t).  Farwell,  139111.  326;  s.  c.  Spring  Oo.,  142  Mass.  349,  353.    As  to 

28  N.  E.  Rep.  845 ;  affirming  s.  c.  35  111.  the    Massachusetts    doctrine,  see  ante, 

App'.  469.  ^  3056,  3058,  3059. 
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West  Virginia,  for  instance,  all  of  whose  stockholders  might 
be  residents  of  the  State  of  Illinois,  can  be  readily  imagined; 
but  perhaps  the  court  would  apply  a  different  rule  if  such  a 
case  were  presented.  It  is  perceived  that  the  Illinois  decision 
is  explicitly  opposed  to  the  two  Missouri  decisions  above  cited. 

Article  II.     Theories  and    Statutes   Under  Which  the 
Remedy  Is  in  Equity. 

Section  Section 

3428.  Grounds  of  stockholders'  liabil"     3435.  Or  where  the  statute  creates  a 

ity  in  equity :  holding  assets  common  fund  for  creditors, 

of  the  corporation.  3436.  Inapplicability  of  the  doctrine 

3429.  As  where  they  have  not  paid  up  that  equity  will  not  relieve 

their  share  subscriptions.  one  who  has  a  remedy  at  law. 

3430.  Or  where  the  assets  have  been     3437.  Grounds  on  which  concurrent 

improperly    divided    among  jurisdiction    in    equity    sup- 

the  stockholders.  ported. 

3431.  In  case  of  a  statutory  individual     3438.  On  the  ground  of  discovery. 

liability.  '  3439.  BUI  by  a  foreign  corporation  to 

3432.  Reasons  of  the  doctrine  that  the  discover  domestic  stockhold- 

equity  forum  is  exclusive.  ers. 

3433.  Where  the  proceeding  is  to  en-     3440.  Where  the  liability  is  in  propor- 

force  contracts  made  in  behalf  tion  to  the  stock  held. 

of  the  corporation  prior  to  its  3441.  In  case  of  deceased  sharehold- 

organization.  ers. 

3434.  Eemedy  in  equity  where  statute  3442.  When  court  will  not  restrain 

liability  is  to  creditors  as  a  proceedings  at  law. 

class. 

§  3428.  Grounds  of  Stockholders'  Eilability  in  Equity: 
Holding  Assets  of  the  Corporation.  —  While  the  general  rule 
of  law  which  exempts  the  members  of  a  corporation  from  lia- 
bility for  its  debts,*  is,  of  course,  a  rule  of  equity,  as  well  as  a 
rule  of  common  law, — yet,  on  a  theory  already  considered,* 
courts  of  equity  are,  in  many  instances,  able  to  aid  the  cred- 
itors of  a  corporation,  upon  the  ground  that  the  members 
have  in  their  possession  assets  of  the  corporation  which,  as 
against  its  creditors,  they  ought  not  in  good  conscience  to 
retain.* 

^  Ante,  §  2925.  which  holds,  on  the  dissolution  of  a 

•  Ante,  §  2951,  et  seg.  corporation,  that  any  of  its  members 

•  "We  are  aware  of  no  decision     becomes  liable  for  its  debts  beyond 
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§  3429.  As  Where  They  Have  Not  Paid  Up  Their  Share 
Subscriptions.  —  Shareholders  occupy  this  position  when 
they  have  subscribed  moneys  to  the  capital  stock  of  the  cor- 
poration, which  they  have  not  paid  in.  They  are  holders  of 
the  capital  stock  to  the  extent  of  the  shares  they  have  taken, 
until  it  is  required  by  the  company.^  And  where  the  cor- 
poration has  assigned  all  its  property  in  trust  for  the  benefit 
of  its  creditors,  equity  has  jurisdiction  to  subject  the  unpaid 
stock  subscriptions  to  the  payment  of  its  debts,  without  refer- 
ence to  the  inquiry  whether  the  unpaid  subscriptions  do  or 
do  not  pass  by  the  deed  of  trust.^  A  general  view  of  this 
subject  leaves  no  doubt  that  where  the  creditor  does  not  seek 
to  enforce  a  statutory  liability,  or  a  liability  akin  to  that  of 
partners,  but  merely  seeks  to  subject  what  is  due  by  the  share- 
holders to  the  corporation  whose  shares  have  not  been  paid 
up  in  full,  the  appropriate  forum  is  equity  after  exhausting 
the  ordinary  remedies  at  law;^  and  where  the  remedy  has  not 
been  enlarged  by  statute,  some  of  the  courts  have  held  that 


the  value  of  its  assets  he  may  have  in 
his  possession."  Walker,  J.,  in  Tar- 
bell  V.  Page,  24  111.  46.  The  doctrine 
of  the  text  is  well  illustrated  by  the 
case  of  Bigelow  v.  Congregational  So- 
ciety, 11  Vt.  283,  and  15  Vt.  370. 
There  the  members  of  a  religious  cor- 
poration dissipated  a  fund  in  their 
hands  in  defending  a  suit  which  had 
been  brought  against  them.  The 
plaintiff,  having  obtained  a  judgment 
at  law,  filed  a  bill  in  equity  in  aid  of 
his  execution.  The  court  decreed 
that  an  account  be  taken  of  the  state 
of  the  fund  at  the  time  the  action  at 
law  was  commenced ;  that  it  be  sub- 
jected to  the  payment  of  the  plain- 
tiff's demand,  and  if  there  was  not 
enough,  that  the  members  respond 
personally  for  so  much,  if  necessary, 
as  would  restore  the  fund  to  its  orig- 
inal dimensions.  Another  apt  illus- 
tration is  afforded  by  the  case  of 
Tinkham  *.  Borst,  31  Barb.  (N.  Y.) 
2484 


407,  where  an  action  was  sustained  by 
a  creditor  against  the  sole  stockholder 
of  a  dissolved  foreign  corporation, 
who  was  in  possession  of  its  assets. 

'  Lord  St.  Leonards  in  Spackman 
V.  Evans,  L.  E.  3  H.  L.  198. 

2  Hamilton  v.  Glenn,  85  Va.  901 ; 
8.  c.  9  S.  E.  Eep.  129. 

'  Ante,  §  2951,  et  seq.;  Hume  v. 
Winyaw  Oo.„  Car.  L.  J.  217;  Mann 
V.  Pentz,  3  N.  Y.  415;  Marsh  v.  Bur- 
roughs, 1  "Woods  (U.  S.),  463;  Miers 
V.  Zanesville  Co.,  11  Ohio,  273;  s.  c. 
13  Ohio,  197 ;  Henry  v.  Vermillion, 
&c.  E.  Co.,  17  Ohio,  187;  Leucke  v. 
Tredway,  45  Mo.  App.  507 ;  Hickling 
V.  Wilson,  104  111.  54;  Harmon  v. 
Page,  62  Cal.  448 ;  Masters  v.  Eossie 
Lead  Mining  Co.,  2  Sandf.  Ch.  (N.  Y.) 
301;  Foster  v.  MuUanphy  Planing 
Mill  Co.,  92  Mo.  79;  Tabor  v.  Goss 
&c.  Man.  Co.,  11  Col.  419  (under  a 
statute) ;  Wellington  v.  Continental 
Const,  &  Imp.  Co.,  5  N.  Y,   Supp. 
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this  is  the  exclusive  forum.*  The  most  usual  statement  of 
doctrine  under  this  head  is  that  when  a  creditor  has  ex- 
hausted his  legal  remedies  against  the  corporation,  which 
fails  to  make  an  assessment,  he  may,  by  bill  in  equity  or 
other  appropriate  means,  subject  such  subscriptions  to  the 
satisfaction  of  his  judgment.''  That  is  to  say,  where  a  cred- 
itor of  a  corporation  having  an  execution  at  law,  which  is 
unsatisfied,  institutes  proceedings  against  the  company  and 
the  effects  of  the  company  are  insufficient  to  pay  its  debts, 
he  may  have  relief  in  equity  to  compel  the  payment  of  the 
sums  due  and  unpaid  on  the  shares  of  the  delinquent  stock- 
holders.* 

§  34:3(X  Or  "Where  the  Assets  Have  Been  Improperly 
Divided  Among-  the  Stockholders.  —  A  bill  in  equity  is,  in  like 
manner,  the  proper  remedy  where  the  assets  of  the  corporation 
have,  in  any  form  of  transaction  or  under  any  pretense,  been 
improperly  divided  among  the  stockholders,  leaving  its  debts 
unpaid;  *  and  in  this  instance  equity  is  the  exclusive  remedy,  for 
a  common-law  action  as  for  a  tort  will  not  lie  on  behalf  of  a 
creditor  against  a  stockholder  so  improperly  receiving  the 


587;  S.  c.52Hun(N.Y.),408.  There-  r.  Mangam,  73  N.  Y.  Bll^;  Welling- 
fore,  a  statute  providing  for  the  ton  v.  Continental  &c.  Co.,  5  N.  Y. 
determination  of  such  matters  by  a  Supp.  587;  Rounds  v.  McOormick, 
proceeding  before  a  referee  is  not  un-  114  HI.  252 ;  Brown  v.  Fisk,  23  Fed. 
constitutional  as  denying  a  trial  by  Bep.  228.  In  some  States  the  exclu- 
jury,  for  they  were  always  cognizable  sive  iurisdiction  of  equity  has  been 
in  chancery,  where  juries  were  called  declared  by  statute.  Act  N.  H.,  June 
only  on  the  direction  of  the  chan-  27,  1857;  Pamph.  Laws,  ch.  1962; 
cellor.  Matter  of  Empire  City  Bank,  Hadley  «.  Russell,  40  N.  H.  109. 
18  N.  Y.  199,  210.  See  also  High-  '  Hawkins  v.  Glenn,  131  U.  S.  319. 
tower  V.  Mustian,  8  Ga.  506.  "  Mann  v.  Pentz,  3  N.  Y.  415 ; 
'  Spear  V.Grant,  16  Mass.  9;  Har-  Henry  v.  Vermillion  &c.  E.  Co.,  17 
ris  V.  First  Parish  in  Dorchester,  23  Ohio,  187 ;  Miers  v.  Zanesville  Turn- 
Pick.  112;  Knowlton  v.  Ackley,  8  pike  Co.,  11  Ohio,  273;  «.  c.  ISOhio, 
Oush.  93;  Erickson  -v.  Nesmith,  15  197;  Atwood  v.  Rhode  Island  &c. 
Gray  (Mass.),  221;  Smith  v.  Hucka-  Bank,  1  E.  I.  376. 
bee,  53  Ala.  191 ;  Pollard  v.  Bailey,  '  Wood  v.  Dummer,  3  Mason 
20  "Wall.  (TJ.  S.)  520;  Umsted  v.  (U.S.),308:  Bartlett«.Drew,57N.  Y, 
Buskirk,  17  Ohio  St.  113 ;  Jones  587.  Compare  ante,  §  2954. 
V.    Jarman,   34    Ark.    323;     Griffith 
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assets  of  the  corporation;*  and  consequently  until  the  equity 
system  had  been  introduced  by  statute  in  Massachusetts  there 
was,  in  such  a  case,  no  remedy.''  A  judgment  creditor,  having 
exhausted  his  remedy  by  suing  out  an  execution  which  has 
been  returned  nulla  bona,  may,  under  such  circumstances, 
maintain  a  creditor's  bill  in  equity,  or,  under  the  modern  codes, 
an  action  of  that  nature,  against  a  stockholder,  to  reach  and 
subject  as  a  trust  fund  whatever  was  so  wrongfully  received 
by  him;  and  it  is  immaterial  whether  he  got  it  by  a  fair 
agreement  with  his  associates  or  by  acts  wrongful  as  against 
them.'  In  such  a  case  it  was  held  that  a  bill  in  equity  might 
be  maintained  by  some  of  the  holders  of  the  notes  of  an 
insolvent  banking  corporation  against  some  of  the  stock- 
holders, to  subject  them  to  liability  for  the  payment  of  the 
corporate  debts,  the  impossibility  of  bringing  all  before  the 
court  being  a  sufficient  excuse  for  dispensing  with  the  other 
parties  in  interest.* 

§  3431.  In  Case  of  a  Statutory  Individual  Ijiability.  —  The 

considerations  which  claim  for  courts  of  equity  an  exclusive 
jurisdiction  of  a  proceeding  to  call  in,  for  the  benefit  of  cred- 
itors, debts  due  by  shareholders  on  account  of  their  stock  sub- 
scriptions, are  of  nearly  equal  force  where  the  liability  is 
created  by  statute.  In  some  of  the  States,  courts  of  equity 
take  exclusive  jurisdiction  of  such  cases,  for  the  purpose  of 
adjusting  equities  and  preventing  a  multiplicity  of  suits.  In 
others,  this  forum  is  preferred,  on  the  ground  that  the  doing 
of  full  justice  involves  complex  contributions  among  the  stock- 
holders, which  cannot  be  worked  out  by  the  processes  of  a 
court  of  law.°  But,  on  whatever  ground  the  conclusion  has 
been  put,  there  is  a  very  great  concurrence  of  opinion  to  the 
effect  that,  where  it  is  sought  to  charge  the  stockholders  in 

1  Vose   V.    Grant,   15  Mass.   505 ;  °  Bartlett  v.  Drew,  litpra. 

Spear  v.  Grant,  16  Mass.  9.  '  Wood  v.  Dummer,  supra. 

»  Ibid.    That  the  remedy  is  now  ^  Atwood  v.   Rhode  Island  Agri- 

exclusively  in  equity  in  Massachu-  cultural  Bank,  1  B.  I.  376;  Terry  v. 

setts,  see   Bond    v.  Morse,  9   Allen  Little,    101    U.    S.    216;    Pollard   «. 

(Mass.),  471.  Bailey,  20  Wall.  (U.  S.)  520. 
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respect  of  their  individual  or  superadded  statutory  liability, 
equity  is  the  proper  forUm,  unless  the  language  of  the  statute 
is  such  as  to  indicate  the  purpose  on  the  part  of  the  Legisla- 
ture to  give  a  remedy  to  any  creditor  against  any  stockholder 
distributively ;  and  this  is  held  to  be  so  in  many  cases,  even 
where  there  may  be  a  concurrent  remedy  at  law.''  In  this  case 
legal  theories  frequently  give  away  before  considerations  of 
practical  convenience;  and  even  where  the  individual  liability 
is  not  in  the  nature  of  assets  of  the  corporation,  so  that  a 
receiver  may  not  in  right  of  the  corporation,  on  strictly  legal 
theories,  sue  for  and  recover  assessments  against  the  stock- 
holders based  on  their  superadded  liability, — yet,  as  the  stat- 
utes imposing  this  liability  may  well  be  held  to  create  a 
common  fund  for  the  security  of  all  the  creditors,  it  is  easy  to 
adopt  the  conclusion  that  the  preferable  remedy  is  by  a  gen- 
eral creditors'  bill  in  equity.  Thus,  it  is  held  in  Minnesota 
that  the  individual  liability  imposed  on  stockholders  for  cor- 
porate debts,  by  the  constitution  of  that  State,  may  be  enforced 
in  a  sequestration  proceeding  under  a  statute,^  which  is  tho 
statutory  equivalent  of  a  general  creditors'  bill.'  So,  in 
Georgia  it  is  allowed  to  creditors  of  insolvent  banks  to  file  a 
creditors'  bill  in  equity,  and,  if  the  assets  of  the  bank  sub- 
jected to  their  demands  are  not  sufficient  to  satisfy  them,  to 
make  the  decree  recovered   against  the   bank  the  basis  of 


^  Queenan  v.  Palmer,  117  111.  619 ;  troversy,  such  questions  should  not, 

Bank  of  United  States  v.  Dallam,  4  aa  a  general  rule,  occupy  an  exten- 

Dana  (Ky.),  574;  ante,  §  3416.  sive  space  in  the  decisions  of  courts 

'  Minn.  Gen.  Stats.  1878,  ch.  76.  of  last  resort ;  and  if  a  rule  is  once 

•  Arthur  v.  Willius,  44  Minn.  409;  established  which  works  well  in  prac- 

McKusick  V.  Seymour,  48  Minn.  158 ;  tice,  the  mere  fact  that  it  may  be 

«.  c.  50  N,  W.  Eep.  1114.    See,  espe-  technically  erroneous  is  not   neces- 

cially,  the  discussion  in  McKusick  v,  sarUy  a  sufficient  reason  for  changing 

Sevmour,  supra,  for  a  statement  of  it  by  overruling  former  decisions." 

the  reasons  which  have  led  to  the  See,    also,    the    analogous    case   of 

adoption  of  this  remedy ;  and  note  the  Spooner  v.  Bay  St.  Louis  Syndicate, 

following  language  of  Mitchell,  J. :  47  Minn.  464 ;  s.  c.  50  N.  W.  Eep.  601 ; 

"As  rules  of  practice  are  but  a  means  Hospes  v.  Northwestern  Man.  &c.  Co., 

to  an  end,  and  ordinarily,  as  in  this  48  Minn.  174;  8.  c.  31  Am.  St.  Rep. 

case,  do  not  go  to  the  merits  of  a  con-  637 ;  50  N.  W,  Rep.  1117. 
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further   proceedings  against  the  stockholders  in  respect  of 
their  individual  liability.* 

§  3432.  Reasons  of  the  Doctrine  That  the  Equity  Forum 
Is  Exclusive. — The  reasons  which  support  the  view  that  the 
remedy  in  equity,  even  in  respect  of  a  statutory  individual 
liability,  is  exclusive  are  numerous:  1.  A  resort  to  equity  pre- 
vents a  multiplicity  of  suits?  2.  Equity  is  the  only  tribunal 
capable  of  enforcing  contribution^  among  shareholders,  and 
thus,  while  satisfying  creditors,  equalizing  the  burdens  of  the 
contributories.  3.  Equal  distribution  between  creditors  can 
be  decreed  by  no  other  tribunal.  4.  Besides,  cases  of  this 
kind  frequently  involve  conflicting  equities  growing  out  of  the 
fact  that  some  of  the  shareholders  are  themselves  creditors 
of  the  corporation,  or  have  unsettled  demands  against  it;  and 
these  a  court  of  law  is  incapable  of  adjusting.  5.  Moreover, 
where  modern  codes  have  not  changed  the  practice,  a  court  of 
equity  is  the  only  tribunal  capable  of  compelling  a  discovery* 
by  a  defendant  corporation,  of  the  names  of  its  stockholders, 
the  amount  of  stock  held  by  them  respectively,  and  the  extent 
of  their  respective  liability. 

§  3433.  "Where  the  Proceeding  Is  to  Enforce  Contracts 
Made  in  Behalf  of  the  Corporation  Prior  to  Its  Organization- 
It  has  been  held  that  equity  is  the  proper  forum  in  which  to 
proceed  to  get  relief  in  respect  to  a  contract  made  in  behalf 
of  the  corporation,  by  its  promoters,  prior  to  its  organization, 
unless  there  has  been  a  subsequent  ratification  by  the  corpora- 
tion, in  which  case  the  proceeding  may  be  at  law.  "  This," 
says  the  court,  "will  become  a  legal  right  if  the  corporation 
should  afl&rm  the  contract  or  do  any  act  from  which  an  affirm- 

i  City  Bank  v.  Orossland,  65  Ga.  Sandf.  Ch.  (N.  Y.)  301;    Thayer  v. 

734.  Union  Tool  Co.,  4  Gray  (Mass.), 75; 

»  Smith  V.  Huckabee,  53  Ala.  191.  Terry  v.  Little,  101  U.  S.  216;  Pollard 

•  Post,  i  3816,  et  seq.  Compare  ^  3829,  v.  Bailey,  20  WaU.  (U.S.)  520. 
post;  Murray  v.  Albert,  24  Md.  522;  «  gee  Miers  v.  Zanesville  Co.,  11 

Erickson  v.  Nesmith,  46  N.  H.  371;  Ohio,  273;    Oastleman  v.  Holmes,  4 

Hadley   v.   Eussell,    40   N.  H.  109;  J.  J.  Marsh.  (Ky.)  1. 
Masters  v.  Rossie  Lead  Mining  Co.,  2 
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ance  may  be  implied;  but  at  law  the  general  rule  obtains  that 
corporations  cannot  be  bound  by  acts  done  or  promises  made 
in  their  behalf  before  they  come  into  existence."  The  court 
also  say  that  the  doctrine  "  originated  in  equity  and  is  still 
a  subject  of  equity  jurisdiction,  although,  in  clear  cases  of  rat- 
ification or  adoption,  it  may  now  be  enforced  at  law,  especially 
in  those  States  in  which  the  separate  courts  of  equity  have 
been  abolished."^ 

§  3434.  Kemedy  in  Equity  Where  Statute  Liability  Is  to 
Creditors  as  a  Class. — Where  the  statute  is  so  framed  as  to 
make  the  liability  of  the  stockholders  a  liability,  not  to  sep- 
arate creditors  who  may  proceed  against  them,  but  to  the 
creditors  as  a  class,  the  remedy  will  be  exclusively  in  equity, 
to  the  end  that  there  may  be  an  equal  distribution  among  the 
creditors,  and  an  equal  assessment  upon  the  stockholders.  It 
was  so  held  by  the  Supreme  Court  of  the  United  States,  under 
a  statute  of  the  District  of  Columbia  enacting  that  "if  the 
indebtedness  of  any  company  organized  under  this  act  shall 
at  any  time  exceed  the  amount  of  its  capital  stock,  the  trus- 
tees of  such  company  assenting  thereto  shall  be  personally 
and  individually  liable  for  such  excess  to  the  creditors  of  the 
company."  Here  it  was  held  that  the  liability  of  the  direct- 
ors for  "such  excess"  constituted  a  trust  fund,  for  all  the 
creditors,  in  so  far  as  the  condition  of  the  company  might 
render  a  resort  to  it  necessary  for  the  payment  of  its  debts, 
and  hence  that  an  action  at  law  could  not  be  sustained  by  one 
creditor  among  many  for  the  liability  thus  created,  or  for  any 
part  of  it,  but  that  the  remedy  was  exclusively  in  equity.^ 
Upon  the  reasoning  of  this  case  the  Supreme  Court  of  Illinois 
reached  the  same  conclusion  where  the  liability  was  created 
by  section  16  of  the  statute  of  that  State  authorizing  the  for- 
mation of  corporations  for  manufacturing,  mining,  mechan- 
ical, and  chemical  purposes,  —  reading  as  follows:   "If  the 


1  Perry  v.  Little  Rook  &c.  R.  Co.,  '  Hornor  v.  Henning,  93  TJ.  S.  228, 

44  Ark.  383,  394  fs.  c.  on  former  ap-     232. 
peal,  37  Ark.  164;  anU,  §  489. 
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indebtedneass  of  any  stock  corporation  exceed  the  amount  of 
its  capital  stock,  the  directors  and  officers  of  such  corporation 
assenting  thereto  shall  be  personally  and  individually  liable 
for  such  excess  to  the  creditors  of  such  corporation."^  The 
same  court  subsequently  reached  the  same  conclusion  in  a 
case  arising  under  the  ninth  section  of  the  same  statute, 
which  reads  as  follows:  "All  the  stockholders  of  every  such 
company  shall  be  severally  individually  liable  to  the  creditors 
of  the  company  to  an  amount  equal  to  the  amount  of  stock 
held  by  them,  respectively,  for  all  debts  and  contracts  made 
by  such  company  prior  to  the  time  when  the  whole  amount 
of  its  capital  stock  shall  have  been  paid  in,  and  a  certificate 
thereof  made  and  filed  as  hereinafter  required.'"'  The  New 
York  Court  of  Appeals  have  reached  the  same  conclusion 
under  a  charter  of  a  financial  institution  making  its  stock- 
holders severally  liable  for  its  debts;'  and,  as  elsewhere  seen, 
the  jurisdiction  of  equity  is  exclusive,  under  some  theories, 
where  the  stockholder  proceeded  against  is  also  a  creditor.* 

§  3435.  Op  Where  the  Statute  Creates  a  Common  Fund 
for  Creditors.  —  Stating  the  same  doctrine  in  another  way, 
where  the  effect  of  the  statute  is  to  create  a  common  fund  for 
the  security  of  the  creditors,  a  court  of  equity  will  have  juris- 
diction of  a  bill  by  a  creditor,  in  behalf  of  himself  and  all 
the  others  who  may  choose  to  join,  although  there  may  be 
concurrent  remedy  at  law;^  and  where  in  such  a  case  it 
appears  that  the  assets  of  the  corporation  and  the  superadded 
liability  of  all  the  solvent  stockholders  will  not,  when  com- 
bined, form  a  fund  sufficient  to  liquidate  the  debts,  equity 
will  enjoin  the  prosecution  of  suits  at  law  by  individual  cred- 
itors, and  thus  prevent  them  from  acquiring  an  advantage  over 

'  Low  V.  Buchanan,  94  111.  76. 
«  Harper  v.  Union  Man.  Co.,  100  '  Pfohl  v.  Simpson,  74  N.  Y.  137. 

111.  225,  230;  reaffirmed  in  Rounds  v.  *  Post,  §  3446. 

McCormick,  114  111.  252.    And,  in  a  »  Queenan  v.  Palmer,  117  111.  619; 

case  where  the  liability  arose  under  a  Eames  v.  Doris,  102  111.  350;  qualify- 

Btatute  of  Michigan.    Young  v.  Far-  ing  Wincock  v.  Turpin,  96  111.  135. 
well,  139  m.  326. 
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other  creditors.*  As  to  what  species  of  statute  imposing  an 
individual  liability  upon  stockholders  operates  to  create  such 
a  common  fund,  it  may  be  concluded  that  any  statute,  which 
does  not  in  terms  import  a  liability  to  the  creditors  severally, 
will  have  this  effect.  Such  an  effect  was  ascribed  to  the  fol- 
lowing statute,  which  it  will  be  perceived  is  no  more  than  the 
ordinary  individual  liability  statute,. with  a  qualification  not 
relevant  to  the  question  under  consideration:  "That  the 
stockholders  of  said  corporation  shall  be  responsible  in  their 
individual  property  in  an  amount  equal  to  the  amount  of 
stock  held  by  them,  respectively,  to  make  good  all  losses  to 
depositors  or  others;  and  no  assignment  of  their  stock  shall 
release  them  from  such  liabilities  until  after  the  fact  of  such 
an  assignment,  and  name  of  the  person  to  whom  made,  and 
the  amount  of  the  stock  assigned,  shall  have  been  advertised 
in  some  public  newspaper  published  in  the  city  of  Springfield, 
for  the  period  of  three  months."^ 

§  3436.  Inapplicability  of  the  Doctrine  That  Equity  Will 
Ifot  Kelieve  One  Who  Has  a  Kemedy  at  liaw.  —  The  elemental 
rule  of  equity  jurisprudence,  that  a  court  of  this  character 
will  deny  its  aid  to  a  suitor  who  has  an  adequate  remedy  at 
law,  except  in  cases  of  concurrent  jurisdiction,  applies  to  this 
subject  only  so  far  as  that  these  courts  withhold  their  aid 
to  a  judgment  creditor  of  a  corporation,  in  respect  of  the  lia« 
bility  of  shareholders,  when  there  are  legal  assets  of  the  corpo- 
ration within  reach  of  his  execution.'  The  general  rule  is, 
that,  although  a  creditor  has  a  concurrent  remedy  against  a 
shareholder  at  law,  this  does  not  oust  the  jurisdiction  of  the 
courts  of  equity.* 


*  Eames  v.  Doris,  supra;  distin-  '  Bank  of  Poughkeepsie  v.  Ibbot- 

guishing  Wincock  v.  Turpin,  96  HI.  son,  24  Wend.  (N.  Y.)  473,  479;  Bank 

135,  where  the  contrary  was  held,  but  of  United  States  v.  Dallam,  4  Dana 

in  a  bill  which  did  not  set  out  a  state  (Ky.),  574;  Harmon  v.  Page,  62  Oal. 

of  facts  such  as  stated  in  the  text.  448;  Baines  v.  Babcock,  95  Cal.  581 ; 

"  Queenan  v.  Palmer,  supra.  s.  c.  29  Am.  St.  Eep.  158 ;  Holmes  v. 

»  Allen  ■!;.  Montgomery  R.  Co.,  11  Sherwood,  3  McCrary  (U.   S.),  405; 

Ala.  437 ;  ante,  i  3416.  s.  c.  16  Fed.  Eep.  725.  In  New  Hamp- 
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§  3437.  Grounds  on  Which  Concurrent  Jurisdiction  in 
Equity  Supported.  —  But  in  view  of  the  fact  that  these  courts 
alone  have  adequate  power  to  enforce  a  ratable  contribution 
and  distribution/  and  that  the  proceeding,  on  the  ground  of 
trast,  to  subject  in  the  hands  of  stockholders  that  portion  of 
the  capital  stock  which  they  withheld  from  the  company  is 
exclusi-sely  a  subject  of  equity  cognizance;''  or  that  the  aid 
of  equity  may  be  needed  to. discover  assets  of  the  corporation," 
— these  courts  will  take  jurisdiction  and  proceed  to  do  com- 
plete justice  in  a  single  proceeding,*  thereby  preventing  a 
multiplicity  of  suits." 

§  3438.  On  the  Ground  of  Discovery.  —  Moreover,  as  the 
members  of  corporations  are  in  general  unknown  to  the  pub- 
lic, and  are  constantly  changing  by  reason  of  transfers,  there 
is  great  propriety  in  maintaining  the  jurisdiction  of  equity 
on  the  ground  of  discovery,  notwithstanding  the  statute  gives 
a  concurrent  remedy  at  law.'  This  is  one  of  the  grounds  on 
which  equity  assumes  jurisdiction  to  aid  creditors  of  corpora- 
tions against  shareholders.  Hence,  a  creditor  may  maintain 
a  suit  against  stockholders  having  in  their  possession  the 
assets  of  the  corporation,  and  may,  as  against  the  corpora- 
tion, seek  a  discovery  of  the  names  of  stockholders  whose 
names  are  fraudulently  concealed  from  him.'  And  where  the 
stockholders   are,  by   the   governing  statute,  liable  for  the 

Bhire  a  creditor  of  a  corporation  is  not  (Ky.),  574;  Oastleman  v.  HolmeB, 
bound  to  exhaust  his  legal  remedies  4  J.  J.  Marsh.  (Ky.)  1.  Where  the 
before  seeking  to  enforce  in  equity  the  charter  permitted  creditors  to  sue  the 
individual  liability  of  the  stockholders  stockholders  in  any  court  having  cog- 
imposed  by  statute.  Nor  is  he  bound  nizance  thereof,  it  was  held  that  a 
to  exhaust  his  remedies  against  sure-  suit  might  be  commenced  in  equity, 
ties.  Connecticut  River  Savings  Masters  v.  Eossie  Lead  Mining  Co.,  2 
Bank  v.  Fiske,  60  N.  H.  363.  Sandf.  Ch.  (N.  Y.)  301. 

'  Atwood  V.  Ehode  Island  Bank,  1  '  Smith  v.  Huckabee,  63  Ala.  191, 

B.  I.  376;  Pollard  v.  Bailey,  20  Wall.  195 

(U.  S.)  520;  Terry «.  Little,  lOlU.  S.  »  Castleman  v.  Holmes,  4   J.  J. 

216.  Marsh.  (Ky.)  1 ;  Bogardus  v.  Rosen- 

2  Ante,  §  2951,  et  seq.  dale  Man.  Co.,  7  N.  Y.  147. 

s  P(,j(  ^  3438.  '  Brewer  v.  Michigan  Salt  Asso., 

'  Bobison  v.  Oarey,8  Ga.  527 ;  Bank  58  Mich.  351 ;  Masters  v.  Bossie  Lead 

of  United  States  v.  Dallam,  4  Dana  Mining  Co.,  2  Sandf.  Ch.  (N.  Y.)  301. 
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debt  of  the  corporation  to  the  extent  of  what  remains  unpaid 
on  their  shares  of  capital  stock,  or  of  such  proportion  thereof 
as  may  be  necessary  to  satisfy  the  same,  a  judgment  creditor 
of  the  corporation,  whose  execution  has  been  returned  unsat- 
isfied, may  compel  a  discovery  of  the  names  of  such  stock- 
holders, by  a  bill  in  equity,  and  the  amounts  unpaid  on  their 
shares.*  So,  a  bill  for  discovery  by  the  creditors  of  a  corpora- 
tion against  the  individual  members  made  liable  by  statute  for 
the  debts  of  the  corporation,  in  a  case  not  otherwise  excep- 
tionable, may  be  sustained.''  So,  a  bill  setting  forth  that  a 
great  number  of  individuals,  whose  names  are  unknown,  but 
whom,  when  discovered,  the  complainants  ask  to  be  made 
parties,  are  indebted  upon  subscriptions  for  stock,  and  pray- 
ing that  the  company  may  set  forth  their  names  in  its  answer, 
cannot  be  demurred  to  on  the  ground  that  it  is  a  fishing  bill, 
and  wanting  in  suflScient  certainty.  When  the  liability  of 
the  defendant  corporation  is  fixed,  and  no  assets  at  law  are 
forthcoming,  the  proper  practice  is  to  compel  it  to  disclose  its 
means  to  pay  the  debt,  especially  where  the  nature  of  the 
resources  for  this  purpose  are  pointed  out  in  the  bill,  and 
its  answers  on  this  point  are  specifically  required.^  After  the 
complainant  in  such  a  bill  has  obtained  such  a  discovery  of 
the  shareholders  chargeable  on  behalf  of  the  creditors,  he 
may  amend  his  bill  and  make  them  parties,  for  the  purpose 
of  charging  them  personally  with  the  deficiency  to  the  extent 
of  their  liability;*  or  he  may  wait  until  a  final  decree  against 
the  corporation  has  been  made,  and  its  effects  have  been  dis- 
tributed among  the  creditors,  and  may  then  file  a  supple' 
mental  bill  for  the  purpose  of  charging  them  personally  for 
the  deficiency,  to  the  extent  of  their  statutory  liability.^ 


1  Morgan  v.  New  York  &c.  E.  Co.,  •  Miers  v.  Zanesville   &c.  Co.,  11 

10  Paige  (N.  Y.),  290  (1843);  a.  c.  40  Ohio,  273. 

Am.  Dec.  244;  followed  in  BogarduB  '  Morgan  v.  New  York  &c.  Co.,  10 

V.  Eosendale  &c.  Co.,  7  N.  Y.  147.  Paige  (N.  Y.),  290;  s.  c.  40  Am.  Dec. 

'  Middletown    Bank    v.    Russ,    3  244 ;  followed  in  Bogardus  v.  Eosen- 

Oonn.   135;    s.   c.   8  Am.   Dec.   164;  dale  &c.  Co.,  7  N.  Y.  147. 

Bogardus    v.  Eosendale    &c.  Co.,  7  '  Morgan  v.  New  York  &c.  E.  Co., 

N.  Y.  147.  10  Paige  (N.  Y.),  290;  s.  c.  40  Am. 
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§  3439.  Bill  by  a  Foreign  Corporation  to  Discover  Domes- 
tic Stockholders.  —  In  Massachusetts,  a  corporation  organized 
under  the  laws  of  another  State  may  maintain  a  bill  in  equity 
against  the  officers  of  a  debtor  corporation  for  discovery  of  the 
names  of  its  stockholders  and  of  the  number  of  shares  held 
by  each,  if  the  officers  reside  in  Massachusetts,  and  the  books 
are  kept  there,  in  order,  by  a  suit  in  the  other  State,  to  enforce 
a  personal  liability  on  such  stockholders.'  It  is,  however, 
conceded  that  the  courts  of  Massachusetts  will  decline  to  exer- 
cise jurisdiction  over  a  proceeding  to  enforce  the  liabilities  of 
the  stockholders  of  a  foreign  corporation,''  although  the  con- 
trary was  held  in  Pennsylvania.' 

§  3440.  Where  the  Liahility  Is  in  Proportion  to  the  Stock 
Held. — From  the  nature  of  this  liability,*  it  is  to  be  inferred 
that  the  appropriate  proceeding  to  enforce  it  would  be  to  ascer- 
tain, by  the  taking  of  an  account,  the  total  amount  of  the 
indebtedness  of  the  corporation;  then  to  determine  who  are 
liable  to  contribute  as  shareholders,  and  what  is  each  share- 
holder's fractional  portion  of  this  whole  capital  stock.  This 
would  determine  the  amount  which  he  should  be  called  upon 
to  contribute  to  the  payment  of  the  corporate  debts.  A  pro- 
ceeding of  this  kind  resembles  strictly  the  administration  of  an 
insolvent  estate,  and  obviously  refers  itself  to  a  court  of  equity; 
and  it  is  difficult  to  understand  how  a  court  of  law  could  do 


Dec.  244;    Masters    v.  Eossie    Lead  Bent  v.  Young,  9  Sim.  180 ;  Reiner  «. 

Mining  Co.,   2  Sandf.   Oh.   (N.  Y.)  Salisbury,  2  Oh.  Div.  378. 
301.     Further  as  to  the  practice  in  ^  Erickson    o.  Nesmith,   15   Gray 

respect  of  bills  of  discovery,  see  post,  (Mass.),  221;  s.c.4  Allen  (Mass.),  238; 

ch.  181.  Halsey  v.  McLean,  12  Allen  (Mass.), 

1  Post  V.  Toledo  &c.  E.  Oo.,  144  438;    s.   c.  90   Am.   Dec.   157;    New 

Mass.   341;    s.  c.  59    Am.   Rep.   86.  Haven   Horse    Nail    Oo.    v.    Linden 

That    bills  for    discovery  in    aid  of  Spring  Oo.,  142  Mass.  349.    See,  also, 

actions  in  foreign  tribunals  will  be  Smiths;.  Mutual  &c.  Ins.  Co.,  14  Allen 

sustained,  see  Mitchell  v.  Smith,  1  (Mass.),  336;  ajiJe,  §  3058. 
Paige  (N.  Y.),  287 ;  Burgess  v.  Smith,  »  Aultman's  Appeal,  98  Pa.  St.  505. 

2  Barb.  Oh.  (N.  Y.)  276.    Compare  See  ante,  i  3060,  et  seq. 

*  Ante,  §  3001. 
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complete  justice  in  such  a  case.  Accordingly,  the  Supreme 
Court  of  the  United  States  has  held  that  where,  by  the  charter 
of  a  bank,  stockholders  are  "bound  respectively  for  all  the 
debts  of  the  bank  in  proportion  to  their  stock  held  therein," 
one  creditor  cannot  sue  a  stockholder  at  law  (there  being 
numerous  other  creditors)  to  recover  the  full  amount  of  his 
debt.  This  is  especially  so  if  the  charter  provides  for  a  pro- 
ceeding in  chancery  for  the  winding  up  of  the  bank,  and  a 
ratable  distribution  of  its  assets.^  On  the  other  hand,  it  has 
been  held,  under  certain  Georgia  bank  charters,  which  made 
each  stockholder  liable  to  redeem  his  proportionate  share  of 
the  outstanding  .circulation,  that  single  billholders  might 
proceed  against  single  stockholders  at  law}  There  is  less  dif- 
ficulty than  in  ordinary  cases  in  sustaining  an  action  at  law 
under  such  a  statute  or  charter,  brought  by  a  billholder  of  a 
bank,  because  the  total  outstanding  circulation  of  the  bank 
is,  in  the  absence  of  gross  fraud  on  the  part  of  its  manage- 
ment, capable  of  being  easily  ascertained  without  calling  upon 
all  the  billholders  to  come  in  and  prove  up  their  claims  before 
a  master.  With  reference  to  the  form  of  action,  we  find  that 
in  early  cases  in  Georgia  the  action  was  debt;  but  this  was 
doubtless  controlled  by  the  peculiar  phraseology  of  the  char- 
ter, making  the  stockholders  liable  to  the  billholders  "as  in 
common  actions  of  debt."^  In  a  later  case  the  declaration  was 
in  assumpsit;  but  no  question  was  made  as  to  the  form  of 
action.* 

§  3441.  In  Case  of  Deceased  Shareholders.  —  Where  the 
liability  of  the  shareholder  is  akin  to  that  of  a  partner,  the 
remedy  of  a  creditor  against  the  estate  of  a  deceased  share- 
holder, as  against  that  of  a  deceased  partner,  is  exclusively  in 


I  Pollard  t;.  Bailey,  20  Wall.  (U.  S.)  520,  524. 
'  Lane  v.  Morris,  8  Ga.  468 ;  Lane  '  Lane  v.  Morris,  8  Ga.  468 ;  Lane 

V.    Harris,   16    Ga.   217 ;    Branch    o.      v.  Harris,  16  Ga.  217. 
Baker,  53  Ga.   502 ;    Hatch  v.  Bor-  *  Branch  v.  Baker,  53  Ga.  502. 

roughs,  1  Woods  (U.  S.),  439. 
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equity,^  unless  it  is  drawn  into  the  probate  court  under  particu- 
lar statutory  systems.* 

§  344:2.  When  Court  Will  Xot  Restrain  Proceedings  at 
Law.  —  Where  the  stockholders  are  jointly  and  severally 
liable,  but  only  for  those  debts  which  were  contracted  while 
they  were  shareholders,^  so  that  all  the  creditors  cannot  con- 
veniently join  in  a  single  suit  in  equity,*  a  court  of  chancery 
will  not,  upon  a  summary  application,  either  before  or  after 
decree,  restrain  proceedings  at  law  against  the  stockholders 
of  such  a  corporation,  or  any  of  them,  by  creditors  of  the 
corporation  who  were  not  parties  to  the  suit  in  equity.'  In 
Illinois  the  charter  of  a  savings  bank  declared  that  all  the 
stockholders  should  be  severally  and  individually  liable  to  the 
depositors  to  the  amount  of  stock  held  by  them  respectively. 
The  bank  failed,  and  a  receiver  was  appointed.  Suits  at  law 
were  brought  by  individual  depositors  against  individual  stock- 
holders, to  enforce  the  liability  created  by  the  charter.  The 
receiver  brought  a  suit  (one  creditor  joining)  in  equity  to  en- 
join these  suits,  and  to  enforce,  as  such  receiver,  the  liability  of 
the  stockholders,  for  the  benefit  of  all  concerned.  It  was  held 
that  the  depositors  could  not  be  deprived  of  their  right  to 
sue  at  law.*  Subsequently  this  holding  was  in  effect  overruled, 
though  nominally  qualified,  the  court  holding  that  where  it 
appears  that  the  assets  of  the  corporation  and  the  superadded 
liability  of  all  the  solvent  stockholders  will  not,  when  com- 
bined, form  a  fund  sufficient  to  liquidate  its  debts,  equity  will 
enjoin  the  prosecution  of  actions  at  law  by  individual  cred- 
itors, against  individual  stockholders,  and  thus  prevent  them 
from  acquiring  an  advantage  over  other  creditors.' 

'  New  England  Commercial  Bank  to  such  a  court ;  though  equity  would 

V.  Newport  Steam  ractory,  6  R.I.  154,  be  the  proper  forum  where  all  be- 

190 ;  ».  c.  75  Am.  Dec.  688,  where  the  longed  to  one  class.    Ante,  ^  3434. 

subject  is  fully  considered  by  Chief  '  Judson  v.  Rossie  Galena  Co.,  9 

Justice  Ames.    See  ante,  ^  3327,  et  seg.  Paige  (N.  Y.),  598  (1842) ;  s.c.38Am, 

'  Ante,  §  3317,  et  >eq.  Dec.  569. 

•  Ante,  §  3178.  «  Wincock  v.  Turpin,  96  111.  135; 

♦  But  see  post,  5  3483.    The  fact  Scott  and  Sheldon,  J.J.,  dissented, 
that  the  creditors  might  stand  in  dif-  '  Eames  v.  Doris,  102  HI.  350. 
ferent  classes  would  present  no  obstacle 
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Article  III.    Where  the  Creditor  Is  Also  a  Stockholder. 


Sbction 

3446.  Remedy  exclusively  in  equity. 

3447.  Rule  not  applicable  where  cred- 

itor stockholder  has  satisfied 
his  own  liability. 
8448.  Whether  assignee  of  a  stock- 
holder may  sue  at  law. 


Section 

3449.  Cases  disaffirming  or  qualifying 

the  rules. 

3450.  Circumstances    estopping    the 

stockholder  from  maintaining 
any  kind  of  action. 


§  344:6.  Bemedy  Exclusively  in  Equity.  —  If  the  creditor 
is  also  a  stockholder,  his  right  to  maintain  an  action  at  law 
may  turn  upon  the  view  taken  by  the  court  of  the  nature  of 
the  stockholder's  liability  in  the  particular  case.  We  have 
already  had  occasion  to  consider  statutes  and  charters  under 
which  the  liability  of  stockholders  is  held  to  resemble  that  of 
partners;^  and  such  is  the  liability  ascribed  to  them  in  many 
cases,  where  debts  have  been  contracted  in  the  name  of  the 
corporation  before  it  has  become  incorporate,  or  before  certain 
conditions  precedent  have  been  complied  with.^  Now,  it  is 
settled  that  one  partner  cannot  maintain  an  action  at  law 
against  his  copartners  for  a  debt  due  from  the  firm.'  By 
analogy  to  this  rule,  it  has  been  held  that  a  creditor  who 
is  a  stockholder  cannot  maintain  an  action  at  law  for  the 
recovery  of  his  debt  against  his  co-shareholders;*  nor,  accord- 
iiig  to  one  view,  can  a  creditor  maintain  an  action  at  law, 


*  Ante,  §   3072,  et  seg. 

»  Ante,  5    2969,  et  seg. 

»  Milburn  v.  Codd,  7  Barn.  &  C. 
419 ;  Holmes  v.  Higgins,  1  Earn.  &  C. 
74;  Oauston  v.  Burke,  2  Har.  &  Q, 
(Md.)  295;  g.  c.  18  Am.  Dec.  297; 
Neale  v.  Turton,  4  Bing.  149 ;  Chad- 
wick  V.  Clarke,  1  Com.  B.  700;  Estes 
V.  Whipple,  12  Vt.  373;  Bracken  v. 
Kennedy,  4  HI.  558 ;  Banks  v.  Mitch- 
ell, 8  Yerg.  (Tenn.)  Ill;  «.  c.  29  Am. 
Dec.  106;  Myrick  v.  Dame,  9  Cush. 
(Mass.)  248;  Hall  v.  Logan,  34  Pa. 
St.  331 ;  McFadden  i).  Hunt,  5  Watts 
&  S.  (Pa.)  468;  CoUamer  v.  Foster,  26 
Vt.  754. 


«  Bailey  v.  Bancker,  3  HUl  (N.  Y.), 
188;  s.  c.  38  Am.  Dec.  625;  Beers  v. 
Waterbury,  8  Bosw.  (N.  Y.)  396; 
Richardson  v.  Abendroth,  43  Barb. 
as.  Y.)  162;  Wait  v.  Ferguson,  14 
Abb.  Pr.  (N.  Y.)  879;  Deming  v.  Pul- 
leston,  33  N.  Y.  Super.  Ct.  235 ;  Clark 
V.  Myers,  11  Hun  (N.  Y.),  609 ;  Thayer 
V.  Union  Tool  Co.,  4  Gray  (Mass.), 
75;  Potter  v.  Stevens  Machine  Co., 
127  Mass.  592;  s.  c.  34  Am.  Rep. 
428.  Contra,  Simonson  v.  Spencer,  15 
Wend.  (N.  Y.)  548;  Fowler  v.  Robin- 
son, 31  Me.  189.  Compare  Reming- 
ton V.  King,  11  Abb.  Pr.  (N.  Y.)  278. 
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even  under  a  statute  of  individual  liability,  against  a  stock- 
holder who  is  himself  a  creditor.^  So,  in  Massachusetts,  a 
creditor  who  is  also  a  stockholder,  and  as  such  individually 
liable  for  the  debts  of  the  corporation,  cannot  take  the  prop- 
erty of  other  stockholders  equally  so  liable  under  a  statute 
making  the  members  of  a  manufacturing  corporation  jointly 
and  severally  liable  for  debts  contracted  before  its  capital  is 
paid  in,  and  giving  a  remedy  by  attachment  or  execution 
against  their  property;  but  such  a  creditor  must  resort  to  his 
bill  in  equity  against  his  co-stockholder  for  contribution. 
The  reason  is  said  to  be  that  such  a  stockholder  is  not  a  per- 
son having  a  debt'^  against  the  company  which,  as  respects 
him  and  as  to  him,  the  other  stockholders  are  jointly  and 
severally  liable  to  pay:  their  ultimate  liability  to  him  is  only 
to  pay  their  proportionate  share  of  the  debt;'  therefore  his 
only  right  against  them  is  the  right  to  a  contribution,  to 
secure  which  equity  is  the  only  competent  forum.*  So,  the 
provision  of  the  New  York  Manufacturing  Act,^  that  all  stock- 
holders shall  be  liable  to  creditors  until  the  entire  capital  stock 
shall  have  been  paid  in,  does  not  include  directors  to  whom 
tlie  corporation  is  indebted  for  their  salaries.* 

§  3447.  Rule  Not  Applicable  Where  Creditor-stockholder 
Has  Satisfied  His  Own  L,iability.  —  Manifestly  the  foregoing 
rule  can  have  no  proper  application  to  a  case  where  the  cred- 
itor-stockholder, before  bringing  theaction  against  his  co-stock- 
holder, has  completely  paid  up  and  satisfied  all  that  he  himself 
as  a  stockholder  is  liable  to  pay.  His  own  liability  as  a  stock- 
holder thus  completely  discharged,  no  question  of  contribution 
can  arise  between  him  and  his  co-stockholders;  for  he  cannot, 
under  any  circumstances,  be  called  upon  to  contribute  more; 
and  hence  he  stands,  on  principle,  in  respect  of  his  right  of 

>  Mathez  v.  Neidig,  72  N.  Y.  100.  Merchants'    Bank    v.    Stevenson,    5 

»  See  ante,  5  3125.  Allen  (Mass.1,  398. 

»  Thayer  v.  Union  Tool  Co.,  4  Gray  *  Thayer  v.  Union  Tool  Co.,  supra. 

(Mass.),  75;    reaffirmed  in  Potter  v.  '  N.  Y.  Laws  1848,  ch.  40,  §  10. 

Stevens  Machine  Co.,  127  Mass.  592;  «  McDowall  v.  Sheehan,  129  N.  Y. 

I.  c.  34  Am.   Eep.   428.      Compare  200;  «.  c.  29  N.  E.  Kep.  299. 
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action  against  them,  on  the  footing  of  any  creditor  who  is  not 
a  stockholder.  A  better  statement  of  the  rule  therefore  is 
that  which  is  found  in  some  of  the  cases,  namely,  that  a  stock- 
holder cannot  maintain  an  action,  or  a  motion  for  an  execution, 
against  another  stockholder  in  the  same  corporation,  mi/ioMf 
first  having  paid  up  and  exhausted  his  own  liability  as  a  stock- 
holder} 


§  344:8.  Whether  Assig-nee  of  a  Stockholder  May  Sue  at 

Law.  —  It  seems  that  a  third  person,  to  whom  a  debt  owing 
by  a  corporation  to  one  of  its  stockholders  has  been  assigned  in 
good  faith,  may  sue  a  stockholder  at  law,  provided  that  remedy 
is  open  to  any  other  creditor  at  large.^  But  a  person  to  whom 
notes  of  the  corporation  held  by  one  of  its  stockholders  have 
been  assigned,  for  the  sole  purpose  of  enabling  him,  the 
assignor,  to  evade  this  rule,  by  having  the  assignee  conduct 
proceedings,  in  his  own  name,  for  the  benefit  of  the  assignor, 
with  an  agreement  to  secure  the  assignee  against  any  personal 
responsibility  for  costs  and  expenses  and  to  pay  him  for  his 
services,  cannot  (in  Massachusetts)  maintain  a  suit  in  equity 
to  enforce  the  individual  liability  of  another  stockholder.  Such 
an  assignee  stands  in  the  shoes  of  his  assignor  and  can  have 
no  larger  remedy  against  other  stockholders  than  he  could 
have.^ 


^  See  Franklin  v.  Menown,  10  Mo.  his  judgment  against  the  company  to 

App.  570,  where  the  rule  is  stated  sub-  the  indorser,  who  commenced  a  suit 

stantially  in  this  way.  thereon  for  his  own  benefit  against 

2  Woodruff  &  Beach  Iron  Works  v.  another  stockholder.   It  was  held  that 

Chittenden,  4  Bosw.  (N.  Y.)  406.  this  action  could  not  be  maintained. 

*  Potter  t;.  Stevens  Machine  Co.,  There  ought  not  to  have  been  a  recov- 

127  Mass.  592;  s.  c.  34  Am.  Eep.  428.  ery  against  the  indorser.    When  he 

In  a  case  in  New  York  a  stockholder  was  sued  he  should  have  answered : 

held  a  note  of  the  company,  payable  "You  cannot  recover  from  me  a  sum 

to  B.  and  indorsed   by  him.     Upon  of  money  which  I  can  immediately 

this    note    he    recovered    judgment  recall  in  an  action  brought  against 

against  the  company,  and,  his  execu-  you  as  a  stockholder  of  the  company." 

tion  being  returned  nulla  bona,  he  Bailey  v.  Bancker,  3  Hill  (N.  Y.),  188  ; 

sued  the  indorser  and  recovered  judg-  «.  c.  38  Am.  Dec.  625. 
ment  against  him.    He  then  assigned 
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§  3449.    Cases    Disaffirming'    or    Qualifying   the    Kule.  — 

Several  cases  exist  which,  proceeding  more  or  less  in  deference 
to  statutes,  either  disaffirm  or  materially  qualify  the  foregoing 
rule.  The  Supreme  Court  of  Pennsylvania  has  felt  obliged, 
in  obedience  to  the  supposed  meaning  of  a  statute  of  that 
State,'  to  establish  the  rule  that  a  stockholder  who  is  also  a 
creditor  may  sue  his  co-stockholders  at  law,  joining  with  them 
the  corporation,  even  where  he  has  been  compelled  to  pay  a 
debt  of  the  corporation,  and  his  object  is  to  enforce  contribu- 
tion.* The  Supreme  Court  of  South  Carolina  perceived  no 
difficulty  in  holding,  under  a  statute  declaring  that  "  each 
stockholder  in  the  said  corporation  shall  be  jointly  and 
severally  liable  to  the  creditors  thereof,  in  an  amount,  besides 
the  value  of  his  share  or  shares  therein,  not  exceeding  ten 
per  cent  of  the  par  value  of  the  share  or  shares  held  by  him 
at  the  time  the  demand  of  the  creditor  was  created,"  —  that 
the  liability  was  one  which  might  be  enforced  by  an  action 
at  law  by  a  single  creditor  against  a  single  stockholder; '  and 
also  that  it  made  no  difference  that  the  creditor  bringing  the 
action  was  himself  a  stockholder,  or  even  a  director.  Upon 
the  last  question  the  court  did  not  see  how  a  doubt  could  be 
entertained.  Mr.  Justice  Mclver,  who  gave  the  opinion  of  the 
court,  said,  referring  to  a  number  of  decisions  holding  that 
an  officer  or  agent  of  a  corporation  may  become  its  creditor:* 
"The  provision  in  the  charter  is  in  favor  of  all  creditors 
without  distinction;  and  therefore  if  an  officer  or  agent  of  a 
corporation  is  capable  of  becoming  its  creditor,  we  see  no 
reason  why  the  plaintiffs  may  not  avail  themselves  of  this 
provision  of  the  charter,  even  though  they  may  have  been 
officers  or  agents  of  the  company."  °     On  some  such  ground. 


'  Brightly's  Purd.  Dig.  998,  §  30.  action  in  tMs  case  had  been  incurred 

'  Brinham    v.    Wellersburg    Coal  by   the    corporation    in    favor   of   a 

Co.,  47  Pa.  St.  43.  partnership  firm,  all  of  whose  mem- 

'  Ante,  §§  3087,  3088.  bers  were  stockholders  in  the  corpora- 

*  Post,  §    4059,  et  seg.  tion,  and  one  of  them  its  president 

*  Hall  V.  Klinck,  25  S.  C.  348,  357 ;  and  another  a  director ;  and  the  court 
t.  c.  60  Am.  Kep.  505.  The  debt  seemed  to  suppose  that  the  partner- 
which    was    the    foundation    of   the  ship  firm,   for  the  purposes  of  the 
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the  right  of  a  creditor,  who  was  himself  a  shareholder  in  the 
corporation,  to  move  for  an  execution  under  a  statute  against 
another  shareholder,  was  sustained  in  a  case  in  Missouri.' 

§  3450.  Circumstances  Estopping  the  Stockholdep  From 
Maintaining  Any  Kind  of  Action.  —  Outside  of  the  foregoing 
principles,  circumstances  may  exist  creating  an  estoppel 
against  the  creditor  stockholder  from  maintaining  any  kind 
of  action,  legal  or  equitable,  to  enforce  his  demand  against 
other  stockholders.  Thus,  one  who  is  a  creditor  of  a  corpora- 
tion, and  at  the  same  time  one  of  its  trustees,  cannot  maintain 
an  action  against  a  co-trustee  to  recover  from  him  a  debt  due 
from  the  company,  under  a  statute  making  all  the  trustees  of 
the  company  jointly  and  severally  liable  for  its  debts  con- 
tracted during  the  period  of  a  neglect  on  the  part  of  its  trustees 
to  make  an  annual  and  prescribed  report  of  its  financial  con- 
dition; nor  does  such  a  delinquent  ti'ustee  have  any  right  of 
contribution  against  his  co-trustees, —  and  all  this  for  the  rea- 
son that  the  law  will  not  allow  him  to  make  his  own  violation 
of  the  statute  the  foundation  of  an  action  against  others  who 
are  not  more  guilty  than  himself.^  So,  where  one  of  the  trus- 
tees of  a  company  concurred  in  the  passing  of  a  resolution 
providing  that,  upon  the  payment  of  the  assessments  which 
were  in  arrears,  "  there  should  be  no  further  demands  made 
by  prosecution  against  any  subscriber  upon  his  subscription, 
nor  any  proceedings  be  had  against  any  subscriber  other  than 
by  way  of  forfeiture  of  his  said  stock,  in  case  of  his  non-pay- 

question  under  consideration,  was  to  corporation ;  and  yet  a  corporation  is 
be  deemed  in  law  a  distinct  person,  a  different  person  in  law  from  its 
different  from,  the  individuals  compos-  shareholders  collectively,  when  act- 
ing it,  with  different  rights,  priv-  ing  in  their  individual  capacities, 
ileges,  and  liabilities,  and  must  not  Ante.  §16,  etseg.  It  should  be  added, 
be  confounded  with  them,  —  a  view  however,  that,  under  the  facts  of  the 
which,  it  is  submitted,  is  wholly  South  Carolina  case,  it  does  not  appear 
untenable.  See,  for  an  example  to  that  any  question  of  contribution 
the  contrary.  Bank  of  Fort  Madison  could  arise. 

V.  Alden,    129  TJ.  S.  372,  where  an  '  Schaeffer    v.    Phoenix    Brewery 

incorporated  bank  was  held  estopped  Co.,  4  Mo.  App.  115,  120. 
by  the  acts  of  its  sole  shareholders,  '  Andrews  v.   Murray,    33    Barb, 

who  were    shareholders   in  another  (N.  Y)  354 ;  post,  5§  3823,  4376. 
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ment  of  any  further  calls," — this  precluded  him  from  main- 
taining an  action  in  equity,  as  a  creditor  of  the  corporation, 
against  a  subscriber  who  had  complied  with  the  resolution. 
"  Those  resolutions,"  said  Chancellor  Kent,  "  were  a  compact 
between  the  representative  and  the  constituent,  between  the 
trustees  and  the  stockholders;  and  the  plaintiff,  as  a  party 
thereto,  is  bound  in  good  faith  to  observe  them.  .  .  .  He 
cannot  be  permitted,  in  this  case,  to  discriminate  between  his 
rights  as  a  creditor  and  his  acts  as  a  trustee.  There  would 
be  a  mistaken  casuistry  in  the  distinction;  and  one  which  a 
court  of  equity  could  not  recognize.  It  would  have  the  color 
and  effect  of  imposition  and  fraud."  *  So,  a  stockholder  who 
had  participated  in  the  illegal  and  fraudulent  organization  of 
a  bank,  upon  a  spurious  basis,  and  not  on  a  specie  basis,  as 
required  by  its  charter,  could  not  maintain  an  action  against 
another  stockholder  upon  dishonored  bills  of  the  bank,  under 
a  clause  of  the  charter  making  the  stockholders  individually 
liable  for  its  circulating  notes;  and  evidence  was  consequently 
admissible,  on  the  part  of  the  defendant  in  such  an  action,  to 
show  the  fraudulent  manner  in  which  the  bank  had  been  put 
into  operation.^  A  case  in  Massachusetts  was  decided  partly 
upon  like  grounds.  A.  had  made  a  contract  with  B.  for  the 
purchase  of  a  number  of  shares,  and  had  paid  part  of  the 
agreed  price,  but  the  shares  were  not  then  transferreid  to  him. 
While  they  still  stood  in  the  name  of  B.  on  the  books  of  the 
corporation,  A.  attended  meetings  of  the  stockholders,  and 
voted  as  such.  At  one  of  these  meetings  a  vote  was  passed  to 
divide  the  cash  assets  of  the  company  among  the  stockholders. 
A.  voted  in  the  affirmative.  Afterwards,  upon  a  settlement 
between  A.  and  B.,  the  shares  were  formally  transferred  to 
him,  and  he  was  credited  with  dividends  received  thereon, 
including  that  accruing  from  the  withdrawal  by  the  stock- 
holders of  the  cash  assets  of  the  company.  Afterwards,  A. 
brought  an  action  against  the  corporation  for  a  debt  due  from 
it  to  him,  recovered  judgment,  and,  the  corporation  neglecting 

1  Slee  V.  Bloom,  5  Johns.  Oh.  (N.  Y)  366,  382,  383. 
»  Robinson  v.  Lane,  19  Ga.  337. 
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to  pay  the  judgment  for  thirty  days  after  a  demand  upon  it, 
A.  brought  a  suit  in  equity  under  a  statute,'  to  enforce  the  per- 
sonal liability  of  the  stockholders,  on  the  ground  of  the  with- 
drawal of  the  capital  stock  while  there  were  debts  outstanding. 
Aside  from  the  difficulty  of  allowing  one  stockholder  to  main- 
tain an  action  against  the  others,  in  opposition  to  the  settled 
rule  in  Massachusetts,^  it  was  held  that  the  plaintiff  could  not 
make  the  very  act  which  he,  as  a  stockholder,  took  a  part  in 
bringing  about,  and  of  which  he  had  reaped  the  benefit,  a 
ground  for  charging  other  stockholders  with  the  personal  lia- 
bility prescribed  by  the  statute.'  On  like  grounds,  and  quot- 
ing the  last-named  case,  the  Supreme  Court  of  the  United 
States  have  held  that  where  an  incorporated  lumber  company 
held  a  large  quantity  of  lands  heavily  mortgaged,  which  it  had 
received  from  its  several  stockholders  in  payment  of  their 
share  subscriptions,  and  had,  in  pursuance  of  an  arrangement 
among  all  stockholders,  reconveyed  the  several  tracts  to  the 
stockholders  from  whom  they  had  been  received,  —  a  creditor 
©f  the  company  consisting  of  an  incorporated  joint-stock  bank, 
having  but  two  stockholders,  who  were  also  stockholders  in 
ttie  lumber  company,  and  who  had  participated  in  this  arrange- 
ment and  received  a  reconveyance  of  the  land  which  they  had 
conveyed  to  the  company,  —  could  not  maintain  a  suit  in 
equity  to  charge  other  shareholders,  on  the  ground  of  their 
kaving  unlawfully  taken  into  their  possession  property  which 
constituted  a  trust  fund  for  the  payment  of  creditors.* 

Article  IV.    Rules  in  Particular  Jurisdictions. 

{Section  Section 
346S.  Bule    in    the    United    States     3458.  Florida, 

courts.  8459.  Georgia. 

3454.  Alabama.  8460.  Illinois. 

3465.  California.  3461.  Indiana. 

3456.  Colorado.  8462.  Iowa. 

8457.  Connecticut.  8468.  Kansas. 

'  Mass.  Stat,  of  1870,'ch.  224,  §  42.  '  Thompson  v.  Bemis  Paper  Co., 

'  Ante,  §  3446.  127  Mass.  595. 

*  Bank  of  Fort  Madison  v.  Alden,  129  U.  S.  372. 
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Sectiow  Section 

3464.  Maine.  3471.  Oregon. 

3465.  Maryland.  8472.  Pennsylvania. 

3466.  Massachusetts.  3473.  Ehode  Island. 
8467.  Minnesota.  3474.  South  Carolina, 
3468.  Missouri.  3475.  "Washington. 
8469.  New  York.  3476.  Wisconsin. 
3470.  Ohio. 

§  3453.  Rule  in  the  United  States  Courts.  —  Considering 
that  the  subject  is  one  which  depends  on  the  interpretation 
of  the  charter  or  governing  statute/  and  that  the  rule  in  the 
national  courts  is,  that  where  a  statute  of  a  State,being  a  rule 
of  property,  has  received  an  interpretation  at  the  hands  of 
the  courts  of  that  State,  such  interpretation  will  be  followed 
and  applied  in  the  courts  of  the  United  States,^  we  find  that 
it  has  been  held  by  the  Supreme  Court  of  the  United  States 
that  where  the  statute  of  a  State,  as  construed  by  the  highest 
judicial  tribunal  in  that  State,  authorizes  an  action  of  debt 
against  the  stockholder,  by  a  creditor  of  the  corporation,  that 
remedy  may  be  pursued  in  a  court  of  the  United  States.^ 
Where  the  statute  has  not  received  judicial  interpretation  in 
the  courts  of  the  particular  State,  the  Federal  court  must,  of 
course,  supply  its  own  interpretation,  as  was  done  by  Mr. 
Justice  Story  at  circuit  where  he  ruled  that  under  a  statute 
making  stockholders  personally  liable  for  the  debts  of  the 
corporation,  an  action  of  debt  would  lie  against  the  stock- 
holder by  a  creditor  of  the  corporation.*  Speaking  generally, 
and  with  reference  to  a  superadded  individual  liability  which 
does  not  exist  except  by  statute,  the  question  whether  the 
remedy  in  the  Federal  courts  should  be  by  an  action  at  law 
or  by  a  suit  in  equity, depends  upon  the  nature  of  the  remedy 
given  by  the  statutes  of  the  State.^     So,  in  a  proceeding  to 

'  AnU,  §§  1137,  3046.  =  MUls  v.  Scott,  99  TJ.  S.  25.    To 

'  Flash  V.  Conn,  109  IT.  S.   371 ;  the  same  effect  is  Borland  v.  Haven, 

Chase  v.  Curtis,  113  U.  S.  452;  Haw-  87  Fed.  Rep.  394,  405. 

kins  V.  Glenn,   181  U.  S.  319,  331;  •  Bullard».  Bell.,  1  Mason  (U.  S.), 

Canada  Southern  R.  Co.  v.  Gefehard,  243. 

109  V.  S.  527 ;    Morgan    County  v.  '  Fourth  Nat.  Bank  v.  Francklyn, 

Allen,  103  U.  S.  498.  120  U.  S.  747,  756;  Mills  v.  Scott,  99 
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enforce  the  liability  of  a  stockholder  created  by  the  statute 
of  a  State,  the  courts  of  the  United  States  give  to  a  judgment 
of  the  State  court,  obtained  by  the  creditor  against  the  cor- 
poration, the  same  effect,  either  as  evidence  or  as  the  founda- 
tion of  the  action,  which  is  given  to  it  in  like  proceedings  of 
the  courts  of  the  States  whose  laws  are  invoked  by  the 
creditor.^  Again, where  a  statute  of  a  State  creates  a  right  on 
the  part  of  creditors  of  a  corporation  to  proceed  against  its 
shareholders,  and  prescribes  a  remedy  for  the  assertion  of 
that  right,  then,  in  conformity  with  a  general  rule  of  statu- 
tory construction,  that  remedy  is  exclusive;  and  following 
this  principle,  that  is  the  only  remedy  which  can  be  applied 
in  a  court  of  the  United  States.^  On  the  other  hand,  that 
remedy  can  be  applied  in  a  court  of  the  United  States,  where 
the  citizenship  of  the  parties  is  such  as  to  give  the  jurisdic- 
tion, whenever  it  could  be  applied  in  the  courts  of  the  State 
conferring  it.'  In  one  case  it  was  said  by  an  experienced 
Federal  judge  at  circuit  that  "matters  of  this  kind  are  cog- 
nizable in  equity,  and  only  in  equity,  unless  there  is  some 
statutory  proceeding  with  respect  thereto."  * 

§  3454.  Alabama.  —  In  Alabama   the   rule  which  remits  this 
subject  to  the  forum  of  equity  was  so  much  favored  that  it  was  held 


U.  S.  25 ;    Terry  v.  Little,  101  TJ.  S.  tion  for  annulling  or  affirming  the 

216;   Patterson  v.  Lynde,  106  TJ.  S.  probate    of    a  will:  following  Brod- 

619;   Flash  v.  Conn,  109  U.  8.371;  crick's  Will,  21  Wall.   (U.   S.)   503. 

Borland  v.  Haven,  37  Fed.  Rep.  394,  But  the  court  at  the  same  time  held 

405.    See  also  Blair  v.  Gray,  104  U.  S.  that  if,  by  a  iaw  obtaining  in  a  State, 

769.  a  suit  whose  object  is  to  annul  and 

1  Chase  v.  Curtis,  113  TJ.  S.  452.  set  aside  the  probate  of  a  will  divest- 

'  Pollard     V.    Bailey,     20    Wall,  ing  real  estate  can  be  maintained,  it 

(TJ.  S.)  520,  526;  Fourth  Nat.  Bank  can  be  maintained  in  a  court  of  the 

v.  Francklyn,  120  TJ.  S.  747,  756.  United  States, when  the  parties  on  the 

'  Borland  v.  Haven,  87  Fed.  Rep.  the  one  side  are  citizens  of  the  State 

394,  405.     The  case  of  Ellis  v.  Davis,  in  which  the  will  is  procured,  and  on 

109  TJ.  S.  485,  is  instructive  upon  this  the  other    citizens  of    other  States : 

question  of  the  applicability,  in  the  following  Gaines  v.  Fuentes,  92  TJ.  S. 

courts  of  the  United  States,  of  rem-  10,  18. 

edies  given  by  State  statutes.    The  '  Brown  v.  Fisk,  23  Fed.  Eep.  228, 

court  held  that,  in  general,  the  courts  opinion  by  Treat,  J. 
of  the  United  States  have  no  jurisdic- 
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that  a  statute  giving  the  creditor  a  remedy  against  the  stockholder 
by  garnishment,  in  repect  of  what  was  due  by  the  latter  on  his  sub- 
scription, was  prospective  only.'  According  to  a  principle  elsewhere 
explained,'  the  statute  was  so  applied  that,  when  stockholders  were 
in  default  after  calls  regularly  made,  a  judgment  creditor  was  deemed 
to  have  a  complete  remedy  at  law  by  process  of  garnishment,  and 
hence  could  not  proceed  in  equity.  But  as  to  such  stockholders 
who  were  not  in  default  to  the  corporation,  by  reason  of  no  call  hav- 
ing been  made,  but  whose  subscriptions  to  the  capital  stock  had  not 
been  paid,  a  court  of  equity  had  jurisdiction  to  compel  payment  at 
the  instance  of  an  execution  creditor  of  the  corporation.'  An  action 
at  law  did  not  lie  against  a  stockholder  of  a  manufacturing  corpo- 
ration, formed  under  the  provisions  of  the  Be  vised  Code  of  Alabama, 
to  enforce  the  liability  of  stockholders  prescribed  by  the  following 
section:  "The  stockholders  of  any  such  corporation  are  liable  for 
all  debts  due  by  it,  at  the  time  of  its  dissolution,  to  the  extent  of 
their  stock";*  the  remedy  was  in  equity  only.'  Although  this  stat- 
ute is  a  copy,  with  some  unimportant  variations,  of  a  statute  of  New 
York,  the  Supreme  Court  of  Alabama  decline  to  follow  the  rulings 
of  the  courts  of  that  State,  in  so  far  as  they  hold  that  an  action  at 
law  may  be  maintained  by  individual  creditors  against  individual 
stockholders.' 

§  3455.  California.  —  In  this  State,  as  already  seen,'  the  stat- 
utory liability  of  a  stockholder  is  that  of  an  original  undertaker; 
and  it  would  seem  to  follow  that  the  creditor  may  proceed  by  a 
direct  action  at  law,  as  in  New  York.  Under  the  act  of  that  State 
of  April  22,  1866,  declaring  each  stockholder  of  a  life  insurance 
company  individually  liable  for  such  proportion  of  its  debts  as  the 
amount  of  his  stock  bears  to  the  whole  stock,  a  creditor,  before  the 

'  Bingham  ti.  Bushing,  6  Ala.  403 ;  under  a  bank  charter  granted  by  the 

De  Mony  v.  Johnston,  7  Ala.  51.  Legislature  of  Alabama,  prescribing 

'  Post,  i  3578.  '  a   remedy  in    equity,  —  that    court, 

'  Allen  V.  Montgomery  E.  Co.,  11  without  referring  to  the  decisions  of 

Ala.  437.  the  Alabama  court  above  cited,  hold- 

*  Ala.  Rev.  Code,  ^  1760;  Ala.  ing  that  the  statutory  remedy  was 
Code  of  1852,  ^  1478.  exclusive,  under  the  principle  consid- 

'  Smith  V.  Huckabee,  53  Ala.  191.      ered  in  a  previous  section.    Pollard 

•  Spence  v.  Shapard,  57  Ala.  598.  v.  Bailey,  20  Wall.  (U.  S.)  520;  ante, 
A  like  conclusion  was  reached  by  the      §  3414. 

Supreme  Court  of  the  United  States  '  Ante,  §  3077. 

•250  G 


KEMEDiES  AND  PEOCEDUKE.     [3  Thomp.  Corp.  §  3455. 

adoption  of  the  new  constitution,  could  sue  a  stockholder  at  law  for 
his  proportion  of  a  debt,  and  this  without  first  suing  the  company/ 
The  applicatory  statute  of  California  provides  that  "  any  creditor  of 
the  corporation  may  institute  joint  or  several  actions  against  any  of 
its  stockholders  for  the  proportion  of  his  claim,  payable  by  each, 
and  in  such  action  the  court  must  ascertain  the  proportion  of  the 
claim  or  debt  for  which  each  defendant  is  liable,  and  a  several  judg- 
ment must  be  rendered  against  each  in  conformity  therewith." ' 
This  section  is  held  to  prescribe  an  action  at  law;  so  that,  in  a  court 
of  the  United  States,  which  in  these  cases  follows  the  remedy  pre- 
scribed by  the  applicatory  State  statute,'  the  action  will  be  an  action 
at  law.*  But  it  is  obvious  from  its  language  that  it  gives  to  the 
creditor  his  election  to  proceed  at  law  or  in  equity;  and  it  is  accord- 
ingly held  that  when  he  has  exhausted  his  legal  remedies  against 
the  corporation,  he  may  maintain  a  creditor's  bill  in  equity  against 
one  or  more  stockholders  to  recover  the  amount  due  in  respect  of 
their  unpaid  subscriptions.'  The  statute  above  quoted'  was  not 
intended  to  take  away  from  the  creditor  the  right  to  resort  to  a  court 
of  equity  which  previously  existed,  but  was  intended  to  give  him  an 
additional  remedy.'  He  may,  therefore,  proceed  in  equity  for  the 
benefit  of  himself  and  all  other  creditors  who  may  choose  to  come 
in  and  be  made  parties.*  He  should  make  the  corporation  a  party; 
but  this  is  not  indispensable,  unless  the  object  of  the  action  is  to 
secure  an  adjudication  of  the  rights  and  liabilities  of  all  the  parties 
and  a  final  settlement  of  the  afi'airs  of  the  company.  In  other  words, 
the  corporation  is  not  an  indispensable  party  unless  the  creditor 
brings  his  action  in  the  form  of  a  general  winding-up  bill.'  This  is 
in  conformity  with  a  previous  holding  in  the  same  State,  where  it 
was  reasoned  that  when  a  stockholder  has  contracted  with  a  corpo- 
ration to  pay  into  the  funds  of  the  corporation  a  certain  amount  in 
respect  of  the  capital  stock  for  which  he  has  subscribed,  he  is  bound 
by  such  contract,  and  that  a  court  of  equity  has  jurisdiction,  con- 
currently  with  the  remedies  afi'orded  by  statute,   to  enforce  this 

'  Morrow  v.  San  Francisco  Superior  95  Cal.  581 ;  g.  c.  29  Am.  St.  Kep.  158 ; 

Court,  64  Gal.  383.  30  Pac.  Eep.  776;  10  Eail.  &  Corp. 

»  Cal.  Civil  Code,  §  822.  L.  J.  375 ;  Babcock  v.  Story  (Cal.), 

•  AnU,  i  3453.  30 Pac.  Kep.  777. 

'  Borland  v.  Haven,  37  Fed.  Eep.  «  Cal.  Civil  Code,  §  322. 

394,  405.  '  Baines  v.  Babcock,  supra. 

"  Potter  V.  Dear,  95  Cal.  678;  i.  c.  •  Ibid. 

30  Pac.  Eep.  777;  Baines  v.  Babcock,  »  Potter  v.  Dear,  supra. 
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liability  for  the  benefit  of  creditors  of  the  corporation,  when  it 
becomes  insolvent.' 

§  3456.  Oolorado. — In  Colorado,  the  question  is  governed  by 
the  following  statute:  "If  any  corporation,  or  its  authorized  agent, 
shall  do  any  act  which  shall  subject  to  a  forfeiture  of  its  charter  or 
corporate  powers,  or  shall  allow  any  execution  or  decree  of  any 
court  of  record  for  a  payment  of  money,  after  demand  made  by  the 
officer,  to  be  returned  'no  property  found,'  or  to  remain  unsatisfied 
for  ten  days  after  such  demand,  or  shall  dissolve  or  cease  doing  busi- 
ness, leaving  debts  unpaid,  suits  in  equity  may  be  brought  against 
all  persons  who  were  stockholders  at  the  time,  or  liable  in  any  way 
for  the  debts  of  the  corporation,  by  joining  the  corporation  in  such 
suit,  and  each  stockholder  may  be  required  to  pay  such  debts  or 
liabilities  to  the  extent  of  the  unpaid  portion  of  his  stock."*  Where 
the  contention  was  that,  the  common-law  and  equitable  remedies 
having  been  blended  under  a  code,  it  was  unnecessary  for  the  cred- 
itor to  resort  to  a  suit  in  equity,  the  court  replied:  "This  section 
expressly  recognizes  and  preserves  in  substance  the  equitable  remedy 
existing,  where  the  common-law  procedure  prevails,  for  cases  wherein 
no  proper  assessment  has  been  made  in  accordance  with  the  statute. 
We  are  of  the  opinion  that  this  remedy  should  be  given  the  same 
exclusive  force  as  pertains  to  the  similar  suit  in  common-law  juris- 
dictions which  it  supplanted."  It  was  accordingly  held  that  the 
creditor  had  no  remedy  by  garnishment,  except  to  subject  what 
might  be  due  where  a  call  had  been  made  by  the  directors,  to  which 
the  stockholders  had  not  responded;'  but  that  the  remedy  of  the 
creditor  to  subject  any  unpaid  balances  due  by  the  stockholder, 
which  had  not  been  called  for  by  the  directors,  was  exclusively  in 
equity.*  Under  a  statute  of  this  State*  a  corporation  and  its  stock- 
holders may  be  joined  as  defendants  in  an  action  by  a  creditor  of 
the  corporation,  where  the  corporation  has  ceased  to  do  business  and 
suffered  a  de  facto  dissolution,^  leaving  debts  unpaid.' 

1  Harmon  v.  Page,  62   Cal.   448;  »  Mills  Ann.  Stats.  Col.,  §497. 

s.  c.  9  Am.  Corp.  Gas.  29.    It  is  held  '  As  to  which,  see  post,  §  3578. 

that  neither  the  provisions  of  the  con-  "  Universal  Fire  Ins.  Co.  v.  Tabor, 

stitution  of  California  of  1863,  art.  4,  16  Col.  531,  534;  s.  c.  27  Pac.  Eep.  890. 

§§  32,  36,  nor  those  of  the  constitu-  '  Gen.  Laws  Col.  1877,  §  212. 

tion  of  1869,  art.  12,  §§  2,  3,  nor  that  '  As  to  this  kind  of  a  dissolution, 

of  the  Civil  Code,  i  322,  oust  a  court  of  see  ante,  §  3345,  &c. ;  post,  ch.  153. 

equity  of  this  jurisdiction.    Ibid.  '  Tabor  v.  Goss  &c.  Co.,  11  Col.  419. 
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,  §  3467.  Connecticut.  —  In  this  State,  where  an  act  of  incorpora- 
tion provided  that  the  persons  and  property  of  the  members  of  the 
corporation  should  at  all  times  be  liable  for  all  debts  due  by  said 
corporation,  it  was  held  that  the  members  were  liable  in  an  original 
manner,  as  if  no  incorporation  existed,  and  therefore  no  scire  facias 
could  be  maintained  against  them  on  a  judgment  against  the 
corporation.' 

§  3458.  Florida. — Prior  to  the  enactment  of  the  Florida  statute 
of  May  31,  1877,'  and  under  the  operation  of  a  pre-existing  statute,' 
creating  a  statutory  liability  of  the  shareholder  for  debts  of  the  cor- 
poration existing  at  the  time  of  its  dissolution,  to  an  amount  equal 
to  the  par  value  of  his  stock  at  the  time,  — the  ordinary  superadded 
individual  liability, — a  single  creditor  could  bring  an  action  at  law 
against  any  single  shareholder:  he  need  not  resort  to  a  court  of 
equity,  or  sue  on  behalf  of  himself  and  all  other  creditors,  or  join 
other  stockholders  or  defendants.* 

§  3459.  Georgria. — A  bank  charter  of  Georgia  made  the  stock- 
holders liable  for  the  ultimate  redemption  of  the  bills  of  the  bank 
"in  the  same  manner  as  in  common  actions  of  debt."  This  gave 
the  billholder  a  remedy  either  at  law  or  in  equity.  If  he  elected  to 
proceed  at  law,  he  might  elect  any  form  of  action  appropriate  to 
such  a  case  and  most  advantageous  to  him, — as  the  action  of  debt.'' 
So,  a  charter  making  the  persons  and  property  of  the  stockholders 
liable  "in  the  same  manner  as  in  common  commercial  cases,  or 
simple  cases  of  debt,"  warranted  an  action  of  assumpsit  by  a  bill- 
holder  against  a  stockholder, —  at  least,  no  question  was  made  as  to 
this  form  of  action.* 

§  3460.  Illinois. —  A  statute  making  the  stockholders  of  certain 
corporations  "liable  to  creditors  of  the  company  to  an  amount  equal 
to  the  amount  of  stock  held  by  them  respectively,  for  all  debts  and 
contracts  made  by  such  company  prior  to  the  time  when  the  whole 

1  Southmayd  v.  Buss,  3  Conn.  52.  *  Gibbs  v.  Davis,  27  Fla.  531,  655; 

Gompare  Middletown  Bank  v.  Magill,      «.  c.  8  South.  Rep.  633. 
6  Conn.  28.  '  Adkins  v.  Thornton,  19  Ga.  325 ; 

»  Laws  Fla.,  ch.  3729.  Lane  v.  Morris,  8  Ga.  468;  Mills  v. 

»  McClel.  Dig.  Fla.  Stat.,  p.  232,  Scott,  99  U.  S.  26, 29.  Compare  Terry 
i  20 ;  Id.,  p.  236,  §  40.  v.  Tubman,  92  U.  S.  156. 

«  Branch  v.  Baker,  53  Ga.  602. 
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amount  of  its  capital  stock  shall  have  been  paid  in,  and  a  certificate 
thereof  made  and  filed,"  etc.,  has  been  held  to  create  a  legal  liability 
out  of  which  an  implied  promise  arose,  cognizable  in  a  court  of  law. 
It  was  thought  no  objection  that  the  stockholder  might  be  subjected 
to  several  suits,  as  he  could  in  no  event  be  answerable  for  more  than 
the  amount  of  his  stock.'  Following  the  lead  of  this  decision,  the 
rule  has  become  established  in  that  State  under  various  charter  pro- 
visions creating  an  individual  liability  for  a  superadded  amount 
equal  to  the  par  value  of  the  shares  owned  by  the  stockholder,  that 
an  action  at  law  may  be  maintained  by  a  single  creditor  against  any 
stockholder,  the  corporation  being  insolvent,  to  enforce  the  individual 
liability  of  the  stockholder.'  As  already  seen,'  the  Supreme  Court 
of  Illinois  has  planted  itself  on  the  broad,  but  seemingly  untenable, 
ground,  that  where  a  statute  creates  a  right  but  fails  to  prescribe  a 
remedy  to  enforce  it,  the  remedy  is  necessarily  at  law.  Where  the 
governing  statute  enacted  that  ''  all  the  stockholders  of  said  corpo- 
ration shall  be  severally  and  individually  liable  to  the  depositors  to 
the  amount  of  stock  held  by  them  respectively,  and  such  liability 
shall  continue  for  six  months  after  the  sale  and  transfer  of  said 
stock  by  any  stockholder,  and  all  suits  brought  against  any  stock- 
holder must  be  commenced  within  six  months  from  the  time  he 
shall  cease  to  be  a  stockholder,"  —  it  was  held  that  the  remedy  was 
necessarily  at  law.*  The  Supreme  Court  of  Illinois  also  proceeds  on 
the  ground  that  the  effect  of  their  statutes  is  to  create  a  primary 
liability,  analogous  to  the  construction  placed  upon  the  statutes  of 
New  York.  Thus,  where  the  statute  enacted  that  "  whenever  default 
shall  be  made  in  the  payment  of  any  debt  or  liability  contracted  by 
said  corporation,  the  stockholders  shall  be  held  individually  respon- 
sible for  an  amount  equal  to  the  amount  of  the  stock  held  by  them, 
respectively," — it  was  said:  "The  efiect  of  this  is  simply  to  with- 
draw from  the  stockholders,  'to  an  amount  equal  to  the  amount  of 

'  Culver  V.  Third  National  Bank,  pointed) ;  Buchanan  v,  Meisser,  105 

64  111.  528,  538.  111.  638  (debt) ;  Meisser  v.  Thompson, 

'  Oorwith  V.  Culver,  69    111.   502  9  111.  App.  368 ;  Thompson  v.  Meisser, 

(assumpsit);  Tibballs  v.  Libby,  87  111.  108  111.  859  (action  at  law)' ;  Schaluckf 

142  (trespass  upon  promises) ;  Fuller  v.  Field,  124  111.  617 ;  s.  c.  7  Am.  St. 

V.  Ledden,  87  111.  310  (debt) ;  McCar-  Eep.  399 ;  21  Am.  &  Eng.  Corp.  Oas. 

thy  V.  Lavasche,  89  111.  270;  «.  c.  31  545;  16  N.  E.  Rep.  904. 
Am.  Eep.  83  (holds  that  the  remedy  '  Ante,  ^  3414. 

is  at  law) ;  Arenz  v.  Weir,  89  111.  25  -  Wincock  v.  Turpin,  96  111.  135, 

(action  at  law  although  receiver  ap-  142,  143. 
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stock  held  by  them,  respectively,'  the  protection  of  the  corporation, 
and  leave  them  liable  as  partners;"''  citing  some  of  the  well-known 
New  York  cases.  The  foregoing  views  of  the  Supreme  Court  of 
Illinois  prepare  us  for  the  conclusion  that  where  the  administration 
of  an  insolvent  corporation  has  passed  into  the  hands  of  a  receiver 
appointed  by  one  of  the  courts  of  the  State  sitting  in  equity,  a  bill 
in  equity  by  the  receiver,  and  such  stockholders  as  may  choose  to 
join  him,  will  not  lie  to  enjoin  the  prosecution  by  creditors  of  sepa- 
rate actions  at  law  against  individual  stockholders.'  But  where  the 
liability  is  to  creditors  as  a  class'  then  the  Supreme  Court  of  Illinois 
hold  that  the  remedy  is  exclusively  in  equity,  in  order  that  there 
may  be  an  equal  distribution  among  creditors,  and  for  the  further 
reason  (which  would  not  of  itself  perhaps  be  controlling),  that  there 
may  be  an  equal  assessment  upon  the  stockholders.  It  is  so  held 
under  statutes  which  declare  that,  in  a  given  event,  the  stockholders 
shall  be  liable  "  to  the  creditors  "  of  the  corporation.*  Again,  where 
a  superadded  statutory  liability  is  created,  and  the  statute  does  not 
in  terms  import  that  the  liability  is  to  the  creditors  severally,  it  is 
held  that  the  effect  of  the  statute  is  to  create  a  common  fund  against 
which  creditors  can  proceed  in  equity  in  an  action  brought  by  one 
in  behalf  of  all  who  may  choose  to  join,  —  and  this,  although  there 
may  be  a  concurrent  remedy  at  law;^  and  where  there  will  not  be 
enough  to  satisfy  all  the  creditors  after  subjecting  all  the  stock- 
holders to  the  individual  liability  imposed  by  the  statute,  equity 
will  enjoin  separate  suits  at  law,  and  thus  prevent  individual  cred- 
itors from  getting  a  preference  over  the  others.^  In  respect  of  the 
remedies  against  domestic  stockholders  in  foreign  corporations,  the 
Supreme  Court  of  Illinois,  adopting  the  doctrine  of  the  Supreme 
Judicial  Court  of  Massachusetts,'  hold  that  this  is  a  matter  requir- 


'  Buchanan  D.  Meisser,  105  111.  638,  Bounds  v.  McCormick,  114  HI.  252; 

642.    So  held  in  Thompson  t).  Meisser,  s.  c.  29  N.  E.  Rep.  684;  Hornor  v. 

108  111.  359,  362 ;  and  in  Schalucky  v.  Henning,    93  U.    S.   228.     Compare 

Field,  124  111.  617,  622 ;  s.  c.  7  Am.  St.  Young  v.  Farwell,  139  111.  326. 
Rep.  399.  *  Queenan  v.  Palmer,  117  111.  619 ; 

2  Wincock  v.  Turpin,  96  HI.  135,  following  Eames  v.  Doris,  102  111.  350, 

142.     Scott    and  Sheldon,   JJ.,   dis-  which  explained  and  qualified  "Win- 

sented.  <'°<'^  ^-  Turpin,  96  111.  135.    See,  also, 

»  Ante,  §  3434.  Hickling  v.  Wilson,  104  111.  54. 

*  Low  V.  Buchanan,    94    HI.    76 ;  *  Eames  v.  Doris,  supra. 

Harper  v.  Union  Man.  Co.,  100  111.  '  New  Haven  &c.  B.  Co.  v.  Linden 

225;  affirming  «.  c.  14  111.  App.  220;  Springs  Co.,  142  Mass.  349,  353. 
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ing  local  administration,  and  they  therefore  decline  to  entertain  a 
bill  in  equity  brought  by  creditors  of  a  non-resident  corporation 
against  stockholders  residing  in  Illinois.* 

§  34€1.  Indiana.  —  The  statute  of  this  State,'  which  provides 
that  stockholders  and  members  of  a  manufacturing  and  mining  cor- 
poration shall  only  be  liable  for  the  amount  of  the  stock  subscribed 
by  them  respectively,  does  not  authorize  a  creditor  to  sue  a  stock- 
holder or  subscriber  to  the  original  articles  of  association  for  the 
amount  of  the  unpaid  stock  or  subscriptions;  for  the  stockholder  is 
not  liable  on  account  of  the  statute,  but  is  liable  to  the  corporation 
simply  on  his  subscription,  or  to  a  receiver  in  case  of  its  insolvency.' 
In  other  words,  an  action  at  law  in  this  State  does  not  lie  in  favor  of  a 
creditor  for  balances  due  on  account  of  stock;  and  this  is  the  general 
rule.  This  rule  draws  the  administration  into  a  court  of  equity, 
prevents  separate  creditors  from  suing  separate  stockholders  at  law, 
but  gives  to  the  receiver  the  remedies  against  the  stockholder  pointed 
out  in  a  former  section.* 

§  3462.  Iowa.  —  In-  this  State,  whose  procedure  is  regulated  by 
a  code,  before  any  stockholder  can  be  charged  with  the  payment  of 
a  judgment  rendered  against  a  corporation  of  which  he  is  a  stock- 
holder, a  proceeding  by  ordinary  action  must  be  instituted  against 
him,  and  his  liability  determined  therein.'  Where  there  has  been  a 
de  facto  dissolution  of  the  corporation,  that  is,  where  it  has  ceased  to 
exist  as  a  legal  consequence  of  certain  acts,  and  a  party  claims  that 
he  has  been  injured  or  benefited  thereby,  he  may,  by  averring  these 
facts,  have  his  remedy,  and  need  not  in  the  first  instance  institute  a 
proceeding,  and  have  it  declared  that  the  existence  of  the  corpora- 
tion had  terminated." 

§  3463.  Kansas.  —  In  this  State,  since  the  introduction  of  the 
Code  of  Civil  Procedure,  an  action  in  the  nature  of  an  action  at  law 
lies,  under  a  statute  providing  that  the  stockholders  of  certain  cor- 
porations shall,  "  to  the  amount  of  the  stock  by  them  held,  be  jointly 

'  Young  V.  Farwell,  139  111.  326;  *  ^nte,§3419.    Andseepost,53549, 

I.  c.  28  N.  E.  Rep.  845 ;  afarming  s.  c.  et  seq. 
85  111.  App.  469.  *  Baylies  v.  Swift,  40  Iowa,  648. 

'  Ind.  Kev.  Stat.  1881,  §  3869.  '  Oarey  v.  Cincinnati  &c.  B.  Co., 

■  Wheeler  v.  Thayer,  121  Ind.  64 ;  5  Iowa,  357. 
«.  c.  22  N.  E.  Eep.  972. 
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and  severally  liable  for  all  the  debts  or  responsibilities  of  such  com- 
pany." The  court  could  not  perceive  why,  when  an  action  was 
given  jointly  and  severally  against  a  number  of  men,  a  man  might 
not  have  his  action  against  any  one  of  them.  If  the  stockholder 
thought  he  ought  to  have  contribution,  he  might  bring  the  other 
stockholders  before  the  court.^  So,  an  action  at  law  is  the  proper 
remedy  in  Missouri,  to  enforce  the  "  double  liability "  of  a  stock- 
holder in  a  Kansas  corporation  to  its  creditors.' 

§  3464.  Maine.  —  In  this  State  a  remedy  at  law  has  been  given 
to  creditors  of  corporations  against  shareholders  by  express  enact- 
ments.' But  in  the  case  of  an  insolvent  bank,  the  receiver  may, 
under  a  statute,*  bring  an  action  in  equity  against  the  stockholders 
to  compel  them  to  contribute  to  the  payment  of  its  debts.'  In  this 
State  the  private  property  of  stockholders  in  corporations  created 
after  February  16,  1836,  excepting  banking  corporations,  was  not 
made  subject  to  attachment  on  a  writ  against  the  corporation.  The 
creditor  was  obliged  to  obtain  a  judgment  against  the  corporation 
before  he  could  have  his  remedy  against  the  corporators.'  A  statu- 
tory provision  that  the  property  of  individual  stockholders  might  be 
taken  on  execution  where  there  was  a  deficiency  of  attachable  cor- 
porate property,  did  not  authorize  an  attachment  against  the  prop- 
erty of  members  before  judgment  against  the  corporation.'  If  an 
individual  stockholder  in  a  corporation  had  its  money  in  his  hands, 
accruing  from  the  sale  of  corporate  property,  another  stockholder 
could  recover  his  proportion  of  it  in  an  action  for  money  had  and 
received,'  but  this  could  be  done  where  the  corporation  had  assented 
to  a  sale  and  distribution  among  the  shareholders. 

§  3465.  Maryland. — In  this  State  an  action  at  law  has  been 
held  to  lie  in  behalf  of  the  creditor  of  the  corporation  against  the 
stockholder  to  enforce  the  liability  created  by  the  statute  quoted 
below."    The  Court  of  Appeals  of  this  State,  whilst  conceding  what 

1  Grund  v.  Tucker,  6  Kan.  70,  77.  '  Drinkwater  v.  Portland  Railway, 

'  Bagley  v.  Tyler,  43  Mo.  App.  195.      18  Me.  35. 

•  Rev.  Stat.  Me.  1840,  oh.  76,  ^§  18-  '  Ibid. 

20 ;  Came  v.   Brigham,  39  Me.  35 ;  «  Hodsdon  v.  Copeland,  16  Me.  314. 

Oummings  t).  Maxwell,  45  Me.  190.  '"AH    the    stockholders    of  any 

*  Rev.  Stat.  Me.  1857,  eh.  47,  §  73.  sucli  corporation  shall  be  severally 
'  Dane  v.  Young,  61  Me.  160.  and  individually  liable  to  the  credit- 
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it  had  previously  held/  that  the  creditor  might  proceed  in  equity, 
yet  saw  no  reason  why  a  remedy  should  not  also  exist  at  law.' 

§  3466.  Massachusetts. — ^It  was  at  first  held  in  Massachusetts 
that  the  only  applicable  remedy  was  the  remedy  in  equity;  and  as  no 
court  in  the  Commonwealth  had  in  that  time  equity  powers,  the 
rule  operated  to  deny  to  creditors  all  remedy.'  Later  a  remedy  by 
an  action  at  law  was  given  by  statute;'  but  this  statute  was  in  turn 
repealed/  leaving  a  suit  in  equity  the  only  remedy;'  and  that  is  the 
only  remedy  in  Massachusetts  to  this  day.'  This  rule  has  been 
established  in  Massachusetts,  under  a  statute  providing  that  if  any 
loss  or  deficiency  of  the  capital  stock  in  any  bank  shall  arise  from 
the  oflScial  mismanagement  of  the  directors,  the  stockholders  shall, 
in  their  individual  capacity,  be  liable  to  pay  the  same.*  And 
where  the  statute  gave  a  remedy  by  bill  in  equity,  and  also  a  right 
to  attach  the  body  or  property  of  the  shareholders,  it  was  held  that 
these  remedies  were  exclusive:  an  ordinary  action  at  law  would  not 
lie.'  Nor  can  an  action  at  law  be  maintained  in  Massachusetts  to 
enforce  the  personal  liability  of  a  stockholder  of  a  corporation 
established  in  another  State,  for  a  debt  of  the  corporation,  if  the 
laws  of  that  State  provide  that  the  remedy  against  a  stockholder 
upon  a  debt  of  the  corporation  shall  be  by  bill  in  chancery,  and  not 
otherwise.^" 

§  3467.  Minnesota. — Some  confusion  exists  in  the  decisions  in 
this  State  upon  the  question  under  consideration,  which  may  per- 

ors  of  the  corporation  in  which  they  "  Spear  v.  Grant,  16  Mass.  9,  15 ; 

are  stockholders,  to  an  amount  equal  Vose  v.  Grant,  15  Mass.  505,  522. 

to  the  amount  of  stock  held  by  them  *  Gen.  Stat.  Mass.  1859,  oh.  60,  ^  31. 

respectively,  for  all  debts  and  con-  '  Mass.  Stat.  1862,  ch.  218,  ^  10. 

tracts  made  by  the  corporation,  until  "  Bond  v.  Morse,  9  Allen  (Mass.), 

the  whole  amount  of  the  capital  stock  471. 

fixed  and  limited  by  the  corporation  '  Harris  v.  Dorchester,  23   Pick. 

shall  have  been  paid  in, — one-half  (Mass.)  112;  Crease  v.  Babcock,  23 

thereof  in  one  year,  and  the  other  Pick.  334;  s.  c.  10  Met.  (Mass.)  525. 

half  thereof  in  two  years,  from  and  All  the  subsequent  cases  in  Massa- 

after  the  incorporation  of  said  com-  chusetts  which  the  writer  has  exam- 

pany, — or  such  corporation  shall  be  ined  were  cases  in  equity, 

dissolved."    Md.  Code,  art.  26,  §  52.  «  Harris  v.  First  Parish  of  Dor- 

1  Matthews  v.  Albert,  24  Md.  527.  Chester,  23  Pick.  (Mass.)  112. 

"  Norris  v.  Johnson,  34  Md.  485,  '  Knowlton    v.    Ackley,  8    Cush. 

490.    To  the  same  effect  are  Norria  v.  (Mass.)  93. 

Wrenchall,  34  Md.  492;  Emmet  v.  "  Erickson  v.  Nesmith,   15    Gray 

Smith,  40  Md.  123.  (Mass.),  221.    And  see  ante,  5  3056. 
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haps  be  traceable  to  the  confused  and  possibly  contradictory  state 
of  the  statute  law  on  the  subject.  The  first  case  which  has  come 
under  the  notice  of  the  writer  appears  to  have  been  an  action  brought 
under  the  Minnesota  Code  of  Procedure,  in  the  nature  of  an  action 
at  law,  against  a  manufacturing  corporation  and  three  stockholders 
impleaded  with  it,  to  recover  the  amount  of  a  judgment  which  the 
creditor  had  previously  recovered  against  the  corporation.  What 
the  court  held  really  was,  that  the  remedy  against  the  stockholders 
was  not  merged  by  the  recovery  of  a  judgment  against  the  corpora- 
tion.' The  governing  law  was  a  clause  of  the  constitution  of  Min- 
nesota reading  that  "  each  stockholder  in  any  corporation  shall  be 
liable  to  the  amount  of  stock  held  or  owned  by  him."  The  next 
case  in  that  State  which  has  come  under  the  notice  of  the  writer, bear- 
ing upon  this  question,  was  an  action  by  a  single  creditor  against  a 
single  stockholder  of  a  banking  corporation,  brought  after  the  cor- 
poration has  been  wound  up  by  an  assignee  under  a  general  assign- 
ment made  by  it  for  its  creditors,  leaving  a  large  amount  of  its  debts 
unsatisfied.  The  governing  statute  recited  "  that  the  stockholders 
in  each  bank"  formed  pursuant  to  its  provisions  "shall  be  individu- 
ally liable  in  an  amount  equal  to  double  the  amount  of  stock  owned 
by  them,  for  all  the  debts  of  such  bank;  and  such  liability  shall 
continue  for  one  year  after  any  transfer  or  sale  of  stock  by  any 
stockholder  or  stockholders."  It  was  held  that  this  created  a 
liability  for  all  the  debts, — in  other  words,  to  all  the  creditors 
regarded  as  a  class,  and  that  for  this  reason  one  creditor  could  not 
proceed  against  one  stockholder.  The  court  reasoned,  much  as 
other  courts  have  done, upon  the  impropriety  of  allowing  one  cred- 
i  tor  thus  to  get  an  advantage  over  the  others  out  of  a  fund  intended 
as  a  security  for  all;  but  placed  its  conclusion  chiefly  upon  the 
ground  of  another  statute  applicable  to  all  corporations,"  authorizing, 
in  permissive  language  by  the  use  of  the  word  "  may,"  a  proceeding 
in  equity  in  behalf  of  all  the  creditors,  against  the  corporation  and 
all  the  shareholders.  This  proceeding  the  court  held  to  be  the 
exclusive  remedy,  on  the  ground  that  the  statute  which  created  the 
right  had  prescribed  this  as  the  remedy,  and  that  it  was  conse- 


•  Dodge  V.  Minnesota  &c.  Roofing  '  In  Jolinson  v.  Fischer,  30  Minn. 

Co.,  16  Minn.  368.    In  Johnson  v.      173,  176,  the  statute  is  described  as 
Fischer,  30  Minn.  173, 175,  the  preced-      applicable  to  all  corporations, 
ing  case  is  described  as  an  action  at 
law.    See,  also,  post,  i  3511. 
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quently  the  exclusive  remedy  under  a  well-understood  rule  of  stat- 
utory construction.'  In  a  subsequent  case,  where  the  question 
concerned  the  proper  proceeding  to  take  against  stockholder  in  a 
manufacturing  corporation,  the  court  held,  following  the  cases  last 
,  cited,  and  for  the  reason  last  stated,  that  the  remedy  was  exclusively 
a  suit  in  equity  prosecuted  on  behalf  of  all  the  creditors  against 
the  corporation  and  all  the  stockholders.'  Soon  after,  with  the 
same  statutes  in  force,  so  far  as  the  writer  can  see,  the  court  whipped 
around  and  sustained  an  action  brought  by  a  single  creditor  of  a 
manufacturing  corporation  against  the  corporation,  joining  some, 
not  all,  of  the  stockholders  for  the  purpose  of  enforcing  his  demand 
against  them  in  case  the  corporation  should  fail  to  satisfy  it  on  its 
being  reduced  to  judgment.'  It  is  proper  to  state  that  the  court 
found  another  provision  of  the  general  statute  relating  to  the  sub- 
ject which  entirely  justified  its  conclusion;  and  two  sections  of  the 
statute,  quoted  in  the  opinion,  prescribe  the  very  kind  of  action 
which  was  taken.*  The  confusion  seems  to  have  originated  from 
the  fact  that  in  the  earlier  statutes  of  Minnesota  two  statutes 
existed  providing  for  concurrent  remedies,  one  for  a  remedy  at 
law  and  another  for  a  remedy  in  equity,  and  that  these  statutes 
were  blended  in  a  revision.'  Later  decisions  in  that  State  are  to 
the  effect  that  the  statutory  individual  liability  of  stockholders  may 
be  enforced  in  a  statutory  sequestration  proceeding* 

§  3468.    Missouri. — In  Missouri,  under    the  statute  set  out 
below,'  a  creditor  may  sue  any  stockholder  at  law,  and  the  stock- 

'  Allen  V.  Walsh,  25  Minn.  543,  out  joining  the  company  in  such  suit ; 

654;  omie,  §§  1320, 1354.  and   if   judgment   be  rendered  and 

»  Johnson  v.  Fischer,  30  Minn.  173.  execution  satisfied,  the  defendant  or 

»  Merchants'  Nat.  Bank  v.  Bailey  defendants    may  sue    all  who  were 

Man.  Co.,  34  Mian.  323;  «.c.  25N.  W.  stockholders  at  the  time  of  dissolu- 

Eep.  639.  tioDi  ^^or  the  recovery  of  the  portion 

*  Gen.  Stats.  Minn.  1878,  ch.  34,  of   such  debt  for  which  they  were 
4&  10  11.  liable,  and  the  execution  upon  the 

'  See  the  statement  of  Cornell,  J.,  judgment  shall  direct  the  collection 

in  Allen  v.  Walsh,  25  Minn.  543,  557.  to  be  made  from  property  of  each 

•  Ante,  §  3431.  stockholder  respectively,  and  if  any 
'  "If  any  company  formed  under  number  of  stockholders  (defendants 

this  act  dmolve,  leaving  debts  unpaid,  in  the  case)  shaU  not  have  property 

suits  may  be  brought  against  any  per-  enough  to  satisfy  his  or  their  portion 

son  or  persons  who  were  stockholders  of  the  execution,  then  the  amount  of 

at  the  time  of  such  dissolution,  with-  deficiency  shall   be  divided   equally 
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holder  thus  compelled  to  pay  may  resort  to  his  remedy  for  contri- 
bution against  the  others.  But  such  a  proceeding,  whether  at  law 
or  in  equity,  is  not  upon  a  joint  liability,  and  can  only  reach  the 
individual  liability  of  each  stockholder.  If  brought  against  more 
than  one  stockholder,  it  must  necessarily  be  a  proceeding  in  equity.' 
This  action  exists  in  Missouri,  although  under  the  present  constitu- 
tion* stockholders  are  liable  only  to  the  extent  of  what  remains 
unpaid  on  their  shares.'  In  two  cases,  where  the  liability  of  a  stock- 
holder arose  under  statutes  of  other  States,  it  was  held  that  the  remedy 
was  at  law;  *  but  in  another  such  case,  arising  under  the  statutes  of 
Illinois,  it  was  held  that  the  remedy  was  in  equity, — at  least  that  the 
defendant  could  not  raise  the  question,  having  failed  to  plead  a 
remedy  at  law.' 

§  3469.  New  York. — The  remedial  system  of  this  State  fur- 
nishes no  exception  to  the  general  rule  that'  where  the  object  of 


amongst  all  the  remaining  stockhold- 
ers, and  collections  made  accordingly, 
deducting  from  the  amount  a  sum  in 
proportion  to  the  amount  of  stock 
owned  by  the  plaintiff  at  the  time  the 
company  dissolved."  1  Wag.  Mo. 
Stat.,  p.  293,  §  22;  Rev.  Stats.  Mo. 
1879,  4  745;  Id.,  1889,  §  2519. 

^  Perry  v.  Turner,  55  Mo.  418,  per 
Napton,  J. 

2  Ante,  §  3006. 

»  Farmers'  Bank  v.  Gallaher,  43 
Mo.  App.  482 ;  McGinness  v.  Barnes, 
23  Mo.  App.  413 ;  Chouteau  v.  Dean,  7 
Mo.  App.  210.  As  to  what  is  a  disso- 
lution of  the  corporation  so  as  to  let  in 
this  right  of  action,  see  ante,  §  3345. 

♦  Bagley  v.  Tyler,  43  Mo.  App.  195, 
201 ;  Hodgson  v.  Oheever,  8  Mo.  App. 
318,  323. 

6  Shickle  v.  Watts,  94  Mo.  410,  418. 
The  case  of  Hodgson  v.  Oheever,  supra, 
arose  under  the  laws  of  Illinois,  as  did 
Shickle  v.  Watts,  in  which  State,  as 
already  seen  (ante,  §  3460)  the  remedy 
is  a  direct  action  by  the  creditor 
against  the  shareholder  to  enforce  his 
individual  superadded  liability.  But 
in  Shickle  v.  Watts,  supra,  the  cred- 
itor sought  to  charge  the  shareholder 


in  respect  to  a  balance  unpaid  on  his 
shares,  and,  as  elsewhere  pointed  out 
(post,  §  3551),  this  was  a  right  which 
had  passed  to  a  receiver  of  the  foreign 
corporation  in  the  State  of  Illinois, 
and  in  that  regard  the  decision  was 
an  aberration.  This  decision  was 
followed  in  the  St.  Louis  Court  of 
Appeals  in  a  case  where  the  corpora- 
tion was  what  is  known  as  a  "  tramp 
corporation,"  organized  under  the 
law  of  Illinois,  but  really  domiciled 
in  Missouri.  A  suit  in  equity  by  a 
judgment  creditor  against  two  of  its 
stockholders,  resident  in  Missouri, 
was  sustained,  apportioning  the 
plaintiff's  recovery  between  them 
according  to  their  respective  hold- 
ings. As  in  Shickle  v.  Watts,  the 
defendants  had  failed  to  plead  that 
there  was  a  remedy  at  law ;  but,  un- 
like that  case,  it  did  not  appear  that 
a  receiver  had  been  appointed  to  take 
charge  of  the  assets  of  the  corpora- 
tion ;  it  merely  appeared  that  it  had 
ceased  business,  abandoned  its  organ- 
ization, and  had  no  property  subject 
to  execution.  Leucke  v.  Tredway, 
45  Mo.  App.  507. 

•  Ante,  §  3428,  et  seq. 
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the  creditor  of  the  corporation  is  to  subject  to  the  satisfaction  of  his 
debt  what  remains  unpaid  by  the  shareholder  in  respect  of  his 
share  subscription,  the  creditor  must  proceed  in  equity,  bringing  in 
the  other  stockholders,  and  that  a  single  creditor  cannot  maintain 
an  action  at  law  against  a  single  stockholder.'  But,  as  already 
seen,'  an  action  at  law  has  been  held  to  be  an  appropriate  remedy 
in  this  State  in  behalf  of  a  creditor  against  an  individual  stock- 
holder of  a  corporation,  formed  under  the  act  relative  to  the  incor- 
poration for  manufacturing  purposes,  to  recover  a  debt  owing  by  the 
company  at  the  time  of  its  dissolution;  and  he  was  chargeable  to 
the  extent  of  his  stock.'  But  the  highest' court  of  this  State  has 
recognized  a  principle  stated  by  Mr.  Chief  Justice  Waite  in  a  pas- 
sage already  cited,*  that  whether  an  action  at  law  will  lie  or  not 
depends  upon  the  nature  of  the  liability  created  by  the  charter  or 
governing  statute.  If  a  general  personal  liability  is  create.d,  it  may 
be  enforced  by  personal  action  in  the  nature  of  an  action  at  law, 
as  other  personal  actions  are  enforced.  If  the  charter  merely  per- 
mits the  individual  property  of  stockholders  to  be  levied  upon  and 
taken  in  execution  on  a  judgment  against  the  corporation,  and  pro- 
vides that  the  same  process  may  be  used  and  enforced  by  the  stock- 
holders whose  property  is  first  taken,  against 'the  property  of  the 
other  stockholders  so  as  to  compel  a  ratable  contribution^  by  all,  no 

*  Griffith  V.  Mangam,  73  N.  Y.  611 ;  the  proper  remedy  against  a  stock- 
Wellington.  V.  Continental  &c.  Co.,  5  holder  for  a  debt  of  the  corporation 
N.  Y,  Supp.  587.  The  nature  of  the  for  which,  he  was  made  liable  by  its 
proceeding  required  by  this  rule  is  charter  (Simonson  v.  Spencer,  15 
shown  by  the  cases  of  Morgan  v.  New  Wend.  (N.  Y.)  548.  See,  also,  BuUard 
York  &c.  E.  Co.,  10  Paige  (N.  Y.),  d.  Bell,  1  Mason  (U.  S.),  243);  though 
290;  s.c.  40  Am.  Dec.  244;  and  Mann  under  the  charter  of  a  steamboat 
II.  Pentz,  3N.  Y.  415.  company,  which  declared  that  "the 
a  Ante,  §  3078.  members  of  the  company  shall  be 
'  Bank  of  Poughkeepsie  v.  Ibbot-  liable  individually,  in  the  same  man- 
son,  24  Wend.  (N.  Y.)  473 ;  Perkins  ner  as  carriers  at  common  law,  for 
V.  Church,  31  Barb.  (N.  Y.)  84.  In  the  transportation  of  all  goods,"  etc., 
such  an  action,  a  general  averment  of  an  action  on  the  case  was  sustained 
dissolution  was  sufficient.  Bank  of  against  some  of  the  members,  —  there 
Poughkeepsie  v.  Ibbotson,  supra,  being  no  plea  in  abatement  for  non- 
Nor  even  that  it  was  imoZwnJ,  except  joinder,  —  on  the  theory  that  their 
in  those  cases  where  the  creditor  was  liability  was  that  of  partners.  AUen 
first  required  to  exhaust  his  remedy  v.  Sewall,  2  Wend.  (N.  Y.)  327. 
against  the  corporation.  Perkins  v.  *  Ante,  §  3418 ;  Terry  v.  Little,  101 
Church,  sitpm.  'Betore  forms  of  action  U.  S.  216. 
were  abolished  in  that  State,  debtvaa 
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general  liability  is  created  for  which  a  personal  action  can  be 
brought.  In  such  case  the  creditor  of  the  corporation  is  confined  to 
the  remedy  against  the  stockholders,  and  their  individual  property 
given  by  the  act.'  Under  the  Code  of  Civil  Procedure  of  this  State," 
which  provides  that  when  execution  has  been  returned  unsatisfied, 
the  creditor  may  maintain  an  action  against  the  debtor  or  any  other 
person  to  compel  the  discovery  of  property  or  money  due  the  debtor, 
and  to  procure  a  satisfaction  of  his  demand,  a  judgment  creditor  of 
a  foreign  corporation,  after  the  return  of  execution  unsatisfied,  may 
sue  a  stockholder  indebted  to  the  corporation  for  unpaid  subscrip- 
tion for  stock.' 

§  3470.  Ohio.  —  In  Ohio  an  action  to  subject  the  individual 
statute  liability  of  stockholders,  which  is  in  excess  of  their  contract 
liability,  must  be  instituted  for  the  benefit  of  all  the  creditors;  and 
the  stockholders  whose  liability  is  sought  to  be  enforced  have  the 
right  to  insist  on  their  co-shareholders  being  made  parties  for  the 
purposes  of  a  general  account,  and  to  enforce  from  them  contribu- 
tion in  proportion  to  their  shares  of  stock;*  and  after  such  an  action 
is  brought,  a  single  creditor  cannot  sue  a  separate  shareholder.' 
But  where  a  judgment  creditor  of  an  insolvent  corporation  com- 
mences an  action  against  shareholders  to  enforce  their  individual 
liability,  and,  for  aught  that  appears  in  the  record,  he  is  the  only 
creditor  and  they  the  only  shareholders,  a  demurrer  to  his  petition 
will  not  lie.  The  equities  between  the  holders  of  shares  by  assign- 
ment and  their  assignors  who  are  parties  to  the  suit,  may  be  ad- 
justed in  the  final  decree.* 

§  3471.  Oregon.  —  In  this  State  the  liability  of  stockholders  for 
the  indebtedness  of  the  corporation  is  limited  to  the  amount  of  their 
share  subscriptions,  and  the  remedy  to  enforce  this  liability  is  in 
equity,  where  the  rights  of  the  corporation,  the  stockholder,  and  all 
creditors  can  be  adj  asted  in  one  suit; '  and  the  courts  of  the  United 

1  Lowry  v.  Inman,  46  N.  Y.  119.  •  Eailroad  Co.  v.  Smith,  48  Ohio  St. 

'  N.  Y.  Code  Civ.  Proc,  §  1871.  219.    For  other  examples  of  such  equi- 

•  Persch  v.  Simmons,  3  N.  Y.  Supp.  table  actions  in  Ohio,  see  Morgan  v. 
783.  Lewis,  46  Ohio  St.  1;  Barrick  v.  Gif- 

*  Umsted  v.  Buskirk,  17  Ohio  St.  113.      ford,  47  Ohio  St,  180 ;  ».  e.  21  Am.  St. 
'  Wright  V.  McCormack,  17  Ohio      Eep.  798. 

St.  86.  '  Ladd  v.  Oartwright,  7  Or.  329. 

2519 


3  Thomp.  Corp.  §  3473.]    liability  of  stockholders. 

States,  applying  the  remedy  existing  in  the  particular  State,  accord- 
ing to  the  principle  already  stated,'  apply  the  remedy  in  equity  in 
actions  to  enforce  the  liability  of  a  stockholder  under  the  laws  of 
Oregon.' 

§  3472.  Pennsylrania. — In  Pennsylvania,  under  the  statute 
relating  to  manufacturing  companies,'  the  creditor  proceeds  by  an 
action  at  law  upon  the  original  contract,  joining  the  corporation 
and  the  stockholders;*  and  he  may  do  this  even  though  he  is  him- 
self a  creditor.'  Nay,  if  he  has  been  compelled  to  pay  a  debt  of  the 
corporation,  and  is  suing  for  contribution,  he  proceeds  at  law  against 
the  company  and  his  co-stockholders;  the  statute  is  held  to  exclude  a 
resort  to  equity.*  And  though  the  corporation  is  the  principal  debtor, 
and  the  liability  of  the  stockholders  is  only  secondary  and  collateral, 
yet  the  form  of  the  remedy  and  the  character  of  the  right,  under  the 
statutes  of  that  State,  allow  the  use  of  separate  actions  against  the 
primary  and  secondary  debtors.' 

§  3473.  Rhode  Island.  —  The  question  seems  to  be  governed  in 
Rhode  Island  at  the  present  time  by  a  statute  enacting  as  follows: 
"  No  person  shall  hereafter  be  imprisoned,  or  be  continued  in  prison, 
nor  shall  the  property  of  any  such  person  be  attached  upon  an  exe- 
cution issued  upon  a  judgment  obtained  against  a  corporation  of 
which  such  person  is  or  was  a  stockholder." '  "All  proceedings  to 
enforce  the  liability  of  a  stockholder  for  the  debts  of  a  corporation 
shall  be  either  by  suit  in  equity,  conducted  according  to  the  practice 
and  course  of  equity,  or  by  an  action  of  debt  upon  the  judgment 
obtained  against  such  corporation;  and  in  any  such  suit  or  action 
such  stockholder  may  contest  the  validity  of  the  claim  upon  which 

*  Ante,  §  3453.  dends.    Hill  v.  Frazier,  22  Pa.  St.  820. 

'  Patterson   v.  Lynde,  106  U.  S.  '  Brinham  v.  Wellersburg  Ooal  Co., 

519.  47  Pa.  St.  43. 

»  2    Brightly's    Purd.    Dig.    998,  •  Ibid, 

i  30.  '  Patterson  v.  Wyomissing  &c.  Co., 

'  Brinham  v.  Wellersburg  Coal  Co.,  40  Pa.  St.  117. 

47  Pa.  St.  43;  Mansfield  Iron  Works  •  E.  I.  Act  of  March  27,  1877,  oh. 

i;.  Willcox,  52  Pa.  St.  377 ;  Hoard  v.  600,  §  1.   For  an  earlier  decision  under 

Wilcox,  47  Pa.   St.  51 ;    McHose  v.  a  special   charter,  under  which  the 

Wheeler,  45  Pa.  St.  32.    But  the  cor-  liability  was  held  to  be  that  of  joint 

poration  is  not  joined  when  a  director  contractors,  to  be  enforced  by  action 

is  sued  for  improperly  paying  divi-  at  law,  see  New  England  Com.  Bank 
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the  judgment  against  such  corporation  was  obtained,  upon  any 
ground  upon  which  such  corporation  could  have  contested  the  same 
in  the  action  in  which  such  judgment  was  recovered."*  This  stat- 
ute received  a  luminous  exposition  in  a  decision  of  the  Supreme 
Court  of  the  United  States,  where  the  opinion,  written  by  Mr.  Jus- 
tice Gray,  is  characterized  by  the  learning,  research,  and  soundness 
of  judgment  which  distinguish  that  eminent  judge, — reaching  the 
conclusion  that  an  action  cannot  be  maintained,  under  the  statutes 
of  Rhode  Island,  in  that  State,  nor  consequently  in  a  court  of  the 
United  States,'  under  the  statutes  of  that  State,  by  a  creditor  of  a 
corporation  against  a  stockholder,  either  at  law  or  in  equity,  until 
the  creditor  has  reduced  his  demand  to  a  judgment  against  the  cor- 
poration; and  accordingly  an  action  at  law  was  repelled  in  a  court 
of  the  United  States  for  want  of  such  a  judgment  against  the  corpo- 
ration, even  where  it  had  been  adjudged  bankrupt.' 

§  3474.  Sontli  Carolina.  —  In  this  State,  on  grounds  already 
set  out,*  the  rule  is,  that  where  the  charter  of  a  corporation  declares 
that  "  each  stockholder  shall  be  jointly  and  severally  liable  to  the 
creditors"  of  the  corporation,  a  single  stockholder  may  be  sued  at 
law." 

§  3475.  Washington.  —  Under  the  provisions  of  the  code  of 
this  State  making  every  stockholder  "  personally  liable  to  the  cred- 
itors of  the  company  to  the  amount  of  what  remains  unpaid  upon 
his  subscription  to  the  capital  stock,"  the  unpaid  subscriptions  con- 
stitute a  trust  fund,  which  cannot  be  reached  in  an  action  at  law  by 
a  judgment  creditor  of  the  corporation  against  an  individual  stock- 
holder;'and  such  is  the  general  rule.' 


V.  Newport  Steam  Factory,  6  E.  1. 154 ;  opposed  to  other  authority  on  the  par- 

«.  c.  75  Am.  Dec.  688.  ticular  point.    Ante,  §  3367,  et  teg. 

1  Ibid.,  §  2.  «  Ante,  §^  3078,  3418. 

"  Ante,  ^  3463.  »  Hall  v.  Klinck,  25  S.  C.  348 ;  ».  c. 

'  Fourth  Nat.  Bank  v.  Francklyn,  60  Am.  Rep.  505. 

120  U.  S.  747,  755.    On  the  point  that  •  Burch    v.  Taylor,  1  Wash.  245; 

t|tie  bankrvj>tcy  of  the  corporation  does  s.  c.  24  Pac.  Rep.  438 ;  Burch  v.  Glover, 

not  relieve  the  creditor  of  the  necessity  1  Wash.  250;  «.  c.  24  Pac.  Rep.  439; 

of  reducing  his  demand  to  a  judgment  Burch  v.  Moore,  1  Wash.  249 ;  s.  c,  24 

against  it,  the  decision,  while  holding  Pac.  Rep.  439. 

to  the  letter  of  the  statute,  is  perhaps  '  Ante,  §  3428,  et  teg. 
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§  3476.  Wisconsip.  —  Decisions  in  this  State  prescribe  or  indi- 
cate the  remedy  to  be  pursued  by  the  creditor  of  the  corporation  in 
four  classes  of  cases:  1.  Where  the  liability  of  the  stockholder  is  in 
respect  of  an  unpaid  subscription  to  his  shares.  In  this  case  the 
proceeding  is  in  equity  by  the  creditor,  on  behalf  of  himself  and  all 
other  creditors  who  may  choose  to  join,  and  against  the  corporation 
and  all  the  shareholders  whom  it  is  practicable  to  make  parties.' 
But  where. the  bill  is  by  a  judgment  creditor  to  discover  assets  of 
the  corporation  alleged  to  have  been  transferred  to  the  stockholder 
in  fraud  of  his  rights,  it  is  not  bad  because  not  brought  in  behalf  of 
all  the  creditors,  nor  because  all  the  stockholders  are  not  made 
defendants."  2.  Where  the  action  is  under  the  following  provisions 
of  the  general  banking  law  of  Wisconsin:  "The  stockholders  in 
every  corporation  or  association  organized  under  the  provisions  of 
this  chapter  shall  be  individually  responsible,  to  the  amount  of 
their  respective  share  or  shares  of  stock,  for  all  its  indebtedness  and 
liabilities  of  every  kind." '  Here  the  remedy  is  by  a  suit  in  equity, 
in  which  all  the  creditors  should  join,  or  one  or  more  of  them  should 
sue  for  the  benefit  of  all,  against  the  corporation  and  all  the  stock- 
holders whom  it  is  practicable  to  serve  with  process.*  A  creditor  may 
BO  proceed  without  having  obtained  a  judgment  at  law  against  the 
corporation."  The  court  held  that  this  liability  was  similar  to  that 
of  copartners  or  members  of  an  incorporated  association,"  but  came 
to  the  conclusion,  after  thoroughly  considering  the  subject,  that  an 
action  at  law  would  not  lie,  because  the  indebtedness  of  the  company 
was  one  which  a  court  of  law  had  no  power  to  regulate  and  adjust. 
The  remedy  was  by  bill  in  equity,  brought  by,  or  on  behalf  of,  all 
creditors  against  the  corporation,  and  all  stockholders  whom  it  was 

'  Adler  v.  Milwaukee  Patent  Brick         "  Citing   on    this    point   Marcy  v. 

Man.  Co.,  13  Wis.  57 ;  Powers  v.  Ham-  Clark,  17  Masa.  330;  Allen  v.  Sewall, 

ilton  Paper  Co.,  60  Wis.  23;  s.  c.  18  2  Wend.  (N.Y.)  327;  Sewall  «.  Allen, 

N.  W.  Rep.  20.  6  Wend.  (N.  Y.)  335 ;  Moss  v.  Oakley, 

2  Pierce  v.  Milwaukee  Construction  2  Hill  (N.  Y.),  265 ;  Harger  v.  McCul- 

Oc,  38  Wis.  253.  lough,  2  Denio  (N.  Y.),  119;  Coming 

»  Eev.  Stat.  Wis.  1858,  eh.  71,  §  18.  v.  McOuUougli,  1  N.  Y.  47;  «.  c.  49 

♦  Coleman  v.  White,  14  Wis.  700;  Am.  Dec.  287;  Matter  of  Empire  City 

8.  c.  80  Am.  Dec.  797;  Carpenter  v.  Bank,  18  N.  Y.  199,  218;  Mokelumne 

Marine   Bank,    14   Wis.  705,    note ;  Hill  0.  &  M.  Co.  v.  Woodbury,  14  Cal. 

Merchants'Bank®.  Chandler,  19  Wis.  265;  Wright   n.    Field,   7  Ind.   876; 

434 ;  Terry  v.  Chandler,  23  Wis.  456.  Planters'  Bank  v.  Bivingsville  Co.,  10 

'  Cleveland   v.   Marine   Bank,  17  Kich.  L.  (S.  O.)  95. 
Wis.  545. 
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practicable  to  join.'  3.  Wliere  tlie  proceeding  is  to  enforce  a  super- 
added liability  of  stockbolders  for  debts  due  to  the  clerks,  servants, 
and  laborers  of  the  corporation,  under  a  statute.'  Here  the  leading 
case  in  Wisconsin  was  a  suit  in  equity,  brought  by  a  judgment  cred- 
itor in  his  own  behalf,  as  well  as  on  behalf  of  all  the  creditors  having 
similar  claims  against  the  corporation,  and  against  all  the  stock- 
holders. It  was  held  that  a  judgment  against  the  corporation  was 
not  a  condition  precedent  to  such  an  action,  and  the  court  left  it 
undetermined  whether  it  was  "necessary  to  make  the  corporation 
a  party."  4.  Where  the  action  is  to  enforce  the  personal  liability  of 
stockholders  under  another  statute  of  the  same  State,*  enacting  that 
no  stock  corporation  "  shall  transact  business  with  any  other  than 
its  members  until  at  least  one-half  of  its  capital  shall  have  been 
duly  subscribed,  and  at  least  twenty  per  centum  thereof  actually 
paid  in;  and  if  any  obligation  shall  be  contracted  in  violation 
hereof,  the  corporation  offending  shall  have  no  right  of  action 
thereon,  but  the  stockholders  then  existing  of  such  corporation  shall 
be  personally  liable  upon  the  same."  This  statute,  under  theories 
already  explained,'  makes,  or  rather  leaves,  the  stockholders  pri- 
marily and  absolutely  liable  as  principal  debtors,  and  the  liability 
is  enforceable  in  an  action  at  law,  and  not  by  a  suit  in  equity,  as 
there  is  nothing  for  the  peculiar  jurisdiction  of  equity  to  act  upon.' 

1  Coleman  v.  White,  14  Wis.  700;  '  AnU,  §§  3077,  3078. 

«.  c.  80  Am.  Dec.  797 ;  Carpenter  v.  '  Flour  City  Nat.  Bank  v.  Wech- 

Marine  Bank,  14  Wis.  705,  note.  selberg,    45    Fed.    Eep.    647.     This 

'  Rev.  Stat.  Wis.  1878,  §  1769.  conclusion  is  supported  by  a  very  sat- 

'  Sleeper  v.  Goodwin,  67  Wis.  577 ;  isfactory   opinion    written    by    Mr. 

I.  c.  31  N.  W.  Eep.  335.  District  Judge  Jenkins. 


*  Rev.  Stat.  1878,  §  1873. 
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CHAPTER    LXII. 

PARTIES    TO    PROCEEDINGS    BY    CREDITORS    AGAINST   STOCK- 
HOLDERS. 

Art.  I.     Creditors  as  Parties  Plaintiff.     §§  3481-3489. 
II.     Shareholders  as  Parties  Defendant.     §§  3492- 
3505. 
III.    The  Corporation  as  a  Party  Defendant.    §§  3509- 
3515. 

Article  I.     Creditors  as  Parties  Plaintiff. 

Section  Section 

3481.  Two  theories  as  to  the  scope  of     3486.  When  not  necessary  to  join  all 

equitable  relief.  creditors. 

3482.  Reconciling  these  theories.  3487.  Equity  rule  embodied   in  the 

3483.  Theory  that  Buit  in  equity  must  codes  of  procedure. 

be  on  behalf  of  all  creditors.       3488.  Dormant  partners :   cestui  que 

3484.  Other  creditors  let  in  because  trust. 

entitled  to  share  ratably.  3489.  Creditors  proceed  separately  at 

8485.  Amending  bill  or  petition  so  as  to  law. 

make  it  the  suit  of  all  creditors. 

§  3481.  Two  Theories  as  to  the  Scope  of  Equitable  Relief. 

As  to  the  nature  of  the  proceeding  and  the  scope  of  the  relief, 
there  are  two  theories.  One  is,  that  the  creditor  must  bring  his 
action,  not  only  in  his  own  behalf,  but  also  in  behalf  of  all  other 
creditors  who  may  choose  to  join,  and  not  only  against  the  cor- 
poration, but  also  against  all  the  stockholders  whom  it  is  practi- 
cable to  serve  with  process ;  to  the  end  that,  so  far  as  practicable, 
all  the  debts  may  be  satisfied  and  equality  preserved  among  the 
creditors,  and  all  the  stockholders  assessed  and  the  burdens 
equalized  among  them.^    The  other  theory  is,  that  the  cred- 

^  The  cases'of  Adler  v.  Milwaukee  Morgan  v.  New  York  &c.  R.  Co.,  10 

&c.  Co.,  13  Wis.  57;  Coleman ij.  White,  Paige  (N.  Y.),  290;  s.  c.  40  Am.  Dec. 

14  Wis.  700;  s.  c.  80  Am.  Dec.  797;  244;andMann«.Pentz,8N.  Y.415,— 

Griffith  V.  Mangam,   73  N.  Y.  611 ;  are  types  of  this  theory. 
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itor  who  has  exhausted  his  remedy  at  law  and  who  seeks  the 
aid  of  equity,  is  not  bound  to  proceed  in  behalf  of  other  cred- 
itors and  to  shake  the  tree  in  order  that  they  may  come  in  and 
help  him  pick  up  the  fruit,  and  that  he  has  nothing  to  do  with 
adjusting  the  equities  among  the  stockholders;  but  that,  hav- 
ing exhausted  his  remedies  at  law,  he  is  entitled  to  the  aid  of 
equity  to  discover  and  subject  to  the  payment  of  his  debt  any 
assets  of  the  corporation  wherever  he  can  find  them,  whether 
in  the  possession  of  a  stockholder  or  elsewhere.'  This  theory 
applies  where  the  assets  intended  to  be  subjected  by  the  cred- 
itor consist  of  what  is  due  by  the  stockholder  to  the  corporation 
in  respect  of  his  shares.^  In  such  cases  it  is  held  that  the 
complainaut  is  under  no  obligation  to  make  all  the  stock- 
holders defendants  in  his  bill;  but  the  stockholders  against 
whom  he  does  proceed  may  secure  protection  against  an 
unequal  assessment,  if  so  minded.  They  may,  it  has  been 
said,  move  for  a  receiver,  or  file  a  cross-bill,  and  thereby  obtaip 
a  discovery  of  the  other  stockholders,  and  have  them  brought 
in,  and  enforce  contribution  against  all  who  have  not  paid 
their  subscriptions.*  This  doctrine  has  been  recently  assented 
to  by  the  Supreme  Court  of  Illinois;  yet,  as  that  court  points 
out,  it  is  impossible  for  defending  stockholders  to  file  such  a 
cross-bill  and  secure  a  contribution  in  the  case  of  a  foreign 
corporation,  because  no  account  can  be  taken  of  its  indebted- 
ness, and  no  decree  can  be  rendered  winding  up  its  affairs  and 
apportioning  its  delinquent  stockholders  who  are  solvent,  for 
the  mere  reason  that  it  is  beyond  the  jurisdiction  of  the  court. 
The  conclusion  is,  that  in  such  a  case  the  equitable  adminis- 
tration must  be  had  within  the  State  creating  the  corporation, 


'  A  type  of  this  doctrine  is  found  •  Hatch  v.  Dana,  101  TJ.  S.  205, 

in  the  cases  of  Hatch  v.  Dana,  101  214,  opinion  of  the  court  hy  Mr.  Jus- 

tr.  S.  205 ;  Ogilvie  v,  Knox  Ins.  Co.,  tice  Strong,  recognized  in  Young  v. 

22  How.  (U.  S.)  380 ;  Bartlett  v.  Drew,  Farwell,  139  111.  326, 332.   In  Briggs  v. 

67  N.  Y.  587 ;  Kerce  v.  Milwaukee  Penniman,  8  Cow.  (N.  Y.)  387 ;  g.  c.  18 

Construction  Co.,  38  Wis.  253 ;  Marsh  Am.  Dec.  454,  it  is  suggested  by  Wood- 

V.  Burroughs,  1  Woods  (U.  S.),  468;  worth,  J.,  that  those  creditors  who  are 

Hickling  v.  Wilson,  104  HI.  54.  also  stockholders  should  seek  a  ratabU 

*  Cases  last  cited.  dietribution  by  filing  a  crosB-bUl. 
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and  that  a  bill  in  equity  will  not  lie  against  separate  stock- 
holders  domiciled  in  another  State.* 

§  3482.  Reconciling  These  Theories.  —  It  seems  difficult,  at 
first  blush,  to  reconcile  these  two  opposing  theories,  which  we 
find  often  expressed  in  the  decisions  of  the  same  court;"  but 
although  many  of  these  decisions  are  unquestionably  irrecon- 
cilable, yet  many — perhaps  most — others  can  be  reconciled  if 
a  little  attention  is  given  to  the  governing  principle.  That 
principle  is,  that  it  is  only  where  the  circumstances  are  such 
that  an  equitable  distribution  for  the  benefit  of  all  must  be 
made,  as  where  an  executor  pleads  want  of  sufficient  assets,  that 
the  rule  applies  requiring  all  parties  having  a  claim  on  the 
common  fund  to  join,  as  plaintiffs,  either  in  person  or  by  rep- 
resentation. In  other  words,  a  court  of  equity  will  not  allow 
a  single  creditor  to  proceed  where  it  appears:  1.  That  there 
are  other  creditors;  and  2.  That  there  is  not  enough  for  all 
— in  other  words,  that  the  particular  creditor  is  endeavoring 
to  use  a  court  of  equity  as  the  instrument  of  getting  an  ad- 
vantage over  other  creditors  who  stand  equal  with  him  in  right. 
"With  this  principle  in  view,  it  must  be  concluded  that  a  bill 
is  not  demurrable,  or  that  a  complainant  will  not  be  put  out 
of  court  at  any  stage  of  the  proceeding,  unless  it  appears  not 
only  that  there  are  other  creditors  standing  equal  with  him 
in  right,  but  that  there  is  not  enough  for  all,  and  that  the 
granting  of  the  relief  which  he  seeks  will  take  from  them 
some  portion  of  their  ratable  share  of  the  assets  of  the  com- 
mon debtor.  A  further  consideration  is,  that  although  a  sin- 
gle creditor  may  proceed  alone  without  mentioning  other 
creditors  or  proceeding  in  their  behalf,  yet  this  will  not  pre- 
vent them  from  coming  in  and  being  made  co-plaintiffs  on 

1  Young  V.  Farwell,  139  HI.  326;  Drew,  57  N.  Y.  587 ;  and  Adler  «.  Mil- 

s.  c.  28  N.  E.  Eep.  845 ;  aflarming  s.  c.  waukee  Patent  Brick  Co.,  13  Wis.  57, 

35  111.  App.  469.  with  Pierce  v.  Milwaukee  Oonstruc- 

'  For  instance,  compare  Hatch  v.  tion  Co.,  38  Wis.  253.     Similar  dis- 

Dana,  101  U.  S.  205,  with  Handley  crepanciea  on   this  question  can  be 

V.  Stulz,  137  U.  S.  366 ;  and  Mann  v.  traced  in  the  decisions  of  many  other 

Pentz,  3  N.  Y.  415,  with  Bartlett  v.  courts. 
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their  own  petition;  and  unless  they  have  been  guilty  of  laches, 
it  is  believed  that  there  is  no  principle  which  will  keep  them 
out.  These  views  are  supported  by  the  observations  of  Mr. 
Justice  Lord,  of  the  Supreme  Court  of  Oregon,  in  a  case  where 
the  subject  underwent  careful  consideration:  "When  the 
object  of  the  bill  is  to  settle  or  wind  up  the  affairs  of  the  cor- 
poration which  is  insolvent,  and  it  becomes  necessary  to 
ascertain  the  whole  amount  of  the  indebtedness,  and  to  whom 
due,  and  also  who  are  liable  to  contribute  upon  their  unpaid 
stock  subscriptions,  the  necessity  of  bringing  the  suit  in  the 
name  and  for  the  benefit  of  all  the  creditors  of  the  corpora- 
tion, and  against  all  the  stockholders  found  within  the  juris- 
diction, is  conceded.  But  when  the  bill  is  not  brought  for 
that  purpose,  although  in  the  form  of  an  ordinary  creditor's 
bill,  as  the  case  here,  but  seeks  solely  to  obtain  the  payment 
of  the  plaintiff's  judgment,  and  it  does  not  appear  by  the  bill, 
or  otherwise,  that  there  are  anj"^  other  creditors  who  wish  to 
be  made  parties,  a  judgment  creditor  who  has  exhausted  his 
legal  remedy  ought  not  to  be  stayed  in  his  suit  to  pursue  any 
equitable  interest  or  demand  of  his  debtor,  in  the  absence  of 
any  showing  by  them  objecting  that  there  are  any  other  cred- 
itors." * 

§  34:83.  Theory  That  Suit  in  Equity  Must  be  on  Behalf 
of  all  Creditors.  —  The  general  rule  is,  that  a  creditor  who  pro- 
ceeds in  chancery  to  subject  the  liability  of  the  shareholders 
of  an  insolvent  corporation  must  bring  his  bill  on  behalf  of 
all  other  creditors,  who  may  come  in  and  establish  their 
debts  according  to  the  course  of  a  court  of  chancery. 
Whilst  liens  and  legal  priorities  are  preserved,  he  does  not 
obtain  a  preference  over  other  creditors  by  the  filing  of  such 
a  bill,  but  the  property  of  the  corporation,  or  the  sums  due 
from  other  shareholders  in  respect  to  their  individual  lia- 
bility, are  sequestered  for  the  ratable  benefit  of  all  the  cred- 
itors.^    Under  any  theory,  whenever  the  creditor  proceeds  in 

'  Brundage    v.    Monumental    &c.      10  Paige   (N.  Y.),  290;  «.  c.  40  Am. 

Mining  Co.,  12  Or.  322,  325.  Dec.  244 ;  Mann  v.  Pentz,  3  N.  Y.  415 ; 

'  Morgan  v.  New  York  &c.  K.  Oo.,      Masters  v.  Eossie  Lead  Mining  Co.,  2 
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right  of  the  corporation,  —  that  is  to  say,  whenever  the  equi- 
table assets  which  he  seeks  to  reach  and  subject  are  assets  of 
the  corporation,  this  form  of  procedure  is  always  permis- 
sible, even  where  there  may  be  a  separate  statutory  remedy 
at  law  by  a  direct  action.* 

§  3484.  Otter  Creditors  Let  in  because  Entitled  to  Share 
Ratably. — This  does  not  mean  that  the  creditor  who  files  the 
bill  is  under  any  obligation  to  look  up  all  the  widely  scattered 
creditors  of  the  corporation,  and  get  their  consent  to  the  filing 
of  the  bill,  or  notify  them  to  join  him  in  it.^  It  has  long  been 
settled  that  a  judgment  creditor  who  has  exhausted  his  legal 
lemedy  by  an  execution  returned  nulla  bona  may  alone,  or 
with  other  judgment  creditors,  file  a  bill  against  persons 
holding  property  of  the  debtor,  which,  on  account  of  fraud  or 
the  existence  of  a  trust,  cannot  be  reached  by  execution.' 
"  Where  a  case  exists  in  which  a  fund  can  only  be  divided 
satisfactorily  among  a  certain  class  of  persons,  it  is  necessary 
to  frame  the  decree  in  such  a  manner  that  all  these  persons 
may  be  brought  in  for  their  distributive  shares;  but  even 
then  the  bill  may  often  be  filed  by  any  one  of  them  on  his 


Sandf.  Oh.  (N.  Y.)  301 ;  Coleman  v.  '  Baines  v.  Babcock,  95  Oal.  581 ; 

White,  14  Wis.  700 ;  s.  c.  80  Am.  Dec.  «.  c.  29  Am.  St.  Rep.  158. 
797;    Crease   v.   Babcock,    10   Met.         »  This  language,  which  is  adopted 

(Mass.)  525;  Grew  ti.  Breed,  10  Met.  from  the  author's  former  work  on 

(Mass.)  569;    Carpenter   v.    Marine  stockholders  (Thomp.  Stockh.,§  351), 

Bank,  14  Wis.  705,  note;  TJmsted  v.  is  quoted  with  approval  in  Thompson 

Buskirk,  17  Ohio  St.  113,  118;  Krst  v.  Keno  Savings  Bank,  19  Nev.  108; 

Nat.  Bank  v.  Bingham  Man.  Co.,  127  «.  c.  3  Am.  St.  Rep.  797,  805. 
Mass.   563;    Pope   v.   Leonard,   115  •  Marsh  v.  Burroughs,  1  Woods 

Mass.  286    (conforming    to    a    stat-  (U.  S.),  467,  per  Mr.  Justice  Bradley; 

ute);   Handley  v.  Stutz,  137  TJ.  S.  citing  to  this  point,  McDermutt  v. 

366;  Sheriff  D.  OU  Co.,  7  Phila.  (Pa.)  Strong,  4  Johns.  Ch.   (N.  Y.)  687; 

4;   Harper  v.  Union  Man.  Co.,  100  Spader  ».  Davis,  5  Johns.  Ch.  (N.  Y.) 

ni.   225;    Moore   v.    Reynolds,    109  280 ;  Lentilhon  ».  Moffat,  1  Edw.  Ch. 

Mass.    473;    Bickley   v.    Schlag,    46  (N.  Y.)  451;  Dix  v.  Briggs,  9  Paige 

N.  J.  Eq.  533;  s.  c.  20  Atl.  Rep.  250;  (N.    Y.),  595;   Storm  v.  WaddeU,  2 

Von  Glahn  ».  Harris,  73  N.  C.  323;  Sandf.  Ch.   (N.  Y.)  494;   Ogilvie  v. 

Von    Glahn    v.  Lattimer,   73  N.   O.  Knox  Ins.  Co.,  22  How.  (U.  S.)  380; 

333 ;    Von    Glahn  v.  De  Rossett,   76  Dunphy    v.    Kleinsmith,    11   Wall. 

N.  O.  292.  (U.  S.)  610. 
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own  behalf.  It  is  only  when  it  appears  to  the  court,  by  the 
subsequent  pleadings  or  otherwise,  that  a  distribution  must 
be  made  (as  where  an  executor  pleads  waut  of  sufficient 
assets),  that  a  decree  will  be  made  for  the  benefit  of  all.  In 
this  case,'  what  law  compels  an  equal  distribution  of  the  fund 
sought  to  be  reached  amongst  all  the  creditors?  The  assets 
in  the  hands  of  the  assignee  are  subjected  to  such  law,  because 
they  have  been  granted  to  him  in  trust  for  all  creditors 
equally.  But  it  is  conceded  that  the  unpaid  capital  stock  is 
not  subject  to  the  assignment.  If  subjected  to  the  demands 
of  the  complainants  or  judgment  creditors,  it  will  be  exon- 
erated pro  tanto  from  all  further  demands."'  The  meaning  is 
that  two  or  more  creditors  may  join  as  plaintiffs,  but  that 
their  joining  is  not  compulsory,  though  they  must  proceed 
for  themselves  and  all  others  who  may  choose  to  come  in  and 
share  with  them  the  costs  of  the  litigation.'  A  prayer  for 
relief  that  the  defendants  be  ordered  "to  pay  to  the  plaintiffs, 
and  to  such  other  creditors  as  may  become  parties  to  the  bill," 
the  amounts  due  them,  is  not  repugnant  to  a  bill  so  framed, 
though  those  creditors  only  who  become  parties  reap  all  the 
benefits  of  the  proceeding.''  This  is  no  more  than  an  appli- 
cation of  a  well-known  rule  of  chancery  procedure,  by  which, 
where  there  are  numerous  parties  belonging  to  a  class,  and 
possessing  a  common  right  of  action,  they  may  prosecute 
their  action  by  representation,  that  is,  by  one  or  more  of  them 
actually  proceeding   as  plaintiffs.'     If  a  bill  is  brought  in 


•  The  creditors  in  this  bill  were  '  Marsh  v.   Burroughs,   1  Woods 

proceeding    under    a    bank    charter  (U.  S.),  463,  467,  jj«rMr.  JusticeBrad- 

similar  to  that  before  the  Supreme  ley. 

Court  of  the  United  States  in  Pollard  '  Semmes  v.  Mott,  27  Ga.  92 ;  Hick- 

V.  Bailey,  20  Wall.  (U.  S.)  520,  which  ling  v.  Wilson,  104  111.  54. 
provided  that  the  persons  and  prop-  *  First    Nat.    Bank    v.  Hingham 

erty  of  the  stockholders  should  at  all  Man.  Co.,  127  Mass.  563. 
times  be  liable,  pledged,  and  bound  '  The  rule  is  clearly  explained  by 

for  the  redemption  of  the  bills  and  Chancellor  Walworth  in  Hallett  v. 

notes  at  any  time  issued,  in  propor-  Hallett,  2  Paige  (N.  Y.),  15,  19.    See, 

tion  to  the  number  of  shares  that  also,   McKenzie   v.  L'Amoureiix,   11 

each  individual  and  corporation  might  Barb.  (N.  Y.)  516. 
hold  and  possess. 
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behalf  of  the  plaintiff  and  such  others  having  a  like  interest 
as  may  come  in  to  aid  him  in  prosecuting  the  suit,  and  no 
others  come  in,  the  plaintiff  has  control  of  the  suit  for  him- 
self alone;  though,  in  order  to  obtain  equitable  relief,  he 
must  show  that  he  himself  is  entitled  to  it.^ 

§  3485.  Amending  Bill  or  Petition,  so  as  to  Make  It  the 
Suit  of  All  Creditors.  —  It  is  said  in  an  authoritative  work 
on  chancery  practice  that  "  the  court  will  generally,  at  the 
hearing,  allow  a  bill,  which  has  originally  been  filed  by 
one  individual  of  a  numerous  class  in  his  own  right,  to  be 
amended,  so  as  to  make  such  individual  sue  on  behalf  of 
himself  and  the  rest  of  the  class."  ^  Such  an  amendment  has 
been  upheld  when  made  immediately  before  the  trial  or  hear- 
ing, where  the  court,  by  its  decree,  allowed  the  remaining 
creditors  a  reasonable  time  —  thirty  days  from  the  entry  of 
the  decree  —  within  which  to  prove  their  claims,  and  share 
with  the  plaintiff  in  the  distribution  of  the  trust  fund.'  Nor, 
in  such  a  case,  is  notice  to  the  other  creditors  necessary.* 
Where  new  parties  plaintiff  join,  and  other  stockholders  are 
brought  in,  pending  the  hearing  before  the  master,  it  is  not 
necessary  that  the  pleadings  should  be  formally  amended,  so 
as  to  join  issue  as  to  the  additional  parties.^ 

§  3486.  When  not  Necessary  to  Join  All  Creditors.  —  In 

several  jurisdictions,  under  particular  statutes,  the  rule 
obtains  that  the  creditor,  having  exhausted  his  remedy  at 
law,  may  proceed  in  equity  to  enforce  the  unpaid  subscrip- 
tions of  the  stockholders,  without  joining  all  of  the  creditors  or  all 

»  Hubbell    V.    Warren,    8    Allen  Nev.  103;   s.  c.  3  Am.  St.  Eep.  797, 

(Mass.),  173.  805; 

»  1  Dan.  Oh.  Prac.  245 ;  citing  Lloyd  *  Ibid. 

V.  Loaring,   6  Ves.   773.     See,   also,  '  Bailey  v.  Pittsburgli  Goal  E.  Co., 

Milligan  v.  Mitchell,  1  Myl.  &  0.  433;  139  Pa.  St.  213;  s.  c.  21  Atl.  Eep.  72. 

Gwatrein  v.  Campbell,  1  Jur.  (n.  s.)  That    an    amendment   joining   other 

131 ;  Eeese  Eiver  &c.  Co.  v.  Atwell,  creditors  is  allowable,  see  Aultman's 

L.  E.  7  Eq.  347.  Appeal,  98  Pa.  St.  505. 

»  Thompson  v.  Eeno  Sav.  Bank,  19 
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of  the  stockholders}  Under  a  statute  of  Minnesota,^  a  creditor 
of  a  corporation  of  the  class  therein  provided  for  may  sue  the 
corporation  for  the  debt,  and  join,  as  defendants,  one  or  more 
of  the  stockholders  to  enforce  their  individual  liability;  and 
all  the  creditors  of  the  corporation  need  not  be  joined,  nor  all 
the  stockholders  subject,  to  individual  liability.^  In  Wiscon- 
sin, where  the  suit  in  equity  is  in  the  form  of  a  creditor's 
suit,  under  a  statute  regulating  that  remedy,  it  need  not  be 
brought  on  behalf  of  all  creditors,  nor  against  all  stock- 
holders;^ but  where  the  suit  is  brought  under  the  statute 
relating  to  proceedings  against  corporations,  for  all  creditors 
and  against  all  shareholders,'  a  separate  creditor's  suit  will  be 
enjoined.* 

§  3487.  Equity  Kule  Embodied  in  the  Codes  of  Procedutre. 

Some  of  the  codes  of  procedure'  embody  the  foregoing  rule 
of  equity  procedure,  requiring  all  who  have  a  common  inter- 
est to  join  when  that  is  practicable,  but  where  it  is  not  prac- 
ticable, allowing  one  or  more  to  proceed  for  the  others  by 
representation.'  Under  such  a  statutory  provision,  a  com- 
plaint is  not  demurrable  for  defect  of  parties  where  the  plain- 
tiff sues  for  all  other  creditors,  or  where  he  fails  to  bring  in 
stockholders  whose  names  are  not  known.' 

^  Appeal  of  Cornell,   114  Pa.  St.  °  Pierce «.  Milwaukee  Construction! 

153;  s.  c.  6  Atl.  Rep.  258,  under  Penn.  Co.,  38  Wis.  253. 

Act  of  1836;    Bartlett  v.  Drew,    57  '  For  instance,  N.  C.  Code,  1883, 

N.  Y.  587 ;  Thompson  v.  Reno  Sav.  §  185 ;  Gen.  Stat.  Nev.  1885,  §  36. 

Bank,  19  Nev.  103 ;  s.  c.  3  Am.  St.  ^  For  comments  on  this  code  pro- 

Eep.  797,  808;  Marsh  v.  Burroughs,  1  vision,  see  Pom.  Rem.,  ^  391;  also, 

Woods  (U.  S.),  467 ;  Brundageti.  Mon-  Bronson  v.  Wilmington  &c.  Life  Ins. 

umental  Gold  &c.  Min.  Co.,  12 Or.  322  Co.,  85  N.  C.  411,  414,  where  the  lan- 

(under  a  statute  of  individual  liability),  guage  of  Professor  Pomeroy  is  quoted 

"  Minn.  Gen.  Stat.,  eh.  34,  §§  9-11.  with  approval. 

*  Meichants'  Bank  v.  Bailey  Man.  9  Bronson  ■;;.  Wilmington  &c.  Life 
Co.,  34  Minn.  323.  Ins.  Co.,  85  N.  C.  411 ;  Glenn  v.  Farm- 

*  Pierce  v.  Milwaukee  Construction  ers'  Bank,  72  N.  0.  626.  Such  an 
Co.,  38  Wis.  263.  objection  was  made  in  Von  Glahn  v, 

*  Cleveland  v.  Marine  Bank,  17  De  Rosset,  81  N.  C.  467,  though  it  was 
Wis.  545;  Coleman  v.  White,  14  Wis.  not  passed  upon,  the  case  going  off  on 
700;  8.  c.  80  Am.  Dec.  797 ;  Carpenter  another  question. 

V.  Marine  Bank,  14  Wis.  705,  note. 
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§  3488.  Dormant  Partners — Cestui  que  Trust.  —  If  the- 
complainant  is  a  partnership,  it  is  not  necessary  to  join 
dormant  partners  in  the  bill,  but  it  will  be  sufficient  if  the- 
bill  is  filed  by  the  partner  in  whose  name  the  business  was- 
carried  on.  A  decree  under  such  a  bill  will  conclude  the 
dormant  partners  as  fully  as  though  they  had  been  joined  as^ 
complainants.*  Nor  need  a  trustee  in  whom  the  legal  title 
to  a  debt  or  chose  in  action  vests  join  his  cestui  que  trust  as- 
a  co-plaintiff.'' 

§  3489.  Creditors  Proceed  Separately  at  Law.  —  The  lead- 
ing contrast  between  the  legal  and  equitable  mode  of  proced- 
ure against  stockholders  by  creditors  of  the  corporation  is- 
suggested  by  what  has  preceded.  The  creditors  have  no  joint 
right  of  action  at  law,  and,  in  the  absence  of  a  statute  chang- 
ing the  general  rule,  cannot  sue  jointly  in  that  forum,  but- 
each  must  sue  for  himself.  To  throw  the  legal  and  equitable 
modes  of  procedure  into  immediate  contrast,  let  us  turn  to  the- 
State  of  New  York,  where  the  legal  method  generally  obtains 
in  enforcing  the  superadded  individual  liability  of  stockhold- 
ers,' but  where  the  equitable  method  exclusively  obtains  in 
sequestering  for  creditors  what  remains  unpaid  by  the  share- 
holders in  respect  of  their  share  subscriptions.*  In  the  former 
case  each  stockholder  sues  alone,  and  it  is  not  necessary  for 
him  to  proceed  in  behalf  of  himself  and  other  creditors.'    In_ 

^  Bank  of  St.  Mary's  v.  St.  John,  it  vested  in  those  who  were  billhold- 

25  Ala.  566,  621.    Compare  Lloyd  v.  ers  at  the  time  when  the.  dividend  wa8 

Archbowle,  2  Taunt.   324;  Lucas  n.  improperly  declared) ;  Crease  ».  Bab- 

De  la Cour,  1  Mau.  &  Sel.  249 ;  Bryden  cock,  10  Met.   (Mass.)  525;  Grew  r. 

V.  Taylor,  2  Har.  &  J.  (Md.)  396;  s.  c.  Breed,  10  Met.  (Mass.)  569  (holding 

3  Am.  Dec.  554;  Mitchell  v.  Dall,  2  it  vested  in  those  who  acquired  the- 

Har.  &  G.  (Md.)  159.  J^S"'^  title  to  the  bills  in  the  ordinary- 

'  Grew  V.  Breed,  10  Met.  (Mass.)  course  of  business). 
569.    Upon  the  question  ia  whom  the  *  ^nte,  i  3469. 

right  of    action  vested  under  early  *  Ibid. 

banking  charters,  making  the  stock-  '  Woodard    v.   Holland    Medicine 

holders  personally  liable  to  the  bill-  Co.,  39  N.  Y.  St.  Rep.   411 ;  ».  c.  10- 

holders,— Johnston    v.  Southwestern  Rail.  &  Corp.  L,  J.  213;  15  N.  Y.. 

R.  Bank,  3  Strobh.  Eq.  (S.  C.)  263;  Supp.  128. 
Vose  V.  Grant,  15  Mass.  505  (holding 
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the  latter  case  the  creditor  must  proceed  in  equity,  not  only 
for  himself,  but  in  behalf  of  all  other  creditors  who  may 
-choose  to  come  in  and  be  made  parties.^ 

Article  II.     Shareholders  as  Parties  Defendant. 


Section 

-3492.  Two  courses  open  to  the  cred- 
itor. 

-3493.  Theory  that  all  shareholders 
within  jurisdiction  are  neces- 
sary parties  to  creditor's  bUl. 

-3494.  Contrary  theory  that  it  is  not 
necessary  to  join  all  the  stock- 
holders. 

3495.  Stockholders  out  of  the  juris- 

diction need  not  be  joined. 

3496.  All  stockholders  proper  parties, 
5497.  Not  necessary  to  make  share- 
holders defendants  in  order 
to  secure  appointment  of  re- 
ceiver. 

3498.  Joint  action  by  a  single  creditor 
against  all  the  stockholders. 


Section 

3499.  Eecent  theory  that  stockholders 

are  not  necessary  parties  to  a 
winding-up  bill. 

3500.  Stockholders  must  be  sued  sep- 

arately at  law. 

3501.  Except  where  they  are  liable 

as  simple  partners. 

3502.  Separate  and  joint  actions  to  en- 

force limited  and  unlimited 
liability. 
S502a.  Rules  in  particular  jurisdic- 
tions. 

3503.  Summoning     the    stockholder 

with  the  corporation. 

3504.  Whether  stockholder  so  sum- 

moned can  contest  the  merits. 
8505.  Where  stock  is  held  by  partner- 
ship firm. 


§  3492.  Two  Courses  Open  to  the  Creditor.  —  In  such 
•cases  as  those  contemplated  in  the  preceding  article,  two 
oourses  are  open  to  the  creditor.  The  first  is,  to  make  the 
-stockholders  parties  defendant  in  his  creditor's  suit,  to  pro- 
cure an  order  of  the  court  in  that  suit,  assessing  them  to  raise 
funds  for  the  payment  of  his  debt,  and  to  enforce  the  order 
-against  them  by  the  usual  process  of  the  court.^  The  other  is 
the  course  suggested  by  a  preceding  section,*  to  bring  the  suit 
■on  behalf  of  all  the  creditors,  to  procure  the  appointment  of  a 
receiver,  to  have  an  account  taken  and  stated,  and  an  assess- 
ment  upon  all  the  shareholders  ordered,  and  to  enforce  that 
-assessment  by  supplementary  actions  brought  by  the  receiver 


'  Mann  v.  Pentz,  3  N.  Y.  415. 

'  This  was  the  course  pursued  and 
sanctioned  in  the  following,  among 
other,  cases:  Adler  v.  Milwaukee 
Patent  Brick  Man.  Co.,  13  Wis.  63; 
OgUvie  V.  Knox  Ins.  Co.,  22  How. 


(U.  S.)  380;  Hatch  v.  Dana,  101  IT.  S. 
205;  Ballin  v.  Loeb,  78  Wis.  404;  «.  c. 
47  N.  W.  Eep.  516;   10  L.  E.  A.  742 
(under  a  statute). 
•  Ante,  §  3481. 
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wherever  the  shareholders  may  be  fouiid.^  Where  the  latter 
course  is  taken,  uo  objection  is  perceived  to  mingling  the  two 
kinds  of  procedure  so  far  as  to  make  such  stockholders  as  may- 
be found  within  the  jurisdiction  parties  defendant,  and  to 
rendering  decrees  against  them  iw personam,  without  requiring 
the  receiver  to  bring  separate  actions  at  law  against  them, — 
which  practice  is  sanctioned  by  the  decisions  first  above  cited. 
This  would  leave  him  free  to  bring  actions  at  law  against  such 
stockholders  as  might  reside  in  other  jurisdictions,  as  was 
done  in  the  Glenn  cases. 

§  3493.  Theory  that  All  Shareholders  within  Jurisdic- 
tion are  Necessary  Parties  to  Creditors'  Bill.  —  According 
to  a  widely  prevailing  theory,  a  creditors'  bill,  such  as  we 
are  considering,  brought  in  behalf  of  all  creditors,  wherein 
the  court  undertakes  to  adjust  the  equities,  and  do  justice  to 
all,  must  be  brought  against  all  the  shareholders,  unless  some 
valid  excuse  is  shown  for  not  bringing  them  in.^  This  must 
necessarily  be  so,  unless  it  is  conceded  that  the  shareholders 
may  be  bound  by  representation  through  the  corporation;' 
otherwise,  the  main  object  of  asserting   the  jurisdiction    of 

'  This  remedy  is  suggested  by  the  Wis.  545 ;  TJmsted  v.  Buskirk,  17 
Glenn  cases,  often  referred  to  in  this  Ohio  St.  113,  118 ;  Griffith  v.  Man- 
title,  where  the  liquidator  of  the  com-  gam,  73  N.  Y.  611 ;  Morgan  v.  New 
pany  was  a  trustee,  substituted  by  a  York  &c.  E.  Co.,  10  Paige  (N.  Y), 
State  court  in  Virginia  in  the  place  of  290 ;  s.  c.  40  Am.  Dec.  244 ;  Welling- 
other  trustees  appointed  by  the  in-  ton  v.  Continental  Const.  &c.  Co.,  52 
solvent  corporation  in  a  voluntary  Hun  (N.  Y.),  408;  s.  c.  24  N.  Y.  St. 
deed  of  trust  made  by  it  for  the  ben-  Kep.  678 ;  5  N.  Y.  Supp.  587 ;  Curran 
efit  of  its  creditors.  See  Glenn  v.  v.  Bradner,  27  111.  App.  582 ;  Xerry  v. 
Liggett,  135  U.  S.  533;  Hawkins  v.  Martin,  10  S.  0.  263;  Von  Glahn  v. 
Glenn,  131  IT.  S.  319,  and  numerous  Harris,  73  N.  C.  323 ;  followed  in  Von 
cases  there  referred  to  in  the  brief.  Glahn  v.  Lattimer,  73  N.  C.  333 ;  and 

»  Hadley  v.  Russell,  40  N.  H.  109 ;  in  Von  Glahn  v.  De  Eossett,  76  N.  C. 

Erickson  v.  Nesmith,  46  N.  H.  371;  292;    Dunston    v.  Hoptonic  Co.,   83 

Mann  v.  Pentz,  3  N.  Y.  415;  Pierce  v.  Mich.  372;  s.  c.  47  N.  W.  Eep.  322; 

Milwaukee  Construction  Co.,  38  Wis.  9    Eail.    &    Corp.    L.    J.    67;     31 

253;  Adler  v.  Milwaukee  Brick  Co.,  Am.  &  Eng.  Corp.  Cas.  475;  Friend 

13  Wis.   57 ;  Coleman  v.  White,   14  „.  Powers,  93  Ala.  114 ;  «.  c.  9  South. 

Wis.  700 ;  s.  c.  80  Am.  Dec.  797 ;  Car-  Eep.  392. 

penter  v.  Marine  Bank,  14  Wis.  705,  s  Post,  §  3499. 
note;  Cleveland  v.  Marine  Bank,  17 
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equity,  the  equalizing  of  the  burden  of  the  shareholders  and 
the  preventing  of  the  multiplicity  of  suits,  would  be  defeated.* 
Under  such  a  bill  an  account  will  be  taken  of  the  debts  and 
assets  of  the  corporation,  of  the  amount  of  caprtal  not  paid 
in,  and  of  the  amount  due  from  each  shareholder.^  Another 
theory  is,  that,  as  a  party  cannot  be  concluded  in  respect  of 
his  rights  in  a  proceeding  to  which  he  is  not  a  party,  such  not 
being  due  process  of  law,  a  stockholder  is  of  right  entitled  ta 
be  joined  in  an  action  brought  for  the  establishment  of  rights 
which  are  to  be  enforced  against  him.'  But,  as  we  have 
already  seen,  the  prevailing  view  is,  that  he  is  present  in  the 
person  of  the  corporation  by  representation,  and  is,  therefore, 
not  entitled  to  be  specially  made  a  party.*  But  on  no  theory 
can  his  rights  be  finallj'  disposed  of  in  his  absence.  Although, 
the  court,  without  making  him  a  party,  order  that  the  cor- 
poration be  wound  up,  and  that  the  stockholders  be  assessed 
in  a  certain  amount,  and  appoint  a  receiver  to  collect  the 
assessments,  yet  when  it  comes  to  enforcing  this  order  against 
the  individual  stockholder,  he  is,  of  course,  entitled  to  show 
that  he  is  no  stockholder,  and  that  he  has  paid  in  full,  or  that 
he  has  a  valid  and  sufficient  off-set,  or  that  he  is  otherwise 
not  amenable  to  the  order;  and  for  this  purpose  be  is  enti- 
tled to  his  "day  in  court." ^     It  has  been  held  that  an  omis- 


*  Ante,  §  3432.  ing  in  different  parishes,  may  be  sued 

•  Mann  v.  Pentz,  3  N.  Y.  415,  and  for  contributions  before  the  court 
other  cases  above  cited.  On  the  ques-  liquidating  the  bank.  Stark  d.  Burke, 
tion  whether  it  is  necessary  to  sue  all  5  La.  Ann.  740. 

the  stockholders,  see  a  learned  note  '  See,  for  instance,  Lamar  Ins.  Co. 

in  15  Am.  &  Eng.  Corp.  Cas.  535.  In  v.  Guhck,  102  111.  41 ;  as  explained  in 

Pennsylvania  it  is  said  that  in  cases  Great  Western  Tel.  Co.  v.  Gray,  122 

arising  under  the  Manufacturing  Act  111.  630.    Compare  Bergen  v.  Porpoise 

of  1849,  a  creditor  intending  to  hold  Fishing  Co.,  42  N.  J.  Eq.  397 ;  «.  c. 

the  stockholders  of  a  company  for  its  8  Atl.  Eep.  523. 
debts  must  join  them,  or  a  portion  of  *  Ante,  §§  3392,  3395 ;  post,  5  3499. 

them,  in  his  action  against  the  com-  '  An  assessment  made  by  a  re- 

pany.    Mansfield  &c.  Works  v.  Will-  ceiver  pursuant  to  an  ex  parte  order  of 

cox,  52  Pa.  St.  377.  But  why  a  portion  the  court  is  not  conclusive  upon  a 

of  them,  if  they  are  all  within  the  stockholder,  but  may  be  questioned 

jurisdiction  and  accessible?  In  Louis-  by  him  in  an  action  to  recover  it. 

iana  the  stockholders,  through  resid-  Cuykendall  v.  Corning,  88  N.  Y.  129. 
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sion,  in  a  judgment  creditor's  bill  against  a  part  of  the 
stockholders  in  a  corporation,  to  make  all  the  stockholders 
parties,  is  not  excused  by  a  general  allegation  that  some  of  the 
stockholders  were  insolvent,  minors,  and  non-residents,  as  such 
allegation  does  not  show  that  all  were  made  parties  who 
should  contribute  to  the  payment  of  the  corporate  debts.^ 

§  3494.  Contrary  Theory  that  It  is  not  Necessary  to  Join 
All  the  Stockholders. — As  already  indicated,''  there  is  a  con- 
trary theory  that,  in  a  creditor's  bill  by  the  judgment  cred- 
itor of  a  corporation  to  subject  what  may  be  due  to  the 
corporation  from  the  stockholder  in  respect  of  his  shares,  it 
is  not  necessary  to  join  all  the  stockholders  to  the  end  that 
there  may  be  a  ratable  contribution  among  them  all,  but  that 
if  the  stockholder  or  stockholders  against  whom  the  creditor 
does  proceed, seeks  contribution  from  those  who  are  not  joined, 
he  must  do  it  at  his  own  expense,  and  cannot  compel  a  cred- 
itor to  undergo  that  expense.'  This  rule  is  often  stated  in  the 
double  proposition  that  in  such  a  case  it  is  neither  necessary 
to  proceed  in  behalf  of  all  the  creditors  nor  against  all  the 
stockholders.*  The  great  reputation  of  the  late  Justice  Brad- 
ley has  made  a  decision  of  his  at  circuit  a  leading  case  on  this 
point.*  Cases  are  sometimes  cited  in  affirmance  of  this  prin- 
ciple, which  really  rest  on  the  provisions  of  statutes.'     Ii  has 

*  Dunston  v.  Hoptonic  Co.,  83  Pollard  v.  Bailey,  20  "Wall.  (U.  S.) 
Mich.  372;  i.  c.  47  N.  W.  Eep.  322;      520. 

9    Bail.    &    Corp.    L.    J.    67;     31  '  See,  for   instance,    Chandler  v. 

Am.  &  Eng.  Corp.  Cas.  475.  Brown,  77  111.   333,  -which  was  fol- 

*  Ante,  §  3486.  lowed  in  Lamar  Ins.  Co.  v.  Gulick, 

*  Thompson  v.  Eeno  Sav.  Bank,  19  102  111.  41,  and  explained  and  limited 
Nev.  103;  s.  c.  3  Am.  St.  Eep.  797,  in  Great  Western  Tel.  Co.  v.  Gray, 
808;  Hatch  «,  Dana,  101  U.  S.  205,-  122  111.  680.  A  case  in  New  York, 
210;  Ogilvie  v,  Knox  Ins.  Co.,  22  which  is  sometimes  cited  in  aflBrm- 
How.  (U.  S.)  380;  Cornell's  Appeal,  ance  of  the  same  principle,  merely 
114  Pa.  St.  153 ;  Baines  v.  Babcock,  held  that  where  the  charter  of  a  pri- 
95  Cal.  581 ;  s.  c.  29  Am.  St.  Eep.  vate  corporation  provided  that  all  its 
158;  80  Pac.  Eep.  776;  Baines  u.  stockholders  should  be  jointly  and 
Story  (Cal.),  30  Pac.  Eep.  777.  severally    liable,    to     the     nominal 

*  Ante,  §  3481.  amount  of   their   stock,   for    all    its 
'  Marsh    v.  Burroughs,   1  "Woods      debts,   and    that    a   creditor,   whose 

(U.   S.),   463,  468    (1871).    Compare      demand  has  been  presented  to  the 
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TDeen  held  that  the  personal  liability  of  directors,  under  a  stat- 
ute, for  assenting  to  the  contracting  of  debts  beyond  the 
amount  of  the  capital  stock,  is  individual  and  several,  and 
•one  may  be  sued  in  equity  without  seeking  out  the  others.^ 

§  3195.  Stockholders  out  of  the  Jurisdiction  Need  not  be 
-Joined. — Under  any  of  the  foregoing  theories,  stockholders 
residing  out  of  the  jurisdiction  need  not,  because  they  cannot, 
be  joined.  In  the  celebrated  case  of  Wood  v.  Dummer,'  the 
head-note  states  that  it  was  decided  that  a  bill  in  equity  to 
■charge  shareholders  on  account  of  a  dividend  of  the  capital 
stock  of  the  company  improperly  received  by  them,  might  be 
maiutained  by  some  of  the  creditors  against  some  of  tlie  share- 
holders, the  impossibility  of  bringing  all  before  the  court  being 
sufficient  to  dispense  with  the  ordinary  rule  of  making  all 
parties  in  interest  parties  to  the  proceeding.  But  it  does  not 
•appear  from  the  report  that  any  question  was  made  as  to  a  defect 
•of  parties;  and,  besides,  the  decree  of  the  court  was  so  framed 
as  to  save  the  rights  both  of  the  stockholders  before  the  court 
and  of  the  absent  creditors.  In  New  Hampshire  the  question 
was  presented  in  a  manner  which  received  mature  considera- 
tion. Some  of  the  stockholders  of  a  New  Hampshire  corpo- 
ration resided  in  Massachusetts.  The  plaintiff  had  proceeded 
against  them  there  and  failed,  on  the  ground,  it  would  seem, 
that  they  were  denied  the  privilege  of  enforcing  against  the 
inhabitants  of  another  State  the  special  provisions  of  the  laws 
■of  New  Hampshire.'  He  then  filed  a  bill  in  New  Hampshire 
against  all  the  shareholders;  but  many  of  them,  residents  of 


j)roper  officers  of  the  corporation  for  known    stockholders,     and     of    the 

payment,   and  payment  thereof  re-  amount  of  stock  held  by  them,  with 

lused,  might  sue  any  one  or  more  of  a  view  to  amend  his  hjjl  by  making  them 

the  stockholders, — the  creditor  might,  parties,    Bogardus  i;.  Eosendale  Man. 

under  the  provisions  of  2  Rev.  Stat.  Co.,  7  N.  Y.  147. 

N.  Y.  461,   file    his    hill    in    equity  '  Cornwall   v.    Eastham,   2   Bush 

against     the     company     and     such  (Ky.),  561. 

stockholders  as  he  knew,  in  order  to  '  3  Mason  (U.  S.),  308. 

■charge  them  with  the  payment  of  the  '  Erickson  v.   Nesmith,   15    Gray 

debt,  and  might  pray  a  discovery  of  (Mass.),  221:   «.  c.  4  Allen  (Mass.), 

the  names  and  residences  of  the  un-  233. 
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other  States,  did  not  appear.  The  court  held  that  it  could  not 
proceed  to  a  decree  against  such  as  were  residents  of  other 
States,  nor  could  they  be  brought  in  by  service  of  process 
unless  they  voluntarily  chose  to  appear.  Service  on  persons 
out  of  the  jurisdiction  could  be  made  only  in  cases  where  such 
persons  had  a  legal  residence  within  the  jurisdiction.^  The 
rule  that  all  parties  in  interest  must  be  before  the  court  was  a 
rule  of  convenience,  not  of  necessity.  Where  persons  so  inter- 
ested were  out  of  the  jurisdiction  of  the  court,  and  it  was  so 
stated  in  the  bill  and  admitted  by  the  answer,  or  proved,  it 
was  not  necessary  to  make  them  parties;  but  a  decree  might 
be  made  as  to  those  over  whom  the  court  had  jurisdiction,  if 
it  could  be  made  without  injustice  to  those  who  were  absent.^ 
So,  it  is  no  objection  to  a  bill  filed  by  a  receiver  of  a  national 
bank,  to  enforce  the  statutory  liability  of  shareholders,  that 
stockholders  named  in  the  bill  and  averred  to  be  without  the 
jurisdiction  of  the  court  are  not  made  defendants.' 

§  3496.  All  Stockholders  Proper  Parties.  —  There  is  a  well- 
understood  distinction  between  proper  parties  and  necessary 
parties  in  chancery  practice;  and,  although  we  have  discov- 
ered a  great  difference  of  judicial  opinion  upon  the  question 
as  to  whether  it  is  necessary  to  join  all  the  shareholders  within 
the  jurisdiction,  in  a  creditors'  bill  against  the  corporation 
which  seeks  relief  against  them,  there  has  never  been  any 
question  that,  in  such  an  action,  it  is  expedient  and  beneficial, 
and  therefore  proper,  to  join  them  when  practicable.*  And, 
as  we  have  already  seen,  questions  may  be  concluded  against 
particular  shareholders  in  the  winding-up  proceeding,  where 
they  are  joined,  which  could  not  be  concluded  as  against  them 
unless  they  were  so  joined.^ 


^  See  Jermain  v.  Langdon,  8  Paige  °  Kennedy  v.  Gibson,  8  Wall.  (U.S.) 

(N.  Y.),  41 ;  Evarts  v.  Becker,  8  Paige  498. 
(N.  Y.),  506.  *  Wright  v.  Field,  7  Ind.  376 ;  Over- 

2  Erickson  v.  Nesmith,  46  N.  H.  myer  v.  Cannon,  82  Ind.  457. 
371.  '  Ante,  §  3482. 
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§  3497.  Not  Necessary  to  Make  Shareholders  Defendants 
in  Order  to  Secure  Appointment  of  Receiver. — But  it  is  set- 
tled that  it  is  not  necessary  to  make  any  of  the  shareholders 
defendants  to  the  creditors'  bill  in  order  to  secure  the  appoint- 
ment of  a  receiver;^  and  accordingly  it  has  been  held  that  a 
judgment  creditor's  bill  against  a  corporation  and  certain  of 
its  stockholders,  which  is  dismissed  as  to  all  the  defendants 
except  the  corporation,  because  of  an  omission  to  make  all  the 
stockholders  parties,  will  stand  as  a  judgment  creditor's  bill 
as  to  the  corporation;  and  upon  proper  proceedings  the  com- 
plainant may  have  the  right  to  the  appointment  of  a  receiver.* 

§  3498.  Joint  Action  Iby  a  Single  Creditor  against  All  the 
Stockholders.  —  In  Indiana  there  is  a  statute  which  is  held  to  con- 
fer upon  a  single  creditor  the  right  to  bring  a  joint  action  against  all 
the  stockholders.'  This  statute  reads  as  follows:  "  That  the  stock- 
holders of  such  corporation  (whether  the  original  signers  of  such 
articles  of  association,  or  the  persons  signing  the  same  subsequently, 
or  the  person  or  persons  to  whom  any  shares  of  stock  may  be  trans- 
ferred or  held  under  the  regulations  of  such  corporations)  shall  be 
Uable,  individually  and  jointly,  to  an  amount  equal  to  the  stock  held 
by  them  respectively."  *  The  action  is  in  the  nature  of  an  equitable 
cKtion,  and  the  judgment  gives  the  plaintiff  a  decree  for  the  entire 
amount,  and  apportions  it  among  the  stockholders  according  to  their 
several  holdings.* 

§  3499.  Recent  Theory  that  Stockholders  are  not  Neces- 
sary Parties  to  a  Winding-up  Bill. —  Within  a  recent  period 
it  has  been  held  in  the  Supreme  Court  of  the  United  States 
and  in  several  State  jurisdictions,  that,  in  a  proceeding  in 
equity  to  wind  up  a  corporation  and  to  assess  its  stockholders 
so  far  as  is  necessary  for  the  payment  of  its  debts,  it  is  not 
necessary  to  the  validity  of  an  assessment  that  the  stock- 
holders should   be  made   parties;  and  hence,  that  it   is   no 


*  Post,  §  3499,    See,  also,  post,  ch,  '  Ovenneyer  v.  Cannon,  82  Ind. 

158,  art.  4.  457. 

'  Dunston    v.    Hoptonic    Co.,    83  *  Ind.  Rev.  Stat.  1881,  §  3883. 

Mich.  372 ;  t.  c.  47  N.  W.  Eep.  322.  »  Overmeyer  v.  Cannon,  supra. 
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-defense  on  the  part  of  a  stockholder,  when  sued  by  the 
xeceiver  to  enforce  the  assessment,  that  the  order  of  court  by 
which  it  was  made  was  in  a  proceeding  to  which  he  was  not  a 
party.'  Nor  does  the  fact  that  the  corporation  had,  previously 
to  the  assessment,  made  an  assignment  for  the  benefit  of  its 
•creditors,  alter  the  case;  since  it  still  exists  as  a  corporation 
for  the  purpose  of  enforcing  its  debts  and  collecting  its  assets,^ 
—  though  this  renders  it  necessary  to  make  the  trustees  in  the 
•deed  of  assignment  parties  defendant.'  The  Supreme  Court 
■of  Illinois  have  suggested  a  reason  in  support  of  this  conclu- 
sion which  seems  unanswerable:  "  In  order  for  the  board  of 
directors  to  have  made  a  valid  order  for  payment,  it  would  not 
be  contended,  we  presume,  that  defendant  should  have  been 
before  the  board.  No  more,  we  conceive,  was  it  necessary  that 
<iefendant  should  have  been  before  the  court,  when  it,  in  place 
of  the  directors,  made  the  call  or  order  of  assessment."  *  We 
•do  not  understand  that  any  of  these  decisions  go  to  the  length 
■of  holding  that  this  principle  cuts  off  any  defense  which  par- 
ticular stockholders  may  have,  —  as  that  they  have  paid  in 
full,'  or  are  not  stockholders  at  all,°  or  the  like.  Thus,  it  has 
been  well  held  that  an  unequal  assessment,  made  by  a  court  of 
another  State,  cannot  be  enforced  by  action  in  Wisconsin 
against  a  stockholder  who  was  not  a  party  to  the  proceeding 
in  the  other  State.' 


*  Hawkins  v.  Glenn,  131  U.  S.  319 ;  111.  41,  which  merely  followed  the  last 

■Glenn  ti.  Liggett,  135  U.  S.  533;  re-  preceding  case.    The  rule  of  the  text 

versing  «.  c.  28  Fed.  Eep.  907 ;  Ham-  was    reaffirmed    in    Bates  v.    Great 

ilton  V.  Glenn,  85  Va.  901 ;  «.  c.  9  S.  E.  Western  Tel.  Co.,  134  111.  536 ;  t.  c. 

Eep.  129;  Howard  v.  Glenn,  85  Ga.  23  N.  E.  Eep.  521. 
238;  «.  c.  11  S.  E.  Eep.  610;  Vander-  '  Hawkins  v.  Glenn,  Glenn  v.  Lig- 

■werken  v.  Glenn,  85  Va.  9 ;  s.  c.  21  gett,  and  Hamilton  v.  Glenn,  supra. 
Am.  &  Eng.  Corp.  Gas.  526;  6  S.  E.  »  Ibid. 

Eep.  806 ;  27  Cent.  L.  J.  386 ;  4  Eail.  *  Great  Western  Tel.  Co.  i;.  Gray, 
A  Corp.  L.  J.  84 ;  Great  Western  Tel.  122  HI.  630,  640,  opinion  hy  Sheldon, 
•Co.  V.  Gray,  122  111.  630 ;  s.  c.  14  N.  E.  J. ;  again  quoted  in  Bates  v.  Great 
Eep.  214;  reversing  s.  c.  23  111.  App.  Union  Tel.  Co.,  134  111.  536,  549. 
72.    This  case  distinguishes  Chandler  '  Post,  i  3711. 
11.  Brown,  77  111.  333,  as  having  been  «  Post,  §  3691. 
•decided  under  a  statute,   and  over-  '  Great  Western  Tel.  Co.  v.  Burn- 
rules  Lamar  Ins.  Co.  v.  Gulick,  102  ham,  79  Wis.  47 ;  s.  c.  24  Am.  St.  Rep. 
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§  3500.  stockholders  Must  be  Sued  Separately  at  Law.  —~ 

"We  have  already  seen  that  the  liability  of  a  stockholder,, 
•whether  in  respect  of  unpaid  shares,  or  in  respect  of  a  super- 
added statutory  liability,  except  whe.re  it  is  that  of  partners/ 
is  several,  and  not  joint}  As  this  liability  is  unequal,  and  as 
the  liability  of  each  particular  stockholder  depends  upon  a 
distinct  contract  subsisting  between  him  and  the  corporation, 
it  follows  that,  in  an  action  at  law,  different  stockholders  can- 
not be  joined  as  defendants  except  where  they  are  liable  as 
partners?  In  Missouri,  where  the  knowledge  of  the  principles- 
of  equity  procedure  has  been  almost  lost,  under  the  influence- 
of  a  code,  it  is  held,  for  the  same  reasons,  that  each  stock- 
holder must  be  sued  separately,  whether  at  law  or  in  equity.* 
The  principle,  as  stated  by  the  Supreme  Court  of  Errors  of 
Connecticut,  and  often  judicially  approved,  is  this:  "  Wher©^ 
a  general  statute,  under  which  a  corporation  is  organized^ 
imposes  a  liability  upon  the  stockholders  in  their  individual 
capacity,  in  general  terms,  and  in  proportion  to  the  amount 
of  their  stock,  such  liability  is  distinct  from  the  corporate- 
liability,  and  is  of  the  same  character  as  that  incurred  by  an 
association  of  individuals  where  there  is  no  corporate  exist- 


698.  Where  the  holder  of  the  notes  Babcock,  10  Met.  (Mass.)  525;  Pratt 
of  an  insolvent  bank,  the  stockholders  v.  Bacon,  10  Pick.  (Mass.)  123,  127^ 
of  which  are  liable  for  so  much  of  the  Green  v.  Eelf,  14  La.  Ann.  841 ;  Bank 
just  claims  of  creditors  as  remain  un-  v.  Ibbotson,  24  "Wend.  (N.  Y.)  473  r 
paid  after  the  assets  of  the  bank  shall  Ohio  Life  Ins.  &  Trust  Co.  v.  Mer- 
beeshausted,  filed  a  bill  in  equity  to  chants'  Ins.  &  Trust  Co.,  11  Humph, 
wind  up  the  affairs  of  the  institution  (Tenn.)  1,  33;  s.  c.  53  Am.  Dec.  742; 
under  the  provisions  of  its  charter,  Pettibone  v.  McGraw,  6  Mich.  441; 
and  the  stockholders  were  not  made  Lane  v.  Harris,  16  Ga.  217 ;  Adkins  v^ 
parties  nor  served  with  process,  nor  Thornton,  19  Ga.  325,  328;  2  Mor. 
was  any  motion,  petition,  or  prayer,  Priv.  Corp.,  §  901 ;  Pom.  Rem.,  §  317. 
filed  to  subject  them  to  liability,  it  »  Paine  v.  Stewart,  33  Oonn.  516  - 
was  held  that  so  much  of  the  final  Abbey  v.  W.  B.  Grimes  Dry  Goods- 
decree  as  discharged  them  from  all  Co.,  44  Kan.  415;  s.  c.  24  Pac.  Ilep_ 
liability  for  and  on  account  of  any  426 ;  Young  v.  New  York  &  Liver- 
debt  or  demand  against  them  or  the  pool  U.  S.  Mail  &c.  Co.,  15  Abb,  Pr. 
bank  was  erroneous.    Terry  v.  Com-  (N.  Y.)  69. 

mercial  Bank,  92  U.  S.  454.  *  Perry  v.  Turner,  55  Mo.  418 ;  Stat» 

1  AnU,  k  3080.  Sav.  Asso.  v.  Kellogg,  52  Mo.  583 ;  ».  c» 

»  Ante,  i  3086,  et  leg.;  Crease  v.  63  Mo.  540;  4  Cent.  L.  J.  332. 
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■eiice;  and,  although  upon  principle  they  should  be  subject  to 
suit  as  in  other  cases  of  associate  liability,  yet,  as  such  liability 
is  peculiar,  because  unequal  and  limited,  and  a  joint  judgment 
against  all  is  impossible,  their  liability  must  be  treated  as 
several,  ex  necessitate  rei,  and  they  must  be  sued  severally."  ^  An 
extension  of  the  rule,  which  it  is  difficult  to  sustain  on  prin- 
ciple,  is  found  in  several  decisions  under  bank  charters  in 
Georgia,  where  a  separate  action  at  law  is  allowed  against  each 
shareholder,  although  he  is  liable  only  for  a,  proportionate  share 
of  the  corporate  debts,*  a  circumstance  which  ought,  it  should 
seem,  to  invoke  the  exclusive  jurisdiction  of  equity.' 

§  3501.  Except  Where  They  are  Liable  as  Simple  Part- 
ners.—  An  exception  to  the  foregoing  rule  exists  where  the 
governing  statute  makes  (or  leaves)  the  stockholders  liable  as 
simple  partners,  each  one  to  an  unlimited  extent;  and,  as 
elsewhere  seen,*  this  may  happen  under  some  theories,' 
though  not  under  others,*  where  the  coadventurers  have 
never  become  incorporated  by  complying  with  the  statutory 
conditions,  but  have  nevertheless  contracted  in  an  assumed 
corporated  name  as  though  incorporated.  Where  the  stock- 
holders are  thus  liable  as  mere  partners,  the  principles  as  to 
the  necessity  of  joining  all  the  defendants  are  those  which 
are  applied  in  the  particular  jurisdiction  in  other  actions 
against  partners.  Take,  for  example,  a  case  in  Indiana,  where 
the  liability  of  the  members  of  a  ditching  ,  association,  for 
manual  labor  performed  in  the  construction  of  a  ditch  con- 
templated by  their  articles  of  association,  was  held  to  be  joint 
and  not  several,  and  where  it  appeared  that  other  members 
of  the  association  not  parties  were  within  the  jurisdiction. 
Here  it  M'as  held  that  the  action  could  not  be  maintained. 
The  statute  under  which  the  association  was  formed  provided 

'  Head-note  in  Paine  v.  Stewart,  v.  Wiltberger,  42  Ga.  576;  Lane  «. 

33  Oonn.  516.    To  the  same  effect  is  Harris,  16  Ga.  217. 

Gibbs  V.  Davis,  27  Fla.  531 ;  «.  c.  8  "  Ante,  §  3416. 

South.  Eep.  633.  *  Ante,  §  3080. 

'  Boyd  V.  Hall,  56  Ga.  563 ;  Jones  "  Ante,  §  2969,  et  eeq. 
'  Compare  §§  4133,  4135,  4136,  4318,  post. 
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that  all  members  should  be  personally  liable  for  all  debts  con- 
tracted by  the  company  for  manual  labor  performed  for  it. 
The  court  reasoned  that  it  would  be  different  if  the  lia- 
bility of  the  stockholders,  had  been  in  proportion  to  the 
amount  of  stock  held  by  them,^  and  that  an  individual  lia- 
bility of  several  persons  for  the  same  debt  is  a  joint  liability.'' 

§  3502.  Separate  Actions  to  Enforce  Limited  Liability: 
Joint  Actions  to  Enforce  Unlimited  Liability.  —  If,  then,  as 
is  generally  the  case,  the  liability  of  stockholders  is  limited 
and  several,  —  each  one  standing  responsible  for  a  definite 
sum,  and  no  more,  —  and  if,  under  the  particular  statute,  the 
practice  is  -established  that  an  action  at  law  will  lie,  then  it  is 
clear  that  a  separate  action  may  be  brought  against  each 
one;' and  unless  the  power  of  a  court  of  law  has  been  en- 
larged in  the  particular  State,  by  statute,  so  that  it  may 
render  a  separate  judgment  against  each  of  several  defend- 
ants before  it  in  one  suit,  accordingly  as  his  liability  may 
appear,^  it  is  clear  that  stockholders  thus  liable  at  law  must 
be  separately  sued.*  If,  however,  the  liability  of  the  stock- 
holders is  primary  and   unlimited,  like   that  of  partners,  all 

should  be  joined,  for  such  an  action  is  quasi  ex  contractu.^ 

• 

'  Oitiag  Middletown  Bank  v.  Ma-  bo-  many  judgments,  joint,  separate, 

gill,  5  Conn.  28.  and  cross,  may  be  rendered  as  may 

'  Shafer  v.  Moriarty,  46  Ind.  9.  be  necessary    to   the  rights  of   the 

The  ditching  association  in  this  case  parties."    Stat.  Tenn.  1871,  §  2974. 

was  said  by  the  court  to  be  "a  cor-  '  Bank  of  Poughkeepsie  v.  Ibbot- 

poration  in  fact,"  though  it  had  no  son,  24  Wend.  (N.  Y.)  473;  Perry  ti. 

capital  stock.  Turner,  55  Mo.  418 ;  Paine  v.  Stewart, 

'  Perry   v.  Turner,   55    Mo.  418 ;  33  Conn.  516 ;  Abbott  v.  Aspinwall, 

Bank  of  Poughkeepsie  v.  Ibbotson,  26  Barb.  (N.  Y.)  202,  208. 

24  Wend.  (N.  Y.)  473;  Boyd  v.  Hall,  «  Allen  v.  Sewall,  2  Wend.  (N.  Y.) 

66  Ga.  563;  Jones  v.  Wiltberger,  42  327;    Strong  v.   Wheaton,   38  Barb. 

Ga.  575;  Lane  v.  Harris,  16  Ga.  217;  (N.  Y.)  616;   Shafer  v.  Moriarty,  46 

Paine  v.  Stewart,  33  Conn.  516 ;  Ab-  Ind.    9.    But    see    Culver   v.  Third 

bott  V.  Aspinwall,  26  Barb.  (N.  Y.j  Nat.  Bank,  64  111.  528,  where  the  suit 

202;  Garrison  v.  Howe,  17  N.  Y.  458,  was  against  one  only;  and  Dodge  v. 

463 ;  Culver  v.  Third  Nat.  Bank,  64  Minnesota  Plastic  Slate  Eoofing  Co.. 

111.  528.  16  Minn.  368,  where,  under  a  statute 

*  Such  a  statute  exists  in  Tennes-  of  unlimited  liability,  an  action  was 

see,  reading  as  follows:    "Such  and  sustained  against  the  corporation  and 
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§  3502  a.  Kules  on  This  Subject  in  Particular  Jurisdic- 
tions. —  The  New  Yorlc  Code  (and,  it  is  presumed,  other  codes- 
modeled  upon  it)  provides  that  persons  jointly  liable  on  the  same^ 
obligation  or  instrument,  etc.,  may,  any  or  all  of  them,  be  included 
in  the  same  action,  at  the  option  of  the  plaintiff.  This  refers 
exclusively  to  demands  evidenced  by  instruments  of  writing.  It 
does  not  embrace  a  demand  of  laborers,  for  their  wages,  against  the 
stockholders  of  a  manufacturing  company,  under  a  statute  making- 
the  latter  liable  to  pay  such  wages;  such  demand  not  being  so  evi- 
denced, though  reduced  to  judgment  aj^ainst  the  corporation;  conse- 
quently it  is  necessary  to  join  all  stockholders.^  Under  the  New 
York  Code  of  Procedure,  it  is  not  a  misjoinder  to  sue  two  of  four 
trustees  of  a  corporation  upon  a  joint  and  several  liability.  Where- 
there  is  a  several  liabilitj',  the  plaintiff  may  proceed' against  the 
defendants  served,  the  same  as  though  they  were  the  only  defend- 
ants. Where  there  is  a  joint  liability,  the  plaintiff  may  obtain  and 
enforce  judgment  against  the  property  of  such  as  are  served,  and 
against  the  joint  property  of  all.'  In  Pennsylvania,  while  the  cor- 
poration must  be  joined  in  an  action  by  a  creditor,  under  the  law 
relating  to  manufacturing  corporations,'  yet  if  an  officer  of  a  corpo- 
ration is  proceeded  against  at  law,  on  a  special  promise  to  pay  a- 
debt  of  the  corporation,  he  must  be  sued  separately  as  a  guarantor; 
he  cannot  be  joined  with  other  members,*  and  the  stockholders,  or 
some  of.them,  must  be  joined  with  the  company.'  In  a  proceeding- 
by  garnishment,  under  a  statute  of  Alahama,  by  a  judgment  creditor 
of  a  corporation,  to  obtain  satisfaction  of  his  judgment  out  of  the 
sums  due  the  company  by  certain  stockholders  for  their  stock,  it 
has  been  held  that,  although  the  liability  of  each  stockholder  is 
several,  two  or  more  of  them  may  be  summoned  in  the  same  writ, 
and  this  does  not  convert  the  process  into  a  proceeding  against  joint, 
debtors.*  In  Mississippi,  although  under  the  code,'  each  stockholder 
is  severally  liable  to,  and  naay  be  sued  by,  each  judgment  creditor 

three  of  the  gtockholdera.    See,  also,  field  Iron  Works  v.  Willcox,  52  Pa.  St.- 

Eeynolds  v.  Feliciana  Steamboat  Co.,  377. 

17  La.  397,  407.  *  Youghiogeny  Shaft  Co.  v.  Evans, 

>  Strong    V.  Wheaton,    38   Barb.  72  Pa.  St.  331. 
(N.  Y. )  616.  '  Mansfield  Iron  "Works  v.  'Willcox, 

'  Quigley    v.    Walter,    2    Sweeny  52  Pa.  St.  377.    See  Patterson  v.  Wyo- 

(N.  Y.)  175.  missing  Co.,  40  Pa.  St.  117. 

•  Brightly'a  Purd.  Dig.  998,  §  30;  «  Curry  v.  Woodward,  53  Ala.  371.. 

Hoard  v.  Wilcox,  47  Pa.  St.  51 ;  Mans-  '  Miss.  Code,  1871,  §  2413. 
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of  the  insolvent  corporation,  yet  exceptional  circumstances  may 
justify  suit  by  one  against  many,  or  by  many  against  one  or  all.' 

§  3503.  Summoning:  the  Stockholder  with  the  Corpora- 
tion.—  Statutory  systems  have  existed,  under  which,  in  an 
action  at  l<\.w  against  the  corporation,  by  the  creditor,  to 
establish  and  recover  his  debt,  he  is  at  liberty  to  summon  the 
stockholders,  or  any  of  them,  as  co-defendants.  Under  such  a 
statutory  system  in  Massachusetts,  the  creditor  might,  by 
summoning  a  stockholder  in  his  action  against  the  corpora- 
tion, have  a  judgment  against  both,  and,  keeping  it  alive  by 
successive  executions,  have  satisfaction  from  the  stockholder 
if  the  corporation  failed  to  satisfy  it.  But  where  he  neglected 
to  summon  the  stockholder,  his  demand  became  merged  in  his 
judgment  against  the  corporation  in  such  a  sense  that  he 
could  not  bring  a  subsequent  action  upon  it  against  the  stock- 
holder, and  especially  after  the  stockholder  has  ceased  to  be 
such.^ 

§  3504.  "Whether  Stockholder  so  Summoned  can  Contest 
the  Merits.  —  The  decisions  of  the  Massachusetts  court  go  no 
further  than  to  deny  that  the  statute  in  question  interrupted 
the  general  rule  which  prohibited  stockholders  from  appear- 
ing in  suits  against  the  corporation  and  contesting  the  merits, 
without  first  obtaining  consent  of  the  corporation,  expressed 
in  the  regular  mode  named  in  its  constitution  or  by-laws. 
This  rule  is  founded  in  sound  views  of  p.olicy  and  convenience. 
If  one  member,  or  set  of  members,  could  appear  and  represent 
the  corporation,  any  others  might  do  the  same;  they  might 
make  different  and  inconsistent  defenses,  bind  the  corpora- 
tion by  their  acts  and  admissions,  against  the  will  of  the 
majority  legally  expressed,  and  thus  lead  to  confusion  and 


'  Vickt).  Lane,  56  Miss.  681.  there  was  no  merger,  but  that  a  sub- 

'  Handrahan    v.    Cheshire     Iron  sequent  action  could  be  maintained 

Works,  4  Allen  (Mass.),  396.     Com-  against  the  stockholder  upon  a  judg- 

pare  Dodge  v.  Minnesota  &c.  Eooflng  ment  obtained  by  him  against  the 

Co.,  16  Minn.  368,  where  it  was  held,  corporation. 

under    similar    circumstances,    that 
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conflict  of  rights.^  The  courts,  however,  are  not  uniform  in 
tiiis  view.  Thus,  it  has  been  held  in  Maine  that  a  stockliolder 
in  a  corporation  against  which  a  judgment  has  been  recovered, 
and  out  of  whose  estate  the  execution  issued  thereon,  has  been 
satisfied,  may  bring  error  to  reverse  it.''  This  led  to  the  con- 
clusion, in  a  subsequent  case,  that  a  stockholder,  when  sued 
by  a  creditor  upon  a  judgment  rendered  against  the  corpora- 
tion, cofuld  not  take  advantage  of  a  defect  in  the  service  of 
process  in  the  original  suit,  unless  he  had  availed  himself  of 
such  defect  in  a  direct  proceeding  to  reverse  the  original 
judgment.^ 

§  3505.  "Where  Stock  is  Held  by  Partnersliip  Firm.  —  If  a 

partnership  owns  stock  in  a  corporation,  whatever  remedies 
the  law  gives  against  a  stockholder  may  be  enforced  against 
any  individual  member  of  the  partnership  firm,  for  the  reason 
that  each  member  of  a  partnership  is  liable  for  the  indebted- 
ness of  the  firm.  Thus,  under  a  Missouri  statute  hereafter 
considered,  the  creditor  may  have  an  execution,  upon  his 
judgment  against  the  corporation,  against  a  single  member  of 
such  a  firm  of  stockholders,  and  it  is  not  necessary  to  issue  it 
against  all.  "  Each  member  of  a  partnership,"  said  Sherwood, 
C.  J.,  "is  liable  for  the  indebtedness  of  the  firm.  The  lia- 
bility of  the  partners  is  joint  and  several,  and  we  see  no 
reason,  founded  in  principle,  why,  in  a  proceeding  like  the 
present,  one  member  of  a  firm  miay  not  be  held  answerable, 
as  if  he  were  sued  in  an  ordinary  action  on  the  partnership 


'  Farnum  D.  Ballard  Vale  Machine  quent  attaching  creditor.    Lillard  v. 

Shop,  12  Cush.  (Mass.)  507;  Lane  v.  Porter,  2  Head  (Tenn.),  177. 
School    District    in    Weymouth,    10  '  Merrill  v.  Suffolk  Bank,  31  Me. 

Met.  (Mass.)  462.    The  corporation  is  57;    s.  c.   50  Am.   Deo.   649. 
one  person  and  the  stockholders  are  '  Game  v.  Brigham,  39  Me.  35,  39. 

others.     Therefore,    an    attachment  See  Washington  Bank  v.  Palmer,  2 

sued  out  against  the  stockholders  by  Sandf.  (N.  Y.)686;  New  York  &Erie 

name,  without  making  the  corpora-  E.  Co.  •«.  Cook,  2  Sandf.  (N.  Y.)   732; 

tion  a  party,  cannot  be  levied  on  the  Louisville  E.  Co.  v.  Letson,  2  How. 

corporate  property;  and  if  so  levied,  (U.  S.)  497,  554. 
it  creates  no  lien  as  against  a  subse- 
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indebtedness,  in  which  latter  event  no  doubt  could  be  enter- 
tained." ^ 

Article  III.     The  Corpokation  as  a  Party  Defendant. 


Section 

5509.  When  the  corporation  must  be 
joined. 

3510.  Corporation  a  necessary  party 

to  suit  to  sequester  unpaid 
subscriptions. 

3511.  Judgment  against  corporation 

and  subsequent  action  against 
stockholder. 

3512.  Whether    the    corporation    a 

necessary  party  to  enforce  a 
statutory  individual  liability. 


Section 

3513.  Corporation    when    a    proper 

party  in  an  action  to  enforce 
an  individual  liability. 

3514.  Eight  of  corporation  to  appeal 

from  order  assessing  stock- 
holders. 

3515.  Conclusion :  in  equity  all  cred- 

itors, all  shareholders,  all 
adverse  claimants,  and  the 
corporation  should  be  joined. 


§  3509.  When  the  Corporation  must  he  Joined.  —  If  the 

proceeding  is  based  on  the  original  cause  of  action,  and  not 
on  a  judgment  previously  obtained  against  the  corporation, 
there  is  good  reason  for  holding  that  the  corporation  must  be 
joined,^  and  it  has  been  held  that  it  should  be  joined  in  any 
event/  unless  it  is  defunct.^  Some  of  the  statutes  require  or 
allow  this;  for  instance,  the  repealed  Massachusetts  Act  of 
1862,  chapter  218,  section  4,°  and  the  New  York  Act  relating 
to  plank- road  companies;"  and  in  Pennsylvania  the  same 
requirement  is  imposed,  although  the  action  is  at  law.'     So, 


*  Bray  v.  Seligman,  75  Mo.  31, 
-40,  41.  For  a  special  contract  of 
indemnify  under  which  stockholders 
may  be  separately  sued,  see  Taylor  v. 
Coon,  79  Wis.  76 ;  «.  c.  48  N.  W.  Kep. 
123. 

"  "The  corporation  should  be 
joined,  unless  it  has  been  dissolved  or 
its  assets  wholly  exhausted,  for  the 
reason  that  both  creditors  and  stock- 
holders are  interested  in  closing  its 
affairs,  and  in  having  its  available 
property  appropriated  to  the  payment 
of  debts,  without  which  there  can  be 
no  final  settlement  and  adjudication 
of   the  rights  and  liabilities   of  the 


parties."  Coleman  v.  White,  14  Wis. 
,  700,  702 ;  s.  c.  80  Am.  Dec.  797 ;  s.  p. 
Carpenter  v.  Marine  Bank,  14  Wis. 
705,  note ;  Cleveland  v.  Marine  Bank, 
17  Wis.  545. 

'  Umsted  v.  Buskirk,  17  Ohio  St. 
113,  118. 

*  Wood  V.  Dummer,  3  Mason 
(U,  S.),  308,  315. 

»  Supp.  to  Gen  Stat.  Mass.  1869-72, 
p.  173;  Pope  v.  Leonard,  115  Mass. 
286;  Moore  v.  Et,,vnolds,  109  Mass. 
473. 

«  N.  Y.  Laws,  1847,  ch.  210.  See 
Conklin  v.  Furman,  48  N.  Y.  527. 

'  Hoard  v.  Wilcox,  47  Pa.  St.  51. 
2547 


3  Thomp.  Corp.  §  3510.]     liability  of  stockholders. 

likewise,  under  the  same  statute/  they,  or  a  portion  of  thetn^ 
must  be  joined  with  the  company.*  But  the  general  rule  is 
that,  unless  specially  authorized  to  do  so  by  statute,  stock- 
holders cannot  plead  and  defend  for  the  corporation  when  the 
suit  is  against  it,  and  they  are  not  parties  to  the  record.* 
There  are  two  cases  in  which  it  is  absolutely  necessary  that 
^  the  corporation  should  be  made  a  party  defendant,  and  where 
the  mere  failure  to  raise  the  objection  to  its  non-joinder,  by 
demurrer  or  answer,*  will  not  cure  the  defect.  The  first  is, 
where  the  corporation  still  exists  as  a  legal  entity,  —  that  is, 
where  it  has  not  been  dissolved  in  point  of  law,  though  it  may 
have  suspended  its  functions  and  suffered  a  de  facto  dissolution, 
and  the  object  of  the  bill  is  to  secure  the  appointment  of  a 
receiver  of  its  assets.  Here,  it  must  be  joined,  for  the  reason 
that,  while  it  exists  as  a  legal  entity,  it  is  the  legal  owner  of 
the  property  sought  to  be  impounded;  and  it  would  be  con- 
trary to  all  principle  and  a  deprivation  of  property  without 
due  process  of  law,  to  take  a  man's  property  out  of  his  hands 
and  vest  it  in  the  hands  of  a  receiver,  in  a  proceeding  to  which 
he  was  not  a  party.  The  second  case  is,  where  the  object  of 
the  bill  is  to  assess  shareholders  who  are  beyond  the  reach  of 
the  process  of  the  court,  and  where  it  is  sought  to  bind  them 
by  representation  through  the  corporation,  under  a  recent 
theory  already  stated.'  Here,  of  course,  the  corporation  must 
be  made  a  defendant.  From  these  considerations  it  may  be 
concluded  that  in  no  case  can  an  action,  whether  at  law  or  in 
equity,  proceed  against  the  officers  of  the  corporation  aZone,  with- 
out making  either  the  corporation  or  the  stockholders  sought 
to  be  charged,  parties  defendant;  and  the  author  has  met  with 
no  such  case  in  his  researches. 

§  3510.  Corporation  a  Ifecessary  Party  to  Suit  to  Seques- 
ter Unpaid  Subscriptions.  —  Where  the  action  is  to  sequester 

'  2  Brightly's  Purd.  Dig.  998,  §  30.  (Mass.)  576;  Blackman  v.  Central  E. 

'  Mansfield  Iron  Works  i;.  "Willcox.  Co.,  58  Ga.  189;   National  Bank  of 

52  Pa.  St.  377.  Augusta  «.'  Southern  &c.  Co.,  55  Ga. 

'  Bronson  v.  La  Crosse  E.  Co.,  2  36. 

Wall.  (U.  S.)  283;  Holyoke  Bank  v.  *  Post,  §3531. 

Goodman  Paper  Man.  Co.,  9  Cush.  '  Ante,  §  3393. 
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unpaid  subscriptions  for  the  benefit  of  the  creditors  of  the 
corporation,*  or  to  pursue  and  subject  the  assets  of  the  corpo- 
ration which  it  has  distributed  among  its  stockholders,^ — the 
corporation  is  a  necessary  party;  and  this  is  of  course  so, 
where  the  theory  of  the  action  or  of  the  court  is  such  that  all 
the  assets  of  the  corporation  must  be  brought  into  adminis- 
tration.* 

§  3511.  Judgment  agralnst  Corporation  and  Subseq.uent 
Action  against  Stockholder.  —  In  some  jurisdictions  judg- 
ment may  be  obtained  against  the  corporation,  and  then  a 
subsequent  action  at  law  may  be  brought  against  the  stock- 
holder. In  such  a  case  it  is  useless  again  to  implead  the 
corporation.* 

§  3512.  Whether  the  Corporation  a  Necessary  Party  to 
Enforce  a  Statutory  Individual  Liability.  —  The  general  rule 
is  believed  to  be,  that  the  corporation  is  not  a  necessary  party 
to  an  action  to  enforce  a  superadded  statutory  individual  lia- 
bility, but  that  the  creditor,  after  he  has  exhausted  his  remedy 
against  the  corporation,  under  principles  already  stated,^-  and 
under  some  systems  without  exhausting  such  remedy,' — may 
proceed  directly  against  the  particular  stockholder  or  stock- 
holders sought  to  be  charged.'  And  generally,  where  the 
liability  created  by  the  statute  is  a  several  liability,  flowing 
•directly  from  the  stockholder  to  the  creditor,  it  is  neither 
necessary  nor  proper  to  implead  the  corporation  as  a  defend- 
ant, unless  the  statute  requires  it;  because  the  object  of  the 
action  is  to  get  a  judgment  against  the  stockholder,  and  no 


'  Wetherbee  v.  Baker,  35  N.  J.  Eq.  to  the  dissolution  which  may  excuse 

501.  such  a  joinder,  see  ante,  ^  3345,  et  seq. 

'  Swan  Land  &c.   Co.  v.  Frank,  39  ■"  Reasoning  in  Nolan  v.  Hazen,  44 

Ped.  Eep.  456.  Minn.  478;  s.  c.  47  N.  W.  Rep,  155. 

•  Wetherbee  v.  Baker,  35  N.  J.  Eq.  See  ante,  §§  3392,  3467,  et  seq. 
•501.    See  Coleman  v.  White,  14  Wis.  '  Ante,  §  3351,  et  seq. 

700 ;  ».  c.  80  Am.  Dec.  797,  —where  it  «  Ante,  4  3358* 

is  said:  "The  corporation  should  be  '  Nolan  v.  Hazen,  44  Minn.  478; 

joined,  unless  it  has  been  dissolved,  *.  c.  47  N.  W.  Rep!  155. 
or  its  assets  wholly  exhausted."    As 
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relief  is  sought  against  the  corporation.^  Thus,  under  statutes 
of  Florida,  already  considered,  upon  the  dissolution  of  a  cor- 
poration a  creditor  can  enforce  the  liability  of  a  stockholder 
for  the  debts  of  the  corporation,  by  suit  directly  against  tbe 
stockholder,  without  joining  the  company  or  first  exhausting 
his  remedy  at  law  against  it;^  and  this  is  a  type  of  many- 
other  statutes.' 

§  3513.  Corporation  When  a  Proper  Party  in  an  Action  to- 
Enforce  an  Individual  Liability. — Under  other  theories  the- 
corporation  is  aproper  party, — the  plaintiff  can  proceed  jointly 
against  the  corporation  and  the  stockholders  if  he  wishes  in 
an  action  to  enforce  an  individual  liability  on  the  part  of  the 
stockholders.*  Thus,  where  the  charter  of  a  private  corpora- 
tion provided  that  all  its  stockholders  should  be  jointly  and 
severally  liable  to  the  nominal  amount  of  their  respective- 
holdings  of  shares  for  its  debts,  and  that  any  creditor  whose- 
demand  had  been  presented  to  the  proper  officer  for  payment, 
and  payment  thereof  refused,  might  sue  any  one  or  more  of 
the  stockholders, — it  was  held  that  he  might,  under  the  pro- 
visions of  another  statute,^  file  his  bill  in  equity  against  the- 


'  Perkins    v.    Church,    31    Barb,  stockholders  at  the  time,  by  joining 

(N.  Y.)  84.  the  corporation  in  such  suit,  and  thaf;- 

'  Gibbs  V.  Davis,  27  Fla.  531 ;  s.  c.  each  stockliolder  shall  be  liable  for  its 

8  South.  Eep.  633.  debts    to  the  extent  of  his  unpaid 

'  Thus,  under  the  Eevised  Statutes  stock  (Gen.  Stat.  Ool.,  §  212),  a  stock- 

of  Wisconsin,  §  3223,  the  creditor  may  holder  can  be  joined  as  a  defendant- 

proceed  against  a  shareholder  without  with  the  company,  and  an  original 

impleading  the  corporation,  because  judgment  rendered  against  him  in  a. 

the  statute,  in  express  terms,  allows  suit  in  equity,  where  the  complaint 

him   to  join  the  corporation  at  his  alleges  that  the  company  has  ceased 

election.    Flour   City  Nat.   Bank  v.  to  do  business,  leaving  debts  unpaid, 

Wechselberg,  45  Fed.  Eep.  547.  and  that  it  has  dissolved  its  or^ani- 

*  Patterson  v.  Wyomissing  &c.  Co.,  zation  so  far  as  it  has  power  to  do  so. 

40Pa.  St.  117;  Masters  «.  Eossie  Lead  Tabor  ii.  Goss  &c.  Man.  Co.,  11  Col. 

Mining  Co.,  2  Sandf.  Ch.  (N.  Y.)  301.  419;  e.  c.  21  Am.  &  Eng.  Corp.  Cas. 

Under  a  statute  of  Colorado  pro-viding  650;  «.  c.  18  Pac.  hep.  537.    And  the 

that  if  any  corporation  shall  dissolve  same    may  be    done   in  Wisconsin : 

or  cease  doing  business,  leaving  debts  Cleveland  v.  Marine  Bank,  17  Wifl^ 

unpaid,    suits     in    equity    may    be  545. 

brought  against  all  persons  who  were  '  2  Eev.  Stat.  N.  Y.  461. 
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company  and  such  stockholders  as  he  knew,  for  the  purpose 
of  charging  them  with  payment  of  the  debt,  and  might  pray 
a  discovery  of  the  names  and  residences  of  the  unknown 
stockholders,  with  the  amount  of  stock  held  by  them  respec- 
tively, with  a  view  to  amend  his  bill  and  to  make  them 
parties,*  under  a  rule  alread}'  considered.^  Even  where  the 
creditor  proceeds  against  the  stockholders  in  respect  of  their 
statutory  superadded  individual  liability,  and  the  rule  of  pro- 
cedure in  the  particular  jurisdiction  requires  a  general  account- 
ing and  adjustment  of  equities,  —  in  other  words,  requires 
a  general  winding-up  hill^ — then  the  corporation  is  a  neces- 
sary party  defendant,  and  unless  it  is  joined  the  action  cau- 
not  proceed,^  unless  there  is  a  failure  to  make  the  objection 
in  the  proper  mode,*  as  elsewhere  stated.'  And  we  have 
already  seen  that  the  inability  to  make  the  corporation  a 
defendant  for  the  purposes  of  such  an  accounting  has  been 
one  of  the  grounds  of  repelling  jurisdiction  to  proceed  in 
equity  against  a  stockholder  in  a  State  other  than  that  of  the 
domicile  of  the  corporation.'  It  was  said  by  Chancellor  Wal- 
worth, in  1844,  that  "where  the  corporate  property  of  a 
manufacturing  corporation  is  all  exhausted,  and  the  bill  is 
filed  against  the  stockholders  by  a  creditor  of  the  company 
for  the  mere  purpose  of  enforcing  the  personal  liability  of 
the  stockholders  for  the  debts  of  the  company,  it  may  not  be 
necessary  to  make  the  corporation  itself  a  party,  although  its 
dissolution  has  not  been  judicially  declared."*  And,  as  we 
have  already  seen,  where  a  corporation  is  ipso  facto  dissolved, 
it  is  not  necessary,  as  a  condition  precedent  to  the  right  of  the 

'  Bogardus  v.  Eosendale  Man.  Co.,  '  Ante,  §  3470. 

7  N.  Y.   147,   151;  citing  Morgan  v.  *  Nimick  i).  Mingo  Iron  Works  Co., 

New  York  &c.  R.  Co.,  10  Paige  (N.Y.),  25  W.  Va.  184. 

290,  293;  «.  c.  40  Am.  Dec.  244.    This  '  Umsted  v.  Buskirk,  17  Ohio  St. 

last-named  case  was  a  bill  in  equity  114,  118. 

to  sequester  what  remained  unpaid  °  Post,  §  3531. 

by  the  stockholders  on  their  share  '  Ante,  §  3055,  et  seq, 

subscriptions,  and  was  therefore  not  '  Mickles  v.  Rochester  City  Bank, 

in  point  on  the  precise  question  under  11  Paige  (N.  Y.).   118;  s.  c.  42  Am, 

consideration.  Dec.  103,  106. 


1 


Ante,  §  3438. 
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creditor  to  proceed  against  its  stockholders,  that  he  should 
Lave  recoivered  a  judgment  against  it,  for  the  law  does  not 
require  him  to  do  a  vain  thing.'  For  the  same  reasons, 
■where  the  corporation  has  sold  every  thing  except  its  right  to 
exist  as  a  corporation,  and  has  no  officers  or  place  of  business, 
it  is  not  a  necessary  party  to  a  suit  against  a  stockholder  to 
make  him  liable  for  his  unpaid  subscription,  though  it  may 
have  power  to  reorganize  and  collect  the  stockholder's  dues." 

§  3514.  Kight  of  Corporation  to  Appeal  from  Order  Assess- 
ing- Stockholders.  —  Since,  according  to  the  modern  theoTv,' 
the  various  stockholders  need  not  be  made  parties  to  a  general 
winding-up  bill  in  equity,  but  are  deemed  to  be  represented  by 
the  corporation,  it  logically  follows  that  it  is  the  duty  of  the 
corporation  to  protect  their  interests  in  the  litigation;  and  it 
also  follows  that  where  an  order  is  made  in  such  a  proceeding 
directing  the  receiver  to  bring  actions  against  the  stockhold- 
ers, the  corporation  may  appeal  from  such  an  order,  on  behalf 
of  its  stockholders  who  are  not  parties  to  the  suit,  provided 
the  order  is  otherwise  appealable  under  the  rules  of  procedure 
applicable  in  the  forum. ^ 

§  3515.  Conclusion:  In  Equity,  All  Creditors,  All  Share- 
holders, All  Adverse  Claimants,  and  the  Corporation  should 
be  Joined.  —  Without  doubt,  the  sound  rule  of  equity  proced- 
ure applicable  to  such  cases,  and  to  be  enforced  witliin  rea- 
sonable and  practicable  limits,  has  been  laid  down  by  the 
Supreme  Court  of  Wisconsin:  All  the  creditors  should  join,  or 
one  or  more  of  them  should  sue  for  the  benefit  of  all.     The 

*  Ante,  §  3367,  et  seg.  Bum  in  good  faith.    There  was  no  ob- 

'  Wellman  v.  Howland  Coal  &  Iron  jection  to  the  order.    The  court  said : 

Works,  19  Fed.  Eep.  51.  "The  order  was  a  final  and  an  ap- 

'  Ante,  ^  3499.  pealable  order,   but   no  appeal  was 

'  Eepublic  Life  Ins.  Co.  v.  Swigert,  taken  or  writ  of  error  sued  out  until 

135  111.  150 ;  s.  c.  25  N.  E.  Rep.  680.  after  the  entry  of  the  final  decree  in 

In  this  case  an  order  of  court  was  the  cause."    And  the  court  therefore 

made  directing  the  payment  of  a  cer-  held  that  it  would  not  consider  objec- 

tain  dividend  to  creditors.     On  this  tions  to  it,  but  that  it  ought  to  stand 

order  the  receiver  paid  out  a  large  for  the  protection  of  the  receiver. 
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action  should  be  brought  against  the  corporation  and  all  the 
stockholders,  unless  it  be  impracticable  to  bring  them  all 
before  the  court,  or  some  other  sufficient  cause  for  the  omis- 
sion be  shown.  Unless  the  action  is  founded  upon  a  judg- 
ment at  law  previously  obtained  against  the  corporation,  and 
perhaps  in  any  event,  the  corporation  should  be  joined.  "  The 
creditors  should  all  join,  because  they  have  a  common  inter- 
est in  the  fuiads  to  be  realized;  or,  if  the  action  be  com- 
menced by  one  or  more  of  them,  the  complaint  should  he  so 
framed  that  the  others  may  come  in  and  prove  their  claims 
before  the  court  or  a  referee,  and  share  in  the  distribution  of 
the  moneys  received.  All  the  stockholders  should  be  made 
defendants;  because  they,  too,  have  a  common  interest,  and 
without  their  presence  it  is  impossible  to  adjust  their  rights 
and  liabilities,  and  protect  them  from  unequal  and  oppressive 
burdens.  The  same  reasons  exist  for  making  all  the  stock- 
holders parties  to  such  actions,  as  in  proceedings  against 
delinquent  stock  subscribers  to  compel  them  to  contribute 
toward  the  payment  of  the  debts  of  an  insolvent  bankrupt 
corporation.  The  corporation  should  be  joined,  unless  it  has 
been  dissolved,  or  its  assets  wholly  exhausted,  for  the  reason 
that  both  creditors  and  stockholders  are  interested  in  closing 
its  affairs,  and  in  having  its  available  property  appropriated 
to  the  payment  of  debts,  without  which  there  can  be  no  final 
settlement  and  adjudication  of  the  rights  and  liabilities  of  the 
parties."  *  A  still  more  comprehensive  statement  of  the  doc- 
trine makes  all  adverse  claimants  of  the  common  fund  parties 
defendant.  1.  All  creditors  consenting  should  be  joined  as 
plaintiflFs.  2.  All  creditors  claiming  the  right  to  maintain 
separate  actions  at  law  should  be  joined  as  defendants, for  the 
purpose  of  enjoining  such  actions  at  law.  3.  If  the  assets  of 
the  corporation  have  passed  into  the  hands  of  an  assignee, 
not  entitled  to  hold  them  as  against  the  creditors,  proceeding 
in  a  general  winding-up  bill,  this  assignee  must  also  be  joined. 

'  Coleman  v.  White,  14  Wis.  700,  14  Wis.  705,  note ;  Cleveland  v.  Marine 
702;  «.  c.  80  Am.  Dec.  797,  per  Dixon,  Bank,  17  Wis.  545.  So  held  in  Mana 
0.  J. ;  i.p.  Carpenteri;.  Marine  Bank,      v.  Pentz,  3  N.  Y.  415. 
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4.  The  corporation  must  necessarily  be  pined,  because  the- 
equitable  assets  sought  to  be  sequestered  are  its  property,  and 
a  man's  property  cannot  be  disposed  of,  without  his  consent^ 
in  a  proceeding  to  which  he  is  not  a  party/ 


•  This  last  compreliensiye  state- 
ment is  brought  out  by  the  deciBion 
of  the  New  York  Court  of  Appeals  in 
Pfohl  V.  Simpson,  74  N.  Y.  137.  In 
this  case  the  assets  of  the  corporation 
had  passed  into  the  charge  of  an  as- 
signee under  the  Federal  Bankrupt  Law, 
and  he  was  made  a  party  defendant ; 
though  on  what  grounds  a  State  court 
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could  claim  jurisdiction  of  the  assets- 
of  the  insolvent  corporation  after  they 
had  passed  into  the  hands  of  an  as- 
signee under  the  Federal  law  was  not 
made  to  appear  in  the  opinion,  though 
the  point  was  raised  by  counsel,  as  i» 
shown  by  the  briefs.  In  fact,  the. 
opinion  was  silent  on  the  question. 
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CHAPTER   LXIII. 

PEOOEEDINGS   IN  EQUITY. 

Art.  I.     Nature   and    Incidents   of    Creditors'   Bills   in 
Such  Cases.     §§  3518-3523. 
II.     Questions  of  Pleading  and  Procedure.    §§  3526- 

3533. 
III.     The   Relief   Granted.     §§  3536-3545. 

Article  I.     Nature  and  Incidents  op  Creditors'  Bills  in 

Such  Cases. 

Section  "  Section 

3518.  Nature  of  a  creditor's  bill  in     3520.  Auxiliary  relief  by  injunction. 

such  cases.  3521.  Necessity  of  a  judgment  at  law» 

3519.  This  distinction  under  the  stat-     3522.  Creditors    need   not   first   en- 

utes  of  New  York  and  Wis-  deavor  to  induce  corporation- 

consin.  to  sue. 


§  3518.  Nature  of  a  Creditor's  Bill  In  Such  Cases.  —  The 

general  nature  of  a  creditor's  bill  iu  such  cases  is  suggested 
by  the  statement  that  a  judgment  creditor  of  a  corporation^ 
whose  execution  has  been  returned  nulla  bona,  may  bring  a 
suit  in  equity,  on  behalf  of  himself  and  all  other  creditors,, 
against  the  corporation  and  such  of  its  shareholders  as  may 
conveniently  be  made  defendants,  for  an  accounting,  for  the 
purpose  of  ascertaining  the  amount  due  and  unpaid  in  respect 
of  their  shares  of  stock,  to  the  end  that  it  may  be  laid  hold  of 
by  the  court  and  applied  to  the  satisfaction  of  the  demands  of 
the  creditors  of  the  corporation.'  Such  a  bill,  filed  against  the 
stockholders  of  a  corporation,  alleging  its  insolvency,  the  per- 
sonal liability  of  the  stockholders,  and  the  fact  that  many 

*  Bronson  v.  Wilmington  &c.  Life  Ins.  Co.,  85  N.  C.  411. 
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■creditors  are  proceeding  by  separate  suits  at  law,  thus  wasting 
the  assets,  states  a  case  for  equitable  relief.^ 

§  3519.  This  Distinction  Under  the  Statutes  of  New  York 
and  Wisconsin.  —  The  statutes  of  New  York,*  of  Wisconsin,* 
and  probably  those  of  sonae  other  States,  provide  for  a  proceed- 
ing supplementary  to  execution,  in  the  nature  of  a  creditor's  bill. 
The.statutes  of  Wisconsin,  in  another  chapter,  provide  for  a  pro- 
ceeding on  behalf  of  judgment  creditors  of  corporations  for  the 
sequestration  of  their  assets.*  The  difference  between  these 
two  statutes  consists  in  the  fact  that  the  creditor  who  proceeds 
by  creditor's  bill,  or  by  the  statutory  proceedings  in  the  nature 
of  a  creditor's  bill,  gets  a  preference  over  other  creditors.  The 
vigilant  creditor  acquires,  by  the  filing  of  his  bill,  a  Z^■en, equiva- 
lent to  an  actual  levy, upon  all  the  equitable  assets  of  the  debtor, 
and  this  lien  is  not  displaced  or  impaired  by  subsequent  pro- 
ceedings instituted    by  other   creditors,'  even  though    their 


1  Tunesma«.Schuttler.  114111. 156. 
Further,  as  to  the  nature  of  the  cred- 
itor's hill  in  such  cases,  see  Thompson 
V.  Eeno  Sav.  Bank,  19  Nev.  103;  s.  c. 
3  Am.  St.  Eep.  797.  As  to  the  flexi- 
iility  and  scope  of  the  remedy,  see 
Arthur  v.  "Willius,  44  Minn.  409,  412; 
Ballin  v.  Loeb,  78  Wis.  404,  412;  s.  c. 
47  N.  W.  Eep.  516 ;  10  L.  E.  A.  742. 

'  5  Edmond's  Stat,  at  Large,  83, 
■§  292.  See  Dean  v.  Biggs,  25  Hun 
(N.  Y.),  122. 

'  Eev.  Stat.  "Wis.  1858,  ch.  134, 
§  88 ;  2  Taylor's  "Wis.  Stat.  1564,  §  100 ; 
Ibid.,  1566,  i  103 ;  Laws  Wis.  1860,  ch. 
503,  §§  1,  2;  2  Taylor's  Wis.  Stat. 
1568,  §§  112,  113. 

*  2  Taylor's  Wis.  Stat.  1732,  §5  18, 
19.  "  Whenever  a  judgment  shall  be 
obtained  against  any  corporation  in- 
corporated under  the  laws  of  this 
State,  and  an  execution  issued  thereon 
shall  have  been  returned  unsatisfied, 
in  whole  or  in  part,  upon  the  petition 
of  the  person  obtaining  such  judg- 
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ment,  or  his  representatives,  the  cir- 
cuit court  within  the  proper  county 
may  sequestrate  the  stock,  property, 
things  in  action,  and  effects  of  such 
corporation,  and  may  appoint  a  re- 
ceiver of  the  same.  In  the  final  order 
on  any  such,  the  court  shall  direct  a 
just  and  fair  distribution  of  the  prop- 
erty of  such  corporation,  and  of  the 
proceeds  thereof,  to  be  made  among 
the  fair  and  honest  creditors  of  such 
corporation,  in  proportion  to  their 
debts  respectively,  who  shall  he  paid 
in  the  same  order  as  provided  in  the 
case  of  a  voluntary  dissolution  of  a 
corporation." 

'  2  Wait's  Act.  &  Def.  428 ;  Storm 
V.  Waddell,  2  Sandf.  Oh.  (N.  Y.)  494; 
Brown  v.  Nichols,  42  N.  Y.  26 ;  Lynch 
V.  Johnson,  48  N.  Y.  27;  George  v. 
Williamson,  26  Mo.  190;  t.  c.  72  Am. 
Dec.  203;  McOalmont  t).  Lawrence,  1 
Blatchf.  (U.S.)  232.  Compare Eob- 
erts  V.  Albany  &c.  E.  Co.,  25  Barb. 
(N.  Y.)   662;   Edmeston  v.  Lyde,   1 
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judgments  are  older  than  his.^  But  the  statute  giving  th© 
proceeding  against  corporations  provides  for  a  ratable  distribu- 
tion of  the  assets  among  creditors.  Both  of  these  statutes  being 
in  existence,  can  the  creditor  of  a  corporation  proceed  under  the 
former  and  acquire  a  preference?  Or,  the  latter  statute  only 
being  in  existence,  can  he  acquire  a  like  preference  by  filing 
a  creditor's  bill  ?  It  has  been  held  in  New  York  that  he  must 
proceed  under  the  latter  statute  on  behalf  of  himself.^  But 
in  Wisconsin,  the  view  has  been  taken  that  he  may  proceed 
under  the  former  statute,  this  being  the  cheaper  and  more 
direct  mode,  until  some  other  creditor,  proceeding  under  the 
latter  section,  procures  an  injunction  against  the  prosecution 
of  his  suit,  as  therein  provided.'  But  the  safer  and  more 
preferable  course  is  for  the  creditor  to  bring  a  petition  under 
the  latter  statute,  on  behalf  of  himself  and  all  other  creditors 
who  may  choose  to  join  in  the  action;*  and  if  he  has  com- 
menced his  proceeding  under  the  former  statute,  he  should 
amend  his  complaint  by  setting  forth  that  the  proceeding  is 
in  behalf  of  all  creditors,  and  making  all  stockholders  parties.* 
But,  unless  some  other  proceeding  is  given  by  statute,  there 
is  no  doubt  that  the  form  of  suit  in  equity  known  as  a  cred- 
itor's bill,  although  regulated  by  statute,  is  an  appropriate 
proceeding.' 

Paige  (N.  Y.),  637;  «.  c.  19  Am.  Dec.  253.    See   Courtois    v.   Harrison,   12 

454;  Wakeman  v.  Grover,   4    Paige  How.  Pr.  (N.  Y.)  359;  s.  c.  3  Abb. 

(N.  Y.),  23;  «.  c.  affirmed,  11  Wend.  Pr.  (N.  Y.)  96;  1  Hilt.  (N.  Y.)  109; 

(N.  Y.)  187 ;  25  Am.  Dec.  624.  Lowber  v.  Mayor,  5  Abb.  Pr.  (N.  Y.> 

'Lyon   V.  Bobbins,   46    HI.    276.  268;  7  Abb.  Pr.  (N.  Y.)  248;  McBride- 

Contra,  State  Savings  Asso.  v.  Kel-  v.  Farmers'  Bank,  28  Barb.  (N.  Y.) 

logg,  63  Mo.  540.  476;  «.  c.   7  Abb.   Pr.  (N.  Y.)   347; 

»  Morgan  v.  New  York  &c.  E.  Oo.,  Eankine  v.  Elliott,  16  N.  Y.  377. 

10  Paige  (N.  Y.),  290;  s.  c.  40  Am.  *  Adler  ».  Milwaukee  Patent  Brick 

Dec.  244 ;  Sherwood  v.  Buffalo  &c.  B.  Co.,  13  Wis.  57. 

Co.,  12  How.  Pr.  (N.  Y.)  136;  Hinds  '  Pierce  «.  Milwaukee  Construction, 

V.  Oanandaigua  &c.  B.  Co.,  10  How.  Co.,  38  Wis.  253. 

Pr.  (N.  Y.)  487;  Courtois  v.  Harrison,  «  Miers  v.  Zanesville  Co.,  11  Ohio, 

12  How.  Pr.  (N.  Y.)  359 ;  s.  c.  8  Abb.  273 ;  g.  c.  13  Ohio,  197 ;  Henry  v.  Ver- 

Pr.  (N.  Y.)  96;  IHilt.  (N.  Y.)  109.  million  Co.,  17  Ohio,  187;  Marsh  v. 

»  Ballston  Spa    Bank    v.    Marine  Burroughs,  1  Wood  (U.  S.),  463,  467. 

Bank,   18  Wis.   490;  Pierce  v.   Mil-  The  distinction  between  suppZemmtary 

waukee    Construction    Co.,  38  Wis.  proceedings  given  by  statute  in  tha 
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§  3520.  Auxiliary  Belief  by  Injunction. — Where  the  bill 
proceeds  in  behalf  of  all  the  creditors,  and  there  will  not  be 
«nough  for  all  after  assessing  the  stockholders  to  the  full 
extent  to  which  they  are  liable,  it  is  necessary  to  justice  that 
the  prosecution  of  separate  actions  by  particular  creditors 
should  be  enjoined;  otherwise  they  would  get  unjust  advan- 
tages over  the  creditors  who  join  in  the  equity  suit.*  -But  such 
3.n.  injunction  cannot  be  granted  where  the  right  of  the  creditor 
to  prosecute  a  separate  suit  at  law  is  a  clear  statutory  right}  It 
has  been  held  that  such  an  injunction  ought  to  go  to  restrain  a 
separate  creditor  from  prosecuting  an  action  commenced  after 
the  making  of  an  order  appointing  a  receiver,  but  before  the 
appointment  has  been  perfected.'  But,  as  the  receiver  suc- 
■ceeds  to  the  right  of  the  corporation,  the  enjoining  of  actions 
■commenced  by  the  corporation  does  not  necessarily  follow; 
and  accordingly,  where  an  action  for  an  unpaid  stock  sub- 
scription has  been  commenced  by  the  company,  and  a  receiver 
is  afterwards  appointed,  the  action  may  be  continued  in  the 
■name  of  the  company*  But  a  receiver  of  an  insolvent  corpora- 
tion cannot  interfere  in  an  action  against  it  until  he  has  been 


same  action,  and  creditors'  bills,  is  end  those  creditors  who  persist  in 

iurther  explained  and  illustrated  in  prosecuting  separate  actions  at  law 

Allen  V.  Benton,  79  Mo.   165,    166;  must,    of    course,    he    made    parties 

Irons  V.  Manufacturers'  Nat.  Bank,  defendant  to  the  suit  in  equity.    See 

17  Fed.   Eep.  308 ;  Bronson  v.  Wil-  the  case  last  cited, 
mington  &c.  Life  Ins.  Co.,  85  N.  0.  '  Mason  v.  New  York  Silk  Man. 

411,  413.    And  see  as  to  supplemental  Co.,  27  Hun  (N.  Y.),  807.    And  see, 

proceedings  in  North  Carolina,  Band  also,  Mathez  v.  Neidig,  72  N.  Y.  100, 

t>.  Band,  78  N.  C.  12 ;  Carson  v.  Gates,  where  it  was  held,  under  the  same 

■64  N.  0.  115 ;  McKeithan  v.  Walker,  statute,  the  New  York  Manufactur- 

66  N.  0.  95 ;  Hutchison  v.  Symons,  ing  Act  (N.  Y.  Laws  of  1848,  ch.  40, 

■67  N.  0.  156;   Bankin  v.  Minor,  72  sec.  12),  that  the  creditor  had  Tiis  etec- 

N.  0.  424.  Hon  either  to  proceed  at  law  against 

1  Ballin  v.  Loeb,  78  Wis.  404 ;  «.  c.  any  stockholder,  or  in  equity  against 

47  N.  W.  Bep.  516;  10  L.  B.  A.  742;  all  the  stockholders. 
Eankine    v.  Elliott,   16   N.   Y.   377;  »  Bankine  ?;.  Elliott,  16  N.  Y.  377 ; 

affirming  ».  c.  14  How.  Pr.  (N.  Y.)  affirming  s.  c.  14  How.  Pr.  (N.  Y.) 

S39;   Eames  v.  Doris,   102  111.  350;  339. 

Oeery  v.  New  York  &c.  Steamship  *  Phoenix     Warehousing    Co.    v. 

€o.,  12  Abb.  Pr.  (N.  Y.)  268;  Pfohl  Badger,  67  N.  Y.  294,  299. 
V.  Sunpson,  74  N.  Y.  137.    To  this 
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made  a  party  by  order  of  the  court.^  An  injunction  cannot 
he  granted  so  as  to  displace  legal  liens  acquired  by  a  particular 
•creditor  prior  to  the  filing  of  the  general  creditors'  bill,  unless 
there  is  some  statute  —  such  as  the  late  Federal  Bankruptcy 
Law — ascribing  such  an  effect  to  the  winding-up  proceeding; 
■or,  at  least,  if  the  prosecution  of  suits  in  which,  such  liens 
have  been  established  are  enjoined,  the  injunction  will  not 
have  the  effect  of  discharging  the  liens;  but  the  liens  acquired 
by  attaching,  judgment,  or  execution  creditors,  will  be  entitled  to 
preference  in  their  order,  in  the  decree  of  final  distribution.* 
It  is  equally  plain  that,  in  order  for  a  general  creditors'  bill  to 
■do  effectual  justice,  an  injunction  should  go  against  the  officers 
who  wield  the  power  of  the  corporation,  and  perhaps  also  in 
point  of  form  merely  against  the  corporation  itself,  restraining 
them  from  further  meddling  with  its  assets  or  dealing  with  its 
■creditors.  Thus,  it  has  been  held  that  an  order  appointing  a 
receiver  of  the  assets  of  an  insolvent  corporation  for  the  pur- 
pose of  winding  up  its  affairs,  should  contain  a  clause 
restraining  its  officers  from  paying  the  debts,  or  paying  away 
•or  transferring  the  assets.'  It  is  scarcely  necessary  to  add 
that  equity  will  grant  this  species  of  relief  according  to  the 
■demands  ot  justice  in  each  particular  case,  and  so  will  a  court 
of  bankruptcy  wielding  the  powers  of  a  court  of  equity.^ 

§  3521.  Necessity  of  a  Judg-ment  at  Law.  —  Regularly,  as 
already  seen,"  the  creditor  must,  before  invoking  the  aid  of 

^  Tracy    v.  First   Nat.    Bank,   37  control  of  all  its  property  should  not, 

N.  Y.  523.  it  has  been  held,  be  granted  ex  parte 

'  Minchin  v.  Second  Nat.  Bank,  36  on  the  certificate  of  a  vice-chancellor 

N.  J.  Eq.  436.    See  the  observations  or  an  injunction  master  out  of  court, 

of  Leonard,  J.,  in  Geary  v.  New  York  Ibid. 

&c.  Steamship  Co.,  12  Abb.  Pr.  (N.  Y.)  «  Gibson  v.  le-wis,  11  N.  B.  R.  247. 

268,  where  the  general  doctrine  that  Case  where  the  corporation  was  in 

the  creditors  who  proceed  in  equity  bankruptcy,  and  a  temporary  injunc- 

are  entitled  to  an  injunction  against  tion  to  restrain  general  distribution 

separate  suits  at  law  is  qualified.  was  refused,   but    an    injunction  to 

"  Morgan  v.  New  York  &c.  E.  Co.,  restrain  temporarily  a  disposition  of 

10  Paige  (N.  Y.),  290;  s.  c.  40  Am.  the    corporate    stock    was    granted. 

Dec.  244.    But  an  injunction  depriv-  Gibson  v.  Lewis,  11  Phila.  (Pa.)  476. 
ing  the  officers  of  a  corporation  of  the  '  Ante,  §  3351. 
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equity,  have  exhausted  his  remedy  at  law;  and  the  usual  proof 
of  his  having  done  so  is  the  recovery  of  a  judgment  and  the 
return  of  an  execution  nulla  bona}  It  must  then  be  regarded 
as  a  general  rule,  in  the  absence  of  statutory  exceptions,  that 
the  creditor  cannot  proceed  against  the  stockholder  until  he 
has  obtained  a  judgment  at  law.^  The  construction  of  statutes, 
or  other  judicial  theory,  has  dispensed  with  this  necessity  in 
some  jurisdictions.  Thus,  under  a  statutfe  of  Wisconsin  in  force 
in  1863,  a  creditor  of  a  corporation  might  proceed  by  bill  in 
equity,  in  behalf  of  himself  and  all  other  creditors  who  might 
choose  to  make  themselves  parties,  against  the  corporation, 
jointly  with  its  stockholders,  without  first  obtaining  a  judg- 
ment at  law;'  and  the  same  was  and  still  is  the  rule  in 
Alabama;^  and  is  the  rule  under  some  theories  where  the 
stockholders  are  jointly  and  severally  liable  as  partners  for  the 
whole  amount  of  the  debt,  without  reference  to  the  amount  of 
stock  owned;  here  there  may  be  a  decree  against  them,  even 
before  a  decree  is  had  against  the  corporation.*  In  Massachu- 
setts it  was  not  necessary  to  obtain  a  judgment  at  law  as  a 
prerequisite  to  maintaining  a  bill  against  the  directors,  under 
a  statute  making  them  liable  for  incurring  debts  in  excess  of 
the  capital  stock,  the  company  becoming  insolvent.* 


'  Ante,  §  3357.  °  Merchants'  Bank  v.  Stevenson, 

'  ^m(e,  §  3354 ;  Blake  t).  Hinkle,  10  5  Allen  (Mass.),  398.    The  court,  re- 

Yerg.  (Tenn.)  218 ;  Cambridge  Water  ferring  to  the  case  of  Merchants'  Bank 

Works  V.  Somerville  Dyeing  Co.,  4  v.  Stevenson,  10  Gray  (Mass.),  232, 

Allen  (Mass.),  239.  says  that  it  was  held  in  that  case, 

'  Cleveland    v.  Marine   Bank,   17  under  the  statute  quoted,  that  a  suit 

Wis.  545.  at  law  against  the  directors  could  not 

*  Smith  V.  Huckabee,  53  Ala.  191.  be  maintained,  but  that  the  only- 
See,  also,  Central  Agricultural  &c.  proper  remedy  was  by  bill  in  equity, 
Asso.  V.  Alabama  Gold  Life  Ins. Co.,  in  which  all  the  creditors  entitled  to 
70  Ala.  120,  where  the  creditor  who  a  remedy  against  the  directors  could 
filed  the  bill  proceeded  for  the  residue  join,  the  amount  of  their  debts  be- 
of  a  debt  left  unsatisfied  after  foreclos-  ascertained,  the  excess  of  such  debts 
ing  a  mortgage,  and  without  having  above  the  capital  stock  determined 
reduced  his  demand  to  a  judgment  at  and  adjudicated,  and  a  just  and  proper 
law,  so  far  as  appears.  apportionment  made  of  the  amount 

'  Masters  v.  Eossie  &c.  Co.,  2  Sandf.  assessed  among  the  several  creditors- 

Ch.  (N.  Y.)  301.  .  in  proportion  to  the  amount  of  their 
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§  3522.  Creditors  need  not  First  Endeavor  to  Induce 
Corporation  to  Sue.  —  It  is  not  a  condition  precedent  to  the 
right  of  the  creditor  to  maintain  a  suit  in  equity  against  the 
corporation  and  a  shareholder,  to  subject  what  is  due  from 
the  shareholder  to  the  corporation  in  respect  of  his  shares, 
that  the  creditor  should  first  have  made  an  effort  to  induce 
the  corporation  to  make  a  call  on  the  shareholder  for  so  much 
of  what  is  due  from  him  in  respect  of  his  shares  as  will  be 
necessary  to  satisfy  the  creditor's  judgment.  This  question 
has  no  analogy  to  those  decisions  which  hold  that  a  stock- 
holder or  creditor  may,  under  certain  circumstances,  and  to 
prevent  a  failure  of  justice,  institute  and  control  a  suit  in  his 
own  name  involving  the  rights  of  the  corporation,  if  it  has 
refused  to  take  action.^ 

Article  II.     Questions  of  Pleading  and  Procedure. 

Section  Section 

3526.  Questions  of  pleading  in  such  3530.  Averments  to  excuse  the  bring- 
creditors'  bills.  ing  in  of  insolvents  and  non- 
3527.  Multifariousness.  residents. 

3528.  Issues  not  determined  by  orig-  3531.  Objection  for  want  of  parties 

inal  complaint.  when  waived. 

3529.  Not    necessary  to    give    stock-      3532.  Joining  an  action  to  enforce  un- 

holders  fresh  notice  of  claims  paid    subscriptions  with    an 

of     creditors     subsequently  action  to  enforce  individual 

coming  in,  in  order  to  sup-  Uability. 

port  judgments  by  default.         3533.  Stockholders  not  permitted  to 

sever  in  their  defenses. 

§  3526.  Questions  of  Pleading  in  Such  Creditor's  Bill.  — 

Such  a  bill  is  not  demurrable  on  the  ground  that  it  fails  to 
set  out  the  number  of  shares  held  by  each  defendant,  and  to 
state  what  residue  of  the  subscription  of  each  defendant 
remains  unpaid,  where  it  states  that  the  plaintiffs  are  unable 
to  get  this  information,  and  that  they  demand  a  discovery 
thereof.     "  It  is  sufficient  to  charge  that  each  owes  upon  his 

respective  debts.  It  did  not  deter-  commenced  to  enforce  the  liability  of 
mine  that  a  judgment  at  law  must  first      the  directors. 

be  recovered  against  the  corporation,  '  Thompson  v.  Eeno  Sav.  Bank,  19 

ttjfore  such  suit  in  equity  could  be      Nev.  171 ;  s.  c.  3  Am.  St.  Eep.  881. 
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stock  subscription,  and  should  pay  up  what  is  still  due,  at 
least  so  far  as  to  satisfy  the  claims  of  creditors  of  the  corpora- 
tion." ^  Where  the  creditor  has  not  prosecuted  his  claim  to 
judgment  against  the  corporation,  the  company  may,  it  has 
been  held,  file  a  cross-bill,  setting  up  a  defense  which  it  might 
have  interposed  to  the  creditor's  action  at  law.^  And  even 
where  the  creditor  has  prosecuted  his  demand  to  a  judgment 
at  law,  the  corporation  may,  it  has  been  held,  file  a  cross-bill 
setting  up  any  matter  which  it  was  not  obliged  to  litigate  in 
the  action  at  law,  —  as,  for  instance,  a  counterclaim  founded 
on  the  breach  by  the  complainant  of  a  contract  to  take  its 
stock.' 

§  3527.  Multifariousness.  —  Every  equity  pleader  is  aware 
that  no  fixed  rule  can  be  laid  down  by  which  to  determine 
whether  a  given  bill  is  or  is  not  obnoxious  to  the  objection  of 
multifariousness.  It  may  be  stated  that,  for  the  purpose  of 
preventing  a  multiplicity  of  suits,  a  court  of  equity  will  retain 
a  bill  claiming  one  general  right  against  several  defendants, 
although  there  be  no  privity  of  interest  between  them,  and 
although  each  may  stand  in  a  different  relation  to  the  com- 
plainant from  the  others.*  Chancellor  Kent  sustained  a  bill 
the  object  of  which  was  to  set  aside  fraudulent  conveyances  of 
corporate  property,  as  well  as  to  coerce  payment  of  defaulting 
stockholders;  but  h.e  appears  to  have  rested  his  conclusion  on 
the  ground  that  all  the  defendants  were  charged  with  fraudu- 
lent practices,  though  in  different  degrees;'  and  the  Supreme 
Court  of  Alabama  sustained  a  bill  of  the  same  nature,  although 
it  was  admitted  that  the  stockholders,  as  such,  had  no  concern 

'  Bronson  v.  Wilmington  &c.  Ins.  may  be  filed  against  several  persons 

Co.,  85  N.  0.  411,  414.  relative  to  matters  of  the  same  nature, 

*  Quick  V.  Lemon,  105  111.  578.  forming  a  connected  series  of  acts,  all 
s  Ibid.  intended  to  defraud  and  injure  the 

*  Whaley  v.  Dawson,  2  Sch.  &  Lef .  plaintiffs,  and  in  which  all  the  def  end- 
367 ;  York  v.  Pilkington,  1  Atk.  282.  ants  were  more  or  less  concerned, 
See  further,  post,  ch.  183.  though  not  jointly  in  each  act,"  was 

'  Brinkerhoff  v.  Brown,  6  Johns,  recognised  and  applied  in  Fellows  v. 

Ch.  (K.  Y.)139.    The  general  doctrine  Fellows,  4  Cow.  (N.  Y.)  682;  i.  c.  15 

of  this  case,   namely,   that   "  a  bill  Am.  Dec.  412. 
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in  the  allegations  of  fraud  affecting  the  deed  of  conveyance 
sought  to  be  set  aside.  The  decision  was  placed  upon  the 
ground  that  the  object  of  the  bill  was  single,  namely,  to  reach 
equitable  assets  of  the  corporation,  in  satisfaction  of  the  com- 
plainant's judgment  at  law;  and  it  was  thought  to  create  no 
■difficulty  that  these  assets  were  of  two  kinds,  namely,  (1)  those 
arising  from  the  right  of  the  corporation  to  call  in  its  unpaid 
stock,  and  (2)  those  which  might  be  produced  by  setting  aside 
the  alleged  fraudulent  conveyance/- 

§  3528.  Issues  not  Determined  by  Original  Complaint.  — 

•Considering  the  flexible  nature  of  the  creditor's  bill  as  ex- 
plained in  a  previous  section,^  it  has  been  held  that,  in  order 
to  ascertain  whether  the  individual  liability  of  the  stockhold- 
«rs  is  properly  enforceable  in  the  proceeding,  regard  must  be 
had,  not  merely  to  the  complaint  of  the  original  plaintiffs, 
but  also  to  the  issues  tendered  by  the  pleadings  of  other  cred- 
itors who  may  afterwards  come  in;  and  it  is  immaterial  by 
what  particular  name  they  designate  their  pleadings, — 
whether  answers,  complaints,  or  cross-bills.'  The  meaning 
IS,  that  the  issues  are  not  fixed  by  the  bill  of  the  creditors  who 
first  institute  the  proceeding,  but  that  the  proceeding  is  so 
flexible  as  to  admit  of  other  issues,  raised  by  the  petitions  of 
other  intervening  creditors,  and  the  defensive  pleadings 
thereto. 

§  3529.  Not  Necessary  to  Give  Stockholders  Fresh  Notice 
of  Claims  of  Creditors  Subsequently  Coming  in,  in  Order  to 
Support  Judgments  by  Default.  —  Where  the  proceeding  is 
brought  in  the  form  of  a  general  creditor's  bill,  in  behalf  of 
all  stockholders  who  may  come  in,  and  against  the  corpora- 

1  Allen  V.  Montgomery  E.  Co.,  11  742.    Examples  of  such  bills  held  not 

Ala.  437,  447.    Examples  of  such  Ulls  multifarious:  Burns  v.  Beck,  83  Ga. 

held  multifarious:   Cambridge  Water  471 ;  s.  c.  10  S.  E.  Eep.  121 ;  Pope  v. 

Works  Oo.  V.  Somerville  Dyeing  Co.,  Salamanca  Oil  Co.,  115  Mass.  286,  290. 

14  Gray  (Mass.),  193;  Pope  v.  Leon-  '  Ante,  §  3433. 

ard,  115  Mass.  286 ;  Ohio  Life  Ins.  &c.  '  Arthur  v.  Willius,  44  Minn.  409, 

Co.  V.   Merchants'   Ins.  &c.  Co.,  11  413. 
Humph.  (Tenn.)  1;  «.  c.  53  Am.  Dec. 
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tion  and  all  shareholders  who  can  be  found,  to  sequester  all" 
the  assets  of  the  corporation,  including  so  much  of  what  is- 
due  by  the  shareholders  upon  their  share  subscriptions,  as 
may  be  necessary  for  the  purpose  of  satisfying  its  debts, — it 
is  not  necessary  to  give  to  the  stockholders  successive  notice 
cf  the  claims  of  those  creditors  who  successively  come  in  and 
prefer  their  demands;  and  it  will  not  be  a  good  objection  to  a. 
judgment  by  default  rendered  against  a  particular  shareholder 
that  he  had  no  notice  other  than  the  original  summons;  since 
he  is  bound  to  take  notice  of  the  general  scope  of  the  proceed- 
ing, and  of  the  fact  that  other  creditors  may  come  in  and  pre- 
fer their  demands.* 

§  3530.  Averments  to  Excuse  the  Bringing  in  of  Insol- 
vents and  ISTon-residents.  —  Where  the  rule  of  the  statute  or  of 
the  jurisdiction  requires  all  the  shareholders  to  be  made  parties 
defendant,  except  where  it  is  useless  or  impossible  to  bring; 
them  all  in,  the  plaintiff  creditors  should  so  frame  their  bill,, 
by  appropriate  averments,  as  to  excuse  their  failure  to  join 
as  parties  defendant  those  stockholders  who  are  insolvent  or 
non-resident;  and  if  it  appears  that  all  the  stockholders  are 
not  brought  in,  and  if,  at  the  same  time,  the  bill  contains  no- 
such  averments,  a  demurrer  to  it  ought  to  be  sustained.^ 

§  3631.  Objection  for  "Want  of  Parties,  wlien  Waived. — 

In  a  proceeding  in  equity,  or  under  the  codes  in  the  nature  of" 
a  suit  in  equity,  an  objection  for  the  non-joiuder  of  the  cor- 
poration,' or  of  other  stockholders,*  is  waived,  unless  tahen  by- 
demurrer  or  answer;  it  cannot  be  raised  after  the  merits  have- 
been  litigated.'     The  non-joinder  of  stockholders  in  actions 

^  Spooner  v.  Bay  St.  Louis  Syndi-  Wilmington  &c.  Life  Ins.  Co.,  85  N.  0.. 

cate,   47  Minn.  464;   s.  c.  50  N.  W.  411. 

Kep.  601.  That  crediton  entitled  to  '  Potter  v.  Dear,  95  Cal.  578;  Urn- 
come  in  and  be  made  parties  are  not  sted  V.  Buskirk,  17  Ohio  St.  114; 
entitled  to  notice,  but  are  bound  by  Leucke  v.  Tredway,  45  Mo.  App.  507. 
representation,  see  ante,  §  3499.  *  Arthur  v.  Willius,  44  Minn.  409;,. 

^  Friend  V.  Powers,  93  Ala.  114 ;  s.  c.  s.  c.  46  N.  "W.  Kep.  851. 
South.  Kep.  392.    And  see  Bronson  v. 

"  Leucke  v.  Tredway,  45  Mo.  App.  507,  516. 
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to  charge  the  stockholders  with  the  payment  of  corporate 
■debts  is  taken  advantage  of  in  various  ways,  according  to  the 
practice,  statutory  or  otherwise,  prevailing  in  the  particular 
jurisdiction.  In  Massachusetts,  under  a  statute,  the  objection 
that  all  the  stockholders  in  a  corporation  are  not  made  defend- 
ants in  a  bill  in  equity,  to  charge  the  stockholders  for  the 
corporate  debts,  must  be  taken  by  plea  or  answer;  it  cannot 
he  taken  by  demurrer,  although  the  bill  shows  that  not  all  of 
the  stockholders  are  joined.'  In  an  action  at  law,  under  the 
-common-law  system,  it  stood  on  the  same  footing  as  the  case 
of  the  non-joinder  of  a  partner,  and  was  taken  advantage  of 
by  a  plea  in  abatement;  otherwise  the  defect  of  parties  was 
waived.^  Under  the  Louisiana  system,  the  objection  was 
xaised  by  exception  or  plea;^  while  under  the  code  of  New 
York,*  and  other  similar  codes,*  the  objection  is  waived,  if 
not  taken  by  demurrer  or  answer;  and,  if  any  of  the  stock- 
holders joined  as  parties  are  not  served  or  brought  into  court, 
the  defect  is  waived  if  the  others  go  to  trial  on  the  merits 
without  applying  to  have  the  cause  stayed  until  their  associates 
-are  brought  in.*  If  the  objection  is  seasonably  made  by  those 
rstockholders  who  are  brought  in,  it  may  afford  a  good  ground 
for  the  court,  master,  or  referee,  to  order  the  cause  to  stand 
-over  until  the  other  parties  are  brought  in.'  If  after  such  an 
order  of  postponement  or  continuance,  the  plaintiff  unreason- 
.ably  delays  bringing  in  the  other  stockholders,  it  would  seem 
to  be  good  ground  for  dismissing  his  bill.' 

1  Essex  Company  v.  Lawrence  Ma-  '  See    Johnson   v.    Eobinson,    20 

-chine  Shop,  10  Allen  (Mass.),  352.  Minn.  170.    In  all  jurisdictions,  and 

'  Allen  V.  Sewall,  2  Wend.  (N.  Y.)  in  all  forms  of  proceeding   against 

-327.  stockholders,  the  rulings  are  that  the 

*  Reynolds  v.  Feliciana  Steamboat  objection  for  want  of  necessary  parties 
■Co.,  17  La.  397,  407.  must  be  specially  raised  in  some  form 

*  Strong    V.    Wheaton,    38    Barb,  of  pleading: — in  a  suit  in  equity,  by 
(N.  Y.)  623.  plea  or  answer:  Essex  Co.  v.  Lawrence 

^  Arthur  v.  Willius,  44  Minn.  409;  Machine  Shop,  10  Allen  (Mass.),  352 ; 

.t.  c.  46  N.  W.  Rep.  851.  in  an  action  at  common  law,  hy  plea 

'  Arthur  v.  Willius,  supra.  in  abatement:  Allen  v.  Sewall,  2  Wend. 

''Ibid.    See  Northwestern  &c.  Co.  (N.   Y.)   327;    under    Civil   Code  of 

«.  Norwegian  &c.  Seminary,  43  Minn.  Louisiana  by  exception  or  plea:  Rey- 

449;  I.  c.  45  N.  W.  Rep.  8b8.  nolds  v.  Feliciana  Steamboat  Co.,  17 
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§  3532.  Joiningr  aa  Action  to  Enforce  Unpaid  Subscrip- 
tions with  an  Action  to  Enforce  Individual  Liability.  —  Under 
some  systems,  a  judgment  creditor  of  an  insolvent  corporation 
may  join,  in  the  same  action,  a  claim  to  compel  payment  of 
unpaid  subscriptions  for  stock,  and  a  claim  to  enforce  the 
individual  liability  of  stockholders,  for  the  satisfaction  of  hia 
judgment.^ 

§  3533.  Stockholders  not  Permitted  to  Sever  In  their 
Defenses. — It  follows  that  the  stockholders  cannot  be  permitted 
to  sever  in  their  defenses,  one  of  them  defending  by  demurrer,, 
and  the  others  by  answer.  "  To  allow  a  severance  in  the- 
mode  of  defense  would  let  in  all  the  inconveniences  which  the 
rule  of  the  common  law  in  regard  to  the  practice  by  which 
double  pleading  is  not  allowed,  was  intended  to  exclude.  For 
illustration:  If  the  demurrer  of  the  defendant  Kidder  be- 
disposed  of,  that  will  decide  the  merits  of  the  case,  and  the 
defendants  De  Rossett  and  others  will  not  have  had  an  oppor- 
tunity of  being  heard  by  counsel.  If  the  demurrer  should 
be  overruled,  the  case  will  in  effect  be  decided  against  them, 
and  if  it  be  sustained,  the  case  will  be  dismissed  as  to  Kidder, 
and  they  will  be  left  in  an  anomalous  condition."  ^ 

Article  III.     The  Relief  Granted. 

Section  Section 

3536.  Form  of  relief.  3538.  Order  of  assessment  not  grant- 

3537.  Ordering  an  assessment  upon        ,  ed  until  general  assets    ex- 

the  stock.  hausted. 

La.  397, 407;  and,  under  the  Ne-w  York  Graves,  25  Mo.  App.  164;  Pike  n. 
and  Wisconsin  Codes  of  Procedure,  Martindale,  91  Mo.  268.  The  rule- 
by  demurrer  or  answer:  Strong  v.  extends  even  to  the  objection  that 
Wheaton,  38  Barb.  (N.  Y.)  616;  there  has  been  a  misjoinder  of  parties, 
Arthur  v.  Willius,  44  Minn.  409;  s.  c.  and  reaches  to  the  objection  that  the 
46  N.  W.  Eep.  851.  Such  is  the  rule  defendants  -were  improperly  joined^ 
under  the  Missouri  Code  of  Procedure  Anderson  v.  McPike,  41  Mo.  App.  328 ; 
(E.  S.  Mo.  1889,  §§  2043,  2047),  under  Taber  v.  Wilson,  34  Mo.  App.  89. 
which  an  objection  for  defect  of  par-  ^  Warner  v.  Oallender,  20  Ohio  St. 
ties  is  waived,  if  not  taken  by  demurrer  190. 

or  answer.    Michael  v.  St.  Louis  &c.  ^  Von  Glahn  v.  De  Eossett,  76  K.  0. 

Ins.  Co.,  17  Mo.  App.  23;  Hagar  v.  292. 
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Section  Section 

3539.  Assessments  and  contributiona  where  prior  ones  prove  insuf- 

to  be  ratable.  flcient. 

3540.  Assessing  solvent  stockholdera     3543.  Form  and  substance  of  the  de- 

to  make  up  deficiencies.  cree. 

3541.  To  what  extent  resident  stock-     3544.  Entering  a  decree  as  to  the  rights 

holders  assessed  where  some  of  those  before  the  court, 

are  non-residents.  3545.  Distribution  where  the  plaintiff 

5642.  Making  additional  assessments  is  himself  a  stockholder. 

§  3536.  Form  of  Relief.  —  It  is  a  part  of  the  ordinary 
method  of  equity  procedure  that  aii  account  taken,  in  order 
to  ascertain  what  debts  are  to  be  paid  and  to  whom,  and  what 
stockholders  within  the  jurisdiction  are  required  to  contribute 
to  their  payment  and  to  what  extent.*  If  the  judgment  cred- 
itor is  also' a  stockholder  in  the  corporation,  he  may,  accord- 
ing to  one  theory,  proceed,  under  a  well-known  branch  of 
equity  jurisdiction,  to  have  his  statutory  liability  set  off  against 
his  judgment;^  and  the  facility  with  which  such  a  remedy  may 
be  afforded  in  equity  has  been  supposed  to  vindicate  the  juris- 
diction of  that  forum;  though  the  better  view  is  that  this 
right  does  not  exist  in  ordinary  cases  after  insolvency,  but  that 
he  must  pay  up  as  a  debtor,  and  then  take  his  distributive  share 
as  a  stockholder.^  Equitable  relief  has  sometimes  gone  so 
far  as  to  award  an  execution  against  a  particular  stockholder 
who  had  paid  nothing  for  his  shares,  to  the  extent  of  the  whole 
amount  due  thereon.^  This  is  upon  the  theory  that  where 
the  creditor  has  exhausted  his  remedy  at  law,  he  is  entitled 
to  be  subrogated  in  equity  to  the  rights  of  the  corporation  as 
against  any  shareholder,  and  tohave  a  decree  awarding  him 
an  execution  against  such  shareholder,  for  the  full  amount 
due  by  the  latter  to  the  corporation,  provided  so  much  be  nec- 
essary to  satisfy  his  judgment.* 

'  Holmes  v.  Sherwood,  3  McOrary  '  Hickling  v.  Wilson,  104  111.  54. 

(U.  S.),  405;  s.  c.  16  Fed.  Eep.  725;  '  Ibid.     Other   cases    proceeding 

Bronson  I).  Wilmington  &c.  Life  Ins.  substantially  on  this  theory  are  Hatch 

Co.,  85  N.  0.  411.  V.  Dana,  101 U.  S.  205 ;  Marsh  v.  Bur- 

"  Geery  v.  New  York  &c.  Steam-  roughs,!  Wood  (TJ. S),  468;  Potter  v. 

ship  Co.,  12  Abb.  Pr.  (N.  Y.)  268.  Dear,  95  Gal.  578 ;  Baines  v.  Babcock, 

»  Post,  §  3786.  95  Gal.  581 ;  s.  c'  29  Am.  St.  Eep.  158. 
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§  3537.  Ordering  an  Assessment  upon  the  Stock.  —  But  the 

chief  kind  of  relief,  whether  the  corporation  is  being  wound 
up  by  a  receiver  appointed  by  the  court,  or  under  a  voluntary 
or  statutory  assignee  or  trustee,  consists  in  ordering  an  as- 
sessment upon  the  shares,  or  against  the  shareholders,  either 
to  call  in  so  much  of  what  remains  unpaid,  or  sometimes  *  to 
enforce  a  superadded  statutory  liability.  Recurring  to  the 
doctrine  that  the  assets  of  an  insolvent  corporation  are  a  trust 
fund  for  its  creditors,^  and  to  the  rule  that  a  court  of  equity 
will  never  allow  a  trust  to  fail  for  want  of  a  trustee,  the  prin- 
ciple at  once  suggests  itself,  that  if  the  directors,  whose  duty 
it  is  to  order  an  assessment  to  call  in  what  is  necessary  to 
meet  the  demands  of  creditors,  fail  or  refuse  so  to  act,  a  court 
of  equity  will,  by  an  order  of  court,  make  the  call,  so  to 
speak,  and  appoint  a  trustee  (receiver),  if  necessary,  to  collect 
the  same,  and  enforce  payment  of  the  same  by  the  proper 
actions  against  the  stockholders  distributively.'  It  seems  to 
have  been,  at  one  time,  the  practice  in  England  to  award  a 


"  AnU,  §  3104 ;  post,  5  3560. 

'^  Ante,  §  2951,  et  eeg. 

'  Glenn  v.  Semple,  80  Ala.  159;  s.  c. 
60  Am.Eep.  92;  Ee  Glen  Iron  Works, 
13  Phila.  (Pa.)  479:  Lewis  v.  Glenn, 
84  Va.  947;  s.  c.  6  S.  E.  Eep.  866; 
Glenn  v.  Williams,  60  Md.  93 ;  Sanger 
V.  Upton,  91  17.  S.  56;  Upton  v.  Trib- 
ilcock,  91  U.  S.  45;  Webster  v.  Up- 
ton, 91  U.  S.  65 ;  8.  c.  15  Am.  Law  Eeg. 
(n.  s.)  638;  Halli).  United  States  Ins. 
Co.,  5  Gill  (Md.),  484;  Hatch  v.  Dana, 
101  U.  S.  205 ;  Hawkins  v.  Glenn,  131 
U.  S.  319;  Adler  v.  Milwaukee  &c. 
Brick  Co.,  IS  Wis.  57,  61;  Thompson 
V.  Eeno  Sav.  Bank,  19  Nev.  242 ;  s.  c. 
3  Am.  St.  Eep.  883;  Ward  v.  Gris- 
woldville  Man.  Co.,  16  Conn.  593; 
Dalton  &c.  E.  Oo.  </.  McDaniel,  56  Ga. 
191 ;  Crawford  v.  Eohrer,  59  Md.  599 ; 
Marsh  v.  Burroughs,  1  Wood  (U.  S.), 
468;  Upton  v.  Hansbrough,  3  Biss. 
(U.  S.)  417 ;  Great  Western  Tel.  Oo.  v. 
Gray,  122  111.  630;  s.  c.  (with  note)  27 
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Am.  Law  Eeg.  (n.  s.)  160 ;  Lamar  Ins. 
Co.  V.  Moore,  84  111.  575;  Patterson  v. 
Lynde,  112  111.  196,  208.  The  same 
power  was  possessed  by  the  District 
Courts  of  the  United  States  as  courts  of 
bankruptcy  under  the  late  Bankruptcy 
Act  o£  Congress.  Upton  v.  Hans- 
brough, supra;  Sanger  r.  Upton,  supra; 
Myers  v.  Seeley,  1  Cent.  L.  J.  451. 
Assessments  made  upon  the  stock- 
holders of  a  bankrupt  corporation  by 
the  assignee  in  bankruptcy,  directed 
and  sanctioned  by  the  District  Court 
having  jurisdiction  of  the  bankrupt, 
were  conclusive  and  could  not  be  im- 
peached collaterally.  Michener  v.  Pay- 
son,  13  N.  B.  E.  49.  So,  the  determina- 
tion of  the  Comptroller  of  the  Currency 
to  appoint  a  receiver  of  a  national  bank, 
and  his  action  in  levying  the  assess- 
ment, are  conclusive  upon  debtors  and 
shareholders.  Peters  v.  Foster,  56 
Hun  (N.  Y.),  607;  s.  c.  32  N.  Y.  St. 
Eep.  174;  10  N.  Y.  Supp.  389. 


PROCEEDINGS  IN  EQUITY.     [3  Thomp.  Coip.  §  3537. 

■mandamus  against  the  directors,  at  the  suit  of  a  judgment 
■creditor  of  the  corporation,  to  compel  them  to  make  the  neces- 
sary calls  to  raise  funds  to  satisfy  his  execution;^  but  this 
remedy  has  been  denied,  for  reasons  which  demonstrate  the 
superior  efficacy  of  the  remedy  in  equity.^  This  remedy  has 
never  obtained  in  this  country;  and  in  some  cases  it  has 
been  said  that  it  is  not  necessary  to  resort  to  it,  since  the  rem- 
•€dy  in  equity  is  more  effectual.'  Referring  to  this  subject,  it 
is  said  by  Sir  Nathaniel  Lindley,  citing  the  authorities  in  the 
margin:  "  But  as  before  the  judicature  acts,  a  court  of  equity 
would,  so  now,  it  is  submitted,  any  division  of  the  High 
■Court  will,  if  necessary,  assist  a  person  entitled  to  payment 
-out  of  the  funds  of  a  company,  by  making  a  call  on  the  share- 
holders, and  compelling  them  to  furnish  so  much  of  the  un- 
paid-up  capital  as  may  be  required  to  liquidate  the  demand 
'Upou  them.*    Whether  they  can  be  compelled  to  furnish  more 


1  Keg.  V.  Ledgard,  1  Ad.  &  El. 
■<N.  B.)  616;  Eex  v.  St.  Katharine  Dock 
•Co.,  4  Barn.  &  Ad.  360;  Peg.  v.  Vic- 
toria Park  Co.,  1  Ad.  &  El.  (n.  s.)  288. 

'  Eeg.  V.  Victoria  Park  Co.,  1  Ad. 
.&  El.  (N.  s.)  288.  In  this  case,  the 
mandamus  was  refused,  it  appearing 
that  calls  sufficient  to  satisfy  the  judg- 
ment had  been  made  but  not  paid, 
-and  that  the  company  had  not  any 
longer  the  proper  officials  for  making 
•such  calls.  But  the  decision  did  not 
•diminish  the  authority  of  Eex  v.  St. 
Katharine  Dock  Co.,  supra,  as  to  the 
power  of  the  court  to  award  such  a 
■mandamus  in  a  proper  case.  In  Eeg, 
V.  Ledgard,  1  Ad.  &E1.  (n.  e.)  616,  the 
court  had  awarded  a  peremptory  man- 
damus to  compel  the  mayor,  alder- 
men, and  burgesses  of  a  municipal 
■corporation  to  make  a  borough  rate  for 
the  purpose  of  paying  installments  on 
a  bond  held  by  the  relators,  but  dis- 
charged a  rule  for  an  attachment  for 
disobeying  it,  on  the  ground  that  the 
mandamus  did  not  show  that  the  cor- 


poration had,  or  professed  to  have,  no 
other  means  of  payment ;  since  it  was 
not  for  the  prosecutor  to  select  the 
fund  out  of  which  payment  should  be 
made.  It  will  be  recalled  that,  by 
analogy  to  this  use  of  the  writ,  the 
courts  of  the  United  States  are  in  the 
constant  habit  of  issuing  this  writ 
against  the  members  of  county  courts, 
and  other  administrative  boards  of 
counties,  towns,  and  other  municipal 
and  guasi- municipal  corporations,  to 
compel  them  to  levy  taxes  for  the 
payment  of  judgments  recovered  on 
negotiable  bonds  issued  by  such  bod- 
ies and  upon  the  coupons  represent- 
ing installments  of  interest  thereon. 

'  Ward  V.  Griswoldville  Man.  Co., 
16  Conn.  593;  Dalton  &c.  E.  Co.  v. 
McDaniel,  56  Ga.  191, 195. 

*  "  Law  tJ.London  Indisputable  Pol. 
Co.,  1  Kay  &  J.  223;  Ex  parte  Dur- 
ham, 4  Kay  &  J.  517 ;  Talbot's  case, 
6  De  Gex  &  S.  386.  The  7  &  8  Vict., 
ch.  113,  §  31,  provided  for  making 
calls  for  the  indemnity  of  a  share- 
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than  their  respective  unpaid-up  installments,  depends  in  each 
case  upon  the  constitution  of  the  company,  i.  e.,  upon  whether 
the  liability  of.  the  shareholders  is  limited  or  unlimited."  ^ 
But  while  a  call  is  not  necessary  in  order  to  furnish  relief  in 
equity,  it  is  necessary,  in  order  to  entitle  an  attaching  or  judg- 
ment creditor  of  the  corporation  to  proceed  by  garnishment 
against  the  stockholder,^  for  reasons  hereafter  given.' 

§  3538.  Order  of  Assessment  not  Granted  until  General 
Assets  !Exhausted.  —  In  the  exercise  of  this  function,  a  court 
of  equity  will  not  order  an  assessment  against  the  stock- 
holders or  make  a  decree  against  them,  until  it  is  made  to 
appear  that  the  other  assets  of  the  corporation  have  been 
exhausted,  or  that  such  an  assessment  or  decree  is  necessary 
for  the  payment  of  the  debts.''  The'  receiver,  assignee  in 
bankruptcy,  or  other  representative  of  the  creditors  of  the 
corporation,  is,  under  the  general  principles  of  equity, 
charged  with  the  duty  and  trust  of  collecting  from  the  share- 
holders enough  of  what  is  due  the  corporation,  in  respect  of 
their  several  holdings,  to  liquidate  the  debts  of  the  company 
when  added  to  its  other  assets,  and  to  pay  the  costs  of  the 
proceeding;  and  he  cannot  collect  any  more;  he  cannot  col- 
lect money  from  the  stockholders  for  the  purpose  of  pay- 
ing it  back  to  them  in  a  final  distribution.* 

holder  who  had  been  compelled  to  pay  collect  unpaid  subscriptions  may  b& 

a  debt  of  the  company.    No  act  now  made  by  a  judge  in  chambers.    Oiti- 

in  force  contains  any  such  provision ;  zens'  &c.  Sav.  Bank  v.  Gillespie,  115- 

but  his  right  to  indemnity  in  such  a  Pa.  St.  564;  s.  c.  9  Atl.  Eep.  73.    Oir- 

case  is  clear.    Whether  his  remedy  cumstances  under  which  a  court  of 

would  be  by  action  or  by  a  petition  to  chancery  will  not  order  a  call :    II& 

wind  up  would  depend    on   circum-  Bank  of  Hindustan  &c.,  L.  E.  5  Oh., 

stances."  400. 

1  Lind.  Gomp.  Law,  5th  ed.,  412,  *  Crease    v.    Babcock,    10     Met. 

413.  (Mass.)  525,  567;  Robertson  ti.  Noen- 

'  Bingham  v.  Bushing,  5  Ala.  403.  inger,  20  111.  App.  227 ;  Bell's  Appeal, 

»  Post,  §  3578.    As  courts  of  equity  115  Pa.  St.  88 ;  s.  c.  2  Am.  St.  Eep> 

modeled  after  the  English  court  of  532. 

chancery  are  always  open  and  have  '  Scovill  v.  Thayer,  105  U.  S.  143,. 

no  terms,  an  order  authorizing  an  as-  155.     It  has  been  held,  under  the 

•ignee  for  the  benefit  of  creditors  to  New    York  Act    of    1849,  rendering 
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§  3539.  Assessments  and  Contributions  to  be  Ratable.  — 

Stockholders  will  be  assessed  and  will  be  required  to  contri- 
bute ratably  in  proportion  to  their  respective  holdings  of  the 
stock  of  the  corporation/  Hence,  where  there  have  been  two 
successive  suits  to  enforce  the  liability  of  stockholders,  those 
who  were  not  parties  in  the  former  suit  should  be  required  ta 
contribute  what  they  would  have  contributed  had  they  been 
parties  to  it, — in  other  words,  they  must  make  up  their  defi- 
ciencies,— before  another  general  horizontal  assessment  can 
be  made.''  Statutory  schemes  have  already  been  noticed 
under  which  the  transferers  of  shares  remain  liable  to  cred- 
itors for  a  stated  period  after  having  transferred  their  shares. 
No  reason  is  perceived  why  the  equities  between  such  assign- 
ers  as  have  responded  to  such  liability,  and  their  assignees,  if 
any,  remain  open,  and  if  all  are  parties,  may  not  be  adjusted 
in  a  final  decree  in  equity.* 

§  3540.  Assessing:  Solvent  Stoc^kholders  to  Make  up 
Deficiencies.  —  Whether  in  case  some  of  the  stockholders  fail 
to  respond  to  such  an  assessment  by  reason  of  their  insol- 
vency, another  assessment  can  be  laid  upon  the  solvent  stock- 
holders to  make  up  the  deficiency,  must  obviously  depend 
upon  the  grounds,  contractual  or  statutory,  upon  which  the 
assessment  proceeds.  Where  the  liability  is  for  what  remains: 
unpaid  in  respect  of  the  share  subscription  of  the  stockholder^ 
then  it  is  believed  tliat  he  cannot  resist  an  assessment  neces- 
sary to  raise  a  fund  to  liquidate  the  debts  of  the  corporation,, 
on  the  ground  that  if  other  stockholders  had  responded  the 
assessment  would  not  have  been  necessary.     In  other  words^ 

stockholders  of    certain   banks  indi-  '  Ante,  §  1721 ;  Perkins  v.  Sanders,, 

yidually  liable  for  the  debts  of   the  56  Miss.  733;  Godfrey  v.  Terry,   97 

bank,  .that  the  Supreme  Court   has  TJ.  S.  176,  177 ;  Pike  v.  Bangor  &c.  E. 

power  to  order  an  apportionment  of  Oo.,68Me.  445;  GreatWesteraTel.  Co., 

the  debts  of  the  corporation  among  v.  Burnham,  79  Wis.  47 ;  s.  c.  24  Am. 

the  stockholders,  notwithstanding  St.  Eep.  698.  Compare  ante,  §  3094. 
there  is  a  large  amount  of  assets  in  *  Wood  v.  Wood,  40  111.  App.  182. 

the  receiver's  hands  not  disijpsed  of.  *  Eailroad  Co.  v.  Smith,  48  Ohio 

Ee  Eeciprocity  Bank,  29  Barb.  (N.  Y.)  St.  219 ;  s.  c.  31  N.  E.  Eep.  743. 
369. 

2571 


3  Thomp.  Corp.  §  354:0.]     liability  of  stockholders. 

in  such  a  case,  the  solvent  members  are  liable  to  be  assessed 
ior  the  purpose  of  making  up  the  deficiency  produced  by  the 
failure  of  those  who  are  insolvent.'  Under  this  rule  the  plain- 
tiffs in  a  general  creditors'  bill  will  take  a  decree  against  such 
stockholders  as  are  properly  made  parties  to  the  bill,  or  who 
become  parties  voluntarily,  who  are  found  to  be  solvent,  for 
the  whole  amount  of  their  debt  and  costs,  to  be  apportioned 
Among  them  pro  rata,  each  paying  such  proportion  of  the 
whole  debt  as  his  stock  bears  to  the  whole  amount  of  stock 
•owned  by  the  solvent  stockholders  who  are  or  may  be  parties 
to  the  bill.^  If  a  deficiency  results  from  some  of  the  stock- 
holders being  insolvent,  there  may  be  a  second  assessmenl 
upon  those  who  are  solvent,  until  the  creditors  are  satisfied 
or  the  liability  of  the  stockholders  is  exhausted.'  This  being 
the  rule,  a  decree  may  go  at  once  against  all  the  solvent 
stockholders  within  the  jurisdiction,  who  have  been  made 
parties, for  the  whole  amount  due,  where  it  is  apparent  that, 
in  any  event,  it  will  be  necessary  to  call  in  all  that  is  due 
from  them  in  order  to  satisfy  the  demands  of  creditors.*  But 
there  are  constitutional  provisions,'  statutes,"  and  even  judi- 
cial theories,  under  which  each  stockholder  is  liable  for  his 

^  Godfrey  v.  Terry,  97  U.  S.  171,  Now,  it  is  an  unheard-of  proposition 
177 ;  Hunger  v.  Jacobson,  99  111.  349 ;  that  if,  while  the  corporation  is  a  go- 
Hodgea  v.  Silver  Hill  Mining  Co.,  9  ing  concern,  the  board  of  directors 
Or.  200 ;  Perkins  v.  Sanders,  56  Miss,  find  it  necessary  to  raise,  by  assessing 
733 ;  Leucke  v.  Tredway,  45  Mo.  App.  its  shares,  a  given  sum  of  money  to 
-507.  The  proposition  which  has  been  liquidate  its  debts,  and  it  is  found 
sometimes  advanced  that  the  assess-  that,  by  reason  of  the  insolvency  of 
ment  rhust  be  ratable  in  the  sense  some  of  the  stockholders,  the  assess- 
that  those  stockholders  who  are  sol-  ment  does  not  raise  the  required  sum, 
vent  cannot  be  further  assessed  within  —  they  are  disabled  from  making  an- 
the  limits  of  their  liability,  to  make  other  assessment  to  make  up  the  de- 
up  deficiencies  caused  by  insolvents  to  ficiency.  See  ante,  5  1961. 
respond  to  their  assessments,  —  is  '  Erickson  v.  Nesmith,  46  N.  H. 
43trangely  untenable,  at  least  in  cases  371. 

-where    the    assessment  is    formally  '  Godfrey  v.  Terry,  97  U.  S.  171, 

what  is  due  on  the  share  subscrip-  177. 

tion ;  and  this  will  appear  when  it  is  *  Munger  v.  Jacobson,  99  HI.  349. 

considered  that,  in  making  the  as-  '  Ante,  §  3001. 

«essments,  the  court  acts  merely  as  a  '  Ante,  5§  3092,  3093. 

substitute  for  the  board  of  directors. 
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proportionate  share  of  the  corporate  debts  individually  and 
not  as  a  guarantor  or  surety  for  his  co-stockholders.  In  such. 
a  case  the  creditors,  and  not  the  co-shareholders,  become  the- 
guarantors  of  the  shareholders  who  may  turn  out  to  be  insol- 
vent, and  no  shareholder  is  liable  to  pay  any  further  propor- 
tion in  consequence  of  the  inability  of  any  other  shareholder 
to  pay  his  proportion.^ 

§  3541.  To  What  Extent  Kesident  Stockholders  Assessed. 
Where  Some  are  Non-residents.  —  If  we  take  the  premise 
already  stated,^  that  creditors  are  entitled  to  proceed  against 
those  stockholders  who  are  to  be  found  within  the  jurisdiction,. 
and  are  entitled  to  disregard  the  others,  it  should  seem,  as  a. 
natural  conclusion,  that  they  would  be  entitled  to  have  the 
stockholders  whom  they  succeed  in  making  defendants 
respond,  to  the  extent  necessary  to  liquidate  the  demands  of 
the  plaintiff  creditors,  until  the  limit  of  their  contractual  or 
statutory  liability  has  been  exhausted.'  But  under  a  cas& 
presenting  somewhat  peculiar  circumstances,  Mr.  Justic© 
Story  declined  to  charge  the  stockholders  who  were  within 
the  jurisdiction  and  before  him,  with  any  more  than  their 
proportionate  share  of  the  debts."*  Under  the  present  statu- 
tory system  in  Ohio,  if  a  stockholder  disposes  of  his  stock  tO' 
parties  who  are  insolvent  or  beyond  the  jurisdiction  of  the  court, 
but,  during  the  time  he  held  it,  certain  debts  accrued  against 
the  corporation,  the  decree  is  properly  made  against  him  for 
his  proportion  of  such  debts.* 

§  3542.  Making  Additional  Assessments,  where  Prior 
Ones  Prove  Insufficient.  —  From  the  premise  that  the  solvents 
are  assessable  to  make  up  the  deficiency  caused  by  the  failure 
of  the  insolvents  to  respond,"  it  follows  that  if,  by  reason  of 

1  Ee  Maria  Anna  &c.  Coke  Co.,  6  *  Woodi). Dummer, 3Mason(U.S.), 

Oh.  Div.  447.  309,  322. 

'  Ante,  §  3495.  *  Mason  v.  Alexander,  44  Ohio  St. 

"  This  was  the  theory  of  the  Supe-  318,  338 ;  following  Brown  v.  Hitch- 

rior  Court  of  Cincinnati,  in  Wehrman  cock,  36  Ohio  St.  667.  See  ante,  §  3226. 
tu  Keakirt,  1  Cin.  Sup.  (Ohio)  230.  *  Ante,  §  3094. 
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the  insolvency  of  some  of  the  stockholders,  it  turns  out  that 
one  assessment  does  not  raise  sufficient  funds  to  meet  the 
<iemands  of  the  creditors,  a  second  assessment  may  be  made;  ^ 
though,  under  a  statute,  it  has  been  held  that  a  second  assess- 
ment is  not  authorized.^  This,  however,  is  not  the  sound 
Yiew,  unless  the  power  of  making  a  second  assessment  is 
restrained  by  statute,  and  then  the  statute  is  at  fault.  The 
power  to  make  such  calls  is  not  exhausted  by  one  effort;  and 
•even  where  the  case  is  transferred  to  another  court  of  com- 
petent jurisdiction,  that  court  may  make  a.  further  call? 

§  3543.  Form  and  Substance  of  the  Decree.  —  There  is  a 
variety  of  thought  and  practice  on  this  subject.  The  view 
most  consonant  with  the  aims  and  objects  of  a  winding-up 
proceeding  in  equity  is  that,  before  a  decree  can  be  made  an 
uccount  should  be  taken  of  the  debts  to  be  liquidated  and  of 
the  amount  due  by  each  shareholder,  from  which,  after  deduct- 
ing the  available  assets  in  hand,  the  total  sum  to  be  raised 
should  be  ascertained  and  apportioned  among  the  several 
contributories,  after  which  a  decree  should  go  against  each 
shareholder  for  his  proportion.*  Of  course,  if  the  plaintiff 
fails  to  prove  that  all  of  those  whom  he  impleads  are  in  fact 
stockholders,  this  will  not  prevent  him  from  proceeding  to 
judgment  against  the  rest.^  Where  the  liability  is  proportion- 
ate to  the  amount  of  shares  and  to  the  value  thereof  which 
jeach  individual  may  hold  in  the  corporation,  the  value  of  the 
stock,  in  estimating  the  amount  which  each  stockholder  has 
to  pay  is  to  be  taken  at  its  par  value.^  So  far  as  practicable, 
and  within  limits  already  stated,  the  burden  must  be  ratably 
distributed;  and  therefore  if  some  of  the  stockholders,  without 
any  excuse  therefor,  have  not  been  served  with  process,  it  will 
be  error  to  assess  the  whole  indebtedness  upon  those  who  have 


1  Godfrey  v.  Terry,  97  U.  S.  171,  *  Bell's  Appeal,  115  Pa.  St.  88; 

177.  8.  c.  2  Am.  St.  Eep.  532. 

'  Ee  HoUister  Bank,  27  N.  Y.  393;  "  McHose  v.  Wheeler,  45  Pa.  St. 

«.  c.  84  Am.  Dec.  292.  32 ;  Porter  v.  Kepler,  14  Ohio,  127 

»  Glenn  v.  Liggett,  135  U.  S.  533.  •  Lane  v.  Morris,  10  Ga.  162. 
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been  served.^  Where  one  creditor  sues  in  behalf  of  himself 
and  other  creditors,  the  decree  need  not  be  limited  to  the 
recovery  of  so  much  as  is  necessary  to  discharge  the  indebted- 
ness due  to  the  moving  creditor;  but  it  should  be  for  the 
recovery  of  enough,  if  possible,  to  discharge  all  the  debts  of 
the  corporation  and  the  costs  of  the  litigation.^ 

§  3544.  Entering-  a  Decree  as  to  the  Kig-hts  of  Those  before 
the  Court.  —  Though  all  the  shareholders  are  properly 
united  in  one  suit  in  equity,  yet,  under  a  charter  making  the 
shareholders  liable  severally,  and  not  jointly,  when  the  rule 
of  apportionment  has  been  ascT'^'^tained  and  the  cause  pre- 
pared as  to  any  one  of  them,  there  seems  no  good  reason  why 
he  should  not  be  required  to  do  justice  without  delaying  until 
the  others  can  be  reached.  It  has,  therefore,  been  held  proper 
in  such  a  case  to  let  a  decree  go  against  a  portion  of  the  share- 
holders, and  to  continue  the  cause  as  to  the  others.'  It  is  not 
perceived  on  what  ground  it  can  be  regarded  as  error,  for  the 
court,  without  waiting  for  other  necessary  parties  to  be 
brought  in,  to  adjudicate  as  to  the  rights  of  those  before  the 
court,  where  this  can  be  done  without  prejudice  to  those  not 
before  it.*  So,  under  a  statute  making  the  stockholders  of 
certain  corporations  jointly  and  severally  liable  for  certain 
debts  of  the  company,  the  liability  being,  in  the  view  of  the 
court,  that  of  partners,  it  has  been  held  that  the  plaintiff  might 
have  a  decree  against  such  stockholders  as  were  properly  made 
parties  to  his  bill,  or  who  had  become  parties  thereto  volun- 
tarily, who  were  found  to  be  solvent,  for  the  whole  amount  of 
their  debt  and  costs,  to  be  apportioned  among  them  pro  rata, 
according  to  the  amount  of  stock  owned  by  each,  each  paying 
such  proportion  of  the  whole  debt  as  his  stock  bore  to  the 
whole  amount  of  the  stock  owned  by  solvent  stockholders  who 

*  Bonewitz  v.  Van  "Wert  County  v.  Feliciana  Steamboat  Co.,  17  La. 

Bank,  41  Ohio  St.  78.  397,  407,  where  this  practice  was  held 

'  Thompson  v.  Eeno  Savings  Bank,  to  be  erroneous. 
19  Nev.  242  -,8.0.3  Am.  St.  Eep.  883.  *  Mason  v.  Alexander,  44  Ohio  St. 

'  Castleman    v.  Holmes,   4   J.   J.  318, 
Marsh.  (Ky.)  1.    But  see  Eeynolds 
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were  parties  to  the  bill.  But  it  would  not  do  for  the  plaintiffs- 
to  settle  upon  such  as  they  called  solvent,  and  omit  the  rest^ 
the  fact  of  solvency  was  to  be  settled  upon  proof,  by  the- 
court  or  by  a  master.' 

§  3545.  Distribution  where  thie  Plaintiff  is  Himself  a  Stock- 
holder.—  If  the  complainant  himself  be  a   stockholder,   he 
should  be  made  to  contribute  his  share  to  his  own  debt,  and 
to  all  other  debts  that  may  be  established.*     It  has  been  held 
that  the  amount  due  on  the  shares  of  those  stockholders  who 
are  creditors  should  be  deducted  from  the  amount  due  in 
respect  of  their  stock,  and  that  they  should  participate  equally 
with  other  creditors  in  the  distribution  of  the  balance.'     The- 
simple  meaning  of  this  is,  that  those  shareholders  who  are- 
creditors  must  pay  up  as  contributories,   and  may  then  take 
their  dividends  as  shareholders,  and  that  this  may  be  done^ 
without  the  formality  of  making  payments  back  and  forth,  or- 
exchanging  checks,  but  may  be  done  in  the  form  of  adjusting- 
the  cross-accounts  and  striking  the  balance  to  be  paid  either- 
way.* 

1  Erickson  v.  Nesmith,  46  N.  H.  •  Emmert  v.  Smith,  40  Md.  123. 

371.  *  Fast,  d  3819. 

'  Perkins  v.  Sanders,  56  Miss.  733. 
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3571. 


§  3549.  Scope  of  This  Chapter.  —  It  is  proposed  to  consider 
in  this  chapter  the  circumstances  under  which  the  right  of 
action  against  shareholders,  whether  to  recover  what  is  due 
from  them  to  the  corporation  in  respect  of  their  unpaid  share 
subscriptions,  or  to  enforce  a  superadded  statutory  liability, 
vests  in  a  receiver  of  the  assets  of  a  corporation  appointed 
by  a  court  of  equity,  an  assignee  under  a  statute  of  bauk- 
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ruptcy,  an  assignee  under  a  State  insolvent  law,  a  voluntary 
assignee  or  trustee  under  a  deed  of  trust  made  by  the  cor- 
poration for  its  creditors,  an  assignee  under  an  assignment 
by  the  corporation  of  a  stock  subscription,  or  other  per- 
son claiming  in  a  representative  character  in  right  of  the 
corporation  or  of  its  creditors.  In  the  course  of  the  discus- 
sion there  will  be  two  principal  inquiries:  1.  Under  what 
circumstances  the  right  of  action  exists  in  such  representative 
person,  as  against  the  creditors  of  a  corporation,  regarding 
them  collectively  or  distributively.  2.  Under  what  circum- 
stances the  right  of  action  exists  in  him  as  against  the  corpo- 
ration itself.  Some  incidental  questions  will  necessarily  be 
considered  in  the  course  of  the  discussion,  and  some  incidental 
matters  will  be  referred  to,  which  cannot  be  conveniently 
grouped  elsewhere. 

§  3550.  The  General  Rule  Stated. — We  may  open  this  dis- 
cussion with  the  statement  of  the  general  rule  that  whatever 
is  deemed  in  law  or  equity  to  be  assets  of  the  corporation  passes 
to  its  receiver,  assignee  in  bankruptcy,  or  other  voluntary 
assignee  or  trustee,  under  a  proceeding  taken  or  an  assign- 
ment made  for  the  benefit  of  its  creditors  by  reason  of  its 
insolvency;  and  that,  on  the  other  hand,  where  statutes  have 
made  its  stockholders  liable  to  its  creditors  in  such  a  way  that 
the  right  of  action  vests  in  the  creditors  directly  against  the 
stockholder  or  stockholders,  it  does  not  pass  to  such  receiver, 
assignee  in  bankruptcy,  or  other  voluntary  assignee  for  cred- 
itors; and  such  under  some  systems,  though  not  under  others, 
is  the  ordinary  superadded  statutory  liability  of  the  stock- 
holders. 

§  3551.  General  Rule  that  Right  of  Action  for  Unpaid 
Subscriptions .  Passes  to  Receiver,  Assignee,  Trustee,  etc.  — 

The  general  rule  is,  that  the  right  possessed  by  the  corpora- 
tion while  it  is  a  going  concern,  upon  an  assessment  duly 
made  and  notified  under  principles  already  discussed,*  to  pro- 

•  Ante,  §  1701,  et  aeg, 
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•ceed  against  its  stockholders  to  collect  from  them  what 
remains  unpaid  in  respect  of  their  holdings  of  shares,  passes, 
in  the  event  of  its  insolvency,  to  whatever  representative  sue- 
ceeds  to  it,  whether  by  the  appointment  of  a  court  of  justice 
or  by  its  voluntary  selection,  for  the  purpose  of  collecting  its 
assets,  paying  its  debts,  and  winding  up  its  affairs.  For  the 
■purpose  of  calling  in  such  assets  and  enforcing  the  payment 
•of  the  calls,  he,  subject  to  the  superintendence  and  direction 
of  the  court  which  has  charge  of  the  administration,  stands 
in  the  place  previously  occupied  by  the  directors  of  the  corpo- 
ration.^ Where  the  right  of  action  hfis  thus  passed  to  one 
•who  stands  as  the  representative  of  all  the  parties  in  interest, 
it  necessarily  follows  that  it  has  passed  to  the  exclusion  o^  a 
separate  right  of  action  on  the  part  of  any  single  party  in 
interest,  and  that  a  single  creditor  cannot  thereafter  prosecute 
a  separate  action  to  cliarge  the  stockholders;  and  further,  that 
such  an  action  on  the  part  of  a  single  creditor  will,  in  con- 
formity with  what  has  already  been  stated,^  be  enjoined.' 

§  3552.  Kigbt  of  Action  in  Assignee  in    Bankruptcy.  — ■ 

Upon  like  grounds,  an  assignee  in  bankruptcy,  under  the  late 
Federal  Bankruptcy  Law,  might  sue  to  recover  the  amounts 
due  by  stockholders  on  account  of  their  stock  subscriptions.'' 

'  Hightower   v.  Thornton,   8  Ga.  Van  Wagenenr.  Clark,  22  Hun  (N.Y.), 

486,  504 ;  a.  c.  52  Am.  Dec.  412 ;  Ean-  497 ;  Means's  Appeal,  85  Pa.  St.  75. 
kine  v.  Elliott,  16  N.  Y.  377;  Sagory  '  Ante,  §3520;  Minnesota  Thresher 

V.  Dubois,  3  Sandf.  Oh.  (N.  Y.)  466;  Man.  Co.  v.  Langdon,  44  Minn.  37; 

liewis  V.  Robertson,  13  Smedes  &  M,  «.  c.  46  N.  W.  Eep.  310,— where  it  is 

<Miss.)558;  Showalter  i).  Laredo  Im-  said:     "It  cannot  be  that  a  right 

provement  Co.,  83  Tex.  162;  s.  c.  18  of  creditors,  each  in  his  own  behalf, 

S.  W.  Eep.  491 ;  Minnesota  Thresher  to  maintain  actions  under  section  139 

Man.  Co.  V.  Langdon,  44  Minn.  37;  [of  the  Minnesota  statute]  can  exist 

^.   c.   46  N.  W.   Eep.   310;   Vander-  at  the  same  time."     So  held  in  Mer- 

werker  v. .  Glenn,  85  Va.  9 ;   s.  c.  6  chants'  Nat.  Bank  v.  Northwestern 

S.  E.  Eep.' 806;  27  Cent.  L.  J.  386;  4  &c.  Co.,  48  Minn.  361  j  g.  c.  51  N.  W. 

Eail  &  Corp.  L.  J.  84 ;  24  Am.  &  Eng.  Eep.  11 9. 
Corp.  Cas.  626;  Howard  v.  Glenn,  85  '  See  post,  ch.  187. 

Ga.  238;  «.  c.  11  S.  E.  Eep.  610;  21  «  Sawyer  v.  Hoag,  17  Wall.  (U.  S.) 

Am.  St.  Eep.  156 ;  Merchants'  Nat.  610 ;  Upton  v.  Tribilcock,  91  U.  S.  45 ; 

Bank  v.  Northwestern  Man.  &c.  Co.,  Webster  v.  Upton,  91  U.  S.  65 ;  Scovill 

48  Minn.  361 ;  s.  c.  51  N.  W.  Eep.  119;  v.  Thayer,  105  U.  S.  143;  Payson  v. 
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Otherwise  as  to  individual  liability  of  stockholders  or  directors 
under  the  provisions  of  statutes.^  The  court  of  bankruptcy 
might  make  the  assessments,^  and  it  was  discretionary  with 
that  court  whether  it  did  so  with  or  without  notice  to  the  stock- 
holder. At  all  events,  in  a  suit  by  the  assignee  the  propriety 
of  the  court's  action  in  this  regard  could  not  be  inquired  into.' 

§  3553.  Kiirlit  of  Action  in  Assignee  for  Creditors  under 
State  Assignment  Law. — The  unpaid  balances  owing  by  the 
shareholders  to  the  corporation  in  respect  of  their  shares  are, 
as  already  seen,  equitable  assets  of  the  corporation,*  and  are 
part  of  its  general  assets  which  constitute  a  trust  fund  for  its 
creditors.'  They  are  in  the  nature  of  choses  in  action  of  the 
corporation,  and  are  property  belonging  to  it;  and  hence, 
although  not  presently  due  and  payable,  because  not  yet  called 
for  by  the  directors,  they  are  property  in  such  a  sense  that 
they  will  pass  to  an  assignee  of  the  corporation  under  a  gen- 
eral deed  made  by  it,  in  pursuance  of  a  State  statute,  assign- 
ing all  its  property  to  a  trustee  to  be  administered  for  the 
benefit  of  its  creditors;*  and  thereafter  a  single  creditor  can- 
not proceed  by  action  at  law  or  motion  for  execution  against 
a  stockholder.''  This  conclusion  does  not  rest  upon  any  express 
statutory  provision,  but,  independently  of  any  statute,  and 
upon  the  general  theories  of  equity,  any  voluntary  assignment 
not  unlawfully  made  by  the  corporation,  of  all  its  property,  to 
be  administered  for  the  benefit  of  its  creditors,  will  have  this 
effect.'    Such  an  assignee  of  a  corporation  who  has  not  resigned 

Stoever,  2  Dill.  (TJ.  S.)  427;  Upton  v.  '  Ante,  §  2952. 

Hansbrough,  3  BisB.  (U.  S.)  417 ;  «.  c.  •  Lionberger    v.    Broadway    Sav. 

6  Chi.  Leg.  N.  242. '  Bank,   10  Mo.    App.  499 ;   Shockley 

'  Post,  §  3560.  V.  Fiaher,   75  Mo.  498 ;   Eppright  v. 

'  Upton  V.  Hansbrough, '  3    Biss.  Nickerson,   78  Mo.  482;  Boeppler  v, 

(U.  S.)  417;  Myers  v.  Seeley,  1  Cent.  Menown,  17  Mo.  App.  447,, 450. 

L.  J.  451 ;  Sanger  v.  Upton,  91  U.  S.  '  Franklin  v.  Menown,  10  Mo.  App. 

56,  60.  570;   Menown  v.   Crawford,   10  Mo. 

'  Upton  V.  Hansbrough,   3   Bisa.  App.  574. 

(U.S.)  417;  Payson  t).  Stoever,  2  Dill.  «  Eeasoning  in  the   cases    before 

(U.  S.)  427;  "Webster  v.   Upton,   91  cited,  and  in  Showalterii.  Laredo  Imp. 

U.  S.  65.  Co.,  83  Tex.  162;  s.  c.  18  S.  W.  Eep. 

*  Ante,  §2951,e(«eg.  491. 
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his  trust,  where  there  are  creditors  for  whom  he  must  provide, 
is  not  prevented  from  bringing  suit  to  enforce  the  liability  of 
a  stockholder  by  the  fact  that  he  has  suffered  the  stockholders 
to  resume  business  with  the  machinery  assigned  to  him,  taking 
a  bond  for  its  protection.* 

§  3554.  Bigrht  of  Action  in  Transferee  of  Stock  Sub- 
scriptions. —  What  is  stated  in  the  preceding  section  neces- 
sarily follows,  as  a  general  conclusion  of  law,  when  it  is  stated 
that  a  corporation  whose  charter  gives  it  the  general  power  to 
make  all  contracts  wliich  its  convenience  and  interest  may 
require,  has  power,  in  carrying  out  the  enterprise  authorized 
by  its  charter,  to  assign  its  stock  subscriptions,  there  being 
nothing  in  the  charter  imposing  any  restriction  in  that 
respect;  and  that  the  assignee  may  sue  the  stockholder  and 
recover  from  him  the  amount  which  he  has  subscribed,  the 
same  as  the  company  might  have  done,  —  the  company  hav- 
ing made  the  requisite  calls.^  But  this  principle  does  not 
extend  to  a  case  where  one  corporation  undertakes  to  buy,  as 
a  mere  speculation,  the  stock  subscriptions  of  another  corpo- 
ration, and  where  such  a  purchase  is  not  within  the  scope  of 
its  granted  powers;  and  accordingly  it  was  held  that  one  rail- 
road corporation  could  not,  from  the  mere  circumstance  of 
having  purchased  the  roadbed  of  another  with  intent  to  com- 
plete the  road,  acquire  the  power  to  purchase  the  stock  sub- 
scriptions of  the  vendor  company  and  enforce  them  by  actions 
against  the  stockholders.'  The  assignee  of  a  demand  against  a 
corporation  takes  it  with  all  its  advantages  and  incidents,  just 
as  the  purchaser  of  a  note  secured  by  a  mortgage  succeeds  to 
the  rights  of  the  mortgagee:  he  therefore  succeeds  to  the 
benefit  of  any  statutory  provision  by  which  the  stockholders 
are  made  liable  to  answer  for  the  particular  corporate  debt.* 


>  Oartwright  v.  Dickinson,  88  Tenn.     White,  12  Wis.  176 ;  s.  c.  78  Am.  Dec. 
476;   «.  c.  17  Am.   St.   Rep.  910;    7     731;  ante,  §1818, 
L.  E.  A.  809;  12  S.  W.  Rep.  1030.  »  West  End  &c.  E.  Co.  v.  Dameron, 

'  Downie  v.  Hoover,  12  Wis.  174 ;      4  Mo.  App.  414. 
».  c.  78  Am.   Dec.   730 ;    Downie  v.  *  Came  v.  Brigham,  39  Me.  35. 
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§  3555.  Bight  of  Action  in  Purchaser  of  Assets  at  Ke— 
ceiver's  Sale.  —  Ho  also  takes  it  subject  to  its  burdens  audt 
disadvantages;  and  as  such  a  chose  in  action  is  not  a  nego- 
tiable instrument,  he  does  not  get  any  higher  right  or  any- 
greater  remedy  against  the  stockholder  than  the  corporation 
had  to  transfer;   and  where  the  transfer  was  made  by  th&- 
receiver  of  the  corporation,  in  a  general  sale  of  its  uncollected 
assets,  it  was  held  that  no  right  of  action  against  individual- 
stockholders  passed   to  the   assignee,  because   the   receiver,, 
under  the  governing  statute,  had  no  such  right  of  action;* 
though  it  is  submitted  that  the  proper  question  was,  whether 
the  corporation  had  such  a  right  of  action,  since  the  receiver 
conveyed  nothing  in  his  own  right,  but  only  conveyed  the 
credits  of  the  corporation  and  in  right  of  the  corporation. 
Moreover,  even  where  the   receiver   possesses  the   right  or 
action,  an  order  of  court  directing  him  to  sell  the  right  of 
action  may  not  be  large  enough  to  include  it.     It  was  so  held 
of  an  order  of  court  directing  the  sale  by  the  receiver  of  "  all 
the  assets,  property,  and  business"  of  the  insolvent  corpora- 
tion.    But  the  court  also  proceeded  upon  other  grounds,  in.- 
coming  to  the  conclusion  that  such  a  sale  did  not  pass  the- 
right  of  the  receiver  to  maintain  an  action  against  the  stock- 
holders to  recover  from  them  dividends  declared  and  paid  oufr 
of  the  capital  of  the  company.    The  court  rested  its  conclusion 
chiefly  on  the  ground  that  such  a  sale  would  merely  be  the- 
sale  of  undetermined  and  speculative  rights  of  action;  that- 
it  would   result  in   multiplying  vexatious  litigation,  and  in 
sacrificing  the  rights  of   creditors,  and  would  therefore  be- 
against  public   policy.*      But  the    point    is   somewhat  over- 
reasoned;  and  while  one  can  readily  concur  in  so  much  of 
the  reasoning  as  above  stated,  and  also  in  the  result,  he  may 
not  be  able  to  concur  in  the  proposition  that  the  corporation 
itself  would  have  had  no  power  to  impeach  this  act  of  its 
directors,  committed  in  breach  of  their  trust,  in  declaring  and. 

1  Van  Wagenen  v.  Olark,  22  Hun      Langdon,  44  Minn.  37;  i.  c.  46  N.  "W.. 
(N.Y.),  497.  Eep.  310. 

*  Minnesota  Thresher  Man.  Co.  v. 
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paying  dividends  out  of  tlie  capital  stock.  The  reasoning  of  the 
court  is  substantially  this:  1.  That  a  corporation  has  no  right 
of  action  to  recover  dividends  declared  and  paid  out  of  its 
capital  stock;  2.  That  a  receiver  of  its  assets  has  such  a  right 
of  action;  3.  That  the  receiver  cannot  transfer  this  right  of 
action,  nor  can  it  be  transferred  by  the  court, under  an  order 
of  sale  by  the  receiver  of  the  assets  arid  rights  in  action  of  the 
corporation.  Notwithstanding  what  we  have  said  in  a  for- 
mer title,^  upon  a  further  consideration  of  this  question,  and 
especially  in  view  of  what  is  said  hereafter,^  we  submit  that 
the  corporation  has  the  power  to  maintain  an  action  against 
its  stockholders  to  recover  dividends  unlawfully  declared  and 
paid.  Constitutional  provisions  and  statutes  exist  in  nearly 
every  State  in  the  Union'  prohibiting  the  payment  of  such 
dividends.  Their  payment  is  therefore  a  breach  of  trust  on 
the  part  of  the  directors,  by  which  the  assets  of  the  company 
are  distributed  and  squandered;  and  to  hold  that  a  corpora- 
tion has  no  right  of  action  to  recover  such  dividends  is  simply 
to  hold  that  it  has  no  right  of  action  to  recover  its  property 
which  its  trustees  have  distributed  in  breach  of  their  trust, 
and  in  violation  of  law.  It  is  believed,  then,  to  be  the  true 
view,  and  for  reasons  more  fully  gone  into  elsewhere,*  that 
the  receiver  of  a  corporation  derives  from  the  company  his 
right  of  action  to  recover  dividends  paid  out  of  its  capital. 
At  the  same  time,  to  allow  such  a  right  of  action  to  be  sold 
would  simply  be  the  judicial  sale  of  litigation,  —  or  rather  of 
a  mass  of  litigious  possibilities  sold  in  a  lump,  and  such  a  sale 
would  multiply  the  evils  of  champertous  contracts  tenfold. 

§  3556.  Right  of  Action  In  Indorsee  of  Note  of  Corporation. 

The  indorsee  of  a  note  of  a  corporation  is  entitled  to  sue  a 
stockholder,  to  collect  the  note  from  him,  under  the  following 
statute:  "  The  stockholders  of  said  corporation  shall  be 
jointly  and  severally  personally  liable  for  the  payment  of  all 
debts  or  demands  contracted  by  tLe  said  corporation  or  their 

1  Ante,  §  2135.  »  Post,  §  4288,  et  seq. 

»  Post,  §  4292.  «  Post,  ch.  161. 
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authorized  agent  or  agents;  and  any  person  having  any 
demand  against  the  said  corporation  may  sue  any  stockholder, 
director,  or  directors,  in  any  court  having  cognizance  thereof, 
and  recover  the  same,  with  costs.'" 

§  3557.  When  the  Corporation  may  Sue  Notwithstanding' 
the  Appointment  of  a  Receiver,  or  an  Assignment  in  Trust. 

After  the  corporation  has  made  a  deed  of  assignment  in  trust 
for  the  benefit  of  its  creditors,  it  cannot,  of  course,  maintain 
an  action  in  its  own  right  upon  any  choses  in  action  included 
in  the  deed  of  assignment,  though,  as  hereafter  seen,  the 
assignee  must  sue  in  the  name  of  the  corporation  to  his  own 
use, where  the  common-law  system  of  pleading  still  prevails.' 
It  lias  been  well  said  that  the  corporation,  notwithstanding  it 
may  have  ceased  the  prosecution  of  the  objects  for  which  it 
was  organized,  can  still  proceed  in  the  collection  of  debts,  the 
enforcement  of  liabilities,  and  the  application  of  its  assets  to 
the  payment  of  its  creditors,  all  corporate  powers  essential  to 
those  ends  remaining  unimpaired.'  And  we  have  also  seen 
that,  notwithstanding  a  cesser  of  business  such  as  for  some 
purposes  operates  as  a  de  facto  dissolution,*  the  corporation  is 
still  capable  of  representing  its  stockholders  in  its  character  of 
defendant  in  a  creditor's  suit  in  equity.'  The  appointment  of 
a  receiver  will,  it  may  well  be  assumed,  disable  the  corpora- 
tion from  thereafter  commencing  any  action  to  collect  any 
debt  or  enforce  an  assessment  against  its  stockholders,  unless 
the  order  appointing  the  receiver  is  so  framed  as  to  permit  it 
to  bring  such  actions;  but  it  will  not,  it  may  be  assumed, 
operate  to  suspend  the  prosecution  of  actions  already  com- 
menced by  it,  unless  the  receiver  is  appointed  in  pursuance 
of  a  statute  which  so  declares,  or  unless  the  order  appointing 
the  receiver  is  accompanied  with  an  order  enjoining  the 
further  prosecution  of  such  actions.^     We  have  had  occasion 

'  Mobs  v.  Averell,  10  N.  Y.  449 ;  «  Ante.  §  3499. 

Freeland    v.  McOuUough,    1    Denio  '  Hawkins  v.  Glenn,  supra;  Ham- 

(N.  Y.),  414;  s.  c.  43  Am.  Dec.  685.  ilton  v.  Glenn,  85  Va.  901;  and  the 

*  Post,  §  3570.  other  Glenn  cases. 

"  Hawkins  v.  Glenn,  131  U.  S.  319,  «  See  post,  ch.  159. 
831. 
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to  refer  to  a  recent  case  in  the  English  Chancery  Division, 
where,  notwithstanding  a  general  winding-up  proceeding  had 
been  commenced  under  the  Companies  Act,  1862,  and  what  is 
termed  under  that  statute  a  "balance  order"  had  been  made 
against  a  particular  shareholder,  which  is  understood  to  be 
tantamount  to  such  a  judicial  assessment  as  was  made  by  the 
Virginia  courts  successively  in  the  Glenn  cases, — an  action 
could  be  prosecuted  against  a  delinquent  shareholder  in  the 
name  of  the  corporation,  although  not  in  form  to  the  use  of 
the  official  liquidator.^  A  recent  holding  in  Alabama  is  to  the 
effect  that  a  provision  of  the  code  of  that  State,^  declaring 
the  stockholders  of  a  private  corporation  to  be  individually 
liable  to  its  creditors  for  the  unpaid  stock  owned  by  them, 
was  enacted  for  the  purpose  of  harmonizing  the  statutes  with 
the  new  constitution,  and  is  applicable  alike  to  solvent  and 
insolvent  corporations,  and  does  not  take  away  the  right  of 
the  governing  body  of  the  corporation  to  enforce  such  liabil- 
ity of  the  stockholder;  nor  does  it  give  to  the  creditors  alone 
the  right  of  action  therefor.* 

§  3558.  When  Creditors  may  Ignore  the  Receiver  and  Sue 
Personally.  —  Where  a  receiver,  appointed  to  wind  up  the 
affairs  of  a  bank,  stated  in  his  answer  that  he  did  not  deem 
it  his  duty  to  sue  the  stockholders  on  behalf  of  the  creditors, 
it  was  held  that  the  creditors  were  warranted  in  commencing 
their  suit  against  the  stockholders  without  first  requesting  the 
receiver  to  sue  them.* 

§  3559.  Whether  Keceivership  of  Foreign  Corporation 
Ousts  Creditors'  Right  of  Action  against  Domestic  Stock- 
holders. —  The  answer  to  this  inquiry  must  depend  upon 
principles  and  theories  considered  in  a  former  chapter.'  In 
Massachusetts,'  West  Virginia,'  Illinois,*  and  perhaps  in  other 

'  Westmoreland  Green  &c.  Co.  v.  •  Atwood  v.  Rhode  Island  Agrioul- 

Fielden  [1891],  3  Oh.  15,  0.  A.  tural  Bank,  1  E.  I.  376. 

"  Ala.  Code,  §  2023.  '  Ante,    §  3046,  et  Beg. 

'  Chamberlain    v.    Bromberg,    88  •  Ante,    §  3056,  et  aeq. 

Ala.  576 ;  s.c.S  South.  Eep.  434.  '  Ante,  §  3057. 

«  Ante,  §  3460. 
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jurisdictions,  where  the  theory  has  obtained  that  the  work- 
ing out  of  the  equities  of  the  creditors  and  shareholders  of 
an  insolvent  requires  "local  administration,"  undoubtedly 
the  fact  that  such  "  local  administration,"  has  been  com- 
menced in  the  forum  of  tlie  domicile  of  the  corporation,  by 
the  appointment  of  a  receiver,  will  cut  off  any  right  of  action 
which  an  individual  creditor  might  otherwise  have  possessed, 
against  a  domestic  stockholder;  though  it  will  not  escape- 
attention  that  the  doctrine  of  the  courts  referred  to  probably 
would  not  admit  of  such  right  of  action,  even  though  such. 
"  local  administration"  had  not  been  commenced.  But  in  New 
York,  where  this  doctrine  does  not  seem  to  have  obtained,  it. 
has  been  held  that  the  fact  that  a  receiver  may  have  been 
appointed  of  a  dissolved  foreign  corporation, will  not  prevent  a,, 
domestic  creditor  from  maintaining  an  action  against  a  stock- 
holder in  this  State  in  wrongful  possession  of  its  assets.^ 

§  3560.  General   Rule  that   Right  of  Action  to  Enforce 
Individual  Iiiability  does  not  Pass  to  Receiver,  Assigrnee,  etc» 

It  may  be  stated,  as  a  general  rule,  that  statutes  making  stock- 
holders individually  liable  to  creditors,  independently  of  what 
they  owe  the  corporation  on  account  of  their  stock,  create  a 
right  flowing  directly  from  the  stockholders  to  creditors. 
The  sums  thus  secured  to  creditors  form  no  part  of  the  assets 
of  the  company,  but  are  a  supplemental  or  superadded  security 
for  the  benefit  of  creditors.^  An  attempted  assignment  of  this, 
security  is  therefore  inoperative.'  No  action  to  enforce  such 
liability  can  be  brought  by  a  receiver  or  assignee  of  the  cor- 
poration; such  an  action  must  be  brought  by  one  or  more  of 
the  creditors.* 

§  3561.  Exceptions  to  This   Rule.  —  This  rule  has,  how- 
ever, in  some  cases,  been  changed  by  statute,  so  as  to  vest  in 

'  Dayton  ti.Borst,  31  N.  Y.  435.  '  Lane  v.  Morris,  8  Ga.  468 ;  Dutcher 

•  Hanson i;.Donkersley,37Mich.  184.  v.    Marine    Nat.   Bank,   12    Blatchf. 

•Wright«.  McOormack,  17  0hioSt.  (U.  S.)  485;    Bristol  v.   Sanford,  12." 

86;  Umsted  v.  Buskirk,  17  Ohio  St.  Blatchf.  (U.  S.)341;  Jacobson  ».  Al- 

113;  Dutcher  v.  Marine  Kat.  Bank,  len,  20  Blatchf.  (U.  S.)  525. 
12  Blatchf.  (U.  S.)  435. 
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trustees  the  right  to  enforce,  on  hehalf  of  creditors,  such  a 
statutory  liability,'  and  it  has  been  held  that  such  a  statute,  in 
its  application  to  existing  contracts,  is  not  unconstitutional.* 
It  does  not  apply  to  the  case  of  the  statutory  liability  of  share- 
holders in  national  banks,  arising  under  the  twelfth  section  of 
the  National  Banking  Act.'  The  receiver  appointed  by  the 
Comptroller  of  the  Currency  is  the  proper  party  to  bring  such 
a  suit,  whether  at  law  or  in  equity,  and  creditors  are  not  proper 
parties  to  such  a  bill.* 

§  8562.  "Whether  Keceiver,  etc.,  Succeeds  to  a  Higher  Klght- 
of  Action  than  That  of  the  Corporation.  —  This  question  has- 
been  variously  answered  by  the  courts,  and  their  answers 
have  been  more  or  less  influenced  by  the  provisions  of  stat- 
utes. A  strictly  logical  though  narrow  view  of  the  question 
is  that,  unless  the  powers  of  the  receiver,  or  other  representa- 
tive of  the  creditorSjhave  been  enlarged  by  statute,  he  succeeds- 
to  no  right  of  action  which  the  corporation  might  not  have 
possessed,  since  his  office  is  merely  to  gather  in  the  assets  of 
the  corporation,  and  to  that  end  to  enforce  whatever  rights  of 
action  it  may  have  had.*  But  it  is  perceived  that  this  rule- 
will  disable  the  receiver,  or  other  representative  of  the  cred- 
itors, from  impeaching  transactions  of  the  corporation  entered 
into  in  fraud  of  their  rights.  His  powers  have  been  therefore 
necessarily  and  beneficially  enlarged,  in  some  cases  by  judicial 
theory,  and  in  other  cases  by  statute.*     Thus,  it  has  beenheld,. 

»  Walter  ti.  Grain,  17  Barb.  (N.Y.)  'Kennedy    v.    Gibson,    8    WalL 

119;  Story  v.  Furman,  25  N.  Y.  214,  (U.  S.)  498. 

231.  ^  See  the  following  cases,  as  sus- 

'  Walker*.  Grain,  17  Barb.  (N.  Y.)  taining  this  view:  Coope  v.  BoUes,  42' 

119;   Story  v.  Furman,  25  N.  Y.  214,  Barb.  (N.  Y.)  87;  Hyde  v.  Lynde,  4 

231.    A  partnership  firm  can  main-  N.  Y.  387;  and  other  cases  cited  ia 

tain  a  bill  against  directors  for  declar-  next  section.     See  post,  ch.  161 . 

ing  a  dividend  prohibited  by  statute,  *  See 2 Mor.Priv.Corp.,  §  867 ;  High 

although  one  member   of  the  firm  on  Receivers,  4  315 ;  Gurtiss  v.  Leav- 

plaintiff  was  also  a  director,  and  is  itt,  15  N.  Y.  9,  44 ;  Sawyer  v.  Hoag,. 

sued  as  defendant.    Archer  v.  Eose,  17  Wall.  (U.  S.)  610,  619;  Alexander 

3  Brewst.  (Pa.)  264.           '  v.  Eelfe,  74 Mo.  495 ;  Sagory  v.  Dubois,. 

'  13  U.  S.  Stat,  at  Large,  99;  Eev.  8  Sandf.  Gh.  (N,  Y.)  466. 
Stat.  U.  S.,  §  5151. 
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on  general  principles  of  equity,  that  where  an  indebtedness  of 
a  stockholder  to  the  corporation  for  stock  has  been  fraudu- 
lently discharged,  the  receiver  of  the  corporation  is  the  proper 
person  to  sue  for  its  recovery.*  So,  under  the  Federal  Bank- 
ruptcy Act  of  1869,  the  powers  of  the  assignee  were  distinctly 
enlarged  in  this  respect.  This  officer  was  the  representative 
of  the  creditors,  as  well  as  of  the  bankrupt.  He  was  appointed 
by  the  creditors.  The  statute  was  full  of  authority  to  him  to 
sue  and  recover  property,  rights,  and  credits,  where  the  bank- 
rupt could  not  have  sustained  the  action,  and  to  set  aside  as 
void, transactions  by  which  the  bankrupt  himself  would  have 
been  bound."  So,  it  has  been  held  that  the  receiver  of  an 
insolvent  corporation  can  enforce  the  payment  of  what  is  due 
by  the  shareholders  in  respect  of  their  share  subscriptions, 
although  a  vote  has  been  passed  by  the  directors  that  no 
further  calls  shall  be  made,  and  further,  that  the  amount  of 
an  unauthorized  dividend  cannot  be  deducted.'  And  so  he 
may  maintain  actions  against  shareholders  to  recover  dividends 
paid  to  them  out  of  the  capital  of  the  company,  although  it  is 
supposed  (erroneously,  the  writer  thinks)  that  the  corporation 
could  not.* 

§  3563.  Doctrine  that  He  does  not.  —  On  the  other  hand, 
it  has  been  held  that  the  receiver  of  an  insolvent  national  bank 
cannot  enforce  against  subscribers  to  its  stock  any  right  which 
the  association  itself  could  not  have  asserted.'  So,  in  Illinois 
it  has  been  held  that  the  powers  of  a  receiver  of  an  insurance 
company,  appointed  under  the  provisions  of  the  statute  of 
that  State  enacted  in  1874,  relating  to  the  dissolution  of 
insurance  companies,  are  no  greater  than  a  voluntary  assignee 
for  creditors,  and  that  he  can  proceed  only  in  right  of  the 
corporation,  and  enforce  by  action  only  such  rights  as  the 

'  Nathan    v.    Whitlock,    9    Paige  *  Minnesota  Thresher  Man.  Co.  v. 

(N.  Y.),  152,  153.  Langdon,  44  Minn.  37 ;  a.  c.  46  N.  W. 

'  Sawyer  v.  Hoag,  17  "Wall.  (U.  S.)  Eep.  310. 
610.  "  Winters  v.  Armstrong,  37  Fed, 

»  Sagory  n.  Dubois,  3  Sandf.  Ch.  Eep.  508,  521. 
(N.  Y.)  466. 
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corporation  might  have  enforced;  and  accordingly,  that  he 
has  no  power  to  impeach  a  transaction  between  the  corpora- 
tion and  its  stockholders  by  which  they  surrendered  their 
shares  to  the  company.^  So,  in  a  case  in  Maine  it  was  held 
that  the  trustee  of  a  corporation,  under  a  winding-up  statute, 
which  gave  them  the  power  to  take  charge  of  the  estate  and 
effects  of  the  corporation,  to  collect  its  debts  and  prosecute 
and  defend  actions,  etc.,  had  no  right  of  action  which  the 
corporation  could  not  have  had.'  This  is  in  accordance  with 
the  theory  of  the  English  courts,  where  the  official  liquidator 
appointed  to  wind  up  a  company  under  the  Companies  Act, 
1862,  of  that  country,  can  proceed  only  in  right  of  the  com- 
pany, and  enforce  no  right  of  action  which  the  company 
could  not  have  enforced.'  In  several  of  these  cases  it  is  said 
in  substance  that  if  creditors  have  higher  rights  of  action 
than  the  corporation  would  have  had,  they  must  assert  such 
rights  themselves  in  the  proper  proceeding.^ 

§  3564.  Furtlier  of  This  Subject. —  Some  of  the  foregoing 
decisions  illustrate  in  a  conspicuous  degree  the  extent  to. 
which  judges  "tire  out  and  halt  on  the  road  to  justice.  The 
premise  that  a  receiver,  assignee,  or  other  representative  of 
the  creditors  appointed  to  administer  the  assets  of  an  insol- 
vent corporation,  cannot  impeach  transactions  which  the  cor- 
poration itself  could  not  impeach,  does  not  lead  to  some  of 
the  results  which  the  courts  have  reached  in  cases  cited  in  the 
preceding  section.  They  overlook  the  obvious  principle  that, 
the  corporation  itself  would  not  be  estopped  from  impeaching 
transactions  by  its  unfaithful  directors, by  which  it  is  made  to 
release  its  shareholders  from  the  payment  of  their  share  sub- 

^  Eepublic  Life  Ins.  Co.  v.  Swigert,  Eq.  231 ;  Ex  parte  Currie,  32  L.  J. 

135  111.  150;  s.  c.  25  N.  E.  Eep.  680;  (Ch.)  57;  s.  c.  3  De  Gex,  J.  &  S.367  j 

9  Kail.  &  Corp.  L.  J.  22.  7  L.  T.  (n.  s.)  486;  Carting's  case,  1 

'  Piscataqua  Fire  &c.  Ins.  Co.  v.  Ch.  Div.  115 ;  Burkinshaw  v.  Nicolls, 

Hill,  60  Me.  178.  3  App.  Cas.  1004 ;  s.  c.  26  Week.  Rep. 

'  Waterhouse  v.  Jamieson,  L.  B.  2  821. 

H.  L.  (Sc.)  29;  Ee  Duckworth,  L.  E.  *  Ibid.;  Republic  Life  Ins.  Co.  e, 

2  Ch.  577 ;   Litchfield's  case,  L.  E.  1  Swigert,  supra. 
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scriptions.  They  overlook  the  proposition  that,  although  a 
trustee  who  makes  a  contract  in  breach  of  his  trust  may  be 
estopped  from  repudiating  it  and  reclaiming  the  trust  funds 
thereby  squandered  in  fraud  of  the  rights  of  the  beneficiaries  in 
the  trust,  except  where  the  rights  of  innocent  purchasers  come 
into  play,  yet  his  successor  in  the  trust  is  not,  at  least  in 
equity,  so  estopped.^  They  overlook  the  further  fact  that  the 
most  essential  part  of  the  doctrine  of  ultra  vires  is  predicated 
upon  the  right  of  a  corporation  to  repudiate  breaches  of  trust 
■committed  by  its  unfaithful  directors  or  agents,  and  to  retain 
-what  it  would  thereby  lose,  or  recover  what  it  has  thereby 
lost,  where  superior  equities  do  not  supervene.  On  parallel 
lines  of  reasoning,  where  the  trustees  of  a  corporation  deal 
•with  its  assets,  which  constitute  a  trust  fund  for  its  creditors, 
in  breach  of  the  trust  under  which  they  are  bound  to  deal 
with  that  fund,  the  corporation  itself  may  repudiate  theiracts, 
and  reclaim  such  portion  of  the  fund  as  they  have  squandered, 
from  every  person  not  an  innocent  purchaser  for  value.  We 
have  already  seen  that  a  corporation  in  general  has  no  legal 
•capacity  to  release  the  subscribers  to  its  shares  from  the  obli- 
gation of  their  subscriptions,  and  that  such  releases  are  ultra 
■vires  in  such  a  sense  that  they  do  not  estop  the  corporation.^ 
Upon  this  ground  the  receiver,  assignee,  or  other  representa- 
tive of  creditors,  in  charge  of  the  assets  of  an  insolvent  cor- 
poration, ought  to  be  allowed  to  impeach  such  contrivances, 
•even  where  the  theory  obtains  that  he  has  no  higher  right  of 
•action  than  the  corporation  itself  would  have  had.  The  true 
•distinction  on  this  point  is  brought. out  by  Mr.  Circuit  Judge 
-Jackson,'  in  a  case  where  he  recognized  and  proceeded  upon 
the  principle  that  a  receiver  has  no  higher  right  of  action  than 
the  corporation  would  have  had,  but  nevertheless  qualified  it 

'  The  Supreme  Court  of  the  United  Legislature    may  repeal    the   grant. 

"States  has  recently  decided,  in  a  case  Illinois  Central  B.  Co.  v.  Illinois,  146 

-of  great  importance,  that  where  the  U.  S.  387. 

Legislature  of  a  State  in  breach  of  the  '  Ante,  §  1514. 

public  trust  with  which  it  is  clothed,  '  Now    a    judge  of   the    Supreme 

•grants  one  of  its  public  harbors  to  a  Court  of  the  United  States, 
private     corporation,   a    subsequent 
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«s  follows:  "When  the  corporation  is  insolvent,  the  rights  of 
•creditors  in  respect  to  the  corporate  assets  become  most  promi- 
nent, and  a  receiver  appointed  to  administer  or  collect  such 
Assets  is  regarded  as  more  directly  the  representative  of  credit- 
-ors.  In  a  certain  class  of  cases  a  receiver  may  assert  rights 
which  the  corporation  could  not.  Thus,  he  may  disaffirm 
illegal  and  fraudulent  transfers  of  corporate  property,  and 
may  recover  its  funds  and  securities  which  have  been  misap- 
plied. The  governing  ofBcers  of  a  corporation  cannot,  for 
■example,  release  a  stockholder,  or  a  subscriber  for  its  stock, 
from  his  obligation  to  pay,  to  the  prejudice  of  creditors. 
They  cannot  return  to  stockholders  the  capital  stock  of  the 
-corporation,  which  constitutes  a  trust  fund  for  the  benefit  of 
■creditors,  to  the  injury  of  such  creditors.  They  can  make  no 
fraudulent  disposition  of  the  corporate  property  for  their  pri- 
vate benefit,  or  for  the  benefit  of  the  stockholders,  leaving 
■creditors  unprovided  for.  These,  and  like  transactions  involv- 
ing the  misapplication  or  fraudulent  disposition  of  corporate 
■property,  a  receiver  may  disaffirm,  and  recover  such  assets  for 
the  benefit  of  creditors,  when  the  corporation  might  not  be  in 
position  to  do  so." '  The  learned  judge  cited  the  cases  in  the 
margin  as  illustrative  of  the  principle  that  the  receiver  may 
-assert  rights  which  the  corporation  or  its  management  could 
Tiot  enforce.^  It  was  held  that  the  receiver  appointed  by  the 
"Comptroller  of  the  Currency  to  wind  up  the  affairs  of  the  bank 
■after  its  insolvency,  could  not  charge  the  subscribers  as  share- 
-holders,  because  the  corporation  could  not  have  done  it.'     But 


•  Winters  v.  Armstrong,  37  Fed.  ents  of  corporate  property  which  had 
■Eep.  508,  521.  been  fraudulently  or  wrongfully  di- 

*  "Wood  V.  Dummer,  3  Mason  vested,  misapplied,  or  disposed  of  to 
<U.  &.),  308;  Ourran  v.  State,  15  the  prejudice  of  creditors.  There  had 
How.  (U.  S.)  304;  Burke  v.  Smith,  been  an  attempted  increase  of  the 
16  Wall.  (U.  S.)  390;  New  Albany  v.  capital  stock  of  a  national  bank  with- 
Burke,  11  Wall.  (U.  S.)  96;  Sawyer  out  complying  with  the  provisions  of 
*.  Hoag,  17  Wall.  (U.  S.)  610,  619.  the  governing  statute,  and  the  sub- 
But  he  distinguished  the  case  before  scribers  to  the  increased  stock  were 
iim  on  the  ground  that  the  stock-  ignorant  of  this  want  of  compliance, 
holders  against  whom  the  receiver  '  Winters  v.  Armstrong,  supra. 
was  proceeding  were  not  the  recipi- 
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it  is  submitted  that  the  true  distinction  is,  —  or  at  least  ought 
to  be, — that  in  such  cases  as  those  last  cited  the  corporation 
itself  would  not  be  estopped,  while  a  going  concern,  from 
impeaching  the  transaction. 

§  3565.  Continued.  —  A  case  in  New  York  also  furnishes  a 
good  illustration  of  the  same  principle.  The  shareholder  had 
sold  his  shares  and  transferred  his  certificate  to  his  vendee, 
by  delivering  it  to  him  with  the  usual  assignment  in  blank 
indorsed  upon  it.  The  shares  were  not  formally  transferred 
to  the  vendee  on  the  books  of  the  corporation,  but  an  indorse- 
ment was  made  on  its  dividend  book  that  the  dividends  were 
to  be  paid  to  the  vendee,  and  they  were  so  paid  for  four  years 
thereafter.  There  was  no  declaration  in  the  charter  or  by-laws 
that  the  transfer  could  only  be  effected  by  an  entry  on  the 
books  of  the  corporation.  Subsequently,  the  corporation 
became  insolvent,  and  the  receiver  in  charge  of  its  assets 
brought  an  action  against  the  vendor  of  these  shares  to  recover 
from  him  an  unpaid  balance  due  in  respect  of  them.  It  was 
held  that  he  could  not  recover;  that  the  vendee  took  a  perfect 
title;  that  the  corporation,  having  recognized  him  as  the  owner 
of  the  shares,  could  not  have  contested  his  title;  and  that  the 
receiver  occupied  in  this  respect  no  better  right  than  the  cor- 
poration.^ But  this  leaves  ample  room  for  the  distinction  that 
where  the  directors  of  a  corporation  have  given  away  its  assets 
in  breach  of  their  trust,  by  releasing  subscribers  to  its  shares, 
a  receiver,  after  it  becomes  insolvent,  may  impeach  the  trans- 
action; it  therefore  does  not  conflict  with  the  cases  in  New 
York  which  so  hold,  cited  in  a  preceding  section.^  The  casea 
which  have  taken  the  wrong  road  on  this  question  seem  to 
proceed  upon  the  analogy  of  the  rule  that  a  conveyance  in 
fraud  of  the  creditors  of  the  vendor  is  good  as  between  the 
parties  to  the  deed.  But  this,  it  is  submitted,  is  not  the  cor- 
rect analogy.  The  correct  analogy  is,  that  a  corporation  i» 
never  estopped,  except  in  favor  of  innocent  purchasers,  or  of 
other  persons  possessing  superior  equities,  from  reclaiming 

'  Cutting  V.  Damerel,  88  N.  Y.  410.  »  Ante,  i  3562,  note  2. 
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portions  of  the  trust  fund  which  their  unfaithful  directors 
have  squandered  in  breach  of  their  trust,  and  that  a  receiver 
of  its  assets,  although  proceeding  merely  in  its  right,  cannot 
therefore  be  so  estopped. 

§  3568.  Statute  of  New  York  under  Which  Such  Rigrht  of 
Action  does  not  Pass  to  the  Receiver. — There  are  particular  stat- 
utory systems  under  which  even  the  right  to  enforce  the  payment  of 
unpaid  subscriptions  may  not  pass  to  a  receiver  or  other  representa- 
tive of  the  creditors  of  the  corporation.  It  is  so  held,  as  the  proper 
construction  of  the  New  York  statute  of  184S  relating  to  manufactur- 
ing corporations.  Here  the  receiver  cannot  maintain  an  action  against 
a,  stockholder  to  recover  a  general  assessment,  based  on  the  com- 
pany's entire  indebtedness,^  but  the  right  of  action  is  only  in  the 
separate  creditors.'  But  the  rule  is  different  in  case  of  proceedings 
under  the  New  York  Act  of  1852,  in  respect  of  corporations  formed 
under  the  Act  of  1811,  with  reference  to  which  the  Act  of  1852  was 
framed.*  But  the  right  of  action  given  by  the  Act  of  1848  is  con- 
ferred only  upon  creditors,  and  then  only  on  those  coming  within  the 
prescribed  conditions.*  These  decisions  of  the  New  York  Court  of 
Appeals  do  not  show,  by  any  satisfactory  course  of  reasoning,  what 
ground  there  is  for  concluding  that  the  statute  was  intended  to  dis- 
place the  general  powers  of  a  court  of  equity,  through  its  receiver,  to 
assess  the  shareholders  in  respect  of  their  unpaid  subscriptions, and 
to  enforce  such  assessments  through  actions  prosecuted  by  the 
receiver  against  the  shareholders.  We  have  already  seen,'  that  the 
liability  of  a  shareholder  to  pay  what  is  unpaid  in  respect  of  his 
shares  is  an  obligation  founded  in  contract  and  not  depending  upon 
statutes,  and  that  the  sequestering  of  the  unpaid  subscriptions  of 
the  shareholders  for  the  benefit  of  the  creditors  of  the  corporation, 
when  it  becomes  insolvent,  is  merely  a  means  devised  by  courts  of 
equity  to  compel  men  to  pay  their  honest  debts.  This  jurisdiction 
of  equity,  so  just  and  necessary,  ought  not  to  be  regarded  as  ousted 

»  Cuykendall  v.  Corning,  88  N.  Y.  128 ;  and  Story  v.  rurman,  25  N.  Y. 

129.  214;  and  overruling,  it  seems,  Hurd 

»  Tucker  v.  Gilman,  45  Hun  (N.  Y.),  v.  Tallman,  60  Barb.  (N.  Y.)  272. 
193.  *  Farnsworth  v.  Wood,  91  N.  Y. 

'  Cuykendall  v.  Corning,  88  N.  Y.  308. 
129,    140;    explaining    in    this    way  '  Ante,  §  3047. 

Walker  v.  Grain,  17  Barb.  (N.  Y.)  119, 
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by  any  statute  relating  to  the  subject,  unless  the  statute  says  so  in 
plain  terms  or  by  an  unavoidable  implication.' 

§  3667.  Action  by  Receiver  ag-ainst  Individual  Stockhold- 
ers.— Where  all  the  stockholders  within  the  jurisdiction  are 
made  parties  to  the  creditors'  bill,  which  has  resulted  in  the 
appointment  of  a  receiver,  separate  actions  by  the  receiver 
against  the  individual  stockholders  are  not  necessary;  since, 
as  already  seen,''  after  the  appropriate  amount  due  from  each 
is  ascertained,  a  decree  goes  that  he  pay  the  same  to  the 
receiver.'  But  where  the  receiver  proceeds  to  collect  what  is 
due  from  stockholders  outside  of  the  jurisdiction,  he  must,  it 
seems,  proceed  by  an  action  at  law,  just  as  the  corporation 


'  The  confusion  in  the  decisions  of 
the  courts  of  New  York  upon  this 
question,  largely  the  result  of  differ- 
ent statutory  schemes,  is  further  illus- 
trated by  the  leading  case  of  Mann  v. 
Pentz,  3  N.  Y.  415,  where  it  was  held 
that  the  receiver  of  a  railroad  corpora- 
tion could  not  maintain  separate  suits 
in  equity  against  stockholders  to 
recover  the  unpaid  balances  upon 
their  subscriptions,  but  that  the  bill 
should  be  filed  by  a  creditor,  in  behalf 
of  all  the  creditors,  against  the  cor- 
poration and  all  the  shareholders  who 
have  not  paid  up  their  subscriptions, 
80  that  an  account  may  be  taken  of 
the  debts  and  assets  of  the  corporation, 
of  the  amount  of  capital  not  paid  in, 
and  of  the  sum  due  from  each  share- 
holder. If  there  is  any  sense  in  this 
decision  at  all,  it  is  founded  on  the 
idea  that  there  is  no  such  right  of 
action  in  the  receiver  until  there  is  a 
previous  general  accounting  and  an 
assessment  of  the  percentage  which 
ought  to  be  collected  from  each  share- 
holder. This  decision  is  often  quoted 
in  favor  of  the  proposition  that  there 
is  no  right  of  action  against  the  share- 
holders distributively  by  the  receiver; 
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and  it  was  quoted  to  this  point  in  sub- 
sequent cases  arising  under  the  same 
section  of  the  same  statute.  Tucker 
V.  Gilman,  45  Hun  (N.  Y.),  193.  On 
the  other  hand,  it  was  held  in  Van 
Wagenen  v.  Clark,  22  Hun  (N.  Y.), 
497,  that  a  receiver  of  an  insolvent 
railroad  company  could,  under  chapter 
403  of  the  Act  of  1860,  maintain  sepa- 
rate actions  against  any  of  the  stock- 
holders, to  recover  any  sum  remaining 
due  upon  his  shares,  and  that  he  was 
not  bound  to  bring  one  action  and 
make  all  the  creditors  and  stockhold- 
ers parties.  The  decision  in  Mann  v. 
Pentz,  supra,  was  rendered  by  the 
Court  of  Appeals,  the  highest  judicial 
court  in  that  state,  and  the  decisions 
quoted  from  Hun  were  the  decisions 
of  the  Supreme  Court,  which  is  an 
intermediate  court.  Mann  v.  Pentz 
is  probably  authoritative  in  New  York 
in  regard  to  railroad  corporations; 
while,  in  regard  to  manufacturing  cor- 
porations, we  must  rest  on  Cuyken- 
dall  V.  Corning,  88  N.  Y.  129;  and 
Farnsworth  v.  Wood,  91  N.  Y.  308. 

'  Ante,  §  3543. 

'  Examine  on  this  point  the  rea- 
soning in  Mann  v.  Pentz,  3  N.  Y.  415. 
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■would  proceed  in  an  action  for  calls.*  In  such  a  case,  we 
have  seen*  that  it  is  no  defense  on  the  part  of  the  stockholder 
that  he  has  not  had  notice  of  the  action  in  which  the  receiver 
has  been  appointed.  It  is  further  obvious  that,  in  such  an 
action  against  a  shareholder,  an  exemplification  of  the  record 
■of  the  proceedings  in  which  the  receiver  has  been  appointed 
is  admissible  in  evidence,  for  the  purpose  of  showing  his 
authority  to  sue;  and  this  though  the  shareholder  was  not  a 
party  to  that  proceeding,  the  record  not  being  offered  as  evi- 
dence of  an  adjudication  of  his  rights.'  In  Virginia  a  trustee 
■appointed  by  the  court  in  a  proceeding  to  wind  up  an  insol- 
vent corporation,  who  has  been  authorized  to  collect  an  assess- 
ment which  the  court  had  ordered,  may  sue  therefor  in  his 
■own  name,  under  a  provision  of  the  code  of  that  State  which 
«mpowers  an  assignee  of  "any  bond,  note,  or  writing  not 
negotiable,"  to  bring  an  action  thereon  in  his  own  name.* 
"Where  an  assignment  has  been  made  by  a  corporation  of  its 
■assets  for  the  benefit  of  its  creditors,  and  its  unpaid  stock  sub- 
scriptions have  been  expressly  included  in  the  assignment, — 
it  has  been  held  that  a  court  of  equity  may,  on  the  application 
■of  a  creditor,  order  an  assessment,  and  that  the  trustee  may 
bring  actions  against  the  respective  shareholders  to  recover 
the  same.^  And  the  better  opinion  is,  that  a  general  assign- 
ment  for  the  benefit  of  creditors  carries  with  it,  by  implica- 
tion, the  iinpaid  stock  subscriptions,  as  choses  in  action  of  the 
corporation.  And  the  assignee  may  bring  such  action  in  his 
own  name,  especially  where  the  deed  of  trust  has  conveyed 
to  him  the  right  to  receive  the  unpaid  subscriptions.'  No 
sound  reason   is   perceived   why  the   receiver  appointed  by 

'Howard   v.  Glenn,   85  Ga.   238;  '  Ante,  ^3551.    By  analogy  to  this, 

•s,  c.  21  Am.  St.  Rep.  156 ;  11  S.  E.  an  order  appointing  a  receiver  to  take 

Rep.  6lO ;  and  other  Glenn  cases,  post,  charge  of  the  "  whole  property"  of  an 

^  3570,  note.  insolvent  corporation  will  empower 

'  Ante,  §  3497.  him  to  sue  for  and  recover  unpaid 

'  Hall  V.  United  States  Ins.  Co.,  5  subscriptions  to  the  stock  of  the  cor- 

Gill  (Md.),  484.  poration.     Showalter  o.  Laredo  Imp. 

*  Lewis  V.  Glenn,  84  Va.  947.  Co.,  83  Tex.  162;  s.  c.  18  S.  W.  Rep. 

*  Vanderwerken  v.  Glenn,  85  Va.  491. 
9;  s.  c,  6S.  E.  Rep.  806. 
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the  court  in  such  a  proceeding  cannot  maintain  actions  ia 
the  proper  forura  against  separate  shareholders,  provided  the- 
amount  to  be  collected  from  each  is  first  ascertained  and 
assessed  by  an  order  of  court.  But,  as  already  seen,*  the  law 
of  New  York  denies  such  a  right  of  action  to  a  receiver  of  the 
assets  of  a  domestic  manufacturing  corporation,^  while  con- 
ceding it,  by  comity,  to  the  receiver  of  a  foreign  corporation.* 

§  3568.  The   Doctrine  Illustrated    by  the   Glenn  Cases. — 

The  doctrine  of  the  preceding  section  is  well   illustrated   by  the 
decision    of    the    Court   of   Appeals   of   Virginia   in    one    of    the- 
many  separate  actions  known  as  the  Glenn  cases.*      In  this  case  an 
incorporated  express  company,  having  stockholders  in  many  dif- 
ferent States  of  the  Union,  became  insolvent,  and  made  a  deed  of 
assignment  to  trustees  of  all  its  estate,  property,  rights,  and  credits,^ 
of  every  kind,  and  all  its  other  effects,  including  moneys  payable  to 
it,  whether  on  calls  or  assessments,  on  stock  or  on  notes,  bills,  ac- 
counts, etc.,  for  the  benefit  of  its  creditors.    The  corporation,  direct- 
ors, stockholders,  and    the. trustees  to  whom  the  assignment  had 
been  made,  then  abandoned  the  enterprise  which  the  corporation, 
had  been  conducting,  and  took  no  steps  to  pay  its  debts.     A  creditor, 
having  obtained  a  judgment  at  law  against  the  corporation,  there- 
after filed  a  creditor's  bill  against  the  company,  making  the  presi- 
dent, the  directors,  and  the  trustees  in  this  deed  of  trust,  parties 
defendant  thereto.     There  were  no  assets,  except  balances  due  from 
stockholders  on  their  shares  to  the  extent  of  eighty  per  cent  of  the- 
par  value  thereof.     The  court  removed  the  trustees  and  appointed, 
another  to  take  their  place,  namely,  Mr.  Glenn,  and  charged  him 
with  all  the  duties  of  the  trustees  thus  removed.     The  court  also- 
ordered  that  a  call  of  thirty  per  cent  be  made  on  each  share,  and 
authorized  the  substituted  trustee  to  collect  the  same  by  suit  or 
otherwise.     This  action  was  then  brought  by  the  substituted  trustee- 
against  the  defendant,  to  collect  the  thirty  per  cent  due  from  him 
under  this  call.     It  was  held  that  the  substituted  trustee,  and  not- 
the  corporation,  was  the  proper  party  to  bring  the  action,  the  legal 
title  having  been  assigned  by  the  corporation.     The  court  reasoned 

•  Ante,  i  3566.  Compare  Kennedy  v.  Gibson,  8  Wall.. 

•  Mann  v.  Pentz,  3  N.  Y.  415.  (U.  S.)  498. 

•  Dayton  v.  Borst,  31  N.  Y.  435.  *  Le-wis  v.  Glenn,  84  Va.  947. 
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that,  the  subscription  being  in  writing,  and  the  defendant  having 
been  recognized  as  a  subscriber,  and  shown  to  be  such  by  the  books 
■of  the  company,  his  liability  in  respect  of  his  unpaid  balance  was 
in  the  nature  of  a  non-negotiable  chose  in  action,  founded  on  his 
■contractual  obligation,  which  ripened  into  a  perfect  obligation  upon 
his  default  of  payment  after  the  call  thus  judicially  made,  and,  as 
«uch,  was  assignable  under  the  statute  of  Virginia  quoted  in  the 
preceding  section.  Whatever  may  be  thought  of  the  reasoning  of 
^he  court,  its  conclusion  was  obviously  sound  and  just.  It  was  in 
conformity  with  numerous  decisions  growing  out  of  the  same 
insolvency,  both  in  the  Federal  and  State  courts.' 

§  3569.  When  Keceiver  or  Assignee  may  Sue  In  Equity.  — 

In  a  case  in  the  Circuit  Court  of  the  United  States  for  the 
district  of  Massachusetts,  it  was  held  by  Mr.  Circuit  Judge 
■Colt  that  the  receiver  of  a  foreign  corporation  properly 
larought  a  suit  in  equity  in  that  jurisdiction  to  charge  stock- 
holders  there  resident;^  but  he  evidently  decided  the  question 
■without  consideration,  and  his  decision  seems  to  have  been 
misconceived.  It  is  perceived  that  it  involves  the  solecism  of 
there  being  a  suit  in  equity  supplementary  to  another  suit  in 
■equity,  and  that  too  in  a  case  where  no  supplemental  aid  of 
an  equitable  nature  is  required,  but  where  the  jurisdiction  of 
A  court  of  law  is  ample.  On  the  contrary,  it  was  seemingly 
well  held  in  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri,  in  a  case  in  bankruptcy,,  where 
"the  assignee  in  bankruptcy  brought  a  suit  in  equity  to  charge 
-a  stockholder,  that  the  bill  would  not  lie,  but  that  the  proper 
jremedy  was  for  the  court  of  bankruptcy  to  assess  the  stock- 
holders, and  for  the  assignee  to  proceed  by  an  ordinary  action 
to  enforce  the  assessment.'  The  true  theory  is  believed  to  be 
-this:  Where  a  case  arises  which  presents  some  legal  obstacle  to 
■the  prosecution  of  an  action  at  law  against  the  stockholder  by 
the  receiver  or  assignee,  then  he  may  invoke  the  aid  of  equity, 

'  The  cases  are  referred  in  the  last  '  Myers  v.  Seeley,  1  Cent.  L.  J.  451. 

note  to  §  3570,  post,  nearly  all  o£  The  text  is  believed  to  state  the  sub- 
which  were  decided  in  favor  of  the  stance  of  the  decision,  which  was  not 
«u"bstituted  trustee.  very  fully  reported. 

» Andrews  v.  Bacon,  38  Fed.  Rep.  777. 
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in  accordance  with  the  doctrine  laid  down  in  a  very  well- 
considered  case  in  the  Court  of  Errors  and  Appeals  of  New 
Jersey,  where  it  was  said  by  Depue,  J.,  that,  independently  of 
statutes,  "it  is  well  settled  in  England  at  the  present  time  that 
the  jurisdiction  of  chancery  in  aid  of  a  judgment  creditor 
extends  no  further  than  to  property  of  such  a  nature  and 
description  as  might  have  been  seized  by  the  process  at  law^ 
ii  some  legal  obstacle  had  not  been  interposed.  The  assist- 
ance which  the  English  courts  of  equity  give  to  the  assignee- 
of  the  bankrupt  or  insolvent,  to  enable  him  to  reach  trust 
property  or  funds,  is,  by  virtue  of  their  ordinary  jurisdiction 
in  aid  of  legal  rights  conferred  by  acts  of  Parliament."* 

§  3570.  Common-law  Action  Brougrht  in .  Name  of  Corpo- 
ration to  Use  of  Receiver,  Assignee,  etc.  — The  well-known, 
rule  of  common-law  pleading  is,  that  where  an  open  account 
or  other  non-negotiable  evidence  of  debt  or  chose  in  action 
has  been  assigned,  and  the  assignee  sues  the  debtor  or  obligor 
upon  the  contract,  he  must  bring  the  action  in  the  name  of 
his  assignor  to  his  own  use.^  An  assignment  by  a  corpora- 
tion of  its  share  subscriptions,  or  rather  of  its  right  of  action 
against  its  shareholders,  to  collect  what  remains  unpaid  on 
their  share  subscriptions,  falls  under  this  rule.  Where  the- 
assignee  brings  an  action  against  the  shareholder,  although  to 
enforce  an  assessment  made  by  the  court  superintending  th* 
administration  df  the  estate  of  the  insolvent  corporation,  he- 
must,  if  the  common-law  system  of  procedure  prevails  in  the- 
particular  forum,  bring  the  action  in  the  name  of  the  corpo- 
ration to  his  own  use.'     So,  in  Illinois  where  the  common-law^ 

•  Hardenburgh  v.  Blair,  30  N.  J.  that  under  a  statute  of  Virginia  the- 
Eq.  645,  660,  661.  assignment  made  by  the  corporation 

•  New  York  Guaranty  Oo.  v.  Mem-  to  the  trustees  for  the  benefit  of  ita. 
phis  Water  Co.,  107  U.  S.  205,  214,  creditors,  in  the  case  under  consider- 
and  authorities  cited.  ation,  passed  the  legal  title  to  the  trus- 

"  Glenn  v.  Marbury,  145  U.  S.  499;  tees  in  whose  place  the  trustee  Glenn, 

quoting  and  following  Glenn  v.  Busey,  was  substituted  by  the  Virginia  court. 

6  Mackey  (D.  C),  243.    The  Court  of  Lewis  v.  Glenn,  84  Va.  947.    But  this- 

Appeals  of  Virginia  Seems  to  have  held,  did  not  affect  the  conclusion  of  the- 

as  already  intimated  {ante,  §  3578),  Supreme  Court  of  the  United  States. 
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system  of  pleading  prevails,  the  action  is  brougiit  in  the  name 
of  the  corporation  for  the  use  of  the  receiver,'  though  cases 
are  found  in  that  State  where  the  action  was  prosecuted  by 
the  receiver  in  his  own  name.  This  senseless  rule  of  common- 
law  pleading  has  been  abolished  by  the  modern  codes  of  pro- 
cedure, which  have  now  been  enacted  by  more  than  one-half 
of  the  States  of  the  American  Union.  One  of  the  leading 
provisions  of  these  codes  is,  that  every  action  shall  be  prose- 
-cuted  in  the  name  of  the  real  party  in  interest,  and  that  the  real 
party  in  interest  shall  not  be  required  to  go  through  the  sense- 
less formality  of  prosecuting  his  action  in  the  name  of  a  party 
who  himself  could  not  sue,  who  is  not  even  responsible  for 
costs,  but  whose  name  is  a  mere  naked  name  of  record,  like  the 
John  Doe  and  Richard  Roe  of  the  old  actions  of  ejectment. 
A  better  illustration  of  this  statement  could  not  be  made  than 
to  refer  to  many  of  these  so-called  Glenn  cases,  where,  in 
various  jurisdictions,  Federal  and  State,  —  everywhere,  it 
seems,  except  in  the  District  of  Columbia,  —  the  substituted 
trustee  Glenn  either  successfully  prosecuted  in  his  own  name 
actions   for  the  calls  ordered  by  the  Virginia  court,  or  his 


on  the  point  of  pleading  in  question,  v.  Marbury,  supra,  the  Supreme  CJourt 

because   that  court   has   held   that  of  the  United  States  held  that  no 

"whether  an  assignee  of  a  chose  in  promise  to  pay  to  t/i«  assignee  could  be 

action  shall  sue  in  his  own  name  or  implied  from  the  general  authority 

that  of  his  assignor,  is  a  technical  which  every  stockholder  is  presumed 

question  of  mere  process,  and  deter-  to  give  the  corporation  to  deal  with 

minable  by  the  law  of  the  forum."  its  property  in  a  lawful  manner;  and 

Pritchard  v.  Norton,  106  U.  S.  124,  that  the  disability  of  a  trustee  to  sue 

130.     Contrasting  this  decision  with  in  his  own  name  was  not  affected  by 

Lewis  V.  Glenn,  84  Va.  947,  where  it  the  fact  that  the  call  was  made  by  the 

was  held  that  the  trustee  might,  both  court  at  the  instance  of  a  creditor, 

under  and  independently  of  the  pro-  and  that  the  trustee  was  specially  au- 

vision  of  the  Code  of  Virginia  of  1873,  thorized  by  it  to  collect  the  same ; 

ch.  141,  §  17,  bring  the  action  in  his  since  in  making  the  call  the  court 

own  name,  —  and  where  the   court  simply  acted  in  place  of  the  company, 

sustained  the  action  brought  by  the  which  had  failed  to  perform  its  duty, 

substituted  trustee  in  his  own  name,  Glenn  v.  Marbury,  supra. 
which  was  the  common-law  action  of  '  See  for  example  Great  Western 

trespass  on  the  case  in  assumpsit,  — in  Tel.  Co.  v.  Gray,  122  HI.  630. 
the  course  of  its  reasoning  in  Glenn 
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right  to  prosecute  was  determined  against  him  on  other 
grounds.* 

§  3571.  Judgrment  of  Federal  Court  within  tlie  State  will 
Furnish  Foundation  for  Creditors'  Bill  in  State    Courts. — 

The  judgments  of  the  courts  of  the  United  States  are  regarded 
by  the  courts  of  the  State  within  whose  limits  such  Federal 
judgments  are  rendered,  as  "  domestic  judgments;"  and  there- 
fore  such  a  judgment,  recovered  against  a  corporation,  will 
furnish  a  foundation  for  a  creditor's  bill,  in  like  manner  as 
though  it  had  been  recovered  in  a  court  of  the  Slate.  For 
instance,  a  judgment  against  a  corporation  recovered  in  the 
Circuit  Court  of  the  United  States  for  one  of  the  Federal  dis- 
tricts within  the  State  of  Wisconsin,  will  have  the  same  force 
and  efferct  in  the  respect  under  consideration  in  the  courts  of 
the  State  of  Wisconsin  as  a  judgment  recovered  in  any  of  the 
superior  courts  of  that  State.^ 


1  Hawkins  v.  Glenn,  131  IT.  S.  319 
(error  to  Circuit  Court  of  the  United 
States  for  the  eastern  district  of  North 
Carolina);  Glenn  v.  8emple,  80  Ala. 
159 ;  s.  c.  60  Am.  Eep.  92  ;  Lehman  v. 
Glenn,  87  Ala.  618 ;  Semple  v.  Glenn, 
91  Ala.  245 ;  s.  c.  24  Am.  St.  Eep. 
894;  9  S.  W.  Rep.  265;  Sayre  v. 
Glenn,  87  Ala.  631 ;  Morris  v.  Glenn, 
87  Ala.  628;  Glenn  o.  Williams,  60 
Md.  93;  Glenn  v.  Glabaugh,  65  Md. 
65;  Glenn  v.  Howard,  65  Md.  40; 
Glenn  v.  Savage,  65  Md.  40 ;  McKim 
V.  Glenn,  66  Md.  479 ;  Glenn  v.  Orr, 
96  N.  0.  413;  Howard  v.  Glenn,  85 
Ga.  238;  s.  c.  21  Am.  St.  Eep.  156; 
Glenn  v.  Saxton,  68  Gal.  353 ;  Glenn 
<u.  Dorsheimer,  23  Fed.  Rep.  695 ;  s.  c. 
24  Fed.  Rep.  536;  Glenn  v.  Springs, 
26  Fed.  Eep.  494 ;  Glenn  o.  Scott,  28 
Fed.  Eep.  804;  Glenn  v.  Soule,  22 
Fed.  Eep.  417;  Glenn  v.  Foote,  36 
Fed.  Rep.  824. 
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'  Ballintj.  Loeb,  78  Wis.  404,  413; 
«.  c.  47  N.  W.  Eep.  516;  11  L.  E.  A. 
742.  There  seems  to  be  some  conflict 
of  authority  on  this  question,  but  the 
reasoning  of  Mr.  Justice  Ortoa  in  the 
case  just  cited,  and*  also  the  foUoTf- 
ing  cases  referred  to  by  him,  vindicate 
the  proposition  that  a  judgment  of  a 
court  of  the  United  States  is  a  domes- 
tic judgment  within  the  State  where  it 
is  rendered.  Adams  v.  Way,  33  Conn. 
419 ;  Turrell  v.  Warren,  25  Minn.  9. 
To  the  same  effect  are  the  following 
cases:  Wandlingj).  Straw,  25  W.  Va. 
692,  705;  Thompson  v.  Lee  Co.,  22 
Iowa,  206 ;  St.  Albans  v.  Bush,  4  Vt. 
58 ;  s.  0.  23  Am.  Dec.  246 ;  Barney  v. 
Patterson's  Lessee,  6  Har.  &  J. 
(Md.)  182;  Embry  v.  Palmer,  107 
U.  S.  3 ;  McCauley  v.  Hargroves,  48 
Ga.  50;  Williams  v.  Wilkes,  14  Pa. 
St.  228. 
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■Sbctiok  Section 

-S578.  When   debt   due    shareholder  corporation     must    continue 

for    his    shares    is    attach-  solvent. 

able.  3581.  Whether  a  superadded  statutory 

3577.  When  subject  to  garnishment  individual    liability   can   be 

under  execution  against  cor-  reached  by  garnishment, 

poration.  8582.  Defenses  available  to  the  gar- 

3578.  An  assessment  must  have  been  nishee. 

made  and  not  paid.  3583.  Alabama. 

-3579.  A  subscription  must  have  been  3584.  Dlinois. 

payable  without    an    assess-  3585.  Louisiana. 

ment.  3586.  Mississippi. 

3580.  And  (subject  to  exceptions)  the  3587.  Missouri. 

§  3576.  "When  Debt  Due  Shareholder  for  His  Shares  Is 
Attachable.  —  There  is  judicial  authority  for  the  proposition 
"that  the  unpaid  subscription  of  a  stockholder  is  attachable, 
the  same  as  any  other  debt.''  But  this  must  be  qualified  by 
"what  is  hereafter  stated  in  this  chapter.^ 

§  3577.  When  Subject  to  Garnishment  under  Execution 
:ag'alnst  Corporation.  —  If  the  principle  is  conceded  that  a 
separate  action  may  be  maintained  against  each  shareholder 
to  enforce  his  liability,  then  there  seems  no  good  reason  why 
-a  judgment  creditor  of  the  corporation  may  not  resort  to  the 
process  of  garnishment,  in  order  to  obtain  satisfaction  of  bis 
•debt  out  of  what  may  be  due  from  the  stockholder  to  the  cor- 
j)oration  on  account  of  his  stock,  provided  a  call  has  been 
made  by  the  directors,  as  hereafter  stated.' 

^  Peterson  n.  Sinclair,  83  Pa.  St.  '  Meints  v.  East  St.  Louis  &c.  Mill 

250.  Co.,  89  111.  48 ;  Faull  v.  Alaska  Gold  & 

»  Post,  §  3578.  Silver  Mining  Co.,  14  Fed.  Rep.  657. 
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§  3578.  An  Assessment  must  have  been  Made  and  not 
Paid.  —  But  an  attentive  examination  of  the  subject  will  lead 
to  the  conclusion  that  this  can  only  be  the  case  where  two 
circumstances  concur:  1.  Where  there  has  been  an  assessment 
by  a  corporation  upon  the  stockholder,  which  assessment  is 
unpaid.  The  reason  is  that  such  an  assessment  is  necessary 
to  give  a  right  of  action  by  the  corporation  against  the  stock- 
holder, and  the  attaching  creditor,  proceeding  by  garnishment 
against  the  stockholder,  stands  in  the  shoes  of  the  corporation,*- 
and  cannot  maintain  his  garnishment  unless  the  corporation 
could  maintain  an  action.* 

§  3579.  Or  the  Subscription  must  have  been  Payable 
Tvithout  an  Assessment.  —  But,  of  course,  no  assessment  i» 
necessary  to  let  in  the  remedy  by  garnishment  where  the  sub- 
scription, by  its  own  terms,  or  by  the  terms  of  the  charter 
or  governing  statute,  is  payable  at  a  fixed  time,  and  there 
has  been  a  default  on  the  part  of  the  stockholder  in  paying  it 
at  such  time.'  Accordingly,  it  has  been  held  that  a  person 
who,  in  consideration  of  the  issue  of  stock  in  a  corporation 

'  McDermott  v.  Donegan,  44  Mo.  Re  Glen  Iron  WorkB,  17  Fed.  Kep, 
85.  That  the  attachment  creditor  324,  which, is  plainly  untenable.  See- 
stands  in  the  shoes  of  the  judgment  Lane's  Appeal,  supra,  where  it  is 
defendant  and  can  assert  no  other  or  denied  and  criticised.  So,  in  Minne- 
higher  rights  than  his  against  the  sota  where  the  sheriff  brought  a  stat- 
garnishee,  see  Fessler  v.  Ellis,  40  Pa.  utory  action  against  a  stockholder, 
St.  248 ;  Dougherty  v.  Hunter,  54  Pa.  which  action  seems  to  have  been  ia 
St.  380.  the  nature  of  a  Jiroceeding  by  garnish- 

'  Lane's  Appeal,  105  Pa.  St.  49 ;  ment,  it  was  held  that  he  could  pro- 
».  c.  51  Am.  Eep.  166 ;  Brown  v.  Union  ceed  only  in  right  of  the  company,, 
Ins.  Co.,  3  La.  Ann.  177, 183 ;  Hannah  and  that  an  averment  that  the  com- 
V.  Moberly  Bank,  67  Mo.  678 ;  Simp-  pany  was  insolvent  and  had  totally 
son  V.  Reynolds,  71  Mo.  594 ;  Bingham  abandoned  the  work  for  which  it 
V.  Rushing,  5  Ala.  403;  Universal  was  created,  did  not  excuse  the  failure 
Fire  Ins.  Co.  v.  Tabor,  16  Col.  531 ;  to  aver  that  a  call  had  been  made 
(.  c.  27  Pac.  Rep.  890 ;  McKelvey  v.  and  had  not  been  paid  by  the  stock- 
Crockett,  18  Nev.  238 ;  Parks  v.  He-  holder.  Robertson  v.  Sibley,  1* 
man,  7  Mo.  App.  14.    The  only  case  Minn.  323. 

with  which  the  writer  has  met  hold-  '  See  Ruse  v.  Bromberg,  88  Ala. 

ing  that  unpaid  balances  under  share  619, 627 ;  s.  c.  7  South.  Rep.  384 ;  Davis, 

subscriptions  can  be  reached  by  gar-  v.  Montgomery  Furnace   &c.    Co.,  & 

nishment  without  an  assessment,  is  South.  Rep.  496. 
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to  him,  subscribes  to  its  bonds,  agreeing  to  pay  in  install- 
ments, is  liable  to  garnishment  by  the  creditors  of  the  corpo- 
ration, for  the  unpaid  balance  of  such  subscription.*  But 
where  there  is  a  general  statute  allowing  a  stockholder  a  defi- 
nite period  of  grace  after  notice  of  th^  assessment,  he  is  not 
subject  to  garnishment,  under  a  judgment  against  the  corpo- 
ration or  otlierwise, until  this  period  of  grace  has  expired.  It 
was  so  held  under  a  statute  of  Colorado,^  providing  that  stock- 
holders shall  not  be  required  to  pay  any  installment  upon, 
the  unpaid  balance  of  their  subscriptions  until  "  twenty  days 
after  personal  demand  therefor,  or  in  cases  where  personal 
demand  is  not  made,  within  thirty  days  after  a  written  or 
printed  demand  has  been  deposited  in  the  post-office."' 

§  3580.  And  (Subject  to  Exceptions)  the  Corporation  must 
Continue  Solvent.  —  Subject  to  exceptions  hereafter  stated, 
the  other  condition  which  must  concur,  in  order  to  let  in  the 
remedy  by  garnishment,  is:  2.  That  the  corporation  con- 
tinues solvent.*  The  reason  is,  that  when  insolvency  super- 
venes,the  unpaid  subscriptions  of  the  stockholders,  in  common 
with  the  other  assets  of  the  corporation,  become  a  trust  fund 
for  the  benefit  of  stockholders,  which  necessarily  means  for 
the  benefit  of  all  the  stockholders.  When,  therefore,  the  cor- 
poration becomes  insolvent,  the  amount  due  by  its  share- 
holders in  respect  of  their  several  subscriptions  cannot  be- 
seized  by  a  creditor  under  an  attachment,  for  the  double  rea- 
sons that,  in  order  that  such  subscriptions  should  constitute 
a  debt  presently  payable  to  the  company,  there  must  have- 
been  a  call  made,  either  by  the  directors  of  the  company,  by 

'  Da-vis  ».  Montgomery  Furnace  &c.  company  being  solvent,  the  premium 

Co.,  8  South.  Kep.  496.  notes  being  assessable  for  the  pay- 

•  Mills'  Ann.  Stat.  Col.,  §  480.  ment  of  the  very  debt  in  suit,  and 
'  Universal  Fire  Insurance  Co.  v.  assessment     having     actually    been 

Tabor,  16  Col.  531 ;  s.  c.  27  Pac.  Rep.  made,   and  the  money  due  thereoa 

890.  having  been  partially  paid  into  th& 

*  Hays  V.  Lycoming  Fire  Ins.  Co.,  hands  of  one  of  the  garnishees,  it 
98  Pa.  St.  184.  In  this  case,  the  cor-  was  to  be  treated  as  an  ordinary  debt, 
poration  was  a  mutual  fire  insurance  and  subject  to  attachment  as  other 
eompany,  and  it  was  held  that,  the  debts. 
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order  of  a  court  of  equity,  or  by  other  competent  authority; 
secondly,  that  when  such  a  call  is  made  after  insolvency,  it 
is  made  for  the  benefit  of  all  the  creditors,  and  the  fund  thus 
sought  to  be  collected  cannot  be  diverted  to  a  single  creditor.* 

§  3581.  Whether  a  Superadded  Statutory  Individual  Lila- 
Tbility  can  be  Beached  by  Garnishment.  —  As  the  creditor  pro- 
ceeding  by  garnishment  proceeds  against  the  stockholder  only 
4n  right  of  the  corporation,  it  follows  that,  unless  the  corpora- 
■tion  itself  could  maintain  an  action  against  the  stockholder, 
the  creditor  cannot  successfully  proceed  against  him  by  garnish- 
■m,ent}  It  must  equally  follow  that  where  the  creditor  proceeds 
-against  the  stockholder  in  respect  of  a  statutory,  superadded, 
individual  liability,  and  where  such  liability  is  not  in  the 
jiature  of  assets  of  the  corporation,  but  is  a  liability  flowing 
■f  so  to  speak)  directly  from  the  stockholder  to  the  creditor,  — 
"the  creditor  cannot  proceed  by  garnishment.  But  even  this 
principle  may  be  changed  under  particular  statutes.  Accord- 
ingly, it  has  been  held  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Vermont,  under  a  statute  of  that 
State,  providing  that  actions  founded  on  a  contract,  express  or 
implied,  may  be  commenced  by  trustee  process,  which  is  the 
JNew  England  equivalent  for  process  of  garnishment,  —  that 
"where  the  corporation  seeks  to  enforce  the  liability  of  its 
•directors,  under  another  statute,'  for  contracting  a  corporate 
indebtedness  in  excess  of  the  amount  of  capital  paid  in,  he 
may  proceed  by  trustee  process.*  Unless  there  is  some  thing 
in  the  statute  of  Vermont  relating  to  trustee  process,  which  is 
"totally  different  from  ordinary  statutes  relating  to  garnish- 
ment proceedings,  this  decision,  so  far  as  it  allows  this  rem- 
edy, is  misconceived.  The  whole  discussion  related  to  the 
question  whether  the  obligation  of  the  directors  was  one 
Jounded  in  contract,  so  as  to  be  within  the  statute,  or  wlietherit 

^  Lane's  Appeal,  105  Pa.  St.  49, 65 ;      the  authority  of  Ee  Glen  Iron  Works, 
J.  c.  51  Am.  Eep.  166,  171,  172;  fol-     17  Fed.  Eep.  324. 
lowing    the    principle    of    Scovill  v.  '  Ante,  §  3578. 

Thayer,  105  U.  S.  143,  and  denying  »  Rev.  Stat.  Vt.,  §  3291. 

*  Field  V.  Haines,  24  Blatchf.  (U.  S.)  160;  s.  c.  28  Fed.  Eep.  919. 
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■was  penal.  It  had  already  been  decided  by  the  Supreme 
Court  of  Vermont,  whose  decision  on  the  question  was  bind- 
ing on  the  Federal  court,  that  in  such  a  case  the  directors, 
and  stockholders  became  joint  debtors  with  the  company  to  its. 
creditors.^  It  is  not  perceived,  then,  on  what  principle  one 
joint  debtor  can  be  regarded  as  the  "trustee"  of  the  other 
joint  debtor. 

§  3582.  Defenses    Available    to    the    Garnisliee.  —  In   the 

proceeding  under  consideration,  the  plaintiff  seeks  merely  to 
recover  a  debt  alleged  to  be  due  from  the  garnishee  to  th& 
corporation.  He  proposes  to  succeed  to  the  rights  of  the 
company.  It  follows  that  whatever  would  defeat  the  company^ 
in  a  suit  against  the  stockholder  to  recover  the  alleged  bal- 
ance, will  also  be  fatal  to  a  recovery  in  a  proceeding  by  gar- 
nishment.' 

§  35S3.  Alabama.  —  In  Alabama  this  remedy  was  early  given, 
creditors  by  statute;  but  the  court  thrust  itself  in  the  way  of  the- 
obvious  purpose  of  the  Legislature,  by  holding  that  a  garnishee- 
answering  that  he  had  paid  all  calls  made  by  the  president  and 
directors  of  the  corporation  upon  him, was  entitled  to  his  discharge; 
he  could  not,  for  the  same  reasons  given  by  the  Louisiana  court,* 
under  this  process,  be  made  to  pay  to  the  creditor  that  portion  of 
his  subscription  as  to  which  no  calls  had  been  made.*  But  this 
principle  has  been  denied  by  the  same  court  in  a  later  case,  and  the 
garnishee  was  held  liable  although  no  calls  had  been  made,  and 
although,  by  the  contract  of  subscription,  the  money  was  payable 
only  upon  the  call  of  the  company.'  In  an  earlier  case  in  the  same 
State,*  the  garnishee  answered  that  he  had  been  informed,  and 
believed,  that  the  corporation  had  ceased  to  have  any  legal  exist- 
ence previous  to  the  issuing  'of  the  garnishment.  This  was  held 
equivalent  to  an  assertion  that  the  corporation  was  dissolved,  and. 

'  Windham     Provident    Inst.     v.      Bouri,  written  by  Currier,  J. ;  McDer- 
Sprague,  43  Vt.  502.  mott  v.  Donegan,  44  Mo.  85,  89. 

'  See,  for    the  general  principle,  '  Post,  §  3585. 

Drake  on  Attachments,   ^  672.    The  *  Bingham  v.  Rushing,  5  Ala.  403. 

doctrine  of  the  text  is  found  in  an  '  Curry  v.  Woodward,  53  Ala.  371,. 

opinion  of  the  Supreme  Court  of  Mis'-     377. 

•  Paschall  v.  Whitsett,  11  Ala.  472. 
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«pon  this  the  court  discharged  him,  —  holding,  in  accordance  with 
"the  old  law,'  that  by  the  dissolution  of  a  corporation  the  debts  due  to 
it  were  extinguished.  But  this  doctrine,  as  elsewhere  seen,'  is  obso- 
lete, and  has  been  overruled  in  the  same  State.'  It  has  been  held 
that  several  shareholders  may  be  joined  in  the  same  writ,  although 
tlieir  liability  is  several.*  In  a  case  of  this  kind,  by  leave  of  court, 
the  garnishment  was  dismissed  as  to  one  of  the  two  garnishees,  and 
his  name  stricken  from  the  process,  upon  plea  by  him  that  the 
process  treated  him  as  a  joint  debtor  with  the  other,  when  he  was 
separately  indebted.  The  remaining  garnishee  excepted,  and  offered 
to  file  a  written  answer,  to  which  the  plaintiff  objected,  and  required 
an  oral  answer,  which  was  ordered  at  the  next  term,  and  the  cause 
was  continued  from  time  to  time,  until  the  garnishee  filed  his 
written  answer,  and  was  afterwards  examined  orally.  Under  these 
■circumstances,  the  court  held  that  this  garnishee  could  not  after- 
wards object  that  the  garnishment  had  been  discontinued  by  the 
■dismissal  as  to  the  other  party,  even  if  it  had  that  effect,  which  was 
not  conceded.'  In  1889,  a  statutory  provision  authorizing  a  judg' 
ment  creditor  of  a  corporation  to  sue  out  a  garnishment  to  reach 
unpaid  subscription  of  any  stockholder  therein  (Code,  §  2972),  was 
aviended  by  allowing  "any  creditor"  of  the  corporation  to  do  this.' 

§  3584.  Illinois.  —  In  this  State  the  proaess  of  garnishment  is 
available  to  the  judgment  creditor,  in  respect  of  the  liability  of  the 
fitockholder  for  unpaid  stock  on  which  a  call  has  been  made; '  and 
under  the  corporation  law  of  the  State  enacted  in  1872,"  making 
stockholders  liable  to  creditors,  etc.,  garnishee  process  lies  after 
judgment  against  the  corporation;  and  it  is  not  necessary  to  proceed 
against  the  stockholders  at  the  time  of  instituting  suit  against  the 
corporation,  as  in  garnishee  proceedings  under  the  attachment  act.' 

§  3585.  liOuisiana.  —  In  Louisiana  this  remedy  has,  on  general 
grounds,  been  conceded  to  the  judgment  creditor  of  a  corporation,  to 
enable  him  to  reach  moneys  due  the  corporation  by  stockholders  on 

•  Mumma  v.  Potomac  Co.,  8  Pet.  «  Ala.  Act  Feb.  26,  1889;  Acta 
(U.  S.)  281.                                                 1888-89,  No.  Ill,  p.  94. 

'  Post,  Ch.  156.  '  Meints  v.  East  St.  Louis  &c.  Mill 

»  Curry  v.  Woodward,  53  Ala.  371.  Co.,  89  111.  48. 

*  Ihid.  "  Illinois  Corporation  Act  1872,  §  8. 
'  IMd.  9  Coalfield  Co.  v.  Peck,  98  111.  139. 
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account  of  their  stock,  even  though  the  directors  had  made  no  call  to 
which  the  stockholders  had  not  responded;  the  court  saying  that 
the  plaintiff  might  exercise  against  the  debtors  all  the  rights  which 
the  corporation  might  exercise  against  them.'  But  it  has  been  sub- 
sequently held  that,  as  to  any  unpaid  portion  of  a  stockholder's 
subscription  for  which  the  directors  have  not  made  a  formal  call, 
his  liability  could  not  be  enforced  by  creditors  of  the  company  by 
process  of  garnishment;  they  must  resort  to  a  direct  action.  The 
company  itself  had  no  action  against  the  stockholder  without  a 
formal  call,  and  the  creditor,  whose  right  was  derivative,  flowing 
from  the  company,  was  in  no  better  position.' 

§  3586.  Mississippi.  —  The  process  of  garnishment  seems  to  be 
available  to  creditors  in  Mississippi;  and  it  has  been  held  in  such  a 
proceeding  that  the  creditor  cannot  make  the  defense  that  the  com- 
pany has  never  been  legally  incorporated  unless  he  denies  the  incor- 
poration under  oath, as  required  by  the  statute  of  that  State.' 

§  3587.  Missouri.  —  Proceedingsby  judgment  creditors  of  corpo- 
rations by  garnishment  against  stockholders, to  subject  the  amounts 
unpaid  upon  their  stock  subscriptions,  have  frequently  been  upheld 
in  this  State.*  In  such  cases,  the  judgment  creditor  succeeds  to  the 
rights  of  the  company,  and  whatever  would  defeat  the  company,  in  a 
suit  brought  by  it  to  recover  the  alleged  balance,  will  be  fatal  to  a 
recovery  against  the  stockholder  in  such  a  proceeding.'  Therefore, 
the  creditor  cannot  recover  against  a  stockholder  as  garnishee,  unless 
he  shows  that  a  legal  call  has  been  made  upon  the  stockholders  for 
unpaid  stock,'  or  unless  the  indebtedness  for  stock  is  otherwise  due 
according  to  the  terms  of  his  subscription.'  Therefore,  a  sherifF,acf- 
ing  as  receiver  of  the  effects  of  a  corporation  by  virtue  of  an  appoint- 
ment under  the  statute,^  has  no  power,  by  suit  in  his  own  name,  to 
enforce  the  liability  of  a  stockholder  to  the  corporation  for  unpaid 
stock  which  is  not  due  according  to  the  subscription,  and  for  which 
no  call  has  been  made  by  the  directors.'    Outside  of  the  question  as 

^  Cucullu  V.  Union  Ins.  Co.,  2  Eob.  '  Ibid.  See  Drake  on  Attachmenta, 

<La.)  571  (1842).  §  672. 

^  Brown  v.  Union  Ins.  Co.,  3  La.  *  Parks  v.  Heman,  7  Mo.  App.  14. 

Ann.  177,  183.  '  Hannah  v.  Moberly  Bank,  67  Mo. 

'  Saffold  V.  Barnes,  39  Miss.  399.  678 ;  Simpson  v.  Eeynolds,  71  Mo.  594. 

'  McDermott  v.  Donegan,  44  Mo.  '  Wagner's  Mo.  Stat,,  p.  606. 

85.  "  Ibid. 

2607 


3  Thomp.  Corp.  §  SSS?.]    liability  op  stockholders. 

to  the  necessity  of  a  call,  it  has  been  held  in  this  State  that  where  a. 
party  was  induced  to  become  a  director  of  a  company  by  receiving- 
certain  shares  of  stock  as  full-paid,  which  stock  he  subsequently 
sold,  it  was  held  that  he  might  be  garnished  by  a  judgment  creditor 
of  the  company  to  the  extent  of  the  proceeds  of  his  stock.'  In  such 
a  proceeding  it  has  been  held  that  a  statement  in  the  denial  of  thfr 
garnishee's  answer,  that  a  call  upon  the  shareholder  in  respect  of  his 
shares  had  been  duly  made,  is  not  admitted  by  the  failure  of  the 
garnishee  to  reply,  and  that,  when  such  a  case  has  been  tried  as  if 
the  reply  had  been  filed,  and  as  if  the  issues  had  been  properly 
made  by  the  pleadings,  the  allegations  in  the  answer  of  the  gar- 
nishee,will,  after  verdict,  be  treated  as  if  formally  denied.' 

•  Eyerman  v.  Krieckhaus,  7  Mo.  App.  455. 

*  Parks  V.  Heman,  7  Mo.  App.  14. 
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CHAPTER  LXVI. 

EXECUTIONS  AGAINST  STOCKHOLDERS. 

Art.  I.     Generally.     §§  3591-3599. 

II.     Under  the  Missouri   Statute.     §§  3602-3621. 

Article  I.     Generally. 

Section  Section 

3591.  Execution   against   the  share-  outing  his  judgment  against 

holders  a  creature  of  statute.  shareholders. 

3592.  The  writ  of  scire /acias.  3596.  Summoning  the  stockholder  in 

3593.  Eegistry  of    judgment  against  an  action  against  the  corpo- 

corporation  not  a  lien  against  ration. 

shareholder's  property.  3597.  Execution  against  corporation 

3594.  English  statutes  providing  for  -with   clause   for   levy   upon 

registry  of  shareholders,  and  property  of  members, 

giving   creditors    a    right  to  3598.  Motion  under  Kansas  statute, 

inspect  the  register.  3599.  Execution  against  stockholder 

3595.  Enjoining  the  creditor  from  exe-  under  Massachusetts  statutes. 

§  3591.  Execution  ag'ainst  the  Shareholders  a  Creature  of 
Statute.  —  We  have  already  seen  that  by  the  common  law  the 
corporation  is  one  person,  and  each  of  its  shareholders  another 
person.  By  that  law  a  judgment  against  an  individual  can 
only  be  executed  against  the  person  or  property  of  the  indi- 
vidual named  in  the  judgment;  the  execution  milst  follow  the 
judgment  and  run  against  the  same  person.^  It  follows  that 
by  the  common  law  no  execution  can  be  sued  out  against  a 
shareholder  on  a  judgment  recovered  against  the  corporation. 
The  conclusion  is,  that  execution  can  only  be  had  against  a 
shareholder  on  a  judgment  recovered  against  the  corporation 
where  such  a  remedy  is  given  by  statute,  and  that  the  mode  of 
obtaining  it  can  only  be  that  pointed  out  by  the  statute.     In 

*  Lind.  Oomp.  Law,  5th  ed.,  276. 
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every  such  case,  with  exceptions  chiefly  under  early  New- 
England  statutes,*  there  must  be  some  sort  of  supplementary 
proceeding  against  the  shareholder,  in  which  he  is  called  in  by 
notice  and  given  an  opportunity  to  show  cause  why  the  judg- 
ment against  the  corporation  should  not  be  executed  against 
him.* 

§  3592.  The  Writ  of  Scire  Facias. — To  give  the  stockholder 
such  an  opportunity  to  show  cause  was  the  real  object  of 
resorting  to  the  writ  of  scire  facias.  "  By  the  common  law," 
says  Sir  Nathaniel  Lindley,^  citing  the  marginal  authorities, 
"a  judgment  against  A.  cannot  be  executed  against  B.  without 
a  scire  facias,  which,  though  a  judicial  writ,  is  in  the  nature 
of  an  action,  and  may  be  pleaded  to  accordingly.  So,  before 
a  judgment  in  the  Chancery  Division  against  a  public  officer 
[of  a  company]  can  be  enforced  against  individual  sharehold- 
ers, an  order  against  them  personally  must  be  obtained.*  The 
object  of  the  scire  facias  was  technically  to  make  the  execution 
conformable  to  the  judgment;  but  substantially  its  object  was 
to  give  the  person  against  whom  the  judgment  was  sought  to 
be  enforced,  an  opportunity  of  defending  himself;  for,  ex 
hypothesi,  he  had  not  had  that  opportunity  before."* 

§  3593,  Registry  of  Judg-ment  against  Corporation  not  a 
Lien  against  Shareholder.  —  Provisions  are  very  common  in 
this  country  for  the  registry  of  judgments,  in  which  case  they 
become  liens,  for  the  length  of  time  and  under  the  conditions 
named  in  statutes,  upon  the  property  of  the  company.  A 
similar  provision  exists  in  England;  and  it  seems  from  the 
text  qf  Sir  Nathaniel  Lindley  that  such  a  registration  does  not 
make  the  judgment  a  charge  upon  the  property  of  the  indi- 


1  See,  for  example,  post,  §  3596.  "  See,  generally,  as  to  scire  facias, 

"  Fell  V.  Burchett,  7  El.  &  Bl.  537.  Com.  Dig.  Pleader,  3  L. ;  Bac,  Abr. 

'  Lind.  Comp.  Law,  5thed.,  p.  281.  Scire  Facias;    and  the  note  to  TJn- 

*  Vigers  v.  Pike,  8  01.  &  Fin.  562,  derhill  v.  Devereux,  2  Wnis.  Saund. 

652;  Healey  v.  OHichester  &c.  R.  Co.,  71. 

L.  R.  9  Eq.  148. 
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Tidual  shareholders,  except  possibly  in  those  cases  where  it 
binds  them  individually  without  the  issuing  of  a  scire  facias} 

§  3594.  English  Statutes  Providing  fop  the  Registry  of 
Shareholders  and  Giving  Creditors  a  Bight  to  Inspect  the 
Kegister. — "In  order  to  enable  a  creditor, who  has  obtained 
judgment  against  a  company,  to  discover  the  persons  against 
Tvhom  such  judgment  may  be  executed,  provision  has  beeii 
made  by  the  various  statutes  relating  to  companies, compelling 
i;hem  to  make  periodical  returns,  or  to  keep  registers,  of  the 
names  and  residences  of  their  shareholders,  and  directing 
:such  returns  or  registers  to  be  open  for  inspection."^  There 
are  analogous  statutes  in  this  country. 

§  3595.  Enjoining  the  Creditor  from  Executing  His  Judg- 
ment against  Shareholders.  —  Equity  will  not  enjoin  a  cred- 
itor from  executing  his  judgment  against  any  shareholder  or 
shareholders  whom  he  may  choose  to  select  for  that  purpose, 
provided  he  acts  in  good  faith ;^  and  while  a  member  who  is 
also  a  creditor  will  not  be  so  restrained,*  yet  it  has  been  held 
that  neither  a  judgment  creditor  nor  a  purchaser  from  him 
will  be  allowed  to  use  the  judgment  for  the  dishonest  pur- 
pose of  aiding  some  members  of  the  company  against  others.* 

§  3596.  Summoning  the  Stockholder  in  an  Action 
against     the     Corporation.  —  A    statute    of    Massachusetts" 

iLind.Oomp.Law,5thed.,281,282;  Derbyshire  &c.  E.  Co.,  3  El.  &  Bl. 

•citing  and  comparing  the  following  784,  where  a  mandamus  was  obtained, 

cases:  Ex  parte  Ness,  5  Com.  B.  155;  As  to  examining  the  directors,   see 

Harris  v.  Eoyal  British  Bank,  2  Hurl.  Dickson  v.  Neath  &c.  E.  Co.,  L.  E.  4 

&  N.  535;  Hone  v.  O'Flahertie,  9  Ir.  Ex.87.  See,also,E.S.C.Ord.42r.,32, 

Ch.  119;  Ex  parte  Thornton,  L.  E.  2  et  seg.,  as  to  discovery  in  aid  of  execu- 

Ch.  171.  tion." 

'  Lind.  Oomp.  Law,  5th  ed.,  282,  "  Green  v.  Nixon,  23  Beav.  530. 

:adding  the  following  note:   "See  7  See  Morisse  «.  Eoyal  British  Bank,  1 

•Geo.  4,  ch.  46,  §  4,  et  seg.;  7  Wm.  Com.  B.  (n.  s.)  67. 
4  &  1  Vict.,  c.  16,  §5  9,  10,  36 ;  and  as  *  Hardinge  v.  Webster,  1  Dr.  &  Sm. 

to  the  mode  of  obtaining  inspection,  101. 

see  Header  i;.  Isle  of  Wight  Ferry  Co.,  '  Woodhams  v.  Anglo-Australian. 

^  W.  E.  750  Ex.,  where  a  mandamus  Co.,  2  De  Gex,  J.  &  Sm.  162. 
was    held    not    necessary ;    Eeg.    v.  °  Mass.  Stat.  1851,  ch.  315,  §  1. 
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required  a  summons  to  be  left  with  a  stockholder  of  a  cor- 
poration, before  his  property  could  be  taken  on  execution 
against  the  corporation;  but  this  was  held  not  to  prescribe- 
any  change  in  the  writ  or  declaration,  from  the  form  before- 
adopted  in  a  suit  against  such  corporation.' 

§  8597.  Execution  agralnst  Corporation  with  Clause  for 
LiBvy  upon  Property  of  Members.  —  An  early  statute  of  lowa^ 
authorized  an  execution  on  a  judgment  recovered  against  a 
corporation,  with  a  clause  that  it  be  levied  upon  the  members 
of  the  corporation.  The  execution  was  required  to  follow  the 
judgment,  with  this  exception.'  An  execution,  issued  under 
this  statute  against  the  corporation,  was  leviable  upon  the 
property  of  the  stockholder  to  the  extent  of  his  liability  only.* 
A  clause  in  a  writ  of  fieri  facias  directing  its  levy  upon  the 
property  of  certain  individual  stockholders,  does  not  make 
them  "judgment  creditors"  within  the  meaning  of  the  stat- 
utes relating  to  supplementary  proceedings  on  execution.* 

§  3598.  Motion  under  Kansas  Statute. — Under  the  Kan- 
sas statute, providing'  that  when  no  corporate  property  can  be 
found  to  levy  on,  "execution  may  be  issued  against  any  of  the 
stockholders,  ....  but  no  execution  shall  issue  ....  except 
upon  an  order  of  the  court  in  which  the  action,  suit,  or  other 
proceeding  shall  have  been  brought,  ....  made  upon  motion- 
in  open  court  after  reasonable  notice  in  writing  to  the  person 
sought  to  be  charged,  ....  or  the  plaintiff  ....  may  pro- 
ceed by  action  to  charge  the  stockholders,"  —  it  is  held  that 
the  notice  must  be  served  like  an  original  summons,  and  that 
service  outside  the  State  will  not  confer  jurisdiction.' 

'  Holyoke     Bank     v.     Goodman  and  in  what  manner  each  was  liable. 

Paper  Man.  Co.,  9  Oush.  (Mass.)  576.  which  was  held  not  well  taken,  eee 

'  Iowa  Stat.  1847,  103.  Donworth  v.  Ooolbangh,  5  Iowa,  300. 

•  Hampson  v.  Weare,  4  Iowa,  13;  '  Kan.  Oomp.  L.  1879,  ch.23,  §  32. 
«.  c.  66  Am.  Dec.  116.  '  Howell  v.  Manglesdorf,  33  Kan. 

*  Bayliss  v.  Swift,  40  Iowa,  648.  194.    The  notice  and  subsequent  pro- 
'  Bailey  v.  Dubuque  &c.  E.  Co.,  13      ceedings  were  held  regular  in  Wella 

Iowa,  97.    For  a  proceeding  supple-      v,  Robb,  43  Kan.  201;   8.  c.  23  Pac. 
mentary  to  execution  in  which  the     Eep.  148. 
court  adjudged  who  were  stockholders 
2612 


EXECUTIONS  AGAINST  STOCKHOLDERS.     [3  Thomp.  Corp.  §  3599. 

§  3599.  Execution  against  Stockholder  under  Massachu- 
setts Statutes.  —  A  statute  of  Massachusetts,  authorizing  the 
levy  of  executions  on  judgments  obtained  against  corporations 
on  the  body  and  goods  of  their  members,  has  been  already 
alluded  to.*  The  court  refused  to  extend  such  a  statute,  by 
construction,  so  as  to  permit  a  levy  to  be  made  under  it  upon 
the  lands  of  the  stockholder."  The  execution  which  might 
have  been  served  on  the  members,  property,  etc.,  must  have 
been  the  same  on  which  the  officer  made  demand  upon  the 
officers  of  the  corporation.  A  demand  on  the  execution  first 
issued  did  not  authorize  an  arrest  or  levy  upon  an  alias.* 
Where  a  creditor  had  two  demands,  one  only  of  which  the 
stockholders  were  liable  to  pay,  and  recovered  a  single  judg- 
ment on  both  demands,  he  might  yet  have  levied  his  execution 
on  the  personal  property  of  a  stockholder,  to  the  amount  of  the 
demand  which  the  stockholders  were  liable  to  pay.*  If  the 
only  officer  of  a  corporation  who  has  any  property  has  been 
adjudged  liablo  as  a  stockholder,  in  a  suit  against  the  corpora- 
tion for  a  debt,  and  judgment  has  been  rendered,  and  execu- 
tion issued  accordingly,  he  cannot  maintain  an  action  against 
a  deputy  sheriff  for  seizing  his  property  upon  the  execution, 
after  demand  made  upon  the  corporation,  and  refusal  to  pay 
the  same.* 

Article  II.     Under  the  Missouri  Statute. 

Section  Section 

3602.  Remedy  by  motion  under  Mis-     3606.  Service  outside  the  State  does 

souri  statute.  not  confer  jurisdiction. 

3603.  The  statute  a  substitute  for  a     3607.  Judgment  rendered  after  legal 

bill  in  equity.  dissolution  of  corporation  will 

S604.  Is  a  proceeding  in  the    same  not  support  proceeding. 

court    which    rendered    the  3608.  Liability  fixed  by  return  of  exe* 

judgment.  cution  nulla  bona. 

8605.  Motion  against  each  stockholder  3609.  Evidence   of    corporate   insol- 

is  a  separate  proceeding.  vency :  return  of  nulla  bona. 

•  Ante,  §  3596.  •  Stedman    *.    Eveleth,    6    Met. 

»  Child  V.  Coffin,  17  Mass.  64.  (Mass.)  114. 

»  Leland  v.  Marsh,  16  Mass.  389. 

'  Lee  u.  Dearborn,  4  Allen  (Mass.),  164. 
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Sbction  Section 

8610.  "What  if  execution  against  corpo-  exception    to    the  order  dis- 

ration  returned  before  return-  posing  of  the  motion. 

day.  3617.  Proceeding  does  not  abate  on-. 

3611.  Beturn  not  presumed  to  be  pre-  death  of  stockholder  pending: 

mature  because  not  dated.  appeal. 

3612.  Informalities  waived  by  appear-     3618.  Motion  not  maintainable  against 

ance.  administrator      of     deceased^ 

S613.  No  jury  trial.  stockholder. 

3614.  Appellate  court  will  review  the     3619.  Burden  of  proof. 

evidence.  3620.  Motion  not  maintainable  after- 

3615.  Whether  the  motion  should  be  general   assignment  for  cred- 

preserved  in  the  bill  of  excep-  itors. 

tions.  3621.  Second  motion,  if  dismissed,  not . 

8616.  Not  necessary  to  take  and  save  fatal torecoveryonfirstmotion., 

§  8602.  Kemedy  by  Motion  under  Missouri  Statute.  —  IiV' 
Missouri  a  remedy  is  given  by  statute  as  follows:  "  If  any  execution- 
shall  have  been  issued  against  any  corporation,  and  there  cannot. 
be  found  any  property  or  effects  whereon  to  levy  the  same,  then 
such  execution  may  be  issued  against  any  stockholders  to  the- 
extent  of  the  amount  of  the  unpaid  balance  of  such  stock  by  him  or- 
her  owned;  provided,  always,  that  no  execution  shall  issue  against 
any  stockholder  except  upon  an  order  of  the  court  in  which  the- 
aotion,  suit,  or  other  proceedings  shall  have  been  brought  or  insti- 
tuted, made  upon  motion  in  open  court,  after  sufficient  notice  in^ 
writing  to  the  persons  sought  to  be  charged;  and  upon  such  motion, 
such  court  may  order  execution  to  issue  accordingly;  and  provided 
further,  that  no  stockholder  shall  be  individually  liable  in  any 
amount  over  and  above  the  amount  of  stock  owned.^  ....  The  clerk 
or  other  officer  having  charge  of  the  books  of  any  corporation,  on^ 
demand  of  any  officer  holding  any  execution  against  the  same,  shall 
furnish  the  officer  with  the  names,  places  of  residence,  so  far  as  to- 
him  known,  and  the  amount  of  liability  of  every  person  liable  as 
aforesaid." '  The  proceeding  authorized  by  this  statute  is  character- 
ized as  a  supplemental  and  not  an  original  proceeding, — a  proceeding 
"  merely  auxiliary  to  a  former  proceeding  in  the  same  court,  which., 
proceeding  has  resulted  in  a  judgment  in  that  court  against  the- 
corporation,  followed  by  the  issuance  of  a  barren  execution.'" 

»   E.  S.  Mo.  1879,  §  736;  Id.,  1889,  »  Paxon  v.  Talmage,  87  Mo.  IS; 

§  2517,  affirming  s.  c.  14  Mo.  App.  586.    As  ^ 

'  Ibid.,    1879,    §    737;   Id.,    1889,  to  the  construction  of  constitutional 

i  2518.  provisions  of  Missouri  (Const.  Mo_ 
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§  3603,  The  Statute  a  Substitute  for  a  Bill  In  Equity.  —  It 

has  been  said:  "This  motion  takes  the  place,  under  the  statutory 
provision,  of  the  suit  in  equity,  at  common  law,  to  reach  assets  in 
the  hands  of  the  stockholder;  and,  to  a  certain  extent,  should  be 
treated  as  a  petition."'  It  gives  a  judgment  creditor  of  a  corpora- 
tion, where  corporate  property  cannot  be  found  upon  which  to  levy 
his  execution,  the  right  to  an  execution  against  a  stockholder,  to  the 
extent  of  the  amount  of  the  unpaid  balance  of  his  stock.'  In  another 
case  it  is  said  that  "  the  process  against  the  defendants  Seligmari 
was.  in  substance  and  effect,  a  process  of  garnishment;,  since  it 
sought  to  appropriate  to  the  demand  of  the  plaintiff  whatever  debt 
they  might  owe  to  the  judgment  debtor,  the  corporation."' 

§  3604.  Is  a  Proceeding  in  the  Same  Court  Which  Ren- 
dered the  Judgment.  —  The  motion  or  petition  for  an  execution 
under  this  statute  can  only  be  preferred  in  the  court  in  which  the 
judgment  against  the  corporation  was  rendered:  it  will  be  demur- 
rable if  filed  in  another  court.*  Moreover,  if  filed  in  another  court, 
and  the  shareholder  has  filed  an  answer  to  it,  and  the  petitioner  has 
moved  to  strike  out  certain  parts  of  such  answer,  the  court  will 
properly  treat  the  motion  to  strike  out  as  a  demurrer,  and  will 
properly  rule  that  as  such  it  reaches  back  to  and  questions  the 
sufficiency  of  the  petition.  This  rule  at  common  law  still  prevails 
under  the  codes  of  procedure;  since  it  is  not  a  technical  rule,  but  one 
necessarily  incident  to  every  system,  and  which  may  be  successfully 
invoked,  whenever  the  court  is  advised,  by  demurrer  or  motion,  of 
any  substantial  error  or  defect  in  the  pleading,  such  as  would  ren- 
der a  verdict  nugatory  if  founded  upon  it.' 

§  3605.  Motion  against  Each  Stockholder  is  a  Separate 
Proceeding:.  —  It  seems  that  several  motions  against  several 
Btockholders,  hy  a  single  judgment  creditor,  to  obtain  satisfaction  of 
the  same  judgment,  are  several  proceedings  against  the  stockholders 

1865,  art.  8,  §  6),  and  the  statutes  of  »  Wilson  v.  St.  Louis  &c.  E.  Co., 

that  State  (Gen.  Stat.  Mo.  1865,  p.  108  Mo.  588 ;  g.  c.  32  Am.  St.  Eep. 

328,  §  111),  with  reference  to  the  indi-  624 ;  18  S.  W.  Kep.  286,  294. 
vidual  liability  of  stockholders,   see  *  Paxon  v.  Talmage,  87  Mo.  18; 

McClaren  v.  Franciscus,  48  Mo.  452.  s.  c.  14  Mo.  App.  586 ;  Allen  v.  Ben- 

»  Erskine  v.  Loewenstein,  82  Mo.  ton,  9  Mo.  App.  578. 
301,  305,  per  Philips,  Com.  '  Paxon  v.  Talmage,  supra. 

'  Fogg  V.  Blair,  139  U.  S.  118. 
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separately;  and  accordingly  where  a  number  of  such  motions  were 
made,  and  issues  were  raised  by  each  stockholder  separately,  and. 
all  the  issues  were  sent  to  a  referee,  who  reported  upon  the  issues 
under  each  motion  severally,  and  exceptions  were  filed  by  each 
stockholder  separately,  and  were  sustained  by  the  court  in  separate 
orders,  and  a  distinct  bill  of  exceptions  for  each  case  was  taken  by 
the  plaintiflf  and  signed  by  the  judge,  —  it  was  held  that  a  writ  of 
error,  bringing  up  all  the  proceedings  in  one  transcript,  was 
erroneous.' 

§  3606.  Service  Outside  tlie  State  does  not  Confer  Juris- 
diction. —  Such  a  motion  for  an  execution  against  a  stockholder  is 
so  far  in  the  nature  of  an  original  proceeding,  that  a  service  on  the 
stockholder  of  the  notice  of  the  motion  outside  the  State  will  not  con- 
fer jurisdiction  on  the  court  to  make  the  order  awarding  execution.' 

§  3607.  Judgment  Rendered  after  Leg-al  Dissolution  of  Cor- 
poration will  not  Support  Proceeding.  —  It  is  scarcely  neces- 
sary to  suggest  that  a  judgment  rendered  against  the  corporation, 
after  it  has  legally  ceased  to  exist  as  such,  being  a  void  judgment, 
will  not  support  any  supplementary  proceeding  against  a  stock- 
holder, by  motion  for  execution  or  otherwise.  It  was  accordingly 
held  that  where  a  judgment  was  recovered  against  a  corporation, 
after  its  charter  had  expired  by  statutory  limitation,  the  judgment 
could  not  support  a  motion  for  execution  under  the  Missouri  stat- 
ute.' 

§  3608.  liiability    Fixed    by    Keturn    of    Execution    Nulla 

Bona.  —  The    Missouri   statute   was   adopted    from    the   following 
English  statute:  "  If  any  execution,  either  at  law  or  in  equity,  shall 

'  Marshall  v.  Taylor,  4  Mo.  App.  stockholder  is  in  no  sense  a  party  to 

590.  an  action  against  the  corporation  to 

'  WUson  V.  St.  Louis  &c.  E.  Co.,  which  he  belongs,  so  as  to  obviate  the 

108  Mo.  588;  «.  c.  32  Am.  St.  Eep.  necessity  of  proceeding  against  Mm 

624;    18  S.  W.  Kep.  286;   Wilson  v.  as  a  non-resident,  on  an  application 

Seligman,   144    U.   S.   41 ;    affirming  for  execution  agaitist  him  on  a  judg- 

s.  c.  36  Fed.  Eep.  154.    So  held  under  ment  against  the  corporation,  under 

the   Kansas  statute,   which  is  sub-  Eev.  Stat.  1879,  §  736.    So  held  in 

Btantially  the  same  as  that  of  Mis-  Wilson  v.  St.  Louis  &c.  E.  Co.,  supra. 
Bouri.     Howell    v.   Manglesdorf ,    33  "  Scanlan  v.  Crawshaw,  5  Mo.  App. 

Kan.   194.    This    necessarily  involves  337;   Buckland  ».  Nies,  8  Mo.  App. 

the  conclusion   that  a  non-resident  587. 
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have  been  issued  against  the  property  or  etfects  of  the  company,  and 
if  there  cannot  be  found  sufficient  whereon  to  levy  such  execution, 
then  such  execution  may  be  issued  against  any  of  the  shareholders 
"to  the  extent  of  their  shares  respectively  in  the  capital  of  the  com- 
pany not  then  paid  up."  '  The  construction  of  the  English  statute 
on  the  point  under  consideration  was  established  by  the  following 
opinion  by  Baron  Alderson:  "The  construction  of  the  act  is  very 
plain.  It  says  that  'if  any  execution,  etc.,  shall  have  issued  against 
the  property  or  efifects  of  the  company,'  which  has  been  done  in 
this  case,  '  and  if  there  cannot  be  found  sufficient  whereon  to  levy 
such  execution,' — and  that  fact  is  ascertained  the  moment  the 
fiheriflF  has  returned  nulla  6ona,— 'then  such  execution  may  be 
issued  against  any  of  the  shareholders  to  the  extent  of  their  shares 
respectively  in  the  capital  of  the  company  not  then  paid  up,'  —  that 
is,  the  persons  who  are  shareholders  at  the  time  the  execution 
against  the  property  or  effects  of  the  company  is  found  to  be 
ineffectual.  But  in  order  that  no  injustice  may  be  done,  and  that 
it  may  be  ascertained  who  those  persons  are,  notice  must  be  given, 
«o  that  the  persons  against  whom  proceedings  are  taken  may  have 
an  opportunity  of  showing  that  they  were  not  shareholders  at  the 
time  of  the  return  of  nulla  bona.  The  object  of  requiring  notice  is 
merely  to  do  justice  to  the  class  who  are  sought  to  be  charged  as 
shareholders  at  the  time  of  the  return  of  nulla  bona;  any  other  con- 
struction would  lead  to  an  evasion  of  the  act."  '  Now,  it  is  a  settled 
principle  in  the  jurisprudence  of  Missouri,  where  the  statute  of 
another  State  or  country  is  re-enacted  in  that  State,  to  place  the 
same  construction  upon  such  statute  that  it  had  at  the  time  of  its 
adoption  received  in  the  superior  courts  of  the  State  or  country 
from  which  it  was  taken.'  Following  this  rule  of  construction, 
and  in  view  of  other  considerations  stated  at  length  in  its  opinion, 
the  Supreme  Court  of  Missouri  hold  that,  under  the  Missouri  stat- 
ute, the  liability  of  the  stockholder  is  measured  by  the  number  of 
shares  held  by  him  at  the  return  of  the  execution,  and  not  by  the 
number  which  he  held  when  the  motion  was  filed.*'  The  liability 
thus  fixed  by  the  return  of  nulla  bona  cannot  be  cast  off  by  a  traus- 

1  Stat.  8  &  9  Vict.,  ch.  16,  §  36.  Hurl.  &  N.  686.    See,  also,  Nixon  v. 

'  Nixon  II.  Green,    11   Exch.  550.      Brownlow,  3  Hurl.  &  N.  686. 
On  appeal  to  the   exchequer  cham-  '  Skouten  v.  Wood,  57  Mo.  S80. 

ber,   this  deciaion  was  affirmed.     3 

*  Skrainka  v.  Allen,  76  Mo.  384,  891 ;  reversing  8.  c.  7  Mo.  App.  484. 
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fer  of  the  stock,  or  by  the  subsequent  acquisition  of  a  claim  against 
the  corporation,  or  in  any  way,  unless  by  establishing  a  bona  fider 
indebtedne.ss  of  the  corporation  to  him,  existing  at  the  time  whei> 
the  return  of  nulla  bona  was  made.^  A  defense  that,  at  the  tima- 
of  the  filing  of  the  motion,  the  defendant  was  a  creditor  of  the  cor- 
poration to  an  amount  exceeding  the  demand  of  the  judgment  cred- 
itor, is  therefore  ineffectual.' 

§  3609.  Evidence  of  Corporate  Insolvency:  Return  of 
Nulla  Bona.  —  A  return  of  nulla  bona  on  the  execution  issued  to- 
the  sheriff  of  the  county  in  which  the  judgment  was  rendered  against- 
a  corporation,  makes  a  prima  facie  case  in  a  proceeding  by  motion, 
against  a  stockholder.'  But  a  return  of  nulla  bona  on  an  execution 
against  the  corporation  is  not  necessary  to  support  a  motion  for 
execution  against  a  stockholder:  it  may  be  shown,  by  any  competent 
evidence,  that  the  corporation  has  no  goods  on  which  a  levy  can  be- 
made.*  If  some  property  has  been  found  and  levied  upon,  but  not. 
enough  to  satisfy  the  execution,  and  there  is  a  return  of  "  no  other- 
goods,  chattels,  or  real  estate  found,"  etc.,  this  will  support  a  motion, 
for  execution  a,gainst  a  stockholder." 

§  3610.  What  if  Execution  agrainst  Corporation  Returned' 
before  Return-day.  —  It  seems  that  if  the  execution  against  the- 
oorporation  is  in  fact  returned  before  the  return-day  fixed  by  law^ 

1  Ooquard  v,  Prendergast,  35  Mo.  Seligman,  11  Mo.   App.  142;  post, 

App.  237.  §  4363. 

'  Ibid.  Another  consequence  is,  '  Marks  v.  Hardy,  12  Mo.  App,. 
according  to  the  interpretation  of  595;  g.  c.  aflBrmed,  86  Mo.  232;. 
the  English  statute,  that  not  only  all  Knight  v.  Frost,  14  Mo.  App.  331.. 
persons  who  have  ceased  to  be  share-  In  this  last  case  it  was  held  that  it. 
holders  before  judgment  against  the  will  be  suflBcient  if  it  be  shown  that- 
company  has  been  recovered,  but  also  execution  issued  against  the  corpora- 
all  who  have  ceased  to  be  so  after  that  tion  and  that  there  was  no  property- 
time,  but  before  it  has  been  ascer-  whereon  to  levy  it,  though  the  return, 
tained  that  execution  against  the  of  nulla  bona  on  the  execution  be 
company  on  such  judgment  will  prove  made  before  the  return-day ;  but  it  is.- 
ineffectual,  are  wholly  exempt  from  submitted  that  this  view  was  over- 
liability  to  the  judgment  creditor,  ruled  by  the  supreme  court  in  the 
Nixon  V.  Green,  11  Exch.  550 ;  s.  c.  case  of  Marks  v.  Hardy,  86  Mo.  232, 
affirmed,  3  Hurl.  &  N.  686 ;  Nixon  v.  which  was  subsequently  decided. 
Brownlow,  8  Hurl.  &  N.  686.  See  "  Marks  ».  Hardy,  86  Mo.  232,  237  p. 
post,  §  3811.  affirming  «.  c.  12  Mo.  App.  695. 

» Union    Savings    Association    v. 
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the  return  will  not  support  a  motion  for  execution  against  the  share- 
holder.' 

§  3611.  Betum  not  Presumed  to  be  Premature  Because- 
not  Dated.  —  But,  in  such  a  case,  the  return  will  not  be  presumed 
to  have  been  premature  merely  from  the  fact  that  it  is  not  dated,  or 
that  it  does  not  show  when  it  was  in  fact  lodged  with  the  clerk. 
In  such  a  case  the  presumption  is,  that  the  execution  was  deposited 
with  the  clerk  on  the  return,  and  not  before,  and  so  the  fact  will  be- 
taken to  be  for  the  purposes  of  the  motion  against  a  stockholder.' 

§  3612.  Informalities  Waived  by  Appearance.  —  In  a  pro- 
ceeding by  motion  under  the  Missouri  statute  for  execution  against 
a  stockholder,  the  fact  that  the  motion  and  notice  of  the  same  to  the- 
stockholder  were  not  entitled  of  the  proper  court,  is  not  ground  for  a. 
reversal,  where  the  court  had  jurisdiction  and  the  defendant  appeared.*" 

§  3613.  Ifo  Jury  Trial.  —  In  such  a  proceeding  the  parties  are 
not  entitled  to  a  trial  by  jury.* 

§  3614.  Appellate  Court  Will  Revie'w  the  Evidence.  —  As- 

there  is  no  jury  trial,'  the  parties  are  not  required  to  ask  for  instruc- 
tions or  declarations  of  law  in  order  to  secure  an  appropriate  appel- 
late review  of  the  proceeding;  but,  where  all  the  evidence  is  preserved 
in  the  bill  of  exceptions,  an  appellate  court  will  review  the  evidence- 
in  a  case  in  equity,  and  decide  the  case  both  on  the  law  and  the- 
facts.' 

§  3615.  Whether  the  Motion  should  be  Preserved  in  the 
Bill  of  Exceptions.  —  Under  the  system  of  procedure  in  vogue  ia 

1  Marks  ».  Hardy,  86  Mo.  232,  238;  Erskine  v.  Loewenatein,  82  Mo.  301; 

affirming  «.  c.  12  Mo.  App.  595.  affirming    s.   c.    11    Mo.    App.    695 ;: 

»  Marks  v.  Hardy,  86  Mo.  232,  238.  Schaeffer   v.  Phoenix    Brewery  Co.,. 

See  the  observations  on  this  particu-  4   Mo.   App.   115,  119.    This   is   in 

lar  return  in  Knight  v.  Frost,  14  Mo.  accordance  -with  the  general  rule  in. 

App.  331,  339,  where  it  was  said  by  Missouri    as  to   all    proceedings    by 

Bakewell,  J.,  that   the  return  was  motion.    Hensley  v.  Baker,  10  Mo» 

"  quite  regular."  157,  158. 

'  Schaeffer  v.  Jecko,  6  Mo.  App.  '  See  last  section. 

692.  °  Erskine  v.  Loewenstein,  11  Mo, 

*  Marks  v.  Hardy,  12  Mo.  App.  App.  595;  Coquard  v.  Prendergast, 

695;    «.   c.   affirmed,    86    Mo.    232;  35  Mo.  App.  237. 
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Missouri,  a  written  motion  filed  in  a  cause  is  no  part  of  the  record 
proper,  and  hence,  in  order  to  bring  it  to  the  attention  of  an  appellate 
court,  it  must  be  embodied  in  a  bill  of  exceptions.^  Nor  will  the 
mere  fact  that  the  clerk  sets  out  the  motion  in  that  portion  of  the 
transcript  outside  of  the  bill  of  exceptions,enable  the  appellate  court 
to  regard  it  as  part  of  the  record,  —  it  being  no  part  of  the  record 
proper,  and  the  rule  being  that  the  clerk  cannot  make  everything  a 
part  of  the  record  which  he  sees  fit  to  incorporate  into  the  transcript.' 
An  examination  of  the  cases  just  cited  will  show  that  this  principle 
has  been  applied  to  almost  every  species  of  motion  made  in  the 
course  of  a  judicial  proceeding.  Applying  this  rule,  it  has  been 
held  that  a  proceeding  by  motion  for  execution  against  a  stock- 
holder, under  the  Missouri  statute,  is  in  no  sense  the  institution  of  an 
independent  suit,  but  a  mere  supplementary  proceeding  in  aid  of  the 
■execution  against  the  corporation.'  It  has  been  held  in  the  Circuit 
Court  of  the  United  States  that,  a  proceeding  under  this  statute 
being  a  mere  "  sequence,  dependency,  or  supplementary  proceeding" 
for  enforcing  a  judgment  against  the  corporation,  it  cannot  be  removed 
to  the  Federal  court  upon  application  of  a  non-resident  stockholder 
who  is  brought  in  by  the  motion.*  From  these  premises  the 
St.  Louis  Court  of  Appeals  reached  the  conclusion  "  that  motions  of 
this  character  stand  upon  the  same  footing  as  other  motions  made 
in  a  case,  and  cannot  be  considered  by  appellate  courts  in  reviewing 
the  action  of  the  trial  court,  unless  they  are  made  part  of  the  record 
by  being  incorporated  in  the  bill  of  excepti<ms."  Nor  was  it  enough 
Ihat  the  motion  was  set  out  in  full  by  the  clerk  in  the  transcript.' 
But  this  rule  is  extremely  technical  and  destitute  of  any  underlying 
aupport  in  common  sense.  It  is  a  fact  that  the  legal  profession  in 
Missouri  have  never  been  able  to  learn  it,  as  often  as  it  has  been 
reiterated.    It  is  especially  senseless  wh6n  applied  to  a  proceeding 

'Loudon   V.  King,  22    Mo.  336;  Mo.  394;  Obem.  Railroad  Co.,  13  Mo. 

Corby  V.  Tracy,  62  Mo.  511,  516 ;  State  App.  84. 

V.  Wall,  15  Mo.  208;  Blount  v.  Zink,  »  Allen  v.  Benton,  9  Mo.  App.  579; 

55  Mo.  455;  Brown  v.  Foote,  55  Mo.  s.  c.  affirmed  on  this  point,  79  Mo. 

178;  State  v.  Batchelor,  15  Mo.  207;  165,  166. 

Christy  v.  Myers,  21  Mo.  112;  Kohn  *  Webber  v.  Humphreys,  6  Dill. 

V.  Lucas,  17  Mo.  App.  30;  McCarthy  (U.  S.)  227. 

V.  McGrinnis,  76  Mo.  344;   State   v.  "  Kohn  d.  Lucas,  17  Mo.  App.  29; 

Gee,  79  Mo.  313.  Bank  of  North  America  v.  Fletcher, 

'  United  States  v.  Gamble,  10  Mo.  15  Mo.  App.  272. 
457,  459;  Jefferson  City  *.  Opel,  67 
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by  motion  against  a  stockholder  under  this  statute,  which  proceed- 
ing is,  in  a  large  sense,  an  independent  supplementary  proceeding. 
It  would,  therefore,  be  much  better  to  regard  the  motion  as  th& 
original  pleading  in  the  proceeding,  and  to  allow  it  to  stand  in  ih& 
place  of  a  petition  in  an  original  action.  In  fact,  it  is  the  frequent 
practice  in  that  State  to  treat  it  as  such,  and  to  file  a  formal  answer 
to  it.  The  question  came  before  the  Supreme  Court  of  Missouri^ 
and,  while  regarding  it  as  a  "serious  question,"  they  gave  the  appel- 
lant ''  the  benefit  of  this  mere  doubt,''  and  held  that  it  was  sufficient 
that  the  motion  was  set  out  in  the  transcript,  without  being  incorpo- 
rated in  the  bill  of  exceptions.' 

§  3616.  Not  Necessary  to  Take  and  Save  Exception  to  the 
Order  Disposing'  of  tbe  Motion. — This  proceeding  is  so  far 
assimilated  to  an  original  proceeding  that  it  is  not  necessary  to  take 
and  save  an  exception  to  the  order  of  the  court  which  finally  dis- 
poses of  the  motion,  awarding  or  denying  the  execution;  but  it  will 
be  sufficient  that  a  motion  for  new  trial  is  filed  within  four  days, 
and  if  it  be  overruled,  an  exception  saved  to  the  ruling,  as  in 
ordinary  actions.'  So,  if  the  court  overrules  the  motion,  it  is  not- 
necessary  for  the  movant  to  take  and  save  an  exception  to  the  rul- 
ing of  the  court,  in  order  to  have  the  ruling  reviewed  by  appeal  or 
error.  The  court  say:  "The  refusal  of  the  court  to  grant  the  motion, 
is  a  finding  of  the  issue  for  the  defendant.  The  remedy  for  the 
error  of  the  court  in  making  such  finding  is  by  motion  for  new 
trial,  and  exception,  at  the  time,  to  the  action  of  the  court  in  over- 
ruling this  motion.'" 

§  3617.  Proceeding  does  not  Abate  on  Death  of  Stock- 
holder Pending  Appeal.  —  If  the  motion  is  prosecuted  to  judg- 
ment, so  to  speak,  — that  is,  if  the  court  awards  an  execution  against 
the  stockholder  and  he  appeals  from  this  order,  and,  pending  the- 
appeal,  dies,  — the  proceeding  does  not  thereby  abate,  notwithstand- 
ing the  fact  that,  under  the  administration  law,  an  execution  cannot, 
be  issued  against  the  estate  of  a  deceased  person.* 

1  Erskine  v.  Loewenstein,  82  Mo.  301 ;  affirming  «.  c.  11  Mo.  App.  595. 
'  Allen  V.  Benton,  79  Mo.  165 ;  re-  '  Erskine  v.  Loewenstein,  82  Mc 

versing  on  this  point,  «.  c.  9  Mo.  App.      301,  305;  affirming  a.  c.  11  Mo.  App. 
579;    commented  upon   in  Bank   of     595. 

North  America  v.  Fletcher,   15  Mo.  *  Marks  v.  Hardy,   86    Mo.   282; 

App.  272.  affirming  s.  c.  12  Mo.  App.  595. 
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§  361S.  Motion  not  Maintainable  agrainst  Administrator  of 
Deceased  Stockholder.  — Under  the  statutes  of  Missouri  an  execu- 
"tion  does  not  run  against  an  executor  or  administrator,  in  respect 
■of  the  decedent's  estate  but  a  person  having  a  judgment  .against 
such  an  estate  must  file  it  in  the  probate  court,  and  have  it  there 
-established  as  a  claim  against  the  estate,  and  paid  in  due  course  of 
administration.'  Now,  the  motion  against  the  stockholders  of  insol- 
vent corporations,  which  is  familiar  to  the  law  of  that  State,  is  a 
motion  for  execution!'  It  is  accordingly  held  that  a  motion  under 
this  statute  cannot  be  maintained  against  the  administrator  of  a 
-deceased  stockholder,  but  that  the  claim  must  be  preferred  like 
■other  claims  in  the  probate  court.' 

§  3619.  Burden  of  Proof.  —  In  a  proceeding  by  motion  against 
a  stockholder  under  the  Missouri  statute,  the  burden  is  on  the  judg- 
-ment  creditor  to  show  that  the  stock  was  unpaid.'' 

§  3620.  Motion  not  Maintainable  after  General  Assignment 
for  Creditors.  — After  an  assignment  by  a  corporation  of  all  its 
.assets  for  the  benefit  of  its  creditors,  a  particular  creditor  cannot 
maintain  a  motion  for  an  execution  against  a  particular  stockholder; 
.fiince  the  right  of  action  is  vested  exclusively  in  the  assignee." 

§  3621.  Second  Motion,  if  Dismissed,  not  Fatal  to  Recovery 
-on  First  Motion.  —  If  the  judgment  creditor  of  the  corporation  has 
given  notice  of  his  motion  to  a  stockholder  on  a  nulla  bona  return 
■on  the  execution,  the  fact  that  he  has  caused  a  second  execution  to 
issue  against  the  corporation  and  given  a  second  notice  to  the  same 
stockholder,  is  not  necessarily  fatal  to  his  recovery  on  the  first 
jnotion.if  he  has  dismissed  his  second  motion.' 


'  Rev.   Stat.  Mo.  1879,   M91 ;    1  v.  Menown,  17  Mo.  App.  447 ;  Frank- 

Jd.,  1889,  §  190.  lin  v.  Menown,  10  Mo.  App.  570;  Me- 

'  Ibid.,  §  736.  nown  v.  Crawford,  10  Mo.  App.  •574; 

'  Oummings    v.  Wright,    11    Mo.  Franklinr.  Menown,  11  Mo.  App.  592; 

App.  348.  denying  the  dictum  of  Gantt,  P.  J., 

*  Mechanics'   Savings    Institution  in  Shultz  v.  Sutter,  3  Mo.  App.  137. 

«.  Potthoff,  9  Mo.  App.  574.  «  Knight  v.  Frost,  14  Mo.  App.  331 ; 

'  Lionberger  v.  Broadway  Savings  distinguishing  Eamage  v.  Clements, 

Bank,  10  Mo.  App.  499,  513 ;  Eppright  4  Bush   (Ky.),   161;   and  Turner  v. 

■V.  Nickerson,  78  Mo.   482;  Boeppler  Davis,  48  Conn.  397. 
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CHAPTER    LXVII. 

QUESTIONS  OF  PROCEDUEE. 

Art.  I.     Questions  of  Pleading.     §§  3625-3645. 
II.     Questions   of  Evidence.     §§  3650-3666. 
Ill,     Other  Questions  of  Procedure.     §§  3669-3676. 

Article  I.     Questions  of  Pleading. 


^KCTION 

5625.  Joinder  of  different  oauaes  of  ac- 

tion against  stockholder. 

5626.  Kecessity  of  pleading  the  statute 

creating  the  liability. 

■3627.  Averment  of  the  facts  on  which 
the  statute  predicates  the  lia- 
bility. 

3628.  Manner   of  alleging   indebted- 
ness of  corporation. 
Averments  as  to  time  when  debt 

contracted. 
Plaintiff's  allegations  where  the 
liability  is  for  unpaid  shares. 

-3631.  Allegations  of  exhausting  legal 
remedies  against  corporation. 

-3632.  Averment  of  insolvency  or  dis- 
solution. 

3633.  Averment   of    the  amount   of 

stock  held  by  defendant. 

3634.  Averment  of  the  power  of  the 

corporation  to  issue  the  shares. 

3635.  Allegation  that  the  shares  are 

assessable. 


3629. 


3630. 


3639. 


3640. 


3641. 


Section 

3636.  Not  necessary  to  aver  want  of 

knowledge    that    the    shares 
were  not  paid  for. 

3637.  Averment  of  a  call. 

3638.  The  same,  in  statutory  action  by 

sheriff  in  lieu  of  garnishment. 

Not  necessary  to  aver  issue  and 
delivery  of  certificate. 

Not  necessary  to  aver  that  all  the 
stock  was  not  subscribed. 

Not  necessary  to  aver  how  the 
defendant  became  a  stock- 
holder. 
3642.  Sufficiency  of  averment  in  ac- 
tions by  receiver  against  in- 
dividual shareholders. 

When  not  necessary  to  declare 
against  the  stockholders  as 
partners. 

The  prayer  for  relief. 

Oommon-law  action  brought  by 
stockholder  in  name  of  corpo- 
ration. 


3643. 


3644, 
3645, 


§  3625.  Joinder  of  Different  Causes  of  Action  ag-ainst 
Stockholder.  —  The  question  what  causes  of  action  against 
stockholders  can  be  joined  must  be  referred  to  theories  of 
pleading  obtaining  in  the  particular  forum,  which  in  many 
jurisdictions  are  influenced  or  governed  by  the  modern  codes 
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of  procedure.  It  was  held  in  one  case  in  the  Supreme  Court 
of  New  York  at  special  term,  that  the  individual  liability  of 
the  same  persons  as  stockholders  for  the  same  debt,  under  a. 
clause  of  the  governing  statute  making  them  liable  for  debts, 
due  laborers,  etc.,  did  not  constitute  a  different  cause  of  action 
from  an  action  against  trustees,  under  another  provision  of  th& 
statute  for  failing  to  make  and  publish  a  prescribed  annual 
report  of  the  condition  of  the  corporation.'  At  a  later  term  it 
was  held  in  the  same  court,  by  another  judge,  that  a  cause  of 
action  to  charge  the  stockholders  in  a  corporation  formed 
under  the  same  statute,^  on  the  ground  that  the  subscriptions^ 
had  not  been  paid  in  and  a  certificate  filed,  as  prescribed  by  sec- 
tion 10,  could  not  be  united  with  a  cause  of  action  to  charge 
the  same  persons  as  trustees  for  not  haying  published  the  annual 
report  of  the  condition  of  the  corporation  prescribed  by  section 
12.'  So,  where  the  complaint  in  an  action  against  a  director 
and  stockholder  of  such  a  company  sought  to  charge  him  for 
a  debt  of  the  company,  on  the  grounds  that  he  had  not  paid 
the  whole  of  his  subscription  to  the  stock,  and  that,  as  direc- 
tor, he  had  signed  a  false  annual  report,  it  was  held  that  the- 
complaint  stated  but  one  cause  of  action,  and  therefore  defend- 
ant could  set  up  in  defense  that  he  was  a  creditor  of  the  com- 
pany.* 

§  3626.  Necessity  of  Pleading-  the  Statute  Creating  the 
Liability. —  By  the  common  law  the  members  of  a  corporation 
are  not  individually  liable  for  the  corporate  debts.  When,, 
therefore,  the  liability  is  created  by  a  special  charter  which 
is  a  private  statute,  it  must  be  pleaded  in  the  action  or  bill.*' 
Accordingly,  where  a  bill  in  chancery  was  brought  against 
the  individual  members  of  a  corporation  for  the  payment  of 

'  Sterne  v.  Herman,  11  Abb.  Pr.  (N.  Y.),  334;  s.  c.  12  N.  Y.  St.  Eep. 

(N.  s.)  (N.  Y.)  376.  125;  again,  14  N.  Y.   St.  Eep.  701. 

'  The  New   York    Manufacturing  '  Middletown    Bank    v.    Euss,    5 

Act  of  1848.  Oonn.  135 ;  s.c.8  Am.  Dec.  164 ;  Per- 

°  Mappier  v.  Mortimer,  11  Abb.  Pr.  dicaris  v.  Trenton  &c.  Bridge  Co.,  2* 

(N.  s.)  (N.  Y.)  455.  N.  J.  L.  367. 

*  Eichards  v.  Kingsley,   14    Daly 
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a  debt  from  the  corporation  without  setting  forth  or  counting 
on  the  act  of  incorporation  by  which  alone  the  members  were 
made  individually  liable,  —  it  was  held  that  the  bill  could  not 
be  sustained.^  The  rule  is  the  same  where  the  corporation 
itself  brings  the  action  to  recover  assessments.  Here,  under 
the  rules  of  the  common  law,  the  declaration  should  set  out 
the  act  of  incorporation;  it  is  not  sufficient  to  state  that  the 
defendant  agreed  to  pay  the  amount  sued  for,  according  to  the 
provisions  of  the  charter.  But  it  should  be  carefully  kept  in 
Vnind  that  in  some  jurisdictions  this  principle  is  changed  by 
statutes,  which  require  the  courts  to  take  judicial  notice  of  all 
acts  of  the  Legislature,  including  private,  local,  and  special 
acts.  In  such  a  case  it  would  not  be  necessary  to  plead  th^ 
statute,  for  the  court  would  be  bound  to  take  notice  of  it.^ 

§  3627.  Averment  of  the  Facts  on  Which  the  Statute 
Predicates  the  Liability.  —  Where  the  liability  of  the  stock- 
holder depends  upon  the  failure  of  the  corporation,  its  officers 
or  stockholders,  to  comply  with  some  statutory  requirement, 
it  is  incumbent  on  the  plaintiff  to  allege  such  failure;  it  is 
not  necessary  for  the  defendant  to  assume  the  burden  of  provr 
ing  that  such  default  had  not  taken  place.'  Thus,  in  Massa- 
chusetts it  was  not  necessary  for  the  persons  summoned  as 
stockholders  in  an  action  against  the  corporation,  to  file  aij 
answer  specifically  denying  that  the  corporation  had  failed  to 
comply  with  the  statutes  of  the  Commonwealth  concerning 
corporations;  but  it  was  incumbent  upon  a  plaintiff  who 
Bought  to  charge  them  with  the  corporate  debts,  to  prove  that 
the  corporation  had  failed  to  comply  with  some  one  of  the 
requisites  of  the  statutes  by  the  omission  of  which  stock- 
holders are  rendered  liable.*  So,  in  Illinois  in  an  action 
against  stockholders  to  charge  them  under  a  statute  making 
the  stockholders  of    corporations  of    a  given  class  liable  to 

»  Perdicaris  v.  Trenton  Bridge  Co.,  29  N.  J.  L.  367. 
•  For  what  is  a  sufficient  averment  '  Sherman  v.  Smith,  20  III.  350. 

of  such  a  statute,  see  Rider  ti.Fritchey,  *  Taylor  v.  New  England  &c.  Co,. 

49  Ohio  St.  285;  s.  c.  30  N.  E.  Eep.      4  Allen  (Mass.),  577. 
€92. 
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its  creditors  for  debts  contracted  before  the  whole  amount  of 
capital  stock,  fixed  and  limited  by  the  company,  shall  have 
been  paid  in  and  a  certificate  therefor  filed,  etc.,  but  limiting 
the  liability  of  the  stockholders  to  an  amount  equal  to  the 
stock  held  by  them  severally,  —  in  order  to  charge  a  particu- 
lar stockholder,  it  is,  of  course,  necessary  to  aver  how  miLch 
stock  was  held  by  him.'  In  like  manner,  if  it  is  intended 
to  hold  the  stockholder  liable  under  another  section  of  the 
same  statute,  which  creates  a  personal  liability  on  the  part  of 
the  stockholders  for  debts  due  from  the  corporation  to  their 
laborers,  servants,  or  apprentices,  the  plaintiff  must  aver  that 
the  debt  is  due  from  the  company  to  its  laborers,  servants,  or 
apprentices.'  So,  if  it  is  sought  to  charge  him,  under  another 
provision,  for  the  liability  imposed  in  case  the  company  con- 
tracts debts  in  excess  of  the  amount  of  its  capital  stock,  the 
plaintiff  must,  of  course,  aver  that  the  debt  sued  for  was  con- 
tracted by  the  company  after  it  has  become  indebted  to  the 
extent  of  its  capital  stock.'  So,  where  the  individual  stock- 
holder is  liable  for  precisely  that  proportion  of  the  whole 
notes  of  the  bank  in  circulation  which  his  shares  bear  to  the 
whole  capital  stock,  it  is  necessary  that  the  declaration  should 
contain  an  averment  of  the  whole  amount  of  outstanding, 
unredeemed  notes.*  So,  where  the  charter  of  an  insurance 
company  provided  that  in  all  cases  of  losses  exceeding  the 
means  of  the  corporation,  each  stockholder  shall  be  held 
liable  to  the  amount  of  unpaid  stock  held  by  him,  it  was  held 
that  a  declaration  was  bad,  which  did  not  allege  that  the 
losses  or  liabilities  of  the  company  exceeded  its  assets.' 

§  3628.  Manner  of  Alleging  Indebtedness  of  Corporation. 

In  an  action  by  the  judgment  creditor  of  a  corporation,  to 
recover  from  a  stockholder, upon  his  individual  liability,  a  debt 
due  by  the  corporation,  a  general  averment  of  the  recovery  of  a 
judgment  against  the  corporation,  and  that  such  judgment  is 
unpaid,  is  a  sufficient  statement  of  the  indebtedness  of  the 

'  Sherman  v.  Smith,  20  111.  350.  *  Robinson  v.  Lane,  19  Ga.  337. 

»  Ibid.  '  Blair  v.  Gray,  104  U.  S.  769. 

«  Ibid. 
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company  to  the  plaintiff.*  Under  some  schemes  of  statutory- 
liability  it  is  not  enough  to  allege  a  judgment  and  an  unsatis- 
£ed  execution  against  the  corporation.  The  right  to  proceed 
against  the  stockholder  may  depend  upon  the  date  at  which 
the  debt  was  contracted,^  or  the  length  of  time  which  has  since 
«lapsed,'  or  the  nature  of  the  debt,  as  a  debt  due  laborers,  etc.* 
In  such  cases  the  plaintiff  must  allege  a  cause  of  action  on  the 
■original  demand,  of  such  a  nature  as  entitles  him  to  the  relief 
sought  against  the  stockholder.^  Thus,  where  that  fact  is 
material,  the  plaintiff  must  aver  that  the  defendants  were 
tstockholders  when  the  debt  was  contracted.^  In  Illinois,  it 
will  not  be  a  good  defense  that  it  was  not  accompanied  with 
an  affidavit,  if  it  was  otherwise  sufficiently  proved.'  It  was 
held  in  a  leading  case  that  the  declaration  in  an  action  against 
a  stockholder  for  a  corporate  debt,  under  a  charter  making 
the  stockholders  individually  liable  for  debts,  where  judgment 
lias  been  recovered  therefor  against  the  corporation,  and  exe- 
cution thereon  has  been  returned  unsatisfied,  or  where  the 
corporation  has  been  dissolved,  need  only  show  a  debt  due 
from  the  corporation,  that  the  defendant  was  a  stockholder  at 
the  time,  that  judgment  has  been  recovered  against  the  corpo- 
ration, and  execution  returned  unsatisfied,  or  that  the  corpo- 
ration has  been  dissolved;  and  need  not  show  a  debt  from  the 
defendant  to  the  plaintiff.' 

'  Miller  v.  "White,  8  Abb.  Pr.  (n.  s.)  "  Ante,  §  3169,  et  seg. 

<N.  Y.)  46.    Where  a  complaint,  in  '  Post,  §  3768. 

an  action  against  the  shareholders  of  *  Ante,  §  3141,  et  seg. 

a  joint-stock  company  brought  under  '  It  has  been  held  that  alleging 

the  New  York  statute  (Laws  1853,  that  the  company  became    indebted 

283),  averred  that  the  defendants  were  to  plaintiff  for  goods  sold,  without  al- 

all  shareholders  in  said  association  leging  a  sum  now  due  or  a  breach  in 

•during  the  year  1857 ;  that,  while  they  any  form,  is  not  enough,  even  where 

"were  such  shareholders,  an  action  was  judgment  and  execution  unsatisfied 

properly  commenced  on  such  demand  are  alleged.    Witherhead  v.  Allen,  4 

against  said  association;   that  judg-  Abb.  App.  Dec.  (N.  Y.)  628. 
ment  was  obtained,  execution  issued,  '  Young  v.  New  York  &  Liverpool 

and   returned    unsatisfied, — it   was  &c.  Co.,  15  Abb.  Pr.  (N.  Y.)  69. 
held  that  this  presented  a  good  cause  '  Ailing  v.  Wenzell,  27  111.  App. 

•gf  action,  and  that  a  demurrer  thereto  511. 

for  insufiiciency  was  frivolous.   With-  '  Freeland  v.  McOuUough,  1  Denio 

erhead  v.  Allen,  28  Barb.  (N.  Y.)  661.  (N.  Y.),  414;  s.  c.  43  Am.  Dec.  685. 

2627 


3  Thomp.  Corp.  §  3630.]     liability  of  stockholders. 

§  3629.   Averments  as  to  Time  when  Debt  Contracted. — 

Where  the  liability  of  the  stockholder  depends  upon  the  tim& 
when  the  debt  was  contracted,  of  course  this  must  be  alleged  by 
the  plaintiff.  Thus,  where  the  statutory  liability  of  the  stock- 
holders is  only  for  debts  contracted  by  the  corporation  during- 
the  period  when  they  were  stockholders,  the  declaration  must 
charge  that  the  debt  sued  for  was  so  contracted.*  So,  where 
the  statute  exonerates  the  stockholders  from  personal  liability,, 
unless  the  action  is  brought  against  them  within  one  year  after- 
the  debt  of  the  corporation  became  due,  the  time  when  the 
debt  became  due  must  be  averred.* 

§  3630.  Plaintiflf's  Allegations  where  the  liability  is  for 
Unpaid  Shares. — "Without  regard  to  the  form  of  liability  or 
to  the  mode  of  procedure,  it  is,  of  course,  necessary  for  the 
plaintiff  to  allege  that  the  person  sought  to  be  charged  as  a. 
shareholder  is,  in  fact,  such, ^  a.nd  that  his  shares  are  assessable,, 
or  that  something  is  due  from  him  in  respect  of  them.*    An 
assignee  of  a  right  of  action  must  plead  his  title;  and  accord- 
ingly, where  an  action  of  this  kind  is  brought  by  an  assignee- 
of    the  company,  the  complaint  must  show  that  the   com- 
pany's obligation  to  deliver  the  stock,  as  well  as  the  defend- 
ant's agreement  to  pay  for  it,  was  transferred  to  plaintiff.'    It 
has  been  held  that  where  a  stockholder  who  is  a  creditor  of 
the  corporation  seeks  to  recover  his  debt  from  another  stock- 
holder who  has  not  paid  up  his  subscription,  the  plaintiff' 
must  aver  and  prove  that  the  plaintiff  has  paid  up  his  whole 
subscription  to  the  stock,  and,  also,  that  the  defendant  was 
a  stockholder  of  the  corporation  at  the  time  the  debt  was  con- 
tracted, and  that  he  has  not  paid  up  his  subscription.     And. 
to  this  end,  the  defendant  is  entitled  to  a  bill  of  particulars." 

*  Hooker  v.  Kilgour,  2  Cin.  Sup.  °  Minneapolis  Harvester  Works  v. 
(Ohio)  350.                                                  Libby,  24  Minn.  327. 

»  Tarbell  v.  Page,  24  111.  46.  «  Weber  v.  Fickey,  47    Md.  196. 

'  See,  for  instance,  Donworth  v.  For  an  averment -which  was  held  bad 

Coolbaugh,   5  Iowa,   300;  Weber  v.  on    several    grounds,  see    Banty  ».- 

Fickey,  47  Md.  196.  Buckles,  68  Ind.  49. 

*  Post,  §  3635. 
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§  3631.  Allegrations  of  Exhausting-  Legal  Remedy  against 
Corporation.  —  If  the  governing  statute  opens  the  road  of  the 
•creditor  against  the  stockholder  only  in  cases  where  the  cred- 
itor has  exhausted  his  remedy  at  law  against  the  corporation, 
he  must  obviously  allege  that  he  has  prosecuted  his  demand 
"to  judgment  against  the  corporation,  and  has  sued  out  an 
•execution  thereon,  which  has  been  returned  nulla  bona. 
Where  the  proceeding  against  the  stockholder  is  in  the  nature 
-of  a  creditor's  bill,  this  is  necessary,  by  the  principles  of 
-equity  procedure.*  In  strictness,  it  is  not  sufficient  to  allege 
a  return  of  nulla  bona,  but  it  is  necessary  to  allege  that  the  cor- 
poration is  insolvent,  or  that  it  has  no  assets  out  of  which  the 
judgment  can  be  satisfied,  —  and  the  return  of  nulla  tona  will 
be  admissible  &3  prima  facie  evidence  of  that  fact."  Whether 
it  is  necessary  to  allege  the  recovery  of  a  judgment  against  the 
corporation,  depends  upon  the  consideration  of  principles 
already  stated.  The  general  rule  is,  that  the  allegation  of 
facts  which  are  tantamount  to  a  dissolution  of  the  corporation, 
and  which  show  that  a  judgment  against  the  corporation 
would  be  useless  and  unavailing,  excuses  the  recovery  of  a 
judgment  against  the  corporation,  since  the  law  does  not 
always  require  a  suitor  to  do  a  vain  thing.'  Accordingly,  it 
has  been  held,  in  an  action  by  creditors  to  enforce  the  statu- 
tory liability  of  stockholders  for  debts  contracted  by  a  corpo- 
ration, where  it  is  alleged  that  the  company  is  insolvent,  that 
it  has  entirely  ceased  to  do  business,  and  that  it  has  made  an 
assignment  for  the  benefit  of  creditors,  having  neither  money, 
-credit,  nor  materials  with  which  to  transact  business,  that  it 
is  not  necessary  further  to  allege  that  the  plaintiff  had  recov- 


•  Ante,  §  3521.  A  complaint  in  the  tiona  were  issued  thereon  and  re- 
nature  of  a  creditor's  bill,  by  a  judg-  turned  nulla  bona,  sufficiently  shows 
ment  creditor  of  a  corporation  against  an  indebtedness  of  the  corporation  to 
the  assignee,  for  the  benefit  of  creditors  plaintiff  to  entitle  him  to  maintain 
■of  ,a  stockholder,  which  sets  out  judg-  his  action  against  defendant.  Sam- 
ments  in  favor  of  plaintiff  recovered  ainego  v.  Stiles  (Ariz.),  20  Pac.  Eep. 
against  the  corporation  while  the  507. 
subscriptions  of  defendant's  assignor  '  Ante,  i  3363. 
■were  unpaid,  and  alleges  that  execu-  '  Ante,  §§  3345,  3371. 
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ered  a  judgment  against  the  corporation  upon  which  an  exe- 
cution had  been  returned  unsatisfied.* 

§  3632.  Averment  of  Insolvency  or  Dissolution.  —  It  is  not 

necessary  to  aver  that  the  corporation  is  insolvent,  except  in 
those  cases  where  the  charter  makes  the  liability  depend  upon 
this  fact,  or  requires  the  creditor  to  first  exhaust  his  remedy 
against  the  corporation.*  And  where  the  right  to  proceed 
against  the  stockholder  depended  upon  the  fact  of  the  com- 
pany being  dissolved,  a  general  averment  of  insolvency  or  disso- 
lution was  held  sufficient.'  The  facts  and  circumstances- 
constituting  the  dissolution  are  matters  of  evidence,  and  need 
not  be  set  forth  in  the  declaration  or  complaint;  therefore  a 
general  averment  of  the  fact  of  dissolution  is  sufficient  to 
admit  evidence  of  that  species  of  de  facto  dissolution,^  which 
lets  in  the  remedies  of  the  creditor  against  the  stockholder.*^ 
It  has  been  held  that  it  is  not  bad  pleading  for  the  plaintiff  to 
allege  in  a  single  count  the  recovery  of  the  judgment  and  the 
return  of  the  execution  nulla  bona  against  the  corporation  in 
1840,  and  that  afterwards,  to  wit,  in  184S,  the  corporation  was 
dissolved.  There  was  no  repugnancy  in  such  allegations, 
since  the  corporation  might  well  have  been  in  esse,  though 
insolvent,  in  1840,  and  might  have  become  dissolved  in  1843. 
The  objection  to  the  pleading  would  have  been  a  good  one  if 
put  on  the  ground  of  duplicity,  rather  than  repugnancy;  but  at 
all  events  the  rule  would  apply  that  if  the  matter  unnecessa- 

»  Morgan  v.  Lewis,  46  Ohio  St.  1 ;  *  Ante,  5  3345. 

s.  c.  21  Am.  &  Eng.  Corp.  Oas.  605 ;  '  Gibbs  v.  Davis,  27  Fla.  531 ;  s.  c. 

17  N.  E.  Rep.  558 ;   4  Rail.  &  Corp.  8  South.  Rep.  633.    In  this  case,  the 

L.  J.  113.  allegation  which  was  held  sufficient 

'Perkins    v.    Church,    81    Barb,  was  that "  this  company  had  been  dis- 

(N.  Y.)  84.  solved."    The  court  cited  Overmeyer 

'  Perry  v.  Turner,  55  Mo.  418.  v.  Cannon,  82  Ind.  458,  and  Bank  of 
Contra,  Robertson  v.  Sibley,  10  Minn.  Poughkeepsie  v.  Ibbotson,  24  Wend. 
323,  where  the  action  was  by  a  sAen/,  (N.  Y.)  473,  479.  In  this  last  case  the 
as  levying  officer,  and  where  the  pro-  averment  which  was  held  good  was 
ceeding  seems  to  have  been  tanta-  that  "the  said  corporation  was  dis- 
mount to  a  garnishment,  and  there  solved  in  fact,"  the  last  two  words 
was  no  averment  of  a  call,  being  surplusage. 
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rily  stated  be  wholly  foreign  and  impertinent  to  the  cause,  so 
that  no  allegation  whatever  on  the  subject  was  necessary,  it 
will  be  rejected  as  surplusage,  and  it  need  not  be  proved;  nor 
will  it  vitiate,  it  being  a  maxim  that  utile  per  inutile  non  viti- 
atur;  except  when,  by  this  unnecessary  allegation,  the  plain- 
tiff shows  that  he  has  no  cause  of  action.*  And  again,  though 
the  superfluous  allegation  be  repugnant  to  what  was  before 
alleged,  it  is  void,  and  will  be  rejected,  and  whatever  is  re- 
dundant and  which  need  not  have  been  put  into  the  sentence, 
and  contradicts  what  was  before  alleged,  will  not,  in  general, 
vitiate  the  pleading.*  The  count  above  stated  averred  both 
judgment  and  execution  and  dissolution  of  the  corporation, 
either  of  which  would,  of  itself,  independent  of  the  other,  con- 
stitute, under  the  New  York  law,  a  sufficient  ground  of  action 
against  the  shareholder;  and  such  a  pleading  would  seem  to 
be  obnoxious  to  the  rule  requiring  the  pleading  to  be  single, 
the  reason  of  which  is,  that  it  would  be  unnecessary  and  vex- 
atious to  put  the  opposite  party  to  litigate  and  prove  two 
points  when  one  would  be  sufficient  to  establish  the  matter  in 


§  3633.  Averment  of  the  Amount  of  Stock  Held  toy 
Defendant.  —  So,  where  the  charter  of  a  corporation  pro- 
vided that  in  case  of  non-compliance  with  a  certain  section 
each  stockholder  should  be  personally  liable  to  creditors  to 
the  extent  of  the  amount  of  his  stock,  it  was  held  that  a  dec- 
laration which  contained  no  averment  of  the  amount  of  his 
stock  was  bad.* 

§  3634.  Averment  of  the  Power  of  the  Corporation  to 
Issue  the  Shares.  —  It  has  been  held,  in  a  case  where  the 
action  was  brought  seemingly  by  the  assignee  of  the  share 
subscriptions  of  a  corporation,  that  it  is  necessary  for  the 
plaintiff  to  aver  facts  showing  the  power  of  the  assignor  cor- 
poration to  have  a  capital  stock  and  to  take  subscriptions 

>  1  Chitty  PI.  (2  Am.  ed.)  231.  (N.  Y.),  414:  s.  c.  43  Am.  Dec.  685, 

»  Tbid.  232.  693. 

°  Freeland  v.  McOullough,  1  Denio  •  Sherman  v.  Smith,  20  111.  350. 
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therefor;  since  this  is  not  a  matter  of  legal  presumption, 
there  being  many  corporations  that  have  no  capital  stock.  A 
complaint  omitting  such  an  averment  fails  to  show  that  the 
alleged  subscription  was  of  any  avail,  either  as  giving  the 
subscriber  a  right  of  action,  against  the  company,  or  as  fur- 
nishing any  consideration  for  his  alleged  promise  to  pay  for 
the  shares,  or  as  showing  that  the  company  was  in  any  way 
bound  or  able  to  let  him  have  them.^ 

.   §  3636.  Allegation    that   the    Shares     are    Assessable.  — 

Where  the  purpose  of  the  creditor  is  to  charge  the  share- 
holder in  respect  of  what  is  unpaid  on  his  shares,  he  must, 
of  course,  allege  that  the  shares  are  assessable,  or  that  some- 
thing is  due  from  him  to  the  corporation  in  respect  of  them: 
otherwise  his  petition  states  no  cause  of  action." 

§  3636.  Not  Necessary  to  Aver  Want  of  Knowledge  that 
the  Shares  were  not  Paid  for.  —  In  a  general  creditors'  suit 
in  equity  to  charge  the  stockholders  on  the  theory  of  not 
having  paid  for  their  shares,  it  is  not  necessary  for  the  com- 
plainant  to  allege  that  he  extended  credit  to  the  company  in 
ignorance  of  that  fact,  or  in  ignorance  of  the  manner  in 
which  the  shares  had  been  paid  up  where  they  were  paid  for 
in  specific  property  at  a  certain  valuation,  but  knowledge  of 
such  facts  on  the  part  of  the  creditor  is  a  matter  of  defense, 
to  be  pleaded  by  way  of  answer.^  Where,  in  a  general  cred- 
itors' suit  in  equity,*  a  creditor,  by  leave  of  court,  filed  a  sup- 
plemental complaint  on  behalf  of  all  the  creditors  against  the 
holders  of  the  common  stock  of  the  insolvent  corporation,  to 
compel  them  to  pay  to  the  receiver  the  face  value  of  this  com- 

'  Minneapolis  Harvester  "Works  v.  poration  to  charge  shareholders  on  the 

Libby,  24  Minn.  327.  ground  of  a  fraudulent  over-valuation 

'  Blanke  v.  St.  Louis-Sonora  Gold  of  property  conveyed  by  them  to  the 

&c.  Mining    Co.,  35   Mo.  App.    186;  corporation  in  payment  of  shares,  the 

Weber  v.  Fiokey,  47  Md.  196.  allegations  of  which  were  held  suf- 

"  Northwestern  Mut.  Life  Ins.  Co.  ficient. 
t>.  Cotton  Exchange  &c.  Co.,  46  Fed.  «  Under  the  Minn.  Gen.  Stats,  of 

Eep.  22.    Note  specially  this  case  for  X878,  ch.  76. 
a  bill  by  a  judgment  creditor  of  a  cor- 
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mon  stock,  claiming  that  it  had  been  issued  without  any  pay- 
ment whatever  to  the  corporation  for  it,  but  that  it  had  been 
given  away  by  the  corporation  under  the  name  of  "bonus 
stock," — the  question  arose  whether  it  was  necessary  for  the 
creditor  affirmatively  to  allege  that,  at  the  time  which  he  gave 
•credit  to  the  corporation,  he  believed  that  the  bonus  stock  had 
been  paid  for,  and  that  it  represented  so  much  actual  capital, 
-and  that  he  gave  credit  to  the  corporation  on  the  faith  of  it. 
In  support  of  the  contention  that  the  creditor  should  be 
required  to  make  this  allegation,  it  was  argued  that,  while 
there  might  be  a  presumption  to  that  effect  in  the  case  of  a 
subsequent  creditor,  yet  it  "was  a  mere  presumption  of  fact, 
-and  that  in  pleadings  no  presumptions  of  fact  are  indulged 
in.  The  court  overruled  this  contention.  "This  position," 
said  Mitchell,  J.,  "is  very  plausible,  and  at  first  sight  would 
seem  to  have  much  force;  but  we  think  it  is  unsound.  Cer- 
tainly any  such  rule  of  pleading  or  proof  would  work  very 
inequitably  in  practice.  Inasmuch  as  the  capital  of  a  corpo- 
ration is  the  basis  of  its  credit,  its  financial  standing  and  repu- 
iation  in  the  community  has  its  source  in,  and  is  founded  upon, 
the  amount  of  its  professed  and  supposed  capital,  and  every 
•one  who  deals  with  it  does  so  upon  the  faith  of  that  standing 
■and  reputation,  although,  as  a  matter  of  fact,  he  may  have  no 
personal  knowledge  of  the  amount  of  its  professed  capital, 
and  in  a  majority  of  cases  knows  nothing  about  the  shares  of 
stock  held  by  any  particular  stockholder,  or,  if  so,  what  was 
paid  for  them.  Hence,  in  a  suit  by  such  creditor  against  the 
holders  of  'bonus'  stock,  he  could  not  truthfully  allege,  and 
■could  not  affirmatively  prove,  that  he  believed  that  the  defend- 
ants' stock  had  been  paid  for,  and  that  he  gave  the  corporation 
■credit  on  the  faith  of  it,  although,  as  a  matter  of  fact,  he  actu- 
ally gave  the  credit  on  the  faith  of  the  financial  standing  of 
the  corporation,  which  was  based  upon  its  apparent  and  pro- 
fessed amount  of  capital.  The  misrepresentation  as  to  the 
amount  of  capital  would  operate  as  a  fraud  on  such  a  creditor 
as  fully  and  effectually  as  if  he  had  personal  knowledge  of  the 
existence  of  the  defendants'  stock,  and  believed  it  to  have  been 
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paid  for  when  he  gave  the  credit.  For  this  reason,  amongj- 
others,  we  think  that  all  that  it  is  necessary  to  allege  or  prove- 
in  that  regard  is  that  the  plaintiff  is  a  subsequent  creditor; 
and  that,  if  the  fact  was  that  he  dealt  with  the  corporation 
with  knowledge  of  the  arrangement  by  which  the  'bonus*" 
stock  was  issued,  this  is  a  matter  of  defense."  ^ 

§  3637.  Averment  of  a  Call.  —  Whether  an  averment  of 
the  call  is  necessary  depends  on  principles  already  considered.^ 
If  the  proceeding  is  by  garnishment,  a  call  is  necessary,  unless^ 
by  the  terms  of  the  contract  of  subscription,  the  whole  amount^ 
or  a  part  of  it,  is  presently  due  without  a  call.'  It  has  been 
held  that  in  an  action  by  a  sheriff  under  a  statute*  to  recover 
the  unpaid  amount  of  the  defendant's  subscription  to  the- 
stock  of  a  corporation,  which  does  not  allege  a  call  for  any- 
installment  or  any  amount,  but  avers  that  no  call  has  been 
made,  and  does  not  aver  any  default,  except  that  "  the  defend- 
ant has  not  paid  to  exceed  five  per  cent  of  the  amount  of  stock 
subscribed  for  by  him,"  is  not  sufficient  when  the  charter  pro- 
vides that  "the  directors  may  require  and  receive  payment  to- 
the  subscriptions  to  the  capital  stock  at  such  time  and  in  such 
proportion,  not  exceeding  ten  per  cent  at  any  one  installment,, 
as  they  shall  see  fit,  and  may  declare  said  stock  forfeited,  etc.,. 
on  a  failure  to  make  payment  as  required,  provided  they  shall 
first  give  thirty  days'  notice  of  such  requisition."* 

§  3638.  The  Same  in  Statutory  Action  by  Sheriif  in  Lieu, 
of  Garnishment. — In  a  case  in  Minnesota,  in  what  seems 
to  have  been  a  statutory  action  by  a  sheriff  having  in  his- 
hands  an  unsatisfied  execution,  against  a  corporation,  which 
action  seems  to  have  taken  the  place  of  a  garnishment,  and 

'  Hospea    v.    North-tvestem    Man.  Blair,  139  U.  S.  118,  on  the  ground 

&c.  Co.,  48  Minn.  174,  198;  s.  c.  31  that  the  court -was  there  dealing  with. 

Am.  St.   Bep.  637 ;   50  N.  W.  Rep.  a  prior  creditor. 
1117 ;  citing  Gogebic  Investment  Co.  ^  ^„jg^  ^  ig3o_ 

V.  Iron  Chief  Mining  Co.,  78  Wis.  427 ;  ^  Ante,  §§  3578,  3579. 

s.  c.  23  Am.  St.  Eep.  417;  47  N.  W.  •  Pub.  Stats.  Minn.,  §  156. 

Eep.  726 ;  and  distinguishing  Fogg  v.  "  Robertson  v.  Sibley,  10  Minn.  323> 
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the  obligation  assumed  by  the  subscribers  to  the  stock  of  the 
company  was  to  pay  in  installments  not  exceeding  ten  per 
cent  each  upon  thirty  days'  notice,  it  was  held  that  the  com- 
plaint must  allege  a  call  and  a  default  in  the  payment  of  the- 
same,  and  that  it  did  not  excuse  these  allegations  by  alleging 
that  the  company  was  insolvent,  and  had  totally  abandoned 
the  work  for  which  it  was  created.'  The  decision  follows  the 
analogy  of  the  rule  in  case  of  proceedings  by  garnishment,^ 
and  is  contrary  to  the  rule  which  dispenses  with  a  call  by  the 
directors  when  the  company  has  abandoned  its  functions  by 
reason  of  insolvency. 

§  3639.  Not  Necessary  to  Aver  Issue  and  Delivery  of  Certifi- 
cate.— On  principles  already  stated,'  it  is  not  necessary,  either 
for  the  corporation  or  for  its  assignee,  and  by  parity  of  rea- 
soning for  its  creditor,  when  suing  to  charge  a  stockholder,  tO' 
aver  that  a  certificate  representing  the  shares  for  which  he 
subscribed  was  issued  and  delivered  to  him  by  the  corpora- 
tion.* The  reason  is  that  the  obligation  to  issue  and  deliver 
the  certificate  is  generally  regarded  as  concurrent  with  the 
obligation  to  make  full  payment  therefor.'  It  follows,  as  a 
general  rule,  that  the  failure  of  the  corporation  to  deliver  or 
tender  the  certificate  is  not  even  matter  of  defense  in  such, 
actions* 

§  3640.  Not  Necessary  to  Aver  that  All  the  Stock  was  not 
Subscribed. — We  have  seen  that  a  subscription  to  the  capital 
stock  of  a  corporation  is  not  enforceable  until  all  the  stock 
provided  for  in  the  articles  of  association  or  other  contract  of 
subscription  has  been  subscribed.'  In  an  action  where  it  is- 
sought  to  charge  the  stockholder  in  respect  of  unpaid  stocky 


'  Robertson    v.  Sibley,   10  Minn.  v.  Deither,   49   Minn.   423;   «.  c.   52" 

323.  TSr.  W.  Rep.  38. 

■'  Ante,  §  8578.  "  Ibid. 

'  Ante,  55  1140,  1962.  •  Columbia  Electric  Co.  v.  Dixon, 

•  Minneapolis  Harvester  Works  v.  46  Minn.  463,  466 ;  «.  c.  44  N.  W.  Rep. 

Libby,  24  Minn.  327 ;  St.  Paul  &c.  R.  244 ;  ante,  §  1962. 
Co.  V.  Robbins,  23  Minn.  439 ;  Marson  '  Ante,  i  1235. 
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the  fact  that  all  the  stock  so  provided  for  was  not  sub- 
scribed, is  matter  of  defense,  and  must  be  pleaded  as  such, 
xinless  it  appears  on  the  face  of  the  complaint.^ 

§  3641.  Ifot  Necessary  to  Aver  bow  the  Defendant  Became 
a  Stockholder.  —  It  is  not  necessary,  in  suing  one  or  more 
stockholders,  to  aver  how  or  in  what  manner  the  defendant 
or  defendants  became  stockholders;  since  that  is  matter  of 
evidence,  and  if  the  fact  is  denied,  it  must  be  proved  by  the 
plaintiff  by  competent  evidence.^ 

§  3642.  Sufficiency  of  Averment  in  Actions  by  Keceiver 
^g^ainst  Individual  Shareholders.  —  In  an  action  by  the 
receiver  of  a  national  bank  against  a  shareholder  to  recover 
.an  assessment  ordered  by  the  Comptroller,  an  allegation  in  the 
petitition  that  on  a  day  named  "the  Comptroller  of  the  Cur- 
rency, in  order  to  pay  the  liabilities  of"  the  bank,  "made  an 
.assessment  upon  all  the  said  shares  of  the  capital  stock  of 
-said  "  bank  of  one  hundred  per  cent  upon  its  par  value,  "  and 
•ordered  the  stockholders  to  pay  the  same  on  or  before"  a  day 
named,  was  held  sufficient  to  show  that  the  requisite  action  was 
had  by  the  Comptroller,  not  only  as  to  determining  upon  the 
necessity  of  an  assessment,  but  also  as  to  the  enforcement 
thereof  by  suit  against  the  delinquent  stockholders.'  In  such 
an  action, an  allegation  "that  by  virtue  of  the  premises,  and 
■of  the  statutes  in  such  case  made  and  provided,  the  defendant 
became  and  is  indebted  to  your  petitioner  in  the  sum  of," 
•etc.,  sufficiently  showed  that  defendant  had  become  indebted 
in  the  sum  named,  and  also  that  such  indebtedness  still  con- 
tinued when  the  petition  was  filed,  and  was  equivalent  to  an 
allegation  of  non-payment.^ 


^  Tabor  v.  Goss  &c.  Man.  Co.,  11  That  Buch  action  on  tlie  part  o£  the 

'Col.  419 ;  s.  c.  21  Am.  &  Eng.  Corp.  Comptroller  is  an  indispensable  pre- 

•Cas.  650 ;  18  Pac.  Eep.  537.  requisite  to  the  institution  of  suits  by 

"  Overmeyer  v.   Cannon,  82  Ind.  the  receiver,  see  Kennedy  v.  Gibson, 

-457.  SWall.  (U.  S.)498. 

»  Welles  V.  Stout,  38  Fed.  Eep.  67.  *  Welles  v.  Stout,  38  Fed.  Eep.  67. 
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§  3643.  When  not  Necessary  to  Declare  ag^ainst  the  Stock- 
holders as  Partners.  —  To  charge  stockholders  with  an  indi- 
vidual liability,  it  is  not  necessary  to  declare  against  them  a& 
partners,'-  except  in  those  cases  where  the  action  proceeds  on 
the  ground  that  there  has  never  been  a  corporation,  or  that 
the  governing  statute  has  not  been  complied  with  in  such  a 
'  manner  as  to  clothe  the  coadventurers  with  immunity  from, 
the  general  liability  of  partners.* 

§  3644.  The  Prayer  for  Relief. — The  general  rule  is,  that 
a  plaintiff  will  not  be  thrown  out  of  court,  if  he  exhibits  a. 
state  of  facts  which  entitles  him  to  affirmative  relief  against- 
the  defendant,  merely  because  he  demands  an  inappropriate- 
kind  of  relief,  provided  his  complaint  contains  a  prayer  for 
general  relief.^  In  such  a  case  it  has  been  said  that  "if  the 
allegations  of  the  petition  entitle  the  plaintiff  to  any  measure 
of  redress,  a  deaf  ear  will  not  be  turned  to  his  complaint  sim- 
ply because  he  thinhs  that  justice  should  be  dispensed  to  him 
in  a  particular  way,  other  than  and  different  from  that  tO' 
which  he  is  actually  entitled."*  Accordingly,  in  an  action 
against  a  corporation  to  collect  and  convert  its  assets  and 
apportion  them  among  creditors  under  the  Minnesota  statute,* 
the  individual  liability  of  stockholders  for  the  corporate  debts- 
may  be  enforced  upon  the  application  of  any  creditor  who  is 
a  party  to  the  proceedings,  although  the  complaint  of  the- 
judgment  creditor  who  instituted  the  action  did  not  demand, 
any  such  relief." 

§  3645.  Common-law  Action  Broug-ht  hy  Stockholder  in 
Ifame  of  Corporation.  —  We  have  already  had  occasion  to  note 
a  rule  of  pleading  at  common  law,  under  which  an  action 
against  a  stockholder,  brought  by  the  receiver,  assignee,  or 

1  Holt  V.  Blake,  47  Me.  62.  *  Biddle  v.  Eamsey,  52  Mo.  153,. 

»  Ante,  §  2969.    Under  some  the-  158;  Bevin  v.  Powell,  11  Mo.  App.. 

ories,  they  are  not  even  then  suable  216,  223. 

as  partners :  Ante,  §  2992.  '  Gen.  Stat.  Minn.,  ch.  76. 

'  Pomeroy  v.  Benton,  57  Mo.  531;  •  Arthur  v.  Willius,  44  Minn.  409;: 

Snider  v.  Coleman,  72  Mo.  568.  t.  c.  46  N.  W.  Rep.  851. 
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■other  representative  who  sues  in  right  of  the  corporation,  is 
brought  in  the  name  of  the  corporation  to  the  use  of  swcA 
-assignee,  receiver,  etc'  In  Pennsylvania,  where  an  action  at 
law  is  given  to  the  creditor  of  tlie  corporation  directly  against 
any  stockholder,^  the  same  rule  of  pleading  is  in  vogue.' 


Article  II.     Questions  of  Evidence. 


-3651. 


5652. 


Section 

-3650.  Questions  of  fact  in  actions  to 

charge  stockholders. 
Necessity  of  proving  existence 

of  the  corporation. 
Manner  of  proving  the  exist- 
ence of  the  corporation. 
3663.  Evidentiary  effect  of  certificate 

of  organization. 
5654.  Certificate  of  corporate  officer 

that  capital  has  been  paid  in. 
3655.  Effect  of  failing  to  prove  that 

the  defendant  is  a  stockholder. 
S656.  Manner  of  proving  this  fact. 
3657.  Corporate  records  as  evidence 

against  the  stockholder. 


Section 

3658.  Further  of  this  subject. 

3659.  Continued. 

3660.  What  judicial  records  admissi- 

ble, and  what  not. 

3661.  Evidence  to  establish  the  debt. 

3662.  Declarations  made  by  the  de- 

fendant to  other  creditors. 

3663.  Evidence  to  charge  the  mem- 

bers on  ground  of  fraud. 

3664.  Evidence  of  the  insolvency  of 

other  stockholders. 

3665.  Evidence  of  fraudulent  over-val- 

uation of  property  transferred 
in  payment  of  shares. 


§  3660.  Questions  of  Fact  in  Actions  to  Charge  Stock- 
"holders. — In  an  action  to  charge  a  person  as  a  stockholder 
for  the  debts  of  the  corporation,  the  question  whether  he  has 
subscribed  to  its  capital  stock,  or  has  otherwise  become  a  stock- 
holder in  it,  is,  of  course,  a  question  of  fact  for  the  chancellor 
or  for  the  jury,  accordingly  as  the  action  is  in  equity  or  at 
law.*  In  Pennsylvania,  where  a  doctrine  obtains  applicable 
to  actions  at  law,  by  creditors  of  certain  corporations,  to  collect 
from  the  stockholders  an  indebtedness  of  the  corporation  to 
the  extent  of  what  is  unpaid  on  their  shares,  that  if  all  the 


'  Ante,  §  3570. 

'  The  cases  of  this  kind  which  the 
writer  has  observed  were  in  respect 
of  moneyed  corporations:  whether  the 
rule  applies  to  all  corporations  in  that 
State  the  writer  does  not  know. 

•  See,  for  a  precedent,  Citizens'  &c. 
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unpaid  subscriptions  are  required  to  pay  the  creditors,  no 
assessment  is  necessary  to  support  the  action/  the  question 
■whether  the  whole  of  the  unpaid  subscriptions  of  the  stock- 
holders is  necessary  to  pay  the  debts  of  the  corporation  is  a 
■question  of  fact  for  the  jury;  and  where  no  assessment  is 
proved,  unless  the  jury  find  this  fact  affirmatively,  there  can 
be  no  recovery.^  The  conclusive  effect  of  the  decision  of  these 
questions  of  fact,  on  a  review  by  appeal  or  ivrit  of  error,  depends 
upon  the  theories  of  appellate  procedure  which  obtain  in  the 
particular  jurisdiction.  In  Alabama  the  decision  of  the  chan- 
cellor on  such  a  question  is  not  disturbed  on  appeal  unless  there 
is  a  decided  preponderance  of  evidence  against  it.* 

§  3651.  Necessity  of  Provingr  Existence  of  the  Corpora- 
tion.— It  has  been  held  in  Maine,  in  an  action  at  law  under 
a  statute  to  charge  a  stockholder,  that  the  existence  and 
organization  of  the  corporation  must  be  proved  by  direct  evi- 
dence, and  that  the  judgment  obtained  by  the  plaintiff  against 
the  company  is  not  conclusive  evidence  of  the  existence  and 
organization  of  the  company  as  a  corporation  in  such  an 
action  *  In  like  manner,  in  Pennsylvania,  in  an  action  at 
law  against  several  parties  alleged  to  have  been  directors  and 
officers  of  a  chartered  bank,  to  recover  upon  bills  issued  by 
them  which  had  become  worthless,  it  is  incumbent  upon  the 
plaintiff  to  prove  the  charter,  —  which  in  this  instance  con- 
sisted of  letters  patent  signed  by  the  Governor, — where, 
under  the  act  of  incorporation,  a  charter  was  necessary  to 
create  the  bank  a  body  corporate.^  In  Massachusetts,  in  an 
action  against  an  alleged  manufacturing  corporation,  seeking 
also  to  charge  the  stockholders  who  are  summoned  in  the 
suit  in  pursuance  to  a  statute,'  it  is  incumbent  on  the  plain- 
tiff  to  prove  the  existence  of  the  corporation  in  order  to 

'  Yeager  v.  Scranton    Trust   Co.  '  Central  Agricultural  Ac.  Asso.  v. 

(Pa.);  14  Week.  Not.  Cas.  296;  Citi-  Alabama  Gold  Life  Ins.  Co.,  supra. 

zens'  &c.  Bankt).  Gillespie,  115  Pa.  St.  *  Hudson  v.  Carman,  41  Me.  84. 

■664,  572;  «.  c.  9  Atl.  Eep.  73.  '  Gardner  v.  Post,  43  Pa,  St.  19 

'  Citizens'  &c.  Bank  v.  Gillespie,  «  Mass.  Stat.  1851,  ch.  315. 
115  Pa.  St.  564;  s.  c.  9  Atl.  Eep.  73. 
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charge  the  stockholders,  although  the  corporatiou  has  suffere<t' 
a  judgment  by  default}  The  governing  principle  is,  that  the- 
stockholder  has  a  right  to  a  hearing  or  adjudication. of  the- 
question  whether  he  is  a  member  of  such  a  corporation  as 
that  in  whicli  he  is  impleaded,  and  as  such  liable  for  its 
debts.  "It  is  obvious  that  the  trial  of  the  issue  which  is  thus- 
opened  to  an  alleged  stockholder  necessarily  involves  the- 
question  of  the  legal  existence  of  the  corporation  for  the  debt, 
of  which  he  is  sought  to  be  charged,  because  his  liability, 
depends  upon  the  nature  of  the  corporate  bodj'  and  of  the' 
powers  and  duties  with  which  it  was  clothed  by  law.  Until, 
these  are  shown  it  cannot  be  known  whether  the  stockholder- 
is  legally  chargeable  or  not."^ 

§  3652.  Manner  of  Proving    the    Existence    of    the  Cor- 
poration.—  The    manner    of  proving  the    existence    of   the 
corporation  has  already  been  considered  in  several  relations.* 
Where  a  corporation  is  alleged  to  exist  under  a  special  charter, 
it  is  not  enough  merely  to  prove  the  granting  of  the  charter, 
but  it  must  also  be  proved  that  it  was  accepted  by  the  grantees, 
named  therein.     What  will  be  evidence  of  such  acceptance 
has  already  been  considered.*     In  all  cases  proof  ought  to  be 
made  by  the  production  of  the  best  evidence  which  the  case- 
admits  of.     Thus,  it  has  been  held  that  regularly  the  accept- 
ance of   a  charter  is  to  be  proved  by  producing   the  books- 
of  the  corporation,  —  these  being  the  regular  and  proper  evi- 
dence of   its  doings  under  its  charter.*     If   the  corporation 
is  organized  under  a   statute    which    requires  the  associates 
to  enter  into  articles  of  association,  the  regular  evidence  of 
corporate  existence  is   the   production  of    these  articles,  or 
of  an  exemplification  of  them  from  the  public  record  where 
they  are  required  to  be  recorded.      Thus,  in  Massachusetts, 
where  the  statute  requires,  in  order  to  form  a  corporation  of 
a  given  kind,  that  not  less  than  three  persons  must  enter  into 

'  Utley  V.  Union  Tool  Co.,  11  Gray  »  Ante,   §§  60,   et    geq.,    248,    249^ 

(Mass.),  139.  1846,  et  seq. 

"  Utley  V.  Union  Tool  Co.,  lupra.  '  Ante,  §  60,  etseq. 

'  Hudson  V.  Carman,  41  Me.  84. 
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"  articles  of  agreement  in  writing,"*  it  was  held  tbat  persona 
impleaded  with  the  corporation  as  stockholders  under  another 
statute,^  for  the  purpose  of  charging  them  with  its  debt, 
could  not  be  so  charged  without  the  plaintiff  proving  the 
existence  of  the  corporation  by  making  proof  of  articles  of 
association  in  writing,  fixing  the  amount  of  the  capital  stock, 
and  describing  the  purpose  of  the  incorporation.'  Where  th© 
company  has  been  incorporated  by  a  special  act  of  the  Leg- 
islature, it  is,  in  general,  sufiBcient  to  give  in  evidence  the 
statute,  and  to  show  the  actual  use  of  the  privileges  of  an 
incorporated  company  under  the  name  designated  in  the  act, 
to  entitle  one  to  maintain  an  action  against  the  corporation.* 
The  acceptance  of  a  particular  statute  or  charter  by  a  cor- 
poration may  be  proved  by  acts  of  its  officers  from  which 
such  acceptance  is  to  be  inferred;  it  is  not  indispensable  to 
show  a  written  instrument  or  vote  of  acceptance  on  the  cor- 
porate books.*  In  a  suit  by  a  creditor  of  an  alleged  corpora- 
tion to  charge  the  defendant  as  a  stockholder,  evidence  that 
the  defendant  was  present  at  the  organization  of  the  com- 
pany as  a  corporation,  was  elected  and  acted  as  president, 
and  signed  the  note  in  suit  as  such,  was  held  prima  facie 
proof  of  the  existence  and  organization  of  the  corporation, 
and  of  the  defendant's  relation  as  a  stockholder,  the  absence 
of  other  evidence  being  accounted  for.'  The  existence  of  the 
corporation  may  be  proved  by  producing  the  books  of  the 
company  containing  the  license  issued  to  the  corporation  by 
an  officer  of  the  State,  under  a  statute,  to  enable  it  to  act  as 
such.'  It  may  also  be  proved  by  a  certified  copy  of  the 
notice  of  the  formation  of  the  corporation,  made  in  pursuance 

»  Mass.  Stat.  1851,  ch.  133.  36  N.  H.  545.    See  Aug.  &  Ames  on 

•  Mass.  Stat.  1851,  ch.  815.  Corp.,  §  635. 

•  Utley  V.  Union  Tool  Co.,  11  Gray  '  Palfrey  v.  Paulding,  7  La.  Ann. 
(Mass.),  139.  363,  365;   Bank  of  United  States  v. 

•  Narragansett    Bank  v.  Atlantic  Dandridge,    12  Wheat.   (U.   S.)   71; 
Silk  Co.,  3  Met.  (Mass.)  282;  Came  v.  Gorman  v.  Pacific  E.  Co.,  26  Mo.  441, 
Brigham,    89    Me.    85;    Merchants'  453 ;  a.  c.  72  Am.  Dec.  220. 
Bankr.  Harrison,   39  Mo.  433;  «.  c.  «  Haynes  v.  Brown,  36  N.  H.  545. 
93  Am.  Dec.  285 ;  Haynes  v.  Brown, 

'  Culver  V.  Third  Nat.  Bank,  64  111.  528. 
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of  the  statute,  sworn  to  by  its  president,  treasurer,  clerk,  and 
ilirectors,  and  recorded,  as  provided  by  the  statute,  in  the  reg- 
istry of  deeds.'  Evidence  of  such  a  recorded  certificate 
signed  by  the  defendants,  together  with  the  fact  that  the 
jissociation  engaged  in  business  in  its  corporate  name,  con- 
tracted debts,  and  filed  other  certificates  required  by  law, 
which  certificates  were  also  signed  by  the  defendants,  declaring 
the  corporate  character  of  the  association,  is  conclusive  of 
such  fact  in  a  proceeding  to  enforce  the  statutory  liability  of 
the  defendants  as  its  ofiicers.^  We  have  already  seen,  when 
considering  this  question  in  other  relations,'  that  it  is  some- 
times sufficient  to  prove  the  existence  of  the  corporation  by 
proving  a  state  of  facts  which  estop  the  stockholder  from  deny- 
ing it.  Upon  this  principle  it  has  been  well  reasoned  that  in 
an  action  by  an  insolvent  corporation  to  collect  an  assessment  for 
the  purpose  of  paying  their  debts,  the  interests  of  the  credit- 
ors will  be  so  far  regarded  that  no  defense  grounded  on  defects 
in  the  organization  of  the  corporation  can  be  maintained,  un- 
less it  could  have  been  successfully  set  up  in  answer  to  a  cred- 
itor's bill  against  the  stockholders  to  enforce  their  personal 
liability.*  It  is  not  perceived  why  the  same  principle  should 
not  apply  in  any  other  action  wliere  it  is  sought  to  charge 
stockholders  in  favor  of  creditors.  It  may  be  added  that  a 
verbal  variance  between  the  name  of  the  corporation,  as 
described  in  the  declaration  or  other  affirmative  pleading, 
and  its  name  as  described  in  the  articles  of  association,  will 
be  disregarded,  unless  the  variance  is  so  great  as  to  defeat  the 
presumption  of  identity  of  person  which  springs  from 
identity  of  name.^ 


'■  Chamberlin  v.  Huguenot  Co.,  118  Mass.  532. 

'  Priest  V.  Essex    Hat    Co.,    115  *  Ossipee  Man.  Co.  v.  Oanney,  54 

Mass.  380.    Especially  so,  after, notice  N.  H.  295. 

to  the  defendants  to  produce  their  '  See,  for  illustration,  Turnbull  v. 

book  of  records,  and  their  failure  to  Payson,  95  XJ.  S.  418.     See,  also,  on 

do  so.     Dooley  v.  Cheshire  Glass  Co.,  the  subject  of  variance  in  the  name 

15  Gray  (Mass.),  494.  of    corporations,    ante,    §291,  etseg.; 

»  See,  especially,  ante,  §  1862 ;  but  Priest  v.  Glenn,  51  Fed.  Bep.  400. 
see,  also,  ante,  §  1872. 
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§  3653.  Evidentiary  Eflfect  of  Certificate  of  Orgranlzatlon. 

In  jurisdictions  where  corporations  are  organized  under  gen- 
eral laws,  the  instrument  by  which  the  corporation  is  called 
into  existence  is  often  called  a  certificate  of  organization. 
'This  instrument  is  the  work  of  the  coadventurers,  and  it  is 
presented  to  a  court  of  justice,  to  the  Secretary  of  State,  or  to 
-^ome  other  ofl&cial  clothed  by  the  statute  with  authority  to 
"issue  the  certificate  or  warrant  of  incorporation.^  This  cer- 
"tificate,  or  these  articles  of  association,  sustain  a  close  analogy 
i;o  what  is  called  the  "  deed  of  settlement,"  in  respect  of  joint- 
stock  companies  in  England.  In  an  action  to  charge  a  stock- 
holder, it  is,  under  one  theory,  the  only  admissible  proof  of 
the  existence  of  the  corporation;''  under  another, it  is  prima 
Jade  evidence  against  him,  as,  for  instance,  to  show  that  his 
shares  have  been  only  in  part  paid  for,^  and  this  on  the  obvi- 
ous principle  that  a  written  instrument  is  evidence  against 
the  parties  to  it.  But  upon  no  known  principle  can  such  a 
■certificate  be  regarded  as  conclusive  upon  creditors.  They 
may  impeach  it  by  showing  that  its  recitals  are  essentially 
■untrue,  and  that,  notwithstanding  those  recitals,  a  portion  of 
•the  stock  was  not  paid  for  according  to  law.* 

§  3654.  Certificate  of  Corporate  Officer  that  Capital  bas 
T)een  Paid  In.  —  We  have  already  noticed  that,  under  certain 
statutes,  the  exemption  of  the  stockholders  from  general  lia- 
bility for  the  debts  of  the  corporation  attaches  when  the 
■officers  make  and  deposit  in  some  public  office  a  certificate  to 
the  effect  that  the  capital  stock  has  been  fixed  and  paid  in.' 
■On  the  principle  just  stated,  this  certificate  is  impeachable  by 
the  creditors  of  the  corporation,  unless  the  statute  makes  it 
■conclusive;*  since  it  is  impossible  to  understand  any  principle 
-on  which  a  body  of  adventurers  can  take  to  themselves  the 
immunities  of  corporators  by  placing  a  false  declaration  on 

•  Ante,  §§  219,  220.  *  Paterson  v.  Arnold,  45  Pa.  St.  410. 

'  TJtley  V.  Union  Tool  Co.,  11  Gray  »  Ante,  §  247. 

■<Mass.),  139.  •  That  a  certificate  of  the  fact  by  a 

'  Grindle  v.  Stone,  78  Me.  176 ;  s.  c.  public  officer  is  conclusive,  see  ante, 

5  Atl.  Hep.  183.  ^  148. 
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the  public  records  that  they  have  complied  with  the  require- 
ments of  the  statute.  We  find,  however,  a  decision  in  Massa- 
chusetts to  the  effect  that  the  certificate  of  the  officer  of  the- 
corporation,  stating  the  amount  of  the  capital  fixed  and  paid 
in,  sworn  to  and  recorded  within  the  time  prescribed  in  the 
registry  of  deeds,  is  conclusive  evidence  for  the  stockholders,  of 
the  facts  therein  stated,  so  as  to  exempt  them  for  the  subse- 
quent debts  of  the  company.*  Although  respect  must  in 
general  be  paid  to  the  opinions  of  a  court  written  by  Chief 
Justice  Shaw,  this  decision  deserves  to  be  characterized  as 
proceeding  upon  conceptions  better  known  to  the  manipulators- 
of  corporations  than  to  lawyers  and  judges.  It  nakedly  holds 
that  whenever  such  manipulators,  being  directors  of  a  corpo- 
ration, make  and  file  a  certificate  that  its  capital  stock  is  paid 
in,  that  makes  it  paid  in,  even  as  against  its  creditors, 
although  in  fact  it  may  not  have  been  paid  in,  and  although 
its  creditors  may  have  been  deceived  and  defrauded  into  giv- 
ing it  credit  by  its  false  recitals.  Chief  Justice  Shaw  builds 
up  an  argument  that  to  hold  it  otherwise  than  conclusive  iit 
favor  of  stockholders  might  be  ruinous  to  their  private  for- 
tunes. How?  Ruinous  by  reason  of  their  being  required  to 
pay  debts  contracted  by  their  own  trustees,  elected  by  them 
to  carry  on  a  business  in  which  they  have  invested  their 
money,  and  out  of  which  they  expect  to  derive  a  profit.  In 
other  words,  they  are  to  be  ruined  by  being  required  to  pay 
their  own  debts,  and  by  being  required  to  make  good  repre- 
sentations which  their  own  agents  have  made  to  the  public. 
The  decision  is  a  monstrous  one.  Not  one  word  can  be  said 
in  its  favor.  If  the  case  had  been  one  of  a  subsequent  pur- 
chaser, who  had  bought  the  shares  on  the  faith  of  the  repre- 
sentation in  the  certificate  thus  made  and  filed, that  they  were 
fully  paid  up,  then  the  case  would  be  different;*  but  such  does 
not  appear  to  have  been  the  case,  nor  was  the  decision  put 
upon  that  ground.'     Such  a  case  is  to  be  distinguished  from 

'  Stedman    v.    Eveleth,  6    Met.          '  Chief  Justice  Shaw  says  (at  pag» 

(Mass.)  114.  121):    "  The  individual  stockholders 

'  Ante,  §  1680,  et  seq,  may  have  come  in  by  purchase,  by 
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cases  previously  considered,  which  hold  that  a  certificate  of 
incorporation  issued  by  a  public  official,  in  pursuance  of 
statute,  is  conclusive;  because  the  issuing  of  such  a  certificate, 
a.fter  examination,  is  a  quasi  adjudication  of  the  facts  therein 
stated.* 

§  3655.  Effect  of  Failing'  to  Prove  that  the  Defendant  is  a 
Stockholder.  —  In  such  proceedings,  proof  must  be  made  of 
the  fact  that  the  person  is  a  stockholder;  and  if  the  court,  in 
the  absence  of  such  proof,  proceed  to  judgment,  the  judgment 
will,  it  has  been  held  in  an  isolated  case,  be  void.  The  reason 
is:  "If  evidence  is  offered  to  establish  the  fact,  and  the  court 
passing  upon  it  decide  the  question,  the  decision,  though 
erroneous,  will  not  render  the  subsequent  judgment  void,  but 
only  voidable,  and  the  judgment  will  be  conclusive,  until  set 
aside  or  reversed  by  the  court  which  granted  it,  or  by  some 
other  court  having  appellate  jurisdiction.  But  if,  on  the  con- 
trary, no  proof  whatever  is  offered  of  the  fact,  and  it  is  not 
ascertained,  as  provided  by  the  act,  the  court,  in  proceeding 
to  render  judgment,  undertakes  to  dispense  with  a  condition 
precedent  upon  which  alone  its  right  to  give  judgment  in 
proceedings  under  this  act  is  founded,  and  its  act  will  be 
void."  ^  It  is  believed  to  be  sufficient  for  the  purposes  of 
practical  justice  to  say  that  such  a  judgment,  rendered  with- 
out any  evidence  that  the  defendant  is  a  stockholder,  will  be 
erroneous;  since  the  record  proper  will  not  show  that  the  court 
proceeded  without  evidence  —  that  would  require  a  bill  of 
exceptions;  and  this  will  never  be  presumed  where  the  record 
is  silent  and  the  court  is  a  superior  court  of  record.  The  fact 
that  there  is  no  evidence  to  the  effect  could  never  be  shown 

succession,  or  operation  of  law,  long  proof  of  facts  of  which  they  could  have 

after  such  certificate  was  filed;  and  no  knowledge."    But  it  nowhere  ap- 

yet,  if  such  certificate  is  not  conclu-  pears  that  the  stockholder  in  ques- 

sive,  — a  certificate  made  pursuant  to  tion  did  come  in  by  purchase,  Bucces- 

law,  by  persons  over  whom  they  had  eion,  or  otherwise, 

no  control,  between  whom  and  them-  i  Ante,  §§  249,  2991. 

selves  no  relation  subsisted  when  it  a  Diven  v.  Lee,  36  N.  Y.  302 ;  citing 

was  made,— they  would  be  rendered  Gallatian   v.  Cunningham,    8   Oow. 

liable  for  large  amounts  of  debts,  upon  (N.  Y.)  361,  370. 
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by  matter  of  record,  unless  there  was  a  bill  of  exceptions; 
purporting  to  recite  all  the  evidence,  and  this  is  never  taken, 
except  as  a  preparation  for  a  review  of  the  judgment  in  a.. 
direct  proceeding  by  writ  of  error  or  appeal.  Nor  has  the- 
writer  ever  met  with  a  decision  in  which  it  was  held  in  a.. 
collateral  proceeding  that  a  judgment  was  void  or  valid  by 
reason  of  what  appeared  or  failed  to  appear  in  a  bill  of  excep- 
tions. 

§  3656.  Manner  of  Proving-  This  Fact.  —  This  subject  has 
received  an  extensive  consideration  in  a  previous  title,'  and  it- 
may  be  added,  in  connection  with  what  has  immediately  pre- 
ceded, that  the  evidence  to  show  that  the  defendant  is  a  stock- 
holder need  not  consist  of  a  writing.  As  already  seen,  he- 
may  subject  himself  to  the  liabilities  of  a  stockholder  by  his- 
conduct?  Upon  this  principle  it  has  been  held  that  evidence- 
showing  that  the  defendant  gave  a  proxy  to  another  to  vote  at 
the  ensuing  annual  corporate  election,  the  'time  for  holding 
which  was  less  than  thirty  days  from  the  time  when  the  debt 
was  contracted,  and  that  by  the  charter  the  stockholders 
could  only  vote  upon  stock  which  they  had  held  for  thirty 
days  preceding  the  election,  —  was  prima  facie  sufficient  to- 
show  that  he  was  a  stockholder  at  the  time  when  the  debt  wa& 
contracted?  But  the  liability  as  a  stockholder  for  a  judgment- 
debt  of  a  corporation  is  not  established  merely  by  proof  that 
in  the  suit  in  which  the  judgment  was  recovered,  the  person 
sought  to  be  charged  as  a  stockholder  was  summoned  as  a 
stockholder,  and  failed  to  appear.*  So,  on  a  principle  already- 
stated,*  proof  that  the  defendant  received  dividends  is  well-nigh, 
conclusive  evidence  of  his  having  been  a  stockholder  in  an 
action  to  charge  him  as  such  on  behalf  of  creditors."  So,  of 
course,  his  admissions  of  record  in  the  particular  action  may 
be  appealed  to  as  evidence  against  him;  and  hence  where  the- 

'  Ante,  §  1877,  ei  seg.  *  Mason  v.  Cheshire  Iron  Works,, 

a  jftitj.  4  Allen  (Mass.),  398. 

»  Harger  v.  McCullough,  2  Denio  "  Ante,  §  1909. 

(N.  Y.),  119.    See,  also,  ante,  §  1903.  "  TurnbuU  v.  Payson,  95  U.  S.  418^ 
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main  issue  was  whether  defendant  was  a  subscriber,  and  in 
one  plea  he  admitted  that  he  did  subscribe  to  the  stock  of  a 
company  proved  to  be  the  same  as  the  one  in  the  name  of 
which  suit  is  brought,  it  was  held  that  such  admission  could 
be  used  against  him  in  the  trial  of  other  pleas.^  So,  on  a 
principle  already  considered,^  where  the  governing  statute  or 
scheme  of  incorporation  requires  a  person,  in  order  to  be 
eligible  to  the  office  of  director,  to  possess  a  given  number  of 
shares,  called  in  England  "qualification  shares,"  evidence  that 
the  defendant  in  the  action  was  elected  to  and  accepted  the 
office  of  director  is  material,  as  tending  to  show  that  he  was  a 
shareholder  to  the  extent  of  the  number  of  shares  required  to 
qualify  him  for  the  office,  and  under  some  theories  it  is  con- 
clusive evidence.*  Thus,  it  has  been  held  that  one  who  is 
elected  and  acts  as  a  director  of  a  corporation  whose  articles 
require  each  director  to  be  the  holder  of  a  certain  number  of 
shares,  is  liable,  in  the  event  of  its  insolvency,  to  be  made  a 
contributory  to  the  extent  of  that  number  of  shares,  although 
he  never  applied  for  them,  and  was  never  registered  as  a 
member  of  the  company.* 

§  3667.  Corporate  Kecords  as  Evidence  against  the  Stock- 
holder.— This  brings  us  to  consider  the  question  to  what 
extent  the  records  of  the  corporation  can  be  used  as  evidence 
in  these  actions.  And  here  it  ought  to  be  observed  in  the 
first  place  that  under  no  sound  principles  can  such  records  be 
put  in  evidence  to  connect  a  stranger  with  the  corporation — 
to  prove  that  the  particular  defendant  is  a  shareholder,  unless 
he  is  shown  to  have  been  privy  to  them  by  other  evidence. 
For  it  cannot  possibly  be  admitted  in  a  system  of  jurisprudence 
that  pays  attention  to  the  ordinary  maxims  of  justice, that  I 
can  make  a  stranger  my  debtor  by  merely  writing  down  in 
my  books  a  statement  to  the  effect  that  he  is  my  debtor  and 


^  Howard  v.  Glenn,  85  Ga,  238;  '  Moore  v.  Boyd,  74  Cal.  167;  «.  c. 

t.  e.  21  Am.  St.  Eep.  156 ;  11  S.  E.  15  Pac.  Rep.  670. 

Eep.  610.  *  Isaacs's  case  [1892],  2    Oh.    158, 

'  Ante,  §§  1260,  1261,  1896,  1897.  0.  A. 
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by  signing  his  name  to  it.  But  as  some  courts,  on  a  supposed 
principle  of  necessity,  admit  the  books  of  a  plaiintiff  as  prima 
facie  evidence  of  his  account  against  a  defendant  sought  to  be 
charged  in  an  action  on  an  account,*  so  some  of  the  courts 
have  fallen  into  the  aberration  of  holding  that  the  books  and 
other  records  of  the  corporation  may  be  given  in  evidence,  in 
a  proceeding  to  charge  a  stockholder,  for  the  purpose  of  prov- 
ing that  he  is  a  stockholder,^ — which  fact  ought  to  be  first 
proved  by  evidence  aliunde,  in  order  to  lay  a  foundation  for 
the  introduction  of  the  books  and  records  in  evidence  against 
his  objection.'  But  although  the  corporate  records  may  not 
be  admissible  to  connect  a  stranger  with  the  corporation,  they 
are  clearly  admissible  for  the  purpose  of  proving  the  organi- 
zation and  existence  of  the  corporation  itself.* 

§  3658.  Further  of  This  Suhject. — It  has  been  held,  on 
the  most  obvious  grounds,  that  the  resolutions  adopted  and 
declarations  made  at  a  corporate  meeting  are  not  evidence  of 
the  truth  of  matters  recited  or  declared,  as  against  persons 
■who  were  not  members  of  the  corporation  at  the  time.'  By 
parity  of  reasoning  it  would  be  necessary  to  prove  that  a  stock- 
holder was  a  member  of  the  corporation  at  the  time  of  the 
passage  of  such  resolutions,  or  the  making  of  such  declara- 
tions, in  order  to  make  them  admissible  in  evidence  against 
him;  and  it  is  difficult  to  understand  how  this  could  be  proved 
by  the  resolutions  themselves,  any  more  than  the  authority 
of  an  agent  can  be  proved  by  his  own  declarations,  where 

1  See  a  learned  note  on  this  sub-  •  Keilson  v.  Crawford,  52  Cal.  248 ; 

iect,  15  Am.  Dec.  191,  ««  seg.  Howard  v.  Glenn,  85  Ga.  238,  263; 

»  Turnbull  v.  Payson,  95  U.  S.  418,  s.  c.  21  Am.   St.  Eep.  156;  11  S.  E. 

421 ;  Liggett  v.  Glenn  (Oir.  Ct.  App.),  Rep.  610. 

51  Fed.  Eep.  381,  393;  affirming  on  *  Hudson  v.  Carman,  41  Me.   84; 

this  point,   a.  c.  47  Fed.  Eep.  472;  Coffin  «.  Collins,  17  Me.  440;  Glenn 

Glenn  v.  Orr,  96  N.  C.  413 ;  Vander-  v.  Orr,  96  N.  C.  413 ;  Sample  v.  Glenn, 

werken  v.  Glenn,  85  Va.  9,  14 ;  Sem-  91  Ala.   245 ;  24  s.  c.  Am.  St.  Eep. 

pie  -0.  Glenn,  91  Ala.  245;    s.  c.   24  894;  9  S.  "W.  Eep.  265. 
Am.  St.  Eep.  894;  9  S.  W.  Eep.  265;  '  Eedding   v.    Godwin,   44  Minn. 

Lehman  v.  Glenn,  87  Ala.  618;  Web-  355;  s.  c.  46  N.  W.  Eep.  563. 
er  V.  Fickey,  52  Md.  500. 
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there  are  no  elements  of  estoppel  as  against  his  principal. 
The  rule  declared  by  so  many  cases  in  the  preceding  section 
is,  by  the  confession  of  the  judges  who  have  adopted  and  fol- 
lowed it,  difficult  to  defend  on  principle.  In  one  case  it  was 
put  upon  the  principle  that  such  evidence  is  received  and 
acted  upon  by  the  business  community.*  But  a  moment's 
reflection  will  serve  to  convince  one  that  a  generalization  of 
this  principle  would  make  wide  inroads  into  existing  rules  of 
evidence.  Business  men  constantly  act  upon  hearsay  evidence, 
and  upon  the  declarations  of  third  parties  not  under  oath, 
even  where  they  are  not  reduced  to  writing.  To  state  more 
particularly  the  manner  in  which  the  courts  have  applied  this 
rule,  we  find  that  it  has  been  held,  in  an  action  against  an 
alleged  stockholder  in  the  "National  Express  and  Transpor- 
tation Company,"  that  a  contract  of  subscription  to  the  stock 
of  the  "National  Express  Company"  is  admissible  to  prove 
the  fact  of  subscription,  where  it  appears  from  the  records  of 
the  corporation  that,  in  the  process  of  its  organization,  there 
was  a  change  from  the  latter  to  the  former  name,  and  that  the 
defendant  was  entered  on  the  stock  books  of  the  former  as  an 
owner  of  certain  shares  which  he  afterwards  assigned.^  We 
also  find  a  concession  that  the  stock  ledger  is  not  admissible 
to  connect  the  defendant  with  the  corporation  if  better  evidence 
is  attainable.  Thus,  in  an  action  against  the  executors  of  a 
deceased  member  of  a  partnership  firm  to  recover  an  assess- 
ment on  the  stock  of  a  corporation,  the  complaint  alleged  that 
the  firm  subscribed  and  agreed  to  pay  for  the  stock,  and 
thereby  became  stockholders.  The  defendants  specifically 
denied  each  of  these  allegations.  Here  the  court  held  that,  as 
the  issue  related  to  the  fact  of  subscription,  the  best  evidence 
of  that  fact  was  the  written  subscription  itself,  and  that,  until 
it  was  produced  or  its  absence  accounted  for,  the  stock  ledger 
was  inadmissible.'  Whether  the  mere  fact  that  a  name  the 
same  as  that  of  the  defendant  had  been  entered  on  the  stock 


•  Liggett  V.  Glenn,  51  Fed.  Eep.  '  Priest  v.  Glenn,  51  Fed.  Eep.  400. 

881,  893;    opinion  by   Mr.    District  '  Taussig  v.  Glenn,  51  Fed.  Eep. 

Judge  Shiras.  409. 
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ledger  of  the  corporation  was  sufficient,  prima  facie,  to  charge- 
him,  under  the  principle  that  identity  of  name  carries  a  pre- 
sumption of  person,  was  mooted  in  some  of  the  Glenn  cases. 
In  one  of  the  cases  the  holding  was,  that  the  stock  books  wei:©' 
competent  evidence  to  show  that  the  defendant  was  a  stock- 
holder, in  coiiuection  with  other  evidence  showing  that  the- 
name  entered  therein,  which  was  identical  with  the  defend- 
ant's name,  was  entered  as  his  name.^  In  one  of  the  Glenn 
cases  the  Supreme  Court  of  Georgia,  following  what  we  con- 
ceive to  be  the  sound  principle,  held  that,  while  the  books  of 
the  corporation  were  not  admissible  to  connect  the  defendant 
with  it  as  a  shareholder,  yet  that,  it  having  been  proved 
aliunde  that  he  had  subscribed  for  the  shares,  the  books 
became  admissible  to  show  any  transaction,  relevant  to  issues, 
which  had  taken  place  between  him  and  the  corporation.^ 
This  is  in  accordance  with  the  holdings  of  all  the  courts;* 
and  on  this  theory  the  books  would  be  admissible  against  th& 
stockholder  to  show  the  state  of  his  account  with  the  corpora- 
tion in  respect  of  his  holdings  of  shares  therein.  But  their 
entries  would  not  be  conclusive  —  they  would  not  even  stand 
on  the  footing  of  admissions  made  by  him  without  other  proof" 
of  his  having  assented  to  them,  because  they  were  originally 
not  made  by  the  stockholder,  but  were  made  by  a  ministerial 
officer  under  the  control  of  the  directors.  It  was,  therefore,, 
held,  with  the  most  obvious  propriety,  that  where  the  stock 
subscription  list  had  been  admitted  in  evidence,  it  was  error 
to  refuse  to  allow  the  defendant  to  make  proof  that  he  did  not 
in  fact  subscribe  thereto.*  Even  if  he  had  made  admission 
to  that  effect,  that,  ordinarily,  would  not  be  an  estoppel,  but 
would  be  subject  to  explanation.  Other  courts  have  gone  so- 
far  as  to  hold  that  where  the  stock  book  contains  a  list  of  the- 
stockholders,  the  number  of  shares  owned  by  each,  the  sum 
of  money  paid  by  each,  and  the  balance  due,  such  book  is- 


1  Liggett  V.  Glenn,  51  Fed.  Eep.  '  Howard  v.  Glenn,   85  Ga. 

881;  aflarming  on  this  point,  s.  c.  47     263;  g.  c.  21  Am.  St.  Rep.  156. 
Ped.  Bep.  472.  *  Post,  ch.  185,  art.  I. 

*  Howard  v.  Glenn,  supra, 

2650 


QUESTIONS  OF  PROCEDURE.     [3  Thomp.  Coip.  §  3659.. 

frima  facie  evidence  against  a  stockholder,  not  only  to  show 
that  he  was  a  stockholder,  but  also  to  show  the  condition  of 
his  account, — that  is  to  say,  how  much  is  still  unpaid  upon  hia- 
share  subscription.^ 

§  3659.  Continued.  —  In  one  such  case  it  was  held  that  the 
books   of  the  corporation  were  admissible,  prima  facie,  to- 
prove  the  correctness  of  the  subscription  alleged  to  have  been 
made  by  the  defendants,  especially  in  view  of  the  fact  that- 
they  had  interposed  no  plea  denying  on  oath  the  genuineness- 
of  their  original  subscription,  and  were  shown  to  have  paid  one- 
assessment  thereafter;  and  the  court  added  that  there  was  no- 
presumption  that  these  names  had  been  fraudulently  inserted 
on  the  corporate  books  by  act  of  forgery.^     But  in  another 
case  it  was  held  by  the  same  court  that  the  books  were  admis- 
sible in  evidence  against  the  alleged  stockholder,  although  he- 
had  filed  a  plea  denying  the  genuineness  of  his  subscription 
on  oath.'     Upon  the  question  of  the  identity  of  names  as  pre- 
sumptive evidence  of  identity  of  person,  it  was  held  in  the- 
United  States  Circuit  Court  of  Appeals  that  the  name  "Tans- 
sing,  Livingston  &  Co."  was  not  idem  sonansmth.  "Taussig,. 
Livingston  &  Co.;"  and  hence  that  the  entry  of  the  former 
name  on  the  stock  books  of  the  corporation,  in  the  handwrit- 
ing of  its  treasurer,  was  not  competent  evidence  that  the- 
latter  firm,  or  any  of  its  members,  were  stockholders  in  the 
corporation,  there  being  no  other  evidence  tending  to  identify 
the  name  with  the  firm,  and  there  having  been  a  lapse  of 
twenty-five  years,  and  the  firm  having  dissolved  twenty  years- 
before,  and  all  its  members  being  dead.     Mr.  Circuit  Judge- 
Sanborn,  who  delivered  the  opinion,  reasoned  upon  the  great, 
danger  of  allowing  a  party  to  manufacture  evidence  against 
another  party,  and  of  admitting  such  evidence  in  judicial  pro- 
ceedings after  the  possibility  of  its  being  rebutted  had  passed. 

•  Glenn  v.  Orr,  96  N.  0.  418.  '  Seraple  v.  Glenn,  91  Ala.  245j 

'  Lehman  v.  Glenn,  87  Ala.  618,     ».  c.  24  Am.  St.  Rep.  894. 
627. 
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away.'  Moreover,  it  was  held  that  a  draft  drawn  by  the  treas- 
urer of  the  corporation  upon  the  firm  of  Taussig,  Livingston 
<fe  Co.,  was  not  admissible  in  evidence  to  prove  that  they  had 
subscribed  for  shares  in  the  corporation, when  the  draft  did 
not  correspond  in  date  with  any  requisition  entered  in  the 
subscription  account,  and  there  was  no  evidence  that  it  had 
been  paid  by  the  firm  of  alleged  stockholders,  or  that  it 
had  ever  been  called  to  their  attention.^  It  has  been  held, 
in  a  suit  against  a  stockholder  to  recover  the  amount  of  a 
judgment  obtained  against  the  corporation,  that  entries  in  the 
stock  book,  and  parol  evidence  offered  in  connection  there- 
with, were  admissible  for  the  purpose  of  proving  that  the 
plaintiff  was  the  owner  of  shares  of  stock  fully  paid  up  at 
the  time  he  became  a  creditor  of  the  corporation,  and  that  the 
defendant  at  that  time  was  the  owner  of  stock  which  had  not 
been  fully  paid  for.'  Finally,  it  has  been  held  that,  in  an 
action  by  the  administrator  of  an  original  stockholder,  against 
one  to  whom  he  alleged  he  had  assigned  the  shares,  to  recover 
over  from  him  the  amount  of  assessments  thereon  which  he, 
the  plaintiff,  had  paid  subsequent  to  the  transfer,  the  plaintiff 
cannot  put  in  evidence  the  blotter  of  the  treasurer  of  the  cor- 
poration, and  the  stubs  of  his  check  booh,  both  of  which  con- 
tain entries  to  the  effect  that  the  defendant  has  paid  calls 
on  the  shares.  The  court  reasoned  that  the  rule  of  TurnbuU 
V.  Payson*  did  not  apply,  and  the  learned  judge  attempted  to 
distinguish  the  case,  but  merely  succeeded  in  proving  that  the 
rule  of  that  case  was  unsound.  "  The  reason  for  the  distinc- 
tion," said  he,  "  is  clear  when  it  appears,  as  it  does  from  the 
petition  in  this  case,  that  the  corporation,  not  long  after  the 
transfer,  made  a  general  assignment  in  favor  of  its  creditors; 
for,  when  a  corporation  is  in  straightened  circumstances,  or 
in  danger  of  insolvency,  stockholders  sometimes  make  haste 
to  dispose  of  their  stock,  and  the  rule  recognized  in  TurnbuU 
V.  Payson  does  not  apply."*    But  why  it  should  not  apply, if 

•  Taussig  V.  Glenn,  51  Fed.  Eep.  409.  *  95  TJ.  S.  418,  421. 

'  Ibid.  "  Tripp  v.  Appleman,  35  Fed.  Eep. 

•  Weber  v.  Fickey,  52  Md.  500.  ^9. 
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it  is  a  sound  rule,  was  not  made  to  appear,  for  certainly  the- 
instruments  of  evidence  offered  had  a  direct  tendency  to  show 
that  the  defendant  had  paid  calls  on  the  shares,  thus  having, 
accepted  the  transfer.* 

§  3660.  What  Judicial  Kecords  Admissible,  and  What- 
not. —  Where  a  receiver  is  suing  he  may  of  course  prove  th& 
judicial  proceeding  in  which  he  was  appointed  as  necessary 
proof  of  Ms  titled  unless  he  is  suing  in  the  same  court  which 
appointed  him,  when  it  is  supposed  that  the  court  would  take- 
judicial  notice  of  it,  and  instruct  the  jury  accordingly.  In  an 
action  by  a  billholder  against  a  stockholder  in  a  bank,  an 
exemplification  of  the  record  of  the  case  of  the  same  plaintiff 
against  the  assignee  of  the  bank  is  admissible  as  evidence  of 
the  identity  of  the  bill  upon  which  suit  is  brought.'  But,  in  a 
proceeding  by  motion,  under  a  statute,  by  a  judgment  creditor 
of  the  corporation,  to  obtain  an  execution  against  the  parti- 
cular stockholder,  the  record  of  a  proceeding  in  equity  by 
creditors  of  the  corporation  against  the  corporation  and  some 
of  its  stockholders,  to  which  the  present  plaintiflp  was  never- 
made  a  party,  was  res  inter  alios  acta  and  irrelevant,  and  was 
erroneously  admitted  in  evidence  for  the  defendant.  So,  also,, 
was  the  record  of  a  judgment  in  favor  of  the  defendant  against 
the  corporation,  rendered  long  after  the  filing  of  the  motion 
for  execution  against  the  defendant,  and  wherein  the  present 
plaintiff  was  not  a  party.* 

§  3661.  Evidence  to  Establish  the  Debt.  —  In  an  action  to 
enforce  the  statutory  liability  of  a  stockholder,  it  is  plain  that 
any  evidence  which  would  be  admissible  to  establish  the 
demand  as  against  the  corporation,  is  in  general  admissible  to 


*  The  entry  on  the  blotter  recited :  the  rule  of  TurnbuU  v.  Payson  was  a- 

"  Received   from  A.  E.    Appleman,  most  obvious  failure, 
five  per  cent  on  60  shares  of  $250."  '  Hall  v.  United  States  Ins.  Co.,  5- 

This  entry  was  made  under  the  head  Gill  (Md.),  484. 
of  "Cash  to  fourth  assessment."    A.  '  McDougald  v.  Lane,  18  Ga.  444. 

R.    Appleman   was   the    defendant.  *  Ooquard  v,  Prendergast,  35  Mo^ 

The  attempt  to  take  the  case  out  of  App.  237. 
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■establish  it  as  against  the  stockholder.^  If  the  action  is  upon 
-a  promissory  note  of  the  corporation,  and  the  authority  of 
the  officers  of  the  corporation  to  make  the  note  is  denied  by 
the  defending  stockholder,  evidence  of  other  notes  given  by  the 
proper  officers  of  such  company  is  admissible  to  show  the 
authority  of  the  officers  so  to  contract;''  and  so,  for  the  same 
Teason,  is  evidence  of  the  recovery  of  other  judgments  upon 
notes  made  by  such  officers.* 

§  3662.  Declarations  Made  by  the  Defendant  to  Other 
•Creditors.  —  It  has  been  held,  in  an  action  of  assumpsit  against 
-a  member  of  a  corporation,  brought  by  one  of  its  creditors  to 
lecover  money  lent  to  it,  that  evidence  is  not  admissible  to 
■prove  that  the  defendant  informed  other  creditors  when  they 
lent  money  to  the  corporation,  that  its  members  were  Individ- 
ually  liable  for  its  debts,  and  showed  them  a  by-law  of  the 
•corporation  imposing  such  liability.*  The  reason  is,  that  the 
■defendant  might  have  been  mistaken  as  to  his  legal  rights, 
=and  such  a  declaration  does  not  hence  possess  the  qualities  of 
:an  admission. 

§  3663.  Evidence  to  Charge  the  Members  on  Ground  of 
Traud.  —  To  render  the  members  of  a  corporation  personally 
liable  for  its  debts  on  account  of  fraud,  creditors  must  show 
.that  they  were  induced  to  become  creditors  by  something  said 
-or  done  by  its  members,  amounting  to  the  perpetration  of  a 
deceit  upon  them.  Merely  to  show  fraud  in  a  petition  upon 
which  the  act  of  incorporation  was  obtained,  is  not  enough  to 
enable  creditors  to  recover,where  they  do  not  show  fraudulent 
jepresentations  made  to  themselves.* 

§  3664.  Evidence  of  the  Insolvency  of  Other  Stockhold- 
ers.— In  an  action  by  the  assignee  of  a  corporation,  to  recover 
the  amount  due  by  a  subscriber  who  alleged  that  the  whole 

»  Borland  v.  Haven,  37  Fed.  Bep.  394. 
'  Moss  V.  Averell,  10  N.  Y.  449, 457.  •  Trustees  v.  Flint,  18  Met.  (Mass.) 

»  Moss   V.    McOuUough,   7   Barb.     539. 
<N.  Y.)  279.  '  Sisson  v.  Mathews,  20  Ga.  848. 
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simount  due  by  stockholders  was  not  required  to  pay  the  cred- 
itors of  the  company,  it  was  held  error  to  permit  the  defendant 
to  show  the  financial  condition  of  another  stockholder,  without 
:first  showing  the  amount  of  his  subscription.^  Similar  to  this 
is  a  holding  in  an  action  by  the  assignee  of  a  corporation 
-against  one  of  its  stockholders,  where  there  had  been  no  pre- 
vious account  and  ascertainment  of  the  amount  which  it  would 
lie  necessary  to  collect  from  each  stockholder  in  order  to  liqui- 
-date  the  debts  of  the  company,  but  where  the  assignee  alleged 
in  his  petition  that  "  the  whole  amount  of  said  unpaid  balance 
■on  said  stock  [meaning  the  stock  of  the  single  shareholder 
•sued  as  defendant]  is  needed  to  pay  the  debts  of  said  corpora- 
tion." It  was  set  up  in  the  answer  that  no  call  had  been  made, 
•either  by  the  corporation  or  by  any  court;  that  there  were 
many  stockholders;  that  the  plaintiff  had  not  brought  actions 
-against  all  of  them;  and  that  the  amounts  which  each  should 
pay  toward  liquidating  the  debts  of  the  corporation  could  only 
he  determined  by  a  suit  in  equity.  To  support  this  petition  and 
meet  this  defense,  the  assignee  offered  evidence  of  the  insol- 
Tency  of  some  of  the  stockholders,  for  the  purpose  of  proving 
"that  the  aggregate  amount  due  from  solvent  stockholders  was 
not  more  than  sufficient  to  pay  the  debts  of  the  corporation. 
"This  evidence  was  rejected  by  the  trial  court,  and  its  ruling 
was  affirmed  on  appeal.  The  appellate  court  held:  1.  That 
■where  the  aggregate  amount  due  upon  their  shares  from  all 
■the  stockholders,  solvent  and  insolvent,  is  not  sufficient  to 
liquidate  the  debts  of  the  company,  the  assignee  may  bring  an 
action  against  any  shareholder,  without  there  having  been  any 
previous  assessment  either  by  the  corporation  or  by  a  court; 
2.  But  that,  where  the  aggregate  amount  due  from  all  the 
shareholders,  solvent  and  insolvent,  is  more  than  sufficient 
to  liquidate  the  debts  of  the  company,  the  assignee  cannot, 
without  a  previous  assessment  being  ordered  by  the  court 
superintending  the  administration  of  the  assigned  estate,»bring 

^  Citizens'  &c.  Sav.  Bank  v.  Gilles-  judgment  for  this  error,  because  it 
pie,  115  Pa.  St.  564,  573;  «.  c.  9  Atl.  was  not  easy  to  measure  the  effect  of 
Ilep.    73.     The   court  reversed  the     such  evidence  upon  the  jury. 
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actions  at  law  against  the  several  shareholders  to  recover  th& 
entire  amount  unpaid  on  their  respective  shares,  and  support 
his  action  by  evidence  that,  if  the  insolvent  stockholders  are 
excluded,  not  enough  can  be  collected  from  the  solvent  ones 
to  liquidate  the  debts  of  the  company.  The  court  said:  "  T& 
admit  the  evidence  which  the  plaintiff  offered  would  hav& 
changed  the  whole  scope  of  the  action  from  an  action  at  law 
into  a  suit  in  equity.  It  would  have  raised  a  multiplicity  of 
issues  not  made  in  the  pleadings,  and  such  as  could  not  hav& 
been  conveniently  settled  by  the  verdict  of  a  jury,  which  would 
have  required  the  court  to  withdraw  the  cause  from  a  jury,  if 
the  cause  had  been  proceeding  before  a  jury,  and  send  it  to  a 
referee;  and  the  defendant  might  justly  complain  that  nothing 
in  the  petition  had  apprised  him  that  such  was  to  be  th& 
nature  of  the  proceeding."^  It  might  have  been  added  that- 
the  facts  sought  to  be  proved  could  be  properly  ascertained 
only  in  a  proceeding  in  which  all  the  stockholders  were  par- 
ties, either  in  person  or  by  representation  through  the  cor- 
poration, as  in  the  Glenn  cases;^  and  that  from  the  very 
nature  of  the  case,  it  could  not  be  properly  ascertained  in 
controversies  between  the  assignee  and  individual  share- 
holders. In  such  controversies  one  jury  might  find  the  fact- 
one  way  and  another  jury  might  find  it  another  way,  accord- 
ing to  the  varying  evidence  on  the  question  of  the  insolvency 
of  particular  stockholders,  which  particular  defendants  might 
be  able  to  adduce.  This  would  inevitably  lead  to  unequal 
assessments  and  defeat  the  policy  of  the  law,  which  is,  that 
the  burdens  of  the  stockholders  shall  be  equalized  if  prac- 
ticable. 

§  3665.  Evidence  of  Fraudulent  Over-valuation  of  Prop- 
erty Transferred  in  Payment  of  Shares.  —  In  an  action  under 
a  statute'  to  charge  stockholders  with  debts  of  the  corporation^ 
on  th^ground  that  the  stock  had  been  fraudulently  issued  for 

>  Boeppler   v.   Menown,    17   Mo.  •  N.  Y.  Laws    1853,  ch.  117;  and 

App.  447,  455.  Ibid.,  1870,  ch.  773. 

»  Ante,  a  3049,  3499. 
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property  overestimated  by  the  trustees,  the  defendants  claimed 
that  the  purchase  was  necessary  for  the  business  of  the  com- 
pany, namely,  the  buying  of  land,  and  the  laying  out,  improv- 
ing, and  selling  of  building  plots.  It  was  held  that  a  witness 
for  the  defendants  might  properly  testify  that  soon  after  the 
purchase  he  offered  $4,000  for  a  single  lot.*  In  an  action  to 
enforce  the  liability  of  a  stockholder  in  respect  of  unpaid 
installments  on  his  shares,  where  it  was  conceded  that  the 
shares  were  issued  under  a  scheme  among  the  promoters 
under  which  they  were  to  be  paid  for  to  the  extent  of  one- 
third  of  their  value  only,  it  was  held  that  the  trial  court  com- 
mitted no  error  in  excluding  evidence  to  the  effect  that  certain 
property  turned  into  the  corporation,  as  the  consideration  for 
the  original  issuing  of  the  shares,  was  worth  more  than  that 
amount.* 

Article  III.     Other  Questions  of  Procedure. 

Sbction  Section 

3669.  Questions  of  res  judicata.  3674.  Stockholders  not  entitled  to  sep- 

3670.  Eight  of  trial  by  jury.  arate  trials. 

3671.  Reference  to  a  master  or  referee.  3675.  Filing  notice  of  lis  pendens  to 

3672.  Appeals  and  ■writs  of  error.  purchaser. 

8673.  Conclusiveness  of   the  finding     8676.  Other  points  of  practice, 
on  questions  of  fact  where  the 
trial  is  at  law. 

§  3669.  Questions  of  Res  Judicata. — An  action  to  com- 
pel the  application  of  the  assets  of  a  corporation  to  the  pay- 
ment of  its  debts,  although  brought  by  a  stockholder  and 
prosecuted  to  judgment,  obviously  does  not  bar  a  subsequent 
action  to  enforce  the  individual  liability  of  9,  stockholder, — for 
the  reason  that  the  superadded  individual  liability  of  the 
stockholders  is  not  asset^'of  the  corporation.'  But  it  should 
be  added,  by  way  of  caution,  on  the  strength  of  what  has  pre- 
ceded here  and  there  in  this  title,  that  there  may  be  systems 

'  Thurber  v.  Thompson,  21  Hun  Eail.  &  Corp.  L.  J.  417 ;  5  L.  E.  A. 
OS.  Y.),  472,  649. 

'  Boulton  Carbon  Co.  v.  Mills,  78  »  Divenu.  Duncan,  41  Barb.(N.Y.) 

Iowa,  460;  ».  c.  43  N.  W.  Eep.  290;  6     520. 
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under  which  the  superadded  individual  liability  is  collectible 
by  a  receiver  of  the  assets  of  the  corporation;  and  then  after 
the  determination  of  the  winding-up  proceeding  it  may  be 
assumed  that  there  would  be  no  separate  right  of  action  on 
the  part  of  any  creditor  to  enforce  the  superadded  individual 
liability   of  any  stockholder.     Where  the   statutory   system 
allows  a  single  creditor  to  proceed,  by  action  or  by  motion, 
against  any  single  stockholder,  if  a  creditor  does  so  proceed 
against  a  particular  stockholder,  and  subjects  to  the  payment 
of  his  debt  all  that  is  unpaid  by  the  stockholder  in  respect  of 
his  shares  (and  there  is  no  superadded  liability),  the  stock- 
holder may  obviously  protect  himself  by  pleading  this  in  bar  to 
another  and  different  proceeding  so  authorized:  he  cannot  be 
made  liable  over  and  over  again  to  different  creditors,  after 
he  has  paid  all  that  the  law  requires  him  to  pay;^  the  doctrine 
in  Missouri  being  that  if,  pending  a  proceeding  by  motion 
brought  against  a  stockholder  under  one  section  of  the  stat- 
ute, an  action  is  brought  against  him  by  another  creditor 
under  another  section,  which  action  is  prosecuted  to  judg- 
ment, and  the  judgment  satisfied   by  the   stockholder,  this 
will  be  a  complete  defense  to  the  former  action.^     So,  also,  if 
the  creditor  brings  an  action  under  the  section  of  the  statute 
granting  that  remedy,  the  stockholder  may  plead  in  bar  to 
the  action  that,  on  a  motion  by  another  creditor  who  has 
obtained  a  judgment  against  the  corporation,  an  order  has 
been  made,  by  the  court  rendering  such  judgment,  for  the 
issue  of  an  execution  against  the  stockholder,  to  the  full  extent 
of  what  remains  unpaid  on  his  shares.'    This  subject  calls  up 
questions  relating  to  priority  among  creditors,  which  subject  is 
reserved  for  a  future  chapter.*     It  was  held  in  the  Superior 
Court  of  New  York  City,  on  seemingly  obvious  grounds,  that 
the  recovery  of  a  judgment  against  a  stockholder,  under  a  sec- 
tion of  the  governing  statute  making  the  stockholders  jointly 
and  severally  individually  liable  for  debts  due  and  owing  to 

'  Bittner  v.  Lee,  25  Mo.  App.  559.  "  Bittner  v.  Lee,  supra. 

*  State  Savings  Asso.  v.  Kellogg,  '  Post,  §  3833,  et  seg. 

63  Mo.  540. 
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the  laborers,  servants,  and  apprentices  of  the  corporation,  can- 
not be  successfully  pleaded  as  a  bar  to  an  action  under 
another  section  of  the  same  statute  against  the  trustees,  to 
■charge  them  individually  for  failing  to  file  the  annual  report 
■of  the  condition  of  the  corporation  therein  prescribed.^ 

§  3670.  Bi^ht  of  Trial  by  Jury.  —  Whether  either  party  is 
■entitled  to  a  right  of  trial  by  jury  depends  upon  the  nature 
■of  the  proceeding,  and  chiefly  upon  the  question  whether  it 
is  an  action  at  law  or  a  suit  in  equity.  Where  a  single  cred- 
itor brings  an  action  at  law  against  a  single  stockholder,  under 
statutes  already  considered,^  there  will  be  a  right  of  trial  by 
jury,  according  to  the  law  of  the  forum,  as  in  other  cases  at 
law,  unless  a  jury  is  waived  or  not  demanded.  On  the  other 
hand,  where  the  proceeding  is  a  suit  in  equity,  or  under  one 
■of  the  modern  codes  of  procedure  a  suit  of  that  nature,  then 
no  right  of  trial  by  jury  exists  under  constitutional  provisions 
guaranteeing  that  right  in  general  terms;  since  those  provi- 
sions merely  guarantee  the  right  as  it  existed  by  the  common 
law  of  England,  and  subject  to  the  exception  that  in  cases 
falling  within  the  peculiar  jurisdiction  of  equity,  the  issues  of 
fact  were  decided  by  the  chancellor,  and  were  not  triable  by 
jury.'  In  Missouri,  where,  as  already  seen,*  the  remedy  to 
which  a  judgment  creditor  of  a  corporation  most  frequently 
resorts  is  a  motion  in  the  court  in  which  he  has  recovered 
his  judgment,/or  an  execution  against  some  stockholder,  sum- 
moniiig  the  stockholder  to  defend  the  motion,  there  is  no  trial 
by  jury}  » 

§  3671.  Keference  to  a  Master  or  Referee. — Whether  a 
reference  to  a  master  in  chancery,  the  suit  being  in  equity, 
will  be  ordered,  rests  in  the  discretion  of  the  court;  and  the 

»  Vincent  v.  Sands,  11  Abb.  Pr.  (N.  Y.),  534;  s.  c.  12  N.  Y.  St.  Eep. 

<N.  s.)  (N.  Y.)  366,  374 ;  «.  c.  42  How.  125 ;  and  14  N.  Y.  St.  Eep.  701. 
Pr.  (N.  y.)  231.    Compare  Sterne  v.  '  Ante,  §  3489,  et  seq. 

Herman,  42  How.  Pr.  (N.  Y.)  376;  »  Ee  Empire  City  Bank,  18  N.  T. 

and  Eichards  v.  Kinsley,    14   Daly  199,  210;  i.  c.  Abb.  Pr.  (N.  Y.)  192. 
*  AnU,  §  3602,  et  seq.  "  Ante,  §  3613. 
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refusal  of  such  reference,  even  where  the  bill  is  for  an  account- 
ing by  a  corporation,  its  officers  and  stockholders,  with  its- 
creditors,  is  not  an  abuse  of  discretion.'     If  the  action  is  a- 
direct  action  at  law  by  a  single  creditor  against  a  single  stock- 
holder, the  issues  will  ordinarily  be  so  simple  as  not  to  require 
a  reference;  and  such  a  case  will  seldom  require  the  taking 
of  a  "  long  account,"  which,  under  various  codes  of  procedure,, 
is  made  the  chief  condition  of  a  reference.     Again,  although 
the  case  is  not  properly  a  case  for  a  reference,  objections  to 
the  order  of  reference  must  be  seasonably  made  and  exceptions 
saved  thereto,  according  to  the  practice  in  the  forum,  in  order 
to  entitle  a  party  to  complain  of  it  on  appeal.     Consenting  to- 
the  reference,  appearing  before  the  referee,  and  filing  excep- 
tions to  his  report,  are  a  w^aiver  of  the  right  to  object  to  the 
jurisdiction  of  the  court  over  the  person  of  the  defendant;  *  and 
for  stronger  reasons  it  would  be  a  waiver  of  any  right  to  object 
to  the  mode  of  trial. 

§  3672.  Appeals  and  Writs  of  Error. — We  have  already  had 
occasion  to  note  a  principle,  seemingly  of  recent  introduction, 
under  which,  in  a  general  creditors'  suit  to  subject  the  assets 
of  the  corporation, including  what  is  due  to  it  from  its  stock- 
holders in  respect  of  their  shares,  the  several  stockholders, 
resident  and  non-resident,  are  bound  by  the  decree  making  the 
assessment,  on  the  principle  of  being  represented  as  parties  by 
the  corporation.^  We  have  had  occasion  to  note  another  hold- 
ing to  the  effect  that  in  such  a  suit  the  corporation  may,  and 
in  pursuance  of  its  duty  should,  in  a  proper  case,  appeal  from 
an  order  directing  the  receiver  to  bring  actions  against  the 
stockholders  to  collect  their  unpaid  subscriptions;  and  we 
have  also  had  occasion  to  note  the  effect  of  such  an  appeal.* 
In  Kansas  no  appeal  lies  from  an  order  made  by  a  justice  of 
the  peace  under  the  act  relating  to  corporations,  after  a  peturn 

>  Bums  V.  Beck  &c.  Hardware  Co.,  '  Ante,  §§  3049,  3499. 

83  Ga.  471 ;  «.  c.  10  S.  E.  Eep.  121.  «  Ante,  §  3514;    Eepublic  Life  Ins. 

«  Mason  v.  Alexander,  44  Ohio  St.  Oo.  v.  Swigert,  135  111.  150;  *.  c.  25- 

318;  8.  c.  7  N.  E.  Eep.  435.  N.  E.  Rep.  680. 
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of  an  execution  unsatisfied, upon  a  judgment  rendered  by  the 
justice  against  a  corporation,  awarding  execution  against  a 
.stockholder;  it  can  be  reviewed  only  by  a  petition  in  error.' 
In  the  courts  of  the  United  States  the  verdict  of  a  jury  in  favor 
-of  the  defendant  that  he  was  not  a  stockholder  is  conclusive,ou. 
^  writ  of  error  to  the  Supreme  Court  of  the  United  States.^ 
But  in  some  of  the  State  jurisdictions  the  rule  is  otherwise. 
"Thus,  in  proceedings  for  execution  against  stockholders 
Tinder  the  Missouri  statute,  the  appellate  court  reviews  the 
■evidence  as  in  a  case  in  chancery.^  It  has  been  held  that, 
where  the  liability  of  a  stockholder,  if  established,  will  not 
subject  him  to  a  judgment  for  a  greater  sum  than  one  dollar 
and  forty  cents,  including  interest,  this  is  too  trifling  a  matter 
"to  bring  to  the  attention  of  an  appellate  court,  but  will  be 
-dismissed  under  the  application  of  the  maxim  de  minimis  non 
•curat  lex.*  In  a  suit  brought  by  creditors  of  an  insolvent  cor- 
poration to  enforce  a  statutory  liability  against  stockholders, 
■defendant  A.  pleaded  that,  prior  to  the  insolvency  of  the  cor- 
.poration,  he  sold  in  goo^faith  his  shares  of  stock  to  B.;  that 
IB.  was  solvent,  and  a  party  to  the  action;  and  prayed  that 
-whatever  sum  might  be  found  due  in  respect  to  such  shares 
might  be  adjudged  against  B.  Issue  was  joined  by  reply.  It 
-was  held  that  an  appeal  taken  by  A.  to  the  circuit  court,  from 
ra  judgment  rendered  in  the  common  pleas,  carried  up  the 
•case  as  to  B.,  whether  he  appealed  in  his  own  right  or  not.* 

§  3673.  Conclusiveness  of  the  Finding'  on  Questions  of 
Fact  where  the  Trial  is  at  Law.  —  It  is  well  known  that  the 
:Supreme  Court  of  the  United  States  does  not  review,  on  writ 
of  error,  the  findings  of  juries  or  of  courts  sitting  as  juries,  on 
-questions  of  fact,  at  all;  while  in  most  of  the  State  jurisdictions 
it  is  assignable  for  error  that  there  was  no  evidence  to  support 
i;he  verdict  of  the  jury  or  the  finding  of  the  court  sitting  as  a 

'  Healey  v.  Deepwater  Olay  Co.,  15  Pac.  Rep.  670 ;  citing  Wolf  ».  Pros- 
es Kan,  617;  «.  c.  29  Pac.  Rep.  1088.  ser,  73  Oal.  219. 

'  Glenn  v.  Sumner,  132  U.  S.  152,  »  Harpold  t;.  Stobart,  46  Ohio  St. 

•  Ante,  §3614.  397;   s.  c.  15  Am.  St.   Rep.  618;  21 

*  Moore  v.  Boyd,  74  Gal.  167;  s.  c.  N.  E.  Rep.  637;  29  Cent.  L.  J.  110. 
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jury.  It  follows  that,  in  an  action  in  the  Circuit  Court  of  th& 
United  States  by  a  trustee  in  charge  of  the  assets  of  an  insol- 
vent corporation,  to  recover  from  a  stockholder  his  proportion 
of  an  assessment  ordered  by  the  court  superintending  the- 
administration,  a  finding  by  the  jury  that  the  defendant  never 
subscribed  for  the  shares  and  was  not  liable  to  pay  the  assess- 
ment is  conclusive  in  the  defendant's  favor.  This  being  so,, 
the  question  whether  the  court  erred  in  a  ruling  upon  matter 
also  pleaded  by  the  defendant  by  way  of  avoidance,  such  as  his- 
discharge  in  bankruptcy,  is  wholly  immaterial;  for,  however 
that  question  might  be  decided,  the  defendant  would  be- 
entitled  to  judgment  upon  the  verdict.* 

§  3674.  Stockholders  not  Entitled  to  Separate  Trials.  —  In 

Massachusetts,  where  several  stockholders  were  summoned, 
under  the  provisions  of  a  statute,''  to  answer  in  a  suit  against 
the  corporation,  and  severally  denied  their  liability,  they  wer* 
not  entitled  to  separate  trials  by  different  juries.'  But  it  is 
difficult  to  concur  with  such  a  holdi#g  unless  it  is  required  by 
the  literal  terms  of  the  governing  statute,  and  even  then  the- 
statute  is  one  not  fit  to  be  enacted.  As  each  stockholder's  lia- 
bility rests  on  his  separate  undertaking,  and  as  each  stock- 
holder's claim  of  exemption  from  liability  may  depend  upon, 
a  defense  peculiar  to  himself,  it  is  difficult  to  see  how  a  jury,, 
or  even  a  court  or  referee,  could  handle  the  question  of  thfr 
liability  of  all  the  stockholders  in  one  trial.  In  a  case  where- 
numerous  stockholders  have  been  summoned  as  defendants,, 
the  issues  might  be  so  numerous  as  to  be  utterly  unfit  for 
settlement  in  a  single  trial,  and  especially  before  an  ordinary- 
jury,  who  would  be  perplexed  and  overmastered  by  the  multi- 
tude of  details. 

§  3675.  Filing  Notice  of  Lis  Pendens  to  Purchaser.  —  A 

stockholder  of  a  banking  association,  to  whom  real  estate  of 

»  Glenn  v.  Sumner,  132  U.  S.  152,      Bank,  104  U.  S.  625 ;  Morisey  v.  Bunt- 
157.    The  court  cited  Evans  v.  Pike,      ing,  1  Dev.  L.  (N.  0.)  3. 
118  U.  S.  241 ;   Moores   o.   National  »  Mass.  Stat.  1851,  ch.  315,  ^  1. 

•  Holyoke  Bank  tj.  Goodman  Paper  Man.  Oo.,  9  Cush.  (Mass.)  676,585. 
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the  association  has  been  assigned  to  indemnify  him  against  a 
precedent  liability,  pending  a  suit  by  a  creditor  of  the  com- 
pany, and  a  motion  for  a  rescission,  is  not  a  purchaser,  within 
the  meaning  of  the  statute  of  New  York,  requiring  a  notice  of 
the  pendency  of  the  suit  to  be  filed.* 

§  3676.  Other  Points  of  Practice.  —  If  the  stockholder, 
after  being  summoned,  does  not  appear,  no  reason  exists, 
growing  out  of  the  nature  of  his  liability,  why  a  judgment 
should  not  be  taken  against  him  by  default,  or  a  decree  pro 
confesso  entered  against  him,  and  the  extent  of  his  liability 
afterwards  ascertained  by  a  jury  under  a  writ  of  inquiry,  or 
by  a  master  or  referee  under  an  order  of  reference,  according 
to  the  nature  of  the  proceeding  and  the  course  of  the  court.* 
Where  the  action  is  by  a  creditor  against  a  stockholder  to 
enforce  a  statutory  liability,  on  the  ground  that  his  subscrip- 
tion is  unpaid,  the  burden  of  proof  is  on  the  creditor  to  show 
that  it  has  not  been  paid,  although  this  requires  him  to  prove 
a  negative}  In  a  sequestration  proceeding,  under  the  Minne- 
sota statute,*  the  finding  of  a  referee  that  the  persons  proceeded 
against  as  stockholders  were  subscribers  to  the  shares,  and 
stockholders  after  the  company  commenced  its  operations,  has 
been  held  to  include  a  finding  that  every  condition  precedent 
to  their  becoming  full  stockholders,  and  subject  to  a  liability 
as  such,  has  been  performed  or  waived.*  The  personal  liabil- 
ity of  a  stockholder  is  an  obligation  arising  on  contract,  within 
the  statute  of  California,'  giving  original  jurisdiction  to  jus- 
tices of  the  peace  of  actions  on  contracts  for  the  recovery  of 
money,  when  the  amount  claimed  is  less  than  three  hundred 
dollars.^     There  is  doubtful  authority  for  the  view  that  an 

»  Leavitt  v.  Tylee,   1  Sandf,  Oh.  «  Gen.  Stat.  Minn.  1878,  ch.  76, 

(N.  Y.)  207.  §  17. 

•  See  Spooner  v.  Bay  St.   Louis  '  Arthur  v.  Clarke,  46  Minn.  491 ; 
Syndicate,    47   Minn,   464;    s.  e.  50  «.  c.  49  N.  W.  Eep.  252. 

N.  W.  Eep.  601.  '  Cal.  Code  Civ.  Proc,  §  112. 

•  Wellington  v.  Continental  Const.  '  Dennis   v.    Superior   Court,    91 
&  Imp.  Co.,  52  Hun  (N.  Y.),  408;  s.  c.     Cal.  548;  «.  c.  27  Pac.  Rep.  103. 

6  N.  Y.  Supp.  587 ;  ante,  §  3619. 
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action  may  be  brought  against  a  defendant  described  as  a 
certain  company,  and  that  a  judgment  may  be  taken  against 
certain  individuals,  althoxigh  they  are  not  members  of  the 
alleged  company,  provided  the  jury  find  that  they  are  liable 
individually.* 


'  Comanche  Min.  Co.  v.  Rumley,  1 
Mont.  201.  For  a  charge  to  a  jury  in 
an  action  involving  the  personal  lia- 
bilities of  shareholders  in  a  joint-stock 
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CHAPTEK  LXVIII. 

DEFENSES    TO    ACTIONS   AGAINST    STOCKHOLDERS   BY   OR   ON 
BEHALF  OF  CREDITORS. 

Art.  I.     In  General.     §§   3679-3681. 

II.     Defenses    Affecting  the    Corporation   and    Its 
Management.     §§  3683-3688. 

III.  Defenses     Affecting    the    Status    and   Liabil- 

ity  OF    the    Defendant   as    a    Shareholder. 
§§  3691-3707. 

IV.  Defenses    Affecting    the    Discharge    and    Re- 

lease OF  the    Defendant  as  a   Shareholder. 
§§   3711-3725. 
V.    Defenses    Affecting    the    Plaintiff's    Demand. 

§§   3729-3737. 
VI.     Defenses     Relating    to    the    Conduct    of    the 
Creditor   Affecting   His    Demand.      §§   3740- 
3748. 
VII.     Defenses   Relating    to    the    Conduct    of    the 
Proceeding    to     Charge     the     Stockholder. 
§§   3751-3755. 
VIII.     Other   Defenses.     §§  3758-3763. 

Article  I.     In  General. 

Section  Section 

3679.  Scope  of  this  chapter.  3681.  Defenses  that  the  stockholders 

3680.  General  theories  as  to  defenses  are  estopped  from  raising.  , 

■which  can  be  interposed. 

§  3679.  Scope  of  This  Chapter.  —  In  this  chapter  it  is  pro- 
posed to  consider  a  number  of  special  defenses  which  have 
ibeen  set  up  by  shareholders  when  proceeded  against  by  cred- 
itors of  the  corporation,  most  of  which  have  been  disallowed. 
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It  should  be  read  in  connection  with  the  chapter  in  which  we 
considered  certain  defenses  to  actions  by  the  corporation  for 
calls.* 

§  3680.  General  Theories  as  to  Defenses  Which  can  b& 
Interposed.  —  Upon  the  general  question  of  what  defenses 
may  be  interposed  by  the  stockholder,  there  are  two  theories 
which  have  already  been  considered  in  various  places  in  what 
has  preceded  in  this  title.  One  of  these  theories  is  strictly 
applicable  only  in  cases  where  the  object  of  the  creditor's, 
action  is  to  subject  what  remains  unpaid  by  the  stockholder 
upon  his  share  subscription.  It  is  that,  in  such  cases,  the 
creditor  proceeds  in  right  of  the  corporation,  and  that  the  stock- 
holder is  entitled  to  avail  himself  of  any  defense  which  he- 
might  have  availed  himself  of  if  the  corporation  itself  had 
been  suing  him  for  a,n  assessment  upon  his  shares.^  This  i& 
not  the  general  American  theory,  nor  is  it  even  the  general 
theory  of  the  court  in  which  the  case  last  cited  was  decided;, 
but,  on  the  other  hand,  the  general  American  theory  is,  that- 
there  are  many  cases  where  contracts  by  which  the  corporation 
assumes  to  release  a  stockholder  will  estop  the  corporation,, 
but  will  not  be  good  against  its  creditors.^  A  contrary  doc- 
trine, and  one  which  refers  itself  to  a  disputed  question  of 
procedure,^  is  that  where  a  receiver,  assignee,  or  other  trustee- 
in  charge  of  the  assets  of  an  insolvent  corporation,  brings  an 
action  against  a  shareholder  to  enforce  an  assessment,  the 
defendant  cannot  avail  himself  of  all  the  defenses  which  would 
be  available  if  the  corporation,  while  a  going  concern,  were 
suing  him  for  an  assessment,  but  is  limited  to  such  defenses 
as  he  might  interpose  against  a  creditor  if  he  were  suing.^ 
Where  the  rule  of  the  forum  allows  a  creditor  to  proceed, 
against  a  stockholder  without  first  reducing  his  claim  to  £t 

'  Ante,  §  1955,  et  seq.  work  in  which  this  doctrine  is  laid 

'  Union  Sav.  Asso.  v.  Seligman,  92  down,  because  this   title  is  full  o£ 

Mo.  635;  «.  c.  1  Am.  St.  Rep.  776u  them. 

'  But  see  ante,  §  1514,  and  com-  *  Ante,  §  3562,  et  seq. 

pare  §  1517.    It  is  difficult  to  refer,  in  '  Upton  v.  Jackson,  1  Flipp.  (U.  S.> 

a  group,  to  all  the  sections  of  this  413;  s.  c.  10  Myer  Fed.  Dec,  ^  141. 
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judgment  against  the  corporation,  the  stockholder  is  allowed, 
on  an  obvious  principle  of  justice,  to  interpose  any  defense 
against  the  validity  of  his  claim  which  the  corporation  itself 
might  have  interposed  if  sued  thereon  in  the  first  instance.* 
With  the  increasing  tendency  of  judges  to  subordinate  the- 
rights  of  creditors  to  those  of  the  members  of  corporations,, 
those  creditors  who  became  such  prior  to  the  issuing  of  the- 
shares  held  by  the  shareholder  sought  to  be  charged,  and  who 
have  not  dealt  with  the  company  on  the  faith  of  any  capital 
represented  by  such  shares,  cannot  insist  on  the  contribution 
by  the  holders  of  a  greater  amount  of  the  capital  than  the  cor- 
poration itself  could  claim  from  them  as  a  part  of  the  assets.*' 
But  either  prior  or  subsequent  creditors  may  maintain  a  bill 
against  a  corporation  and  its  stockholders  to  compel  the  latter 
to  account  for  stock  in  another  corporation  belonging  to  the 
former  corporation,  distributed  among  them  by  the  corporate 
officers  without  authority  from  the  corporation  or  otherwise;^ 
since  the  stock  remains  the  property  of  the  corporation,  and 
the  cause  of  action  is  one  accruing  in  its  favor.* 

§  3681.  Defenses  that  the  Stockholders  are  liStopped  from 
Raising^. — In  many  cases  the  principle  of  estoppel  operates- 
to  cut  off  defenses  which  the  stockholder  might  otherwise 
maintain.  It  has  been  well  held  that,  after  the  stockholders,, 
being  cognizant  of  the  facts,  have  assented  to  ,the  creation, 
by  the  corporation,  of  an  illegal  debt,  they  cannot  repudiate- 
it  on  the  ground  that  it  was  in  excess  of  what  the  corporation 
was  authorized  to  contract.*  So,  it  has  been  held,  in  an 
action  by  a  creditor  against  a  stockholder,  who  was  also  pres- 
ident of  the  corporation,  on  promissory  notes  signed  by  him- 
as  such,  that  the  defendant  is  estopped  from  denying  the- 
Talidity  of  such  notes,  or  his  own  power  to  execute  them'* 

•  Bailroad  Oo.  v.  Smith,  48  OMo  •  McKusick  v.  Seymoiir,  48  Minn^ 
St.  219;  s.  c.  31  N.  E.  Eep.  743.  172;  s.  c.  50  N.  W.  Rep.  1116. 

•  First  Nat.  Bank  v.  Gustin  &c.  *  Poole  v.  West  Point  &c.  Asso.,. 
Mining  Co.,  42  Minn.  327;  s.  c.  18  30  Fed.  Rep.  513. 

Am.  St.  Rep.  610 ;  44  N.  W.  Eep.  198 ;  "  Moss  v.  Averell,  10  N.  Y.  449. 

ante,  §  2953. 
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-Aeticle  II.     Defenses  Affecting  the   Cokpokation  and 
Its  Management. 

-Suction  Section 

-3683.  That   the  corporation  had  no  3686.  That  the  corporation  has  ceased 

legal  existence.  to  exist,  etc. 

3684.  That  the  corporation  has  been  3687.  That  the  corporation  changed 

guilty  of  illegal  acts.  its  name  after  the  defendant 

-3685.  That  the  corporate  enterprise  subscribed  for  the  shares. 

has  been  abandoned.  3688.  That  the  corporate  officers  had 

been  guilty  of  misconduct. 

§  3683.  That  the  Corporation  had  do  IJegral  Existence. — 

The  almost  universal  rule  is,  that  the  stockholder,  whether 
.sued  by  the  corporation  itself  for  an  assessment/  or  by  or  on 
behalf  of  a  creditor  after  the  corporation  has  become  insol- 
vent or  dissolved,  is  estopped  from  questioning  the  legal 
-existence  of  the  corporation.^  The  rule  rests  upon  the  two- 
fold reason  of  the  inconvenience  of  litigating  the  question  of 
the  legal  existence  of  the  corporation  in  an  action  not  brought 
by  the  State  for  that  purpose,  and  to  which  the  corporation 
is  not  a  party,*  and  that  the  stockholder  ought  not,  as  against 
"those  who  have  given  credit  to  the  body  on  the  faith  of  its 
being  what  it  has  represented  itself  to  be,  to  be  heard  to  deny 
-that  it  is  such,  he  being  a  member  of  it,  and  in  a  degree 
responsible  for  such  representations.  Persons  becoming 
:fitockholder3  in  a  corporation  by  innocently  purchasing  its 
shares  on  the  market,  without  knowing  the  fact  of  its  illegal 
organization,  are  clearly  subject  to  the  same  rule  of  estoppel, 
-as  against  its  creditors;  for  it  was  their  duty  to  ascertain  the 
facts  when  they  became  members.*  On  the  other  hand,  all 
judicial  authority  is  agreed  to  the  proposition  that,  one  who 
participates  in  the  irregular  or  fraudulent  organization  or 
-operation  of  a  corporation,cannot  shelter  himself  from  respon- 
sibility to  its  creditors  by  showing  the  invalidity  of  the  organ- 

'  Ante,  i  1863.  cial  Bank  v.  McDonnell,  92  Ala.  387 ; 

'  Keyser  v.  Hitz,  2  Mackey  (D.  O.),  «.  c.  9  South.  Bep.  149. 
■473;  Hamilton  v.  Clarion  &c.  R.  Co.,  '  Hamilton  v.  Clarion  &c.  R.  Co., 

144  Pa.  St.  34;  «.  c.  23  Atl.  Rep.  53;  144  Pa.  St.  34;  «.  c.  23  Atl.  Rep.  53. 
13  L.  R.  A.  779 ;  National  Commer-  *  But  see  ante,  §  3654. 
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ization.*  On  the  same  principle,  it  has  been  held  that- 
subscribers  to  the  stock  of  corporations  which  never  become 
fully  organized  because  all  the  stock  is  not  taken,  but  which 
are  merged,  with  their  consent,  in  a  new  corporation,  cannot 
set  up  illegality  of  the  merger,  or  the  lack  of  corporate  char- 
acter of  any  or  all  of  the  companies,  to  defeat  their  liability 
as  against  creditors  of  the  new  company,  after  they  have- 
permitted  it  to  incur  liabilities."  So,  a  stockholder  of  a  cor- 
poration is  estopped  from  setting  up,  to  relieve  himself  from 
personal  liability  for  the  corporate  debts,  that  the  corporation 
having  failed  to  file  with  the  Secretary  of  State  the  certificate- 
within  the  time  required  by  statute,  its  charter  became  ipso- 
facto  void.' 

§  8684.  That  the  Corporation  has  been  Guilty  of  Illegal' 

Acts. -^  For  the  same  reason,  a  stockholder  cannot,  in  general,, 
allege  illegality  in  the  acts  of  the  corporation  of  which  he  is- 
a  member,  as  a  bar  to  a  recovery  when  sued  by  a  creditor — 
as,  that  the  excess  of  lands  purchased  by  the  corporation,  a. 
canal  company,  had  been  improperly  divided  among  the  stock- 
holders.* So,  although  a  banking  company  was  required  by 
its  charter  to  have  twenty-five  per  cent  of  its  capital  stocks 
paid  in  before  it  should  proceed  to  banking,  yet  the  non-com- 
pliance with  its  charter  in  this  particular  did  not  constitute  a- 
valid  defense,  either  for  the  corporation  or  for  its  stockholders,, 
when  sued  on  its  bills.'  So,  it  has  been  held  that  the  failure 
of  the  subscribers  to  pay  in. the  capital  stock  of  a  corporation 
within  the  time  prescribed  by  law,  subjects  the  corporation  to- 
proceedings  for  a  dissolution,  but  has  no  application  to  the 
defense  of  an  individual  stockholder  sued  for  the  recovery  of 
a  debt  of  the  corporation."     So,  in  a  proceeding  by  receivers- 

>  Marshall  Foundry  Co.  v.  Killian,      McDonnell,  92  Ala.  387 ;  g.  c.  9  South.. 
99  N.  0.  501 ;  «.  c.  6  Am.  St.  Eep.  539 ;      Eep.  149. 

6  S.  E.  Eep.  80;  Beck  ».  Henderson,  'Spear   v.    Crawford,    14   Wend.. 

76  Ga.  360.  (N.  Y.)  20;  s.  c.  28  Am.  Dec.  513. 

'  Ibid.  '  Johnston  v.  South  Western  R.. 

•  National     Commercial    Bank  v.      Bank,  3  Strobh.  Eq.  (S.  0.)  263. 
•  Booth  V.  Campbell,  37  Md.  522. 
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■of  a  bank  against  stockholders  to  compel  them  to  pay  up  their 
stock,  it  is  no  ground  of  discharge  that  a  violation  of  law- 
was  committed  in  assuming  to  do  business  under  the  act  of 
incorporation,  in  pursuance  of  which  the  organization  of  the 
bank  was  eflPected  or  intended  to  be  effected.'  So,  in  an  action 
by  a  creditor  of  a  bank  against  a  subscriber  to  its  capital 
stock,  the  defendant  cannot  set  up  by  way  of  defense  that  the 
by-laws  and  the  stock  subscriptions  were  illegal  for  the  rea- 
son that  the  trustees  who  represented  the  bank  at  the  time 
were  not  stockholders, — it  appearing  that  the  alleged  sub- 
scribers acquiesced  for  years  in  the  acts  of  the  trustees,  and 
allowed  themselves  to  appear  as  subscribers.* 

§  3685.  That  the  Corporate  Bnterprise  has  been  Aban- 
d.oned. — Whether  this  defense  will  be  available  depends  upon 
principles  more  fully  discussed  when  considering  the. action 
by  the  corporation  for  assessments.^  It  has  been  held  that 
the  abandonment  of  a  railroad  line  is  no  defense  to  a  suit  for 
a  stock  subscription,  in  a  proceeding  supplementary  to  an 
execution  against  the  company,  inasmuch  as  the  creditors 
may  pursue  the  stockholders  even  after  the  corporate  exist- 
ence has  ceased.*  There  is,  however,  a  holding  to  the  effect 
that  where  persons  are  induced  by  false  representations  to 
unite  in  the  formation  of  a  corporation,  and  as  a  step  thereto 
sign  and  file  with  the  county  clerk  a  certificate  of  incorpora- 
tion, but  discover  the  falsehood  of  the  representations  and 
abandon  the  enterprise  before  any  stock  is  subscribed  and 
any  thing  further  is  done,  these  facts  exempt  them  from  liabil- 
ity for  debts  contracted  in  the  name  of  the  company,  on  a 
subsequent  default  to  make  and  file  the  annual  certificate. 
They  are  not  liable,  because, —  1.  There  never  was  any  such 
company,  and  the  defendant  never  did  any  thing  to  create  the 
belief  that  the  company  was  organized;  2.  At  the  time  the 
alleged  default  arose  the  company  had  been  abandoned.'     So 

'  Voorhees  v.  Eeceivers,  19  Ohio,  "  Ante,  §§  1975,  1976. 

463.  *  Bish  v.  Bradford,  17  Ind.  490. 

'  Eosa  V.  Bank,  20  Nev.  191;  «.  c.  "  Squires  v.  Brown,  22  How.  Pr. 

19  Pac.  Eep.  243.  35,  47. 
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if,  after  one  has  subscribed  to  a  scheme  of  incorporation, 
agreeing  to  take  a  number  of  shares  therein  when  the  cor- 
poration is  formed,  and  if,  between  the  time  of  the  agreement 
and  the  grant  of  the  charter,  the  law  is  so  changed  that 
the  objects  of  agreement  cannot  be  carried  into  effect,  this 
releases  the  obligation  of  the  subscriber,  and  he  cannot  there- 
after be  held  by  the  company.  The  reason  is  that  when, 
before  the  acceptance  of  the  proposal,  or  before  an  attempt 
was  made  to  accept  it,  it  had  become  illegal,  by  reason  of  a 
«hange  in  the  statute  law,  so  that  the  power  to  accept  was 
thereby  taken  away,  the  obligation  was  dissolved.^  So,  the 
subscribers  to  an  organized  charity  cannot  be  compelled  to  pay 
over  their  subscriptions  after  the  scheme  of  the  charity  has 
been  essentially  changed  by  legislative  interference.* 

§  3686.  That  the  Corporation  has  Ceased  to  Exist,  etc.  — 

It  was  held  by  an  intermediate  court  in  Missouri  that  an 
order  of  execution  against  a  stockholder,  under  the  Missouri 
statute, is  a  nullity,i{  it  be  made  to  appear  on  the  motion  for 
such  execution  that  the  corporation  had  ceased  to  exist  at  the 
time  the  judgment  against  it  was  rendered.*  But  the  fact 
that  a  corporation  has  been  ousted  by  a  judgment  in  quo  war- 
ranto proceedings,  does  not  affect  the  right  of  its  creditors  nor 
the  liability  of  its  stockholders,  in  respect  of  its  debts  con- 
tracted  prior  to  the  judgment  of  ouster,  though  it  may  lead  to 
■a  different  procedure  to  enforce  that  liability:*  the  principle 
being  that  in  respect  of  the  liability  of  stockholders  to  cred- 
itors, there  is  no  distinction  between  a  de  jure  and  a  de  facto 
«orporation.®  So,  the  fact  that  an  insurance  company  has 
passed  into  the  hands  of  a  receiver  diminishes  in  no  degree  the 
individual,  superadded  liability  of  a  stockholder  to  a  creditor 

*  Enox  V.  Childersburg  Land  Co.,  *  Eowland   v.  Header  Furniture 

m  Ala.  180;  «.  c.  5  South.  Kep.  578.  Co.,  38  Ohio  St.  269;  ante,  §  3341. 

»  Printing  House  v.  Trustees,  104  '  Ibid.;  Gafft;.  Flesher,  33  Ohio  St. 

U.  S,  711;    s.  c.   Myer  Fed.  Dec,  107, 115;  g.  c,  on  motion  for  rehear- 

■^§186,  188.  iug,  33  Ohio   St.  453;  McCarthy «. 

'  Scanlan  v.  Crawshaw,  5  Mo.  App.  Lavasche,  89  111.  270 ;   t.  c.  31  Am. 

537 ;  followed  in  Buckland  v.  Nies,  8  Kep.  83. 
Mo.  App.  587. 
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of  the  company.  He  is  not  under  the  control  or  in  the  power 
of  the  receiver,  but  he  holds  a  fund,  so  to  speak,  out  of  which 
the  creditors  of  the  company  may  be  paid.  The  very  fact 
that  the  corporation  has  gone  into  bankruptcy,  or  into  the 
hands  of  a  receiver,  fixes  the  liability  of  a  stockholder  to  a- 
creditor  of  the  corporation.^  But  this  has  no  reference  to  the- 
liability  in  respect  of  what  is  due  on  the  shares  of  the  stock- 
holder. This  is  a  debt  owing  to  the  corporation.  It  is  a  part 
of  the  assets  of  the  corporation,^  and  it  passes  to  its  assignee 
in  insolvency  or  to  its  receiver,  and  consequently  cannot  be 
subjected  by  an  individual  creditor  where  a  proceeding  in 
liquidation,  by  an  assignee  or  receiver,  is  pending.'  On  sound 
principle,  the  rule  extends  even  to  a  case  where  the  corpora- 
tion could  not  under  any  circumstances  have  existed  as  a  cor-- 
poration  de  jure,  as  where  the  xsharter  was  repugnant  to  the 
constitution.  Here,  on  the  soundest  principle,  this  fact  will, 
not  enable  the  stockholders  to  escape  the  liability  they 
professed  to  assume,  or  disable  the  creditors  from  enforcing: 
the  security  which  they  supposed  they  were  getting;  but  the 
organization  of  a  corporation  under  such  a  charter  and  thfr 
contracting  of  debts  in  its  assumed  corporate  character,  will 
operate  as  an  agreement  on  the  part  of  each  coadventurer  to 
become  liable  to  creditors  according  to  the  terms  of  tlie 
charter;  and  when  the  creditors  have  given  credit  on  the  faith 
of  that  undertaking,  an  estoppel  will  arise,  on  just  principles, 
against  the  stockholders,  such  as  will  prevent  them  from 
assuming  any  other  relation.^ 

§  3687.  That  the  Corporation  Ghangred  Its  Name  after  the 
Defendant  Subscribed  for  the  Shares.  —  As  already  stated,*  it 
will  be  no  defense  that,  after  the  defendant  subscribed  for  the 
shares,  the  corporation  changed  its  name}     Where  the  defend- 

1  Arenz  v.  Weir,  89  111.  25. 
»  AnU,  k  2952.  «  McCarthy  v.  Lavasche,   89    IlL 

•  Lionberger  v.  Broadway  Savings  270;  «.  c.  31  Am.  Rep.  83. 
-Bank,  10  Mo.  App.  499 ;  Eppright  v.  "  Ante,  §§  82,  1283. 

Nickerson,  78  Mo.  482,  490 ;  Boeppler  «  Howard   v.  Glenn,   85  Ga.  238; 

V.  Menown,  17   Mo.  App.  447,   453;  s.  c.  21  Am.  St.  Eep.  156;  11  S.  E.- 

anU,  §  3551.  Kep.  610. 
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i 

ant  was  sued  on  his  alleged  subscription  to  the  capital  stock 
of  the  "National  Express  and  Transportation  Company,  under 
the  name  of  the  National  Express  Company,"  and  defended 
on  the  ground  that  he  subscribed  only  to  the  stock  of  the 
company  last  named,  —  it  was  held  that  the  burden  of  proof 
was  on  the  plaintiff  to  show  the  legal  identity  of  the  two  com- 
panies; and  that  the  minutes  of  the  meetings  of  the  sub- 
scribers to  the  company  of  which  the  defendant  was  a 
member,  being  properly  identified,  were  admissible  in  evi- 
dence against  him,  for  the  purpose  of  showing  that,  in  the 
incorporation  of  the  second  company,  there  was  no  material 
change  or  departure  from  the  character  and  purposes  of  the 
corporation  originally  projected.* 

§  3688.  That  the  Corporate  Officers  had  been  Guilty  of 
Misconduct. — It  would  be  a  strange  defense  which  would 
allow  an  obligor,  when  proceeded  against  on  his  obligation, 
to  set  up  by  way  of  defense  the  misprision  of  his  own  agent  or 
trustee,  with  which  the  plaintiff  is  in  no  way  connected.  It 
is,  therefore,  in  general,  no  defense  for  a  stockholder,  when 
proceeded  against  by  a  creditor  of  the  corporation,  to  show 
that  the  officers  of  the  corporation,  although  one  of  them  is 
plaintiff  in  the  suit,  did  not  keep  a  full,  fair,  and  correct 
account  of  the  corporate  affairs.*  He  cannot  show  that  almost 
the  entire  amount  of  the  outstanding  indebtedness  of  the  cor- 
poration, a  savings  bank,  had  been  bought  up  by  the  officers 
of  the  bank  at  fifty  cents  on  the  dollar,  they  knowing  that 
such  indebtedness  was  illegal,  because  in  excess  of  the  amount 
which  the  bank  was  allowed  to  incur  by  its  charter, —  "said 
ofl&cers  having  full  knowledge  of  the  excessive  indebtedness, 
when  such  excessive  indebtedness  was  so  incurred  and  the 
business  of  said  alleged  corporation  so  mismanaged."'  One 
court  has  fallen  into  the  wild  dream  of  holding  that  this  prin- 
ciple prevents  the  stockholder  from  showing  that  the  contract 

1  Semple  v.  Glenn,  91  Ala.  245, 259 ;  '  Weber  v.  Fickey,  52  Md.  600. 

(.  c.  24  Am.  St.  Eep.  894.    Compare  •  Stewart  v.  Lay,  45  Iowa,  604. 

also,  Lehman  v.  Glenn,  87  Ala.  618. 
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of  subscription  was  procured  by  the  fraud  or  misrepresenta- 
tion of  an  agent  of  the  corporation:  reasoning  that  the  mem- 
bers of  a  corporation  are  bound  by  the  acts  of  its  agents  within 
the  scope  of  their  authority;^  but  forgetting  that  the  stock- 
holder was  a  stranger  to  the  corporation  when  the  fraud  was  per- 
petrated upon  him,  and  that  it  is  by  virtue  of  the  fraud  itself 
that  the  creditor  seeks  to  connect  him  with  the  corporation. 

Article  III.     Defenses  Affecting  the  Status  and  Liabil- 
ity OF  the  Defendant  as  a  Shareholder.  . 

Section  Section 

3691.  That  the  defendant  never  was  a     3699.  That  the  defendant  was  a  holder 

stockholder.  of  preferred  stock  merely. 

3692.  When  a  shareholder  estopped     3700.  That  the  shares  were  held  by 

from  making  this  defense.  the  defendant  for  another. 

3693.  That  the  defendant  did  not  be-     3701.  That  the  shares  were  held  for 

come    a    stockholder  in    the  the  corporation  itself, 

regular  mode.  3702.  That   the  defendant  held   the 

3694.  That  some  of  the  new  stock  was  shares  as  pledgee  of  the  cor- 

not  taken.  poration. 

3695.  That    some    of    the    stock   is     3703.  That  the  stockholder  is  a  sover- 

owned  by  the  corporation  it-  eign  State. 

self.  3704.  That  the  officers  are  liable  before 

3696.  That  the  full  amount  was  not  stockholders. 

subscribed.  3705.  That  one  of  the  members  of  the 

3697.  That  the  subscription  was  made  company  has   died,  it  being 

prior  to  the  formation  of  the  unincorporated, 

corporation.  3706.  That    the    stockholder   had    a 

3698.  That  the  defendant  became  a  right  of  renewal. 

stockholder  after  the  debt  was     3707.  That  the  stockholder  was  in- 
contracted,  duced  to  subscribe  by  fraud. 

§  3691.  That  the  Defendant  never  was  a  Stockholder. — 

This  defense  opens  up  a  long  inquiry,  gone  over  in  a  previous 
title,  as  to  what  is  necessary  to  constitute  one  a  stockholder,* 
what  will  estop  him  from  denying  that  relation,'  and  what  will 
be  evidence  of  that  relation.''  What  follows  here  will  consist 
merely  of  a  collection  of  a  few  decided  points  that  may  have 
been  overlooked  there.     A  purchaser  of  new  stock  issued  by  a 

'  Saffold  V.  Barnes,  39  Miss.  399. 
'  Ante,  §  1136,  et  seq.  *  Ante,  §  19^18,  et  seq.;  and  §  1936, 

»  Ante,  i  1877,  et  seq.  et  seq. 
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■national  bank,  in  order  to  increase  its  stock,  which  issue  was 
never  authorized  by  a  vote  of  the  stockholders,  or  approved  or 
-certified  by  the  United  States  comptroller,  is  not  a  stockholder, 
-iwt  a  creditor,  and  is  hence  entitled  to  recover  judgment 
against  the  receiver  for  the  amount  paid  by  him,  to  be  repaid 
■out  of  the  assets  in  the  course  of  administration/  Stockhold- 
-ers  in  a  corporation  which  has  recorded  articles  providing  for 
•commencing  business  on  less  than  the  authorized  capital,  and 
■that  only  a  stated  amount  is  required  to  be  first  paid  in,  who 
chave  paid  for  all  the  shares  subscribed  by  them,  and  have  not 
agreed  to  be  bound  for  any  other  shares, — cannot  be  deemed 
:.subscribers  to  the  undisposed-of  shares  and  indebted  therefor, 
for  the  purpose  of  rendering  them  individually  liable  for  the 
■corporate  debts.''  While,  as  already  seen,'  the  delivery  or 
tender  of  a  certificate  by  the  corporation  to  the  subscriber  is 
not  at  all  necessary  to  make  him  a  shareholder,*  yet  the  fact 
that  a  certificate  is  tendered  to  him  and  is  accepted  and  retained 
by  him  is  sufficient  evidence  that  he  is  a  stockholder.'  It  is 
-quite  needless  to  add  that  one  who  has  subscribed  for  shares 
>in  a  corporation  is  none  the  less  a  shareholder,  when  pro- 
■ceeded  against  to  enforce  an  individual  liability,  from  the  fact 
that  he  has  not  paid  for  his  shares,'  though,  under  some  con- 
<ceptions,  the  failure  of  the  subscriber  to  pay  the  deposit 
required  by  the  governing  statute  to  be  paid  at  the  time  of 
making  the  subscription,  will  prevent  a  liability  as  a  share- 
holder from  attaching  to  him,' — the  general  rule,  however, 
being  otherwise.*  There  is  a  very  doubtful  holding  to  the 
•effect  that  one  who  has  subscribed  for  shares  cannot  be  made 


'  Schierenberg  v.  Stephens,  32  Mo.  •  Mitchell  v.  Beckman,  supra. 

App.   314;    Nichols  v.   Stephens,   32  '  Ante,  i  1216.    Compare  Paterson 

Mo.  App.  330.  V.  Arnold,  45  Pa.  St.  410. 

'  Sweney  v.  Talcott,  85  Iowa,  103;  «  Ante,  §  1224.   That  a  town  receiv- 

_s.  c.  52  N.  W.  Eep.  106.  ing  stock  of  a  railroad  company  in 

'  Ante,  §  1140.  exchange  for  town  bonds  which  the 

*  Mitchells.  Beckman,  64  Oal.  117;  company  sold,    retaining    the    price 

-«.  c.  28  Pac.  Eep.  110.  received  therefor,  is,  as  against  the 

^    McDowallt;.  Sheehan(Sup.  Ot.),  company,   the  owner    of    the  stock, 

-36  N.  Y.  St.  Eep.  104 ;  s.  c.  13  N.  Y.  although  a  portion  of  the  bonds  have 

:Supp.  386.  been  adjudged  invalid  in  a  suit  by  the 
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liable  as  a  shareholder,  although  he  has  procured  another 
person  to  take  the  shares  in  question  in  fulfillment  of  his- 
subscription  therefor,  and  has  voted  on  the  shares  by  virtue  of 
a  proxy  from  the  other  person,  and  has  an  executory  agreement- 
for  the  purchase  of  the  stock  which  has  not  been  fulfilled/ 

§  3692.  When  the  Shareholder  Estopped  from  Making- 
This  Defense.  —  As  already  shown ,^  if  the  shareholder  has- 
participated  in  the  benefit  of  the  shares,  by  receiving  divi- 
dends or  otherwise,  he  is  generally  estopped,  as  against  the- 
creditors  of  the  corporation ,  from  setting  up  the  defense  that  h& 
was  not  a  shareholder.'  But  where  the  defendant  subscribed- 
to  new  shares  which  were  to  be  issued  by  the  corporation  upon, 
an  increase  of  its  capital  stock,  and  instead  of  issuing  the  new 
shares  to  him,  the  managers  procured  certain  old  shares  to- 
be  transferred  by  one  of  them  to  him,  and  he  subeequently 
received  dividends  thereon,  but  without  knowing  the  cheat 
that  had  been  practiced  upon  him, — it  was  held  that  the- 
reception  of  the  dividends  created  no  estoppel  against  him. 
from  denying  that  he  was  a  shareholder,  even  after  the  insol- 
vency of  the  company.*  But  it  must  be  noted  that  this  deci- 
sion is  opposed  to  the  principle  of  law,  already  considered,^ 
that  the  right  of  a  shareholder  to  rescind  on  the  ground  of  fraud 
ceases  on  the  insolvency  of  the  company,  and  is  not  available- 
as  against  its  creditors.  In  the  case  last  considered  it  was  also- 
held  that  a  stockholder  in  a  national  bank  who  subscribes  and 
pays  for  certain  additional  shares  of  a  proposed  increase  of 
stock,  where  no  valid  increase  is  made,  is  not  estopped  from 
claiming  that  he  is  not  in  fact  a  stockholder  as  to  such  addi- 
tional shares,  by  the  fact  that  the  association  has  made  false- 
representations  to  the  public  that  the  stock  has  been  increased.* 


purchaser  thereof  against  the  to-wn,  '  Ante,  §  1877,  et  seq. 

the  remainder  of   the   bonds    being  •  Sanger  v.  Upton,  91  U.  S.  56,  63. 

valid,    see     Illinois  &c.    R.    Co.    v.  *  Stephens  v.  FoUett,  43  Fed.  Rep» 

Wade,  140  U.  S.  65.  842. 

'  Cormac  v.  "Western  White  Bronze  '  Ante,  §  1440. 

Co.,  77  Iowa,  32;  s.  c.  41  N.  W.  Eep.  «  Winters  v.  Armstrong,  37  Fed. 

480.  Rep.  508. 
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§  3693.  That  the  Defendant  did  not  Become  a  Stockholder 
in  the  ICegular  Mode. — In  an  action  against  a  corporation 
and  some  of  its  stockholders,  seeking  to  charge  them  indi- 
vidually, mere  irregularities  in  the  mode  of  becoming  stock- 
holders cannot  avail  such  individuals,  if  the  corporation  had 
■waived  such  informalities,  and  recognized  them  as  legal  stock- 
-holders.* 

§  3694.  That  Some  of  the  New  Stock  was  not  Taken.  — 

liVhere  the  directors  of  a  national  bank  pass  a  resolution  to 
■increase  its  stock,  giving  its  stockholders  the  right  to  take  the 
new  stock  to  an  amount  equal  to  that  then  held  by  them,  the 
fact  that  some  of  the  new  stock  is  not  taken  is  not  sufficient 
ground  for  a  particular  stockholder  to  repudiate  his  new  shares, 
"taken  by  him  as  a  shareholder,  so  as  to  escape  statutory  lia- 
l)ility  to  creditors.^ 

§  3695.  That  Some  of  the  Stock  is  Owned  by  the  Corpora- 
-tion  Itself.  —  When  part  of  the  stock  is  owned  by  the  bank 
itself,  the  individual  stockholders  are  not,  for  that  reason,  lia- 
"ble  to  any  further  extent  than  they  would  have  been  if  none 
•of  the  stock  had  been  so  owned.' 

§  3696.  That  the  Full  Amount  was  not  Subscribed.  —  We 

have  already  had  occasion  to  consider  the  rule  that  if  the  full 
amount  agreed  to  be  raised  has  not  been  subscribed,  the  sub- 
scribers cannot  be  held  to  their  contracts,  because  a  man  can- 
not be  forced  into  a  venture  into  which  he  did  not  agree  to 
go.*  Therefore,  where  the  stock  subscription  fixes  the  amount 
of  the  capital  to  be  raised,  there  is  no  liability  on  the  part  of 
a  subscriber,  unless  such  amount  is  subscribed,  or  there  is  a 
-waiver  by  him  of  that  part  of  the  agreement;^  and  the  rule  is 
the  same  where  the  amount  is  fixed  by  the  charter.*     But  it 

»  Holyoke  Bank  v.  Goodman  Paper  *  Ante,  §  1235,  et  Beg.;  §  1724,  etseg. 

Man.  Co.,  9  Oush.  (Mass.)  576.  '  Rockland  &c.  Steamboat  Go.  v. 

'  Aspinwall  v.  Butler,  133  U.  S.  Sewall,  78  Me.  167. 

595.     See  ante,  §  2108.  '  Brand  v.  Lawrencevllle  Branch 

'Crease    v.    Babcock,    10    Met.  E.  Co.,  77  Ga.  506;  s.  c.  1  S.  E.  Rep. 

<Mass.)  525,  255. 
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has  been  held  that  where  the  subscriptions  are  made  upon  th©' 
condition  that  a  certain  amount  shall  be  subscribed,  and  that- 
amount  is  nominally  subscribed,  but  really  not  subscribed^ 
because  a  small  amount  of  the  subscriptions  are  made  by- 
married  women,  and  are  hence  void,  those  subscribers  who- 
became  such  subsequently  to  the  subscriptions  of  the  married 
women,  and  with  knowledge  of  their  subscriptions,  cannot  set- 
up a  failure  of  the  condition,  in  a  proceeding  in  equity  against 
them  by  the  creditors  of  the  company  to  compel  the  payment.. 
of  their  subscriptions  for  the  purpose  of  liquidating  the  debts- 
of  the  company.^ 

§  3697.  That    the    Subscription    -was    Made    Prior  to    the- 
Formation    of    the    Corporation.  —  On     principles    already 
stated,'  it  will  be  no  defense  that  the  subscription  was  made- 
prior  to  the  formation  of  the  corporation,  and  was  hence  in. 
the  nature  of  a  project  merely,  provided  the  corporation  was- 
afterwards  organized,  and  the  subscription  was  accepted  by  it- 
after  its  organization;"  though  a  contrary  theory  obtains  in. 
some  of  the  courts.'*     But  it  has  been  held  in  Canada  that  per- 
sons.who  signed  a  subscription  for  shares  of  a  proposed  company 
not  yet  incorporated,  to  whom  no  shares  were  ever  allotted,, 
and  who  were  not  named  in  the  letters-patent  of  the  company,, 
are  not  chargeable  as  stockholders  in  winding-up  proceedings, 
although  their  names  were  entered  in   the  book  as  share- 
holders, and  notice  of  meetings  and  demands  for  payment  oV 
calls  were  sent  to  them.* 

§  3698.  That  the  Defendant  Became  a  Stockholder  after 
the  Debt  was  Contracted.  —  It  is,  in  general,  no  defense  to 

1  Cornell's  Appeal,  114  Pa.  St.  153;      Ind.  376;  s.  c.  74  Am.  Dec.  218,  and 
«.  c.  6  Atl.  Eep.  258.  note.    But  seeMedler«.  Albuquerque- 

2  Ante,  §  1170.  Hotel  &c.  Co.  (N.  M.),  28  Pac.  Eep, 
"  Marysville  Electric  Light  Co.  v.      551. 

Johnson,  93  Cal.  538;  s.  c.  27  Am.  St.  *  Ante,  §  1162. 

Eep.  215;  29  Pac.  Eep.  126;  Minne-  °  Ke  London  Speaker  Printing  Co.,. 

apolis  &c.  Co.  V.  Davis,  40  Minn.  110 ;  16  Ont.  App.  508 ;  «.  c.  31  Am.  &  Eng.- 

».  c.  12  Am.  St.  Eep.  701,  and  note ;  Corp.  Cas.  297. 
Anderson  v.  Newcastle  &c.  E.  Co.,  12 
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an  action  by  creditors  to  enforce  the  ordinary  superadded 
statutory  liability  of  the  stockholders  that  the  defendants 
became  stockholders  after  the  liability  of  the  corporation  to 
such  creditors  was  incurred.' 

§  3699.  That  the  Defendant  was  a  Holder  of  Preferred 
Stock  Merely.  —  Whether  the  holder  of  preferred  stock  is 
liable  as  a  stockholder  must  depend  upon  an  inquiry,  already 
attempted,^  into  the  question  whether  what  was  called  pre- 
ferred stock  is  in  reality  corporate  stoclc  or  corporate  indebted- 
ness; and  this  must,  in  general,  depend  upon  the  scheme 
under  which  the  preferred  shares  are  issued.  The  general 
rule  no  doubt  is,  that  holders  of  preferred  stock  of  an  insol- 
vent corporation  are  subject  to  the  statutory  liability  equally 
with  the  common  stockholders.^ 

§  3700.  That  the  Shares  were  Held  by  the  Defendant  for 
Another.  —  The  rule  being  that  the  one  who  holds  the  legal 
title  is,  as  to  all  persons  save  the  equitable  owner,  the  share- 
holder,* it  is  no  defense  to  a  shareholder  when  proceeded 
against  by  or  on  behalf  of  a  creditor  of  the  corporation,  in  any 
form  of  proceeding,  that  he  held  the  shares  in  trust  for 
another.  It  has  been  so  held  under  a  statute  °  providing  that 
"a  person  in  whose  name  shares  of  stock  stand  on  the  books 
of  a  company  shall  be  deemed  the  owner  thereof  as  it  regards 
the  company."*  But  the  rule  would  be  the  same  without  the 
aid  of  such  a  statute,  for  it- does  no  mose  than  declare  the 
general  rule  of  the  law.  Therefore,  one  who  holds  shares  of 
stock  for  the  real  owner  for  the  purpose  of  protecting  it  against 
seizure  by  the  creditors  of  the  owner,  will  not  be  heard  to  say, 
in  case  the  corporation  becomes  insolvent  and  a  judgment, 
creditor  of  the  corporation  proceeds  against  him  for  an  execu- 

'  Railroad  Co.  v.  Smith,  48  Ohio  "  Railroad  Co.  v.  Smith,  48  Ohio 

St.  219;  s.  c.  51  N.  E.  Eep.  743.    As      St.  219;  s.  c.  31  N.  E.  Bep.  743.' 
to  present  and  past  stockholders,  see  *  Ante,  §  3193. 

ariie,  §  3169,  et  seq.  '  Va.  Code  of  1860,  ch.  57,  §  25. 

»  Ante,  §  2236,  et  seq. 

«  Hawkins  v.  Glenn,  131  U.  S.  319,  335. 
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tion  under  a  statute,  that  he  is  not  the  real  owner  of  the  stock, 
—  especially  where  he  has  voluntarily  placed  himself  on  the 
books  of  the  corporation  as  its  owner.^  On  the  other  hand, 
where  a  man  subscribes  for  shares  in  the  names  of  persons 
incapable  of  contracting,  as,  for  instance,  in  the  names  of  his 
infant  children,  the  law  will  not  allow  him  thereby  to  escape 
liability;  it  will  look  behind  the  record  and  charge  the  real 


§  3701.  That  the  Shares  were  Held  for  the  Corporation 
Itself. — Whether  this  will  be  a  defense  on  the  part  of  the 
shareholder  must  depend  upon  conclusions  touching  the 
power  of  the  corporation  to  deal  with  its  own  shares,  which 
have  already  been  considered.'  If  the  vicious  doctrine  pre- 
vails in  the  particular  forum  that  a  corporation  can  be  the 
general  owner  of  its  own  shares,  just  as  a  man  can  be  the 
owner  of  his  own  promissory  note,  and  if  the  corporation  sees 
fit  to  own,  so  to  speak,  its  own  shares,  by  having  them  vested 
in  a  trustee  for  its  own  use, — then  it  is  diflScult  to  say  liow 
such  a  court  would  answer  this  question;  because  a  court  that 
can  fall  into  the  aberration  of  holding  that  a  man  can  be  the 
owner  of  his  own  debt,can  fall  into  any  other  species  of  judi- 
cial aberration.  Again,  if  the  corporation  becomes  tempora- 
rily the  owner  of  its  own  shares,  by  reason  of  having  taken 
them  as  a  security  for  a  debt,  or  by  reason  of  having  forfeited 
them  from  a  defaulting  shareholder,  and,  for  the  purpose  of 
holding  them  temporarily,  until  they  can  be  again  disposed 
of,  has  them  placed  in  the  name  of  a  trustee  for  its  use, 
whether  such  trustee  will,  in  the  absence  of  statute,  be  exon- 
erated from  liability  as  a  stockholder,  must  depend  upon  the 
application  of  various  principles  already  considered, —  one  of 
which  is,  whether,the  transaction  being  lawful  and  blameless, 
the  shareholder  ought  not  to  carry  out  the  real  intent  of  the 


*  Erskine  v.  Loewenstein,  82  Mo.  '  Eoman  v.  Fry,  5  J.   J.   Marsh. 

301,  306;  affirming  8.  c,  11  Mo.  App.      (Ky.)  634;   Castleman  v.  Holmes,  4 
695.  J.  J.  Marsh.  (Ky.)  1 ;  ante,  §  3202. 

•  Ante,  §  2054,  et  seq. 
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parties,  even  as  against  creditors,  there  being  no  circumstances 
«f  estoppel.  Again,  in  such  a  case  it  is  necessary  to  consider 
Tvbether  there  is  a  statute,  such  as  exists  in  some  of  the  States, 
•exonerating  from  personal  liability  those  who  hold  shares  as 
trustees,  and  substituting  the  liability  of  the  trust  estate  in- 
stead. The  danger  of  holding  stock  for  the  corporation  in 
this  way,  where  there  is  no  such  statute,  lies  in  the  fact  that, 
as  against  the  public,  the  stockholder  will  be  held  to  the  lia- 
bility which  he  has  ostensibly  assumed.  This  is  illustrated 
by  a  case  in  Pennsylvania,where  a  statute  provided  that  stock- 
holders should  be  individually  liable  for  the  corporate  debts 
to  the  amount  remaining  unpaid  on  their  shares  of  stock. 
'The  company's  certificate  showed  unpaid  stock  to  a  consider- 
able amount,  and  there  was  no  evidence  that  such  amount 
had  ever  been  paid.  In  an  action  against  stockholders  to 
recover  a  debt  to  the  amount  unpaid  on  the  stock,  it  was  held 
that  it  was  no  defense  that  the  stockholders  had  paid  for  the 
shares  held  by  them,  and  that  the  unpaid  balance  had  been 
subscribed  for  by  them  as  agents  of  the  corporation,  which  it 
■was  to  hold  and  sell  at  pleasure  for  its  benefit.  The  cirtificate, 
■which  showed  that  the  original  stock  had  been  subscribed  by 
and  for  the  stockholders,  was  conclusive  as  between  them 
and  the  public,  and  could  not  be  contradicted  by  the  undis- 
closed arrangements  between  the  stockholders  and  the  corpo- 
ration.* 

§  3702.  That  the  Defendant  Held  the  Shares  as  Pledgee 
■of  the  Corporation.  —  This  subject  has  already  been  con- 
sidered,^ and  it  has  been  seen  that  in  the  view  of  some  courts 
it  is  competent  for  a  corporation  to  pledge  its  unissued  shares 
ior  its  own  debt,  under  a  contract  which  vests  the  pledgee 
■with  the  rights  of  a  shareholder,  so  that  he  can  vote  at  its 
meetings  in  respect  of  its  shares  and  be  a  director,  and,  as 
was  done  in  one  case,  actually  control  its  business  operations, 

1  Allibone  v.  Eager,  46  Pa.  St.  48,  53. 
'  Ante,  §  2051,  et  seq. 
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without  being  liable  as  a  shareholder,  in  the  absence  of  ai* 
actual  estoppel  operating  in  favor  of  the  particular  creditor.*' 


§  3703.  That   the  Stockholder  is  a  Sovereigrn    State.  —  A 

sovereign  State  cannot  be  sued  without  its  own  consent,  and. 
then  only  in  the  particular  mode  and  in  the  particular  forun> 
nominated  by  itself.  The  States  of  the  American  Union  ar&- 
sovereign  States  in  respect  of  this  immunity.  If,  therefore,., 
a  State  has  subscribed  for  stock  in  a  corporation,  and  lias- 
not  made  payment,  an  action  to  compel  payment  does  not  li&- 
agaiust  it,  without  its  consent.^  If,  however,  one  of  thes&- 
States  has,  by  its  consent,  rendered  itself  liable  to  a  private- 
action,  —  and  this  is  purely  a  question  of  local  law,  to  he- 
determined  by  an  inspection  of  its  constitution  and  stat- 
utes, —  and  if  it  has  become  a  stockholder  in  a  private  cor- 
poration, it  has  subjected  itself  to  the  same  liabilities  which,, 
under  the  foregoing  rules,  attach  to  any  private  stockholders.*" 
This  rule  was  applied  where  the  State  of  Arkansas  created 
a  bank  called  the  State  Bank  of  Arkansas,  and  owned  all  or 
its  capital,  —  that  is,  was  the  sole  stockholder  therein.  The^ 
bank  became  insolvent,  and  afterwards  the  Legislature,  by 
various  acts,  withdrew,  from  time  to  time,  portions  of  its 
specie  and  assets,  and  applied  them  to  the  uses  of  the  State. 
It  was  held  by  the  Supreme  Court  of  the  United  States  — 
reversing  the  Supreme  Court  of  Arkansas  —  that  the  State- 
occupied  toward  the  creditors  of  the  bank,  of  whom  the  com- 
plainant was  one,  the  same  relation  as  though  it  had  been  a 
private  stockholder;  that  the  acts  of  its  Legislature  in  ques- 
tion impaired  the  obligation  of  the  contract  subsisting^ 
between  the  bank  and  the  complainant,  and  were  hence  void.* 


'  Burgess  v.  Seligman,  107  TT.  S.  Ohio,    273;    Bresler    v.    Butler,    6(>- 

20 ;  Union  Savings  Asso.  v.  Seligman,  Mich.  40 ;  s.  c.  26  N.  W.  Eep.  825. 
92  Mo.  635;  «.  c.  1  Am.  St.  Kep.  776;  »  Curran  v.  State,  15  How.  (U.  S.> 

13  S.  W.  Eep.  630 ;  reversing  s.  c.  11  304.      See     Eobinson    v.    Bank    of 

Mo.  App.  142,  and  overruling  Gris-  Darien,  18  Ga.  65,  109. 
■wold  V.  Seligman,  72  Mo.  110.  *  Ibid.    See,  to  the  contrary,  Eob— 

»  Miers    v.  Zanesville  &c.  Co.,  11  inson  v.  Bank  of  Darien,  18  Ga.  65. 
2682 


DEFENSES  TO  ACTIONS.     [3  Tbomp.  Corp.  §  3705. 

§  3704:.  That  the  Officers  are  Liable  before  Stockholders.  — 

A  statute  of  Massachusetts  provided  as  follows:  "Upon  any  execu- 
tion issued  on  any  judgment  recovered  against  any  corporation,  the- 
stockholders  whereof  are  liable  for  its  debts,  or  any  part  thereof,  irt 
■which  a  demand  has  been  made  pursuant  to  law,  and  the  said  exe- 
cution is  not  satisfied,  the  person  or  property  of  any  oflBcer  of  the- 
said  corporation  at  the  time  when  the  cause  of  action  accrued,  or 
when  the  said  judgment  was  rendered,  may  be  taken;  and  if  no- 
property  of  such  officer  can  be  found  to  satisfy  the  said  execution,, 
then  the  person  or  property  of  any  stockholder  may  be  taken 
thereon." '  This  statute  limited  the  recourse  of  the  creditor  against, 
the  general  stockholders  to  the  contingency  that  the  officer  could 
find  neither  property  of  the  corporation  nor  of  any  of  its  officers^ 
on  which  to  levy.  When  a  sheriff  levied  an  execution  against  the- 
corporation,  or  the  property  of  a  stockholder,  while  there  were  two- 
officers  who  had  been  proceeded  against,  he  was  held  liable  in  an 
action  of  tort.'  But  a  stockholder,  summoned  in  an  action  by  a 
creditor  against  the  corporation,  could  not  defend  the  action  as  to- 
himself,  by  showing  that  there  were  officers  of  the  corporation  hav- 
ing sufficient  property  to  pay  the  claim;  since  the  officers  might,  by 
conveying  away  their  property,  evade  liability  before  execution 
issued,  in  which  case  the  general  stockholder  would  become  liable- 
to  execution.' 

§  3705.  That  One  of  the  Members  of  the  Company  has- 
Died,  It  being  Unincorporated.  —  If,  by  the  articles  of  a  trading 
association,  it  is  apparent  that  it  was  designed  to  consist  of 
many  members,  who  might,  from  time  to  time,  cease  to  be^ 
interested  in  the  company  by  voluntary  withdrawal  or  death, 
and  that  the  same  business  should  be  continued  by  those  who- 
remain,  and  by  such  as  might  be  added  to  their  number^ 
under  the  terms  of  the  articles,  the  death  of  one  of  them 
does  not  relieve  others  from  liability  to  contribute  for  debts 
subsequently  contracted  without  their  consent  or  knowledge.* 

1  Stat.  Mass.  1851,  ch.  315,  §3;  Gen.  »  Brayton  v.  New   England   Coal 

Stat.  1860,  ch.  60,  ^  34.  Mining  Co.,  11  Gray  (Mass.),  493. 

^  Denny  v.   Richardson,   4     Gray  *  Tyrrell    v.    Washburn,   6   Allen. 

(Mass. ) ,  274.  (Mass. ) ,  466, 
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§  3706.  That  the  Stockholder  had  a  Bight  of  Renewal.  —It 

lias  been  held,  under  a  bank  charter,  that  notes  given  by  a  stock- 
holder to  represent  a  stock  loan,  identified,  by  authentic  act  with  the 
•original  stock  mortgage,  are  fully  secured  by  the  stock  mortgage, 
which  is  binding  as  a  loan  mortgage,  even  on  third  parties,  without 
an  inscription  of  the  new  act  in  the  proper  office.  The  failure, 
neglect,  or  refusal  of  a  stockholder  of  that  bank  to  pay  the  stipu- 
lated installment  and  interest  on  his  loan  when  due,  operates  itself 
-as  a  forfeiture  of  his  right  to  renew  his  stock  loan  note,  which  then 
becomes  due  and  exigible,  according  to  law,  in  capital  and  interest 
of  ten  per  cent.* 

§  3707.  That  the  Stockholder  was  Induced  to  Subscribe 
"by  Fraud. — This  subject  has  been  traced  in  a  former  chap- 
ter,* with  the  conclusion  that  where  the  corporation  has  ceased  to 
be  a  going  concern,  and  the  proceeding  against  the  stockholder 
is  by  one  who  represents  creditors,  and  who  consequently 
stands  in  a  higher  right  than  that  of  a  mere  representative  of 
the  corporation,  this  defense  is  unavailing  to  the  stockholder; 
and  it  has  been  so  held  where  the  proceeding  was  by  an 
assignee  in  bankruptcy,^  and  also  where  it  was  by  a  receiver,* 
or  trustee  representing  the  creditors.^  The  distinction  which 
exists  between  the  case  where  the  shareholder  proceeds  season- 
ably in  equity  for  a  rescission  of  his  contract  of  subscription, 
and  the  case  where  he  delays  and  takes  his  chances  until  the 
corporation  has  become  insolvent  and  the  rights  of  its  cred- 
itors have  supervened,  is  illustrated  by  a  modern  case, where, 
in  an  action  for  a  rescission  seasonably  brought,  it  was  held 
that  the  representation  by  a  promoter  of  a  corporation,  made  to 
the  subscriber  as  an  inducement  to  his  subscription  to  its 
capital  stock,  that  a  person  named,  of  wide  reputation  for  his 
sagacity  in  business  affairs,  had  agreed   to  subscribe  for  a 


1  Mitchell  D.Logan,  34  La.  Ann.998.  '  Howard  v.  Glenn,  85  Ga.  238; 

'  Ante,  §  1360,  et  seg.  i.  c.  21  Am.  St.  Eep.  156 ;  11  S.  E. 

'  Michenerv.Payson,  ISNat.Bank.  Rep.  610.     See,  especially,  the  deci- 

Beg.  49.    See,  especially,  ante,  §  1440.  sion  of  the  House  of  Lords  in  Tennent 

'  Ruggles  V.  Brock,  6  Hun  (N.  Y.),  v.  Glasgow  Bank,  4  App.  Cas.  615. 
164. 
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large  amount  of  the  same  stock,  without  disclosing  the  fact 
that  the  stock  was  given  to  such  person  as  a  gratuity  for  the 
use  of  his  name,  is  such  a  fraud  as  will  entitle  the  plaintiff 
to  a  rescission.'  Outside  of  the  question  of  fraud,  secret  rep- 
resentations of  the  agent  or  promoter  procuring  the  subscrip- 
tion are  not  admissible  to  vary  its  terms  where  it  is  taken  in 
writing,  and  consequently  form  no  defense  by  the  shareholder 
to  an  action  against  creditors.* 

Article  IV.     Defenses    Affecting    the    Discharge   ani> 
Release  of  the  Shareholder. 

Section  Section 

3711.  That  the  defendant  has  paid  Lia      3719.  That  the  personal   liability  of 

subscription  in  full.  the    stockholders    has    been. 

3712.  That  such  payment  was  made  in  waived  or  released   by  con- 

property,  services,  etc.  tract. 

3713.  That  the    defendant    has    dis-     3720.  Interpretation  of  such  contracts 

charged  his  liability  by  pay-  of  waiver. 

ment  to  other  creditors.  3721.  That  the  defendant's  liability- 

3714.  Further  of  this  subject.  was  divested  by  transfer. 

3715.  That  the  defendant  purchased  3722.  That  the  defendant  has  been. 

the  shares  in  good  faith,  be-  discharged  in  bankruptcy, 
lieving   them    to  have  been  3723.  Whether    assignee     in     bank- 
fully  paid  up.  ruptcy  can  be  made  a  con- 

3716.  Burden    of    showing   non-pay-  tributory. 

ment.  3724.  Assignee  not  bound  to  indem- 

3717.  Manner  of  proving  payment.  nify  bankrupt  against  calls. 

3718.  That  the  defendant  was  released     3725.  That  the  defendants  are  enti- 

f  rom  his  obligation  by  the  cor-  tied  to  be  discharged  as  sure- 

poration.  ties. 

§  3711.  That  the  Defendant  has  Paid  his  Subscription  Itt 
Full. — This  subject  is  extensively  considered  elsewhere.'  In 
whatever  form  of  proceeding  against  the  stockholder  by  a 
creditor  of  the  corporation,  it  is  a  sufficient  defense  that  by 
the  articles  of  incorporation — assuming  that  this  clause  in 
them  is  warranted  by  the  governing  statute — the  stockhold- 
ers are  not  individually  liable  beyond  the  amount  of  unpaid 
stock  subscribed  for  by  them,  and  that  defendant's  subscrip- 

1  Coles  V.  Kennedy,  81  Iowa,  360 ;  »  Payson  v.  Withers,  5  Biss.  (TJ.  S.> 

g.  c.  25  Am.  St.  Kep.  503 ;  46  N.  W.      269 ;  ante,  §  1395. 
Eep.  1088 ;  9  Bail.  &  Corp.  L.  J.  14.  »  Ante,  §  1562,  et  seq. 

2685 


3  Thomp.  Corp.  §  3711. j     liability  op  stockholders. 

-tion  has  been  fully  paid.^  And  so  in  any  case  where  the 
-amount  which  the  law  requires  the  stockholder  to  pay,  whether 
it  be  the  unpaid  purchase  price  of  his  shares  or  a  superadded 
individual  liability,  has  been  exhausted  by  valid  payments, 
Tvhether  to  the  corporation  or  to  its  representative,  or  to  a 
-creditor  or  creditors, — he  cannot  be  compelled  to  pay  more. 
Moreover,  in  cases  where  the  creditor  proceeds  by  garnish- 
ment, and  where  the  liability  of  the  stockholder  consequently 
depends  upon  a  call,  it  will  on  principle,  and  on  one  holding 
■^afterwards  overruled  in  the  jurisdiction  where  it  was  pro- 
nounced)/ be  a  good  defense  that  the  stockholder  has  paid  up 
^all  the  calls  that  have  been  made.'  And  where  the  shares 
Imve  been  paid  for,  either  in  money  or  in  property,  there  is 
jio  principle  of  law  which  will  prevent  the  shareholder  from 
returning  or  donating  them  to  the  corporation,  and  which 
will  prevent  the  corporation  from  reissuing  them,  either  by 
^ellirig  them  at  a  reduced  price,*  or  issuing  them  as  a  bonus 
io  subscribers  to  its  bonds ;°  and  the  original  shareholder  will 
Tiot  in  such  a  case  become  personally  liable  in  respect  of  the 
shares, on  the  ground  that  they  were  issued  in  violation  of  a 
^-.onstitutional  provision  prohibiting  corporations  from  issuing 
their  shares  except  for  payment  in  money,  or  in  property  at  a 
reasonable  value.*  Although  the  doctrine  has  gained  footing, 
.as  already  seen,^  that  a  corporation,  after  it  becomes  organized, 
•can  sell  its  unissued  shares  at  any  price  which  it  can  get,  and 
that,  in  the  absence  of  circumstances  of  estoppel,  the  pur- 
chaser will  not  be  liable  for  the  difference  between  what  he 
-actually  gave  for  them  and  their  real  value,  —  yet  more 
recently  the  doctrine  has  been  reaffirmed  that  the  trust  aris- 
ing in  favor  of  creditors  by  subscriptions  to  the  stock  of  a  cor- 
poration cannot  be  defeated  by  a  simulated  payment  of  such 
subscriptions,  or  by  any  device  short  of  an  actual  payment  in 

'  Spense  v.  Iowa  &c.  Oonstruction  *  Memphis  &c.  E.  Co.  v.  Dow,  120 

■Co. ,  36  Iowa,  407 ;  Toner  v.  Fulkerson,  U.  S.  287,  299. 

125  Ind.  224 ;  s.  c.  25  N.  E.  Rep.  218.  '  Davis    v.  Montgomery   Furnace 

'      '  Ante,  §  3454.  &c.  Co.  (Ala.),  8  South.  Rep.  496. 
'  Bingham  v.  Rushing,  5  Ala.  403.  "  Tbid. 

'  Ante,  §  1665,  et  seq. 
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,^ood  faith.'  Upon  this  principle  it  has  been  held  that  a  sub- 
scriber cannot,  as  against  creditors,  discharge  his  liability  for 
his  subscription  by  substituting  shares  paid  up  by  another  sub- 
:«criber.*  But  where  a  subscriber  for  shares  in  the  capital 
-■stock  of  a  railroad  company  refused  to  pay  the  assessments  on 
the  shares,  and  the  company,  instead  of  declaring  them  for- 
feited, procured  subscriptions  from  other  persons  to  the  full 
amount  of  the  capital  stock,  it  was  held  that  the  company 
-could  not  sell  the  shares  and  sue  the  subscriber  for  the  differ- 
ence between  the  assessment  and  the  sum  for  which  the  shares 
were  sold,  under  the  Massachusetts  Statutes,  chapter  63,  sec- 
tion 9.'  As  value  is  largely  a  matter  of  opinion,a.nd  regularly 
iproved  by  the  opinions  of  witnesses^*  there  is  possibly  not  so 
much  difference  between  these  two  supposed  theories  as  might 
«eem  at  first  blush.  At  all  events,  there  seems  to  be  a  tend- 
ency to  concur  in  the  view  that  where  stock  has  been  issued 
i,o  a  stockholder,  and  settled  for  by  him  under  an  arrange- 
ment made  in  good  faith  with  the  company,  it  is  not  in  the 
power  of  a  creditor,  in  all  cases  and  as  a  matter  of  right,  to 
•disturb  the  arrangement  so  made,  on  the  ground  that,  in  the 
light  of  subsequent  events,  it  was  a  disadvantageous  one,  and 
•especially  where  such  creditor  knew  of  the  transaction  at  the 
time  and  acquiesced  in  it.^ 

§  3712.  That  Sucli  Payment  was  Made  in  Property,  Serv- 
ices, etc.  —  What  payment  for  shares  in  specific  property, 
services,  or  commodities  other  than  money,  which  the  corpo- 
ration is  entitled  to  receive,  will  discharge  the  shareholder, 
has  been  the  subject  of  consideration  in  a  former  title.*  We 
lave  had  occasion  in  that  discussion  to  note  two  theories 
■upon  this  subject,  one  of  which  may  be  called  "true  value 

'  Camden  v.  Stuart,  144  U.  S.  104.  '  Coit  v.  Gold  Amalgamating  Co., 

'  Marshall  Foundry  Co.  1).  Killian,  14  Fed.  Eep.  12;  s.  c.  affirmed,  119 

•«9N.  C.  501;  s.c.  6  Am.  St.  Kep.  539;  U.    S.    343;    Da-vds   v.    Montgomery 

■«  S.  E.  Eep.  80.  Furnace  &c.  Co.  (Ala.),  8  South.  Eep. 

"  Athol  &c.  R.  Co.  V.  Prescott,  110  496;  Memphis  &c.  E.  Co.  v.  Bow,  120 

Mass.  213.  U.  S.  287,  299. 

*  1  Thomp.  Trials,  §  380.  «  Ante,  §  1604,  et  seq. 
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theory,"  *  and  the  other  "  the  good  faith  theory." '  Under  the 
former  theory,  shares  of  stock  issued  by  a  corporation  to  ita 
stockholders,  in  exchange  for  property  of  less  value  than  the- 
par  value  of  the  stock,  are  chargeable  by  the  corporation's- 
creditors  with  the  difference  between  the  value  of  the  property 
taken  and  the  par  value  of  the  stock,  regardless  of  the  ques- 
tion of  actual  fraud.'  Under  this  theory  the  motive  of  the- 
coadventurers  is  not  considered,  but  the  law  annexes  the- 
conclusion  of  fraud  where  property  or  services  were  received 
for  the  shares  at  a  clearly  inadequate  valuation.  It  has  been, 
reasoned  that  the  issue  of  the  shares  of  a  corporation  for  a. 
wholly  iifadequate  consideration  is  as  much  a  fraud  upon  its- 
creditors  as  though  the  corporation  had  disposed  of  any  other 
debt  due  it  for  a  wholly  inadequate  consideration;  and  that 
such  a  fraudulent  holder  of  stock  is  liable  to  the  creditors  for 
its  par  value,  less  what  he  has  paid  for  it  to  the  corporation.' 
The  other  theory,  so  .destructive  of  the  rights  of  creditors,  is,, 
that  whatever  the  coadventurers,  in  good  faith,  agree  to  be- 
the  true  valuation  of  the  property  received  for  the  shares,  is. 
such  valuation.^  Under  either  of  these  theories,  in  an  action 
against  a  stockholder  of  an  insolvent  corporation  to  compel 
them  to  contribute  to  the  payment  of  its  debts,  it  is  only" 
necessary,  in  order  to  make  out  a  prima  facie  case,  to  estab- 
lish that  they  have  not  in  good  faith  paid  the  par  value  for  the- 
stock  of  the  corporation.' 

§  3713.  That  the  Defendant  has  Discharged  his  liiability 
by  Payment  to  Other  Creditors.  —  We  have  already  seen  that 
the  liability  of  a  stockholder,  though  sometimes  joint  and. 

'  Ante,  §  1616.  v.  New  Chester  "Water  Co.,  48  Fed.. 

•  Ante,  ^  1618.  Rep.  879. 

'  FarmerB'   Bank  v.  Gallaher,  43  •  Gogebic  Investment  Co.  v.  Iron 

Mo.  App.  482;   Gogebic  Investment  Chief  Min.  Co.,  78  Wis.  427;  s.  c.  25- 

Co.  V.  Iron  Chief  Min.  Co.,  78  Wis.  Am.   St.  Eep.  417.    In  addition  to- 

427 ;  «.  c.  23  Am.  St.  Eep.  417.  what  has  already   been   said  (ante, 

*  Ibid.  ii  1648,  1649 )  about  the  payment  ot 
'  Ooit  r.  Gold  Amalgamating  Co.,  Bhares  in  newspaper  puffing  and  adver~ 

119  U.  S.  343;  afBrming  a.  c.  14  Fed.      tiling,  see  Andres's  case,  8  Ch.  Div. 
Eep.  12.    See,  also.  Holly  Man.  Co.      126;  47  L.  J.  Ch.  679;  38  L.  T  (n.  s.> 
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several,  like  that  of  a  partner/  is,  iu  general,  several,  and  not 
joint}  And,  although  in  most  of  the  statutes,  and  in  the 
loose  language  of  the  judicial  decisions,  the  limited  statutory 
liability  of  the  stockholder  is  said  to  be  joint  and  several,  yet 
it  is  clear  that  this  means  that  the  liability  is  joint  only  in  the 
sense  that  several  may  be  proceeded  against  at  once,  and  that 
if  any  one  is,  in  any  event,  compelled  to  pay  more  than  his 
share,  he  may  have  contribution  from  the  others.  Accurately 
speaking,  this  liability  is  several,  whether  it  consists  of  unpaid 
installments  due  upon  stock  held,  or  whether  it  be  the  super- 
added liability  created  by  statute.  In  either  case,  the  amount 
for  which  each  stockholder  is  liable  depends  upon  the  amount 
of  stock  held  by  him;  and  although,  for  convenience  of  litiga- 
tion, all  or  many  are  joined  in  one  proceeding,  the  liability  of 
each  is  separately  ascertained,  and  a  several  judgment  or  decree 
is  rendered  against  each.  Each  stockholder,  then,  unless  his 
position  is  that  of  a  mere  partner  under  some  exceptional 
statute  or  charter,  is  liable  to  pay,  towards  liquidating  the 
debts  of  the  company,  a  given  amount,  and  no  more.  If  he 
has  paid  this  amount,  either  to  the  corporation,  where  it  con- 
sists of  the  balance  due  on  his  share  subscription,'  or  to  a 
creditor  or  creditors  entitled  to  call  upon  him  to  make  such 
payment,  whether  it  consist  of  such  unpaid  balance  or  of  a 
superadded  statutory  individual  liability,  —  his  liability  is  at 
an  end,  and  he  may  successfully  plead  such  payment  when 
proceeded  against  by  any  other  shareholder.*  But  he  must 
be  careful  not  to  make  payment  to  one  creditor  where  another 
has  a  prior  rigjit  to,  or  lien  upon,  the  sum  which  he  is  liable 


266;    26  Week.  Eep.  567;   Spargo's  *  Garrison  r.  Howe,  17  N.  Y.  458 ; 

case,  L.  B.  8  Oh.  407 ;   White's  case,  Grose  v.  Hilt,  36  Me.  22  (case  gov- 

10  Oh.  Div.  720;  and  12  Oh.  Div.  511;  erned  by  statute) ;  Jones  v.  Wiltber- 

Mudford's  Claim,  14  Oh.  Div.  634,  ger,  42  Ga.  575 ;  Tallmadge  v.  Fishkill 

1  Ante,  §  3080.  Iron  Co.,  4  Barb.  382;  Eobinson  w. 

»  Ante,  §  3086,  et  seq.  Bank  of  Darien,  18  Ga.  65,  109 ;  Hall 

»  Veeder  v.  Mudgett,  95  N.  Y.  295;  v.  Boyd,  52  Ga.  456;  Lane  v.  Harris, 

Sutherland  v.  Olcott,  29  Hun  (N.  Y.),  16  Ga.  217 ;  Sackett's  Harbor  Bank  v. 

161 ;  Wellington  t).  Continental  Const.  Blake,  3  Eich.  Eq.  225.     So,  by  stat- 

&c.  Co,  52  Hun  (N.  Y.),  408;  s.  c.  24  ute  in  California:    Larrabee  v.  Bald- 

U .  Y.  St.  Eep.  678 ;  5  N.  Y.  Supp.  587.  win,  35  Cal.  155. 
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to  pay.  Such  a  payment  will  be  deemed  to  have  been  made 
ill  his  own  wrong,  and  he  will  be  compelled,  notwithstanding 
it,  to  make  payment  to  the  creditor  having  the  prior  right.' 

§  3714.  Further  of  This  Subject.  —  As  tlie  creditor  who 
first  proceeds  against  an  iiadividual  stockholder  does  not,  by 
merely  bringing  his  action,  impound,  so  to  speak,  enough  of 
what  is  due  by  the  stockholder  to  satisfy  his  demand,  nor  get 
any  lien  on  the  same,^  —  it  will  be  a  good  defense  that  after 
the  suit  was  brought,  the  defendant  had  paid  the  full  amount  of 
his  liability  to  another  creditor  of  the  corporation;'  and  what 
he  has  been  compelled  to  pay  to  other  creditors,under  judg- 
ments  obtained  against  him, may  be  shown  in  reduction  of  the 
amount  which  he  may  be  compelled  to  pay  in  a  particular 
case.*  So,  it  has  been  held,  in  an  action  brought  against  a 
stockholder, who  is  bound  for  the  ultimate  redemption  of  the 
bills  issued  by  a  bank  "  in  proportion  to  the  amount  of  shares 
and  the  value  thereof  that  each  individual  or  company  may 
hold  in  said  bank,"  where  the  record  does  not  show  that  other 
hills  of  the  bank  are  due  and  unpaid,  nor  that  there  has  been 
any  recovery  against  such  stockholder  upon  bills  of  the  bank, 
that  the  plaintiff  is  entitled  to  recover  his  whole  claim,  if  it 
does  not  exceed  the  par  value  of  stock  the  defendant  owns; 
and  that  such  payment  may  be  pleaded  in  bar  of  subsequent 
actions.^  But  this  defense  was  held  unavailing  where  the 
stockholders  had  joined  together  and  raised  a  sum,  by  way  of 
donation,  so  to  speak,  to  the  corporation,  to  be  used  in  liquidat- 
ing its  debts,  and  the  defendant  stockholder  had,  in  this  way, 
paid  an  amount  equal  to  his  superadded  statutory  liability, — 
tlie  question  turning  upon  the  intention  of  the  parties.'  Nor 
did  the  payment  of  a  special  tax  imposed  in  aid  of  the  corpo- 
ration, the  holders  of  the  tax  receipts  to  become  stockholders 
in  the  company  for   the  amount  thereof,  release  the  stock- 

>  Post,  §  3838,  et  seg.  Young    v.  Brice,  18  N.  Y.  St.  Rep. 

»  Post,  §  3840.  945;  s.  c.  3  N.  Y.  Supp.  123. 

»  Eicharda  v.  Brice,  22  N.  Y.  St.  *  Garling  v.  Baechtel,  41  Md.  305. 

Rep.  289;  s.  c.  3  N.  Y.  Supp.  941;  °  Lane  ti.  Harris,  16  Ga.  217. 

«  Fowler  v.  Robinson,  31  Me.  189. 
2690 


DEi'ENSES  TO  ACTIONS.     [3  Thomp.  Corp.  §  3716. 

holders  from  the  obligations  contracted  by  them  under  the 
•charter.'  Nor,  under  a  statute  of  Maine,  could  any  payment 
of  a  debt  of  a  corporation  by  a  stockholder  avail  him,  in  a 
£uit  against  him  by  a  creditor,  if  made  before  the  date  of  the 
certificate  of  the  oflicer,  on  the  execution  against  the  corpo- 
ration, that  lie  could  not  find  property  of  the  corporation 
"whereon  to  levy.^ 

§  3716.  That  the  Defendant  Purchased  the  Shares  in 
■Oood  Faith  Believing^  Them   to  have  been  Fully  Paid  up.  — 

Under  principles  already  considered,*  where  the  object  of  the 
suit  is  merely  to  subject  what  is  alleged  to  be  unpaid  in 
respect  of  the  shares  held  by  the  defendant,  it  will  be  a  good 
•defense  on  his  part  that  the  shares  were  issued  by  the  corpo- 
ration as  paid  up,  and  that  he  purchased  them  in  the  ordinary 
•course  of  business,in  good  faith,  for  a  valuable  consideration, 
believing  them  to  have  been  actually  paid  up.* 

§  3716.  Burden  of  Showing  Non-payment.  —  In  any  action 
by  a  creditor  to  charge  a  stockholder  with  liability  for  the 
■debts  of  the  corporation,  the  burden  of  proving  non-pay- 
ment of  the  shares  of  the  defendant  is  on  the  creditor,  unless 
•on  the  pleadings  the  non-payment  is  admitted  and  sought  to 
be  avoided.*  Thus,  if  it  appears  that  the  shares  were  paid  for 
in  property  conveyed  by  the  stockholder  to  the  corporation, 
it  will  be  presumed,  in  the  absence  of  evidence  to  the  con- 
trary, that  the  property  was  conveyed  at  an  adequate  valu- 
ation,*—  and  this,  of  course,  casts  the  burden  of  impeaching 
the  transaction  upon  the  creditor.     So,  where  the  shares  were 

*  New  Orleans  &c.  E.  Co.  v.  Lea,  on  the  ground  that  he  has  not  paid  in 
12  La.  Ann.  388.  full  for  his    shares.    Wellington    v. 

'  Grose  v.  Hilt,  36  Me.  22.  Continental  Const.  &c.  Co.,  52  Hun 

»  Ante,  §  1680,  et  seg.  (N.  Y.),  408;  s.  c.  24  N.  Y.  St.  Rep. 

*  Burkinshaw  v.  NicoUs,  3  App.  678;  5  N.  Y.  Supp.  587.  But  see 
■Cas.  1004;  s.  c.  26  Week.  Eep.  819;  ante,  §  1950,  for  the  contrary  rule 
39  L.  T.  (n.  s.)  308;  affirming  s.  c.  where  the  corporation  is  suing  for 
7  L.  E.  Ch.  Div.  533 ;  47  L.  J.  Ch.  415 ;  assessments. 

,26  Week.  Eep.  334.  '  Davis  v.   Montgomery    Furnace 

^  This  is  the  rule  in  actions  in  New      &c.  Co.  (Ala.),  8  South.  Eep.  496. 
York  to  enforce  the  statutory  liability 
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issued  by  the  corporation  as  paid-up  shares,  and  it  is  sought- 
to  charge  a  purchaser  o£  them  on  the  ground  that  when  h» 
purchased  them  he  had  notice  that  they  were  not  paid  up,  the- 
creditor  or  his  representative  will  sustain  the  burden  of  prov- 
ing that  the  purchaser  had  notice  that  they  were  not  paid  up.' 

§  3717.  Mannerof  Proving:  Payment. — In  a  suit  to  charge- 
a  shareholder  in  a  banking  corporation  with  his  proportion 
of  its  debts,  where  he  pleads  that  he  has  paid  such  proportion 
to  other  depositors  than  the  plaintiff,  he  may  prove  such  pay- 
ment by  producing  the  original  evidences  of  deposit  which 
he  has  thus  taken  up;  or  he  may  do  it  bj'  producing  a  certifi- 
cate of  the  assignee  of  the  bank  of  the  fact  of  the  indebted- 
ness, together  with  the  oath  of  the  assignee  that  he  has  sur- 
rendere^i  to  such  assignee  such  evidences  of  deposit,  with  the 
receipts  thereon  given  to  the  defendant  by  the  holders  of  them.^ 

§  3718.  That  the  Defendant  was  Keleased  from  his  Obll- 
g-atlon  by  the  Corporation.  —  Defenses  of  this  kind  are  gen- 
erally futile,  except  in  the  cases  of  a  bona  fide  compromise 
between  the  corporation  and  the  shareholder  of  a  disputed 
claim,^  the  doctrine  being  that  the  capital  stock  of  a  corpora- 
tion, and  especially  its  unpaid  subscriptions,  is  a  trust  fund  for 
the  benefit  of  its  general  creditors.  It  follows,  as  a  necessary 
inference,  in  the  language  of  the  Supreme  Court  of  the  United 
States,  —  "that  the  governing  officers  of  a  corporation  cannot,, 
by  agreement  or  other  transaction  with  the  stockholder,  release 
the  latter  from  his  obligation  to  pay,  to  the  prejudice  of  its 
creditors,  except  by  fair  and  honest  dealing  and  for  a  valuable 
consideration."^  Moreover,  on  principles  already  discussed,*" 

'  Burkinshaw  v.  NicoUs,  3  App.  the  author  in  a  former  title  {ante, 

Cas.  1004.  §  1665,  et  seg.).  The  doctrine  of  the- 

'  Jones  V.  WUtberger,  42  Ga.  575.  text  is  maintained  in  its  full  vigor  by 

'  Ante,  §§  1511,  1553.  some  of  the  State  courts.     Gogebic 

*  Sawyer  v.  Hoag,  17  Wall.  (U.  S.)  Investment  Co.  v.  Iron  Chief  Mining 

610;   s.  c.  10  Myer  Fed.  Dec,  §  152.  Co.,  78 Wis.  427;  23  Am.  St.Eep.417r 

The  extent  to  which  the  same  court  Eepublic  Life  Ins.  Co.  v.  Swigert,  135^- 

has  gone  in  breaking  down  this  salu-  111.  150 ;  «.  c.  25  N.  E.  Eep.  680. 
tary  doctrine  has  been  considered  by  '  Ante,  §  1395,  et  seg. 
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mo  extrinsic  or  collateral  agreements  between  a  subscriber  and 
"the  promoters  or  agents  of  a  corporation,  who  obtained  his 
--subscription  for  capital  stock,  which  is  absolute  on  its  face, 
ninless  they  amount  to  fraudulent  representations,  can  dis- 
"Charge  or  reduce  his  liability  as  a  stockholder.^  Nor  does  the 
■question  whether  the  creditor  was  such  before  or  after  the 
-attempted  release  necessarily  affect  the  question,  though  his 
position  is  undoubtedly  strengthened  if'  he  became  a  creditor 
subsequent  to  the  attempted  release  and  without  knowledge  of 
it.  A  fraudulent  release  by  a  corporation  of  an  unpaid  sub- 
scription to  an  increase  of  its  capital  stock  is  void,  even  as 
^against  a  debt  arising  before  the  stock  was  so  increased.^ 
Therefore,  a  resolution  by  a  board  of  directors  of  an  insurance 
company,  that  all  the  stockholders  who  should  pay  five  per 
■cent  on  their  respective  shares,  and  surrender  their  certificates 
ito  the  company,  should  have  the  privilege  of  retiring  from  the 
•company  and  withdrawing  their  stock  notes,  was  void;  and  it 
was  none  the  less  void,  because  there  may  have  been  enough 
;assets  left  to  pay  all  the  creditors;  the  governing  principle 
being,  that  the  directors  of  a  corporation  are  its  agents  with 
limited  powers,  conferred  upon  them  for  the  purpose  of  con- 
■ducting  the  affairs  of  the  company,  and  promoting  the  end  of 
its  creation;  which  does  not  include  any  power  to  give  away 
Tits  funds,  thus  depriving  it  of  the  means  of  prosecuting  its 
business ;  and  that  the  stockholders  have  a  right  to  claim  that 
-other  stockholders  should  not  be  released  by  the  directors 
without  their  consent.^ 

§  3719.  That  the  Personal  Lilability  of  the  Stockholders 
has  been  Waived  or  Released  by  Contract. —  The  fact  that 
"the  articles  of  association  of  the  corporation  exonerate  the 
stockholders   from  personal  liability  makes  no  difference.*     It 

1  OUesheimer  v.  Thompson  Man.  in  Spackman  v.  Evans,  L.  R.  3  H.  L- 
■Co.,  ii  Mo.  App.  172.  186;    and  Bedford  R.  Co.  v.  Bowser, 

2  Carter  v.  Union  Printing  Co.,  64  48  Pa.  St.  29 ;  denying  Dorr  v.  Stock- 
^rk.  676;  16  S.  W.  Rep.  579.  dale,  19  Iowa,  269. 

3  Gill  V.  Balis,  72  Mo.  424;    citing  *  Ante,  §  2926. 
and  following  the  principle  laid  down  ' 
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is  not  competent  to  the  stockholders  thus  to  establish  £t 
private  contract  among  themselves  which  can  put  them  beyond 
the  power  of  the  Legislature  under  the  reservation  contained 
in  the  general  act.^  But  the  security  of  the  superadded  indi- 
vidual liability  of  the  stockholders  is  undoubtedly  one  which 
the  creditors  may  waive;^  and  no  reason  exists  why  a  partic- 
ular creditor  may  not  waive  this  security  by  a  contract  with 
the  corporation.  In  such  a  case  the  corporation  would  be- 
understood  as  making  stipulation  for  the  benefit  of  its  stock- 
holders and  as  their  agent.  Nor  is  this  rule  changed  by  the- 
fact  that  the  personal  liability  of  the  stockholders  is  created 
by  a  clause  in  the  constitution  of  the  State.  It  has  been  held 
that  this  result  is  reached  by  the  insertion  of  a  stipulation  to 
that  effect  in  all  the  contracts  of  the  corporation."  Such  a 
waiver  would,  of  course,  be  ineffectual  if  it  could  be  merged^ 
or  rather  submerged,  by  the  ,recovery  of  a  judgment  against 
the  corporation.  Clearly,  as  such  a  judgment  does  not  in  it» 
nature  adjudicate  the  question  of  the  ulterior  liability  of  the- 
stockholders  to  satisfy  it,  it  does  not  estop  them  from  show- 
ing that  there  was  such  a  condition  in  the  contract;  to  this; 
extent  they  may  go  behind  the  judgment.* 

§  3720.  Interpretation  of  Such  Contracts  of  "Waiver.  —  If; 

has  been  held  that  a  provision  in  bonds  issued  by  a  corpora- 
tion, that  no  stockholders  shall  be  individually  liable  thereon^ 
does  not  exempt  them  from  the  obligation  of  paying  an_r 
unpaid  balance  due  to  the  company  for  the  benefit  of  creditor* 

'  Matter  of  Lee  &  Co.   Bank,  21  note."  He  afterwards  recovered  judg- 

N.  Y.  9 ;  Matter  of  Eeciprocity  Bank,  ment  against  the  corporation  in  an 

22  N.  Y.  9.  action  at  law  upon  tfie  note.    It  wa»- 

'  Ante,  4  3008.  held,  on  a  bill  in  equity  against  the- 

'  French  v.  Teschemaker,  24  Cal.  stockholders  of   the    corporation,  to 

518.  enforce  payment  of   the    judgment^ 

'  A  promissory  note,  signed  -with  that  it  was  meant  that  there  should 

the  name  of  a  corporation  by  its  treas-  be  no  statutory  liability  on  the  part 

urer,  and  indorsed  with  its  name  by  of  the  stockholders ;    and  that  this 

its  directors,  was  delivered  to  a  per-  agreement  was  admissible  in  defense, 

son,  under  an  oral  agreement  between  and  was  not  merged  in  the  judgment., 

him  and  the  corporation  "  that  there  Brown    v.  Eastern    State    Co.,    134 

should  be  no  personal  hability  on  the  Mass   590. 
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holding  judgments  upon  the  bonds,  but  that  it  refers  only  to 
their  statutory  individual  liability.* 

§  3721.  That  the  Defendant's  lilahility  was  Divested  by 
Transfer. — Tuis  reopens  an  extensive  subject  already  con- 
sidered.* Roundly  stating  the  governing  principle,  it  is  that 
if  the  stockholder  had  made  an  out-and-out  hona  fide  transfer 
of  his  shareSjprior  to  the  time  when  the  corporation  contracted 
tlie  particular  debt,  he  is  not  liable  to  the  creditor;  and  he  is 
entitled  to  show  this  fact;  and  it  is  error  to  exclude  evidence 
offered  by  him  to  that  end.' 

§  3722.  That  the  Defendant  has  been  Discharged  in 
Bankruptcy.  —  It  may  be  assumed  that  where,  in  case  of  the 
bankruptcy  of  the  stockholder,  his  shares  pass  to  his  assif:;nee, 
to  be  disposed  of  with  the  rest  of  his  estate,  for  his  creditors, 
and  he  receives  his  discharge  from  the  court  of  bankruptcy, 
this  will  end  his  contractual  liability  in  respect  of  the  shares.* 
But  the  rule  does  not  compel  an  assignee  in  bankruptcy  to 
accept  onerous  property  of  the  bankrupt;' and  it  does  not,  there- 
fore, follow,  from  the  mere  fact  that  the  person  has  been  dis- 
charged in  bankruptcy,  that  his  title  to  shares  held  by  him  in 

^  Preston  V.Cincinnati  &c.  E.  Co.,  Burnside,    5  Exch.   129;    Ex   parte 

36  Fed.  Eep.  54;  s.  c.  1  L.  K.  A.  140.  Davis,  3  Ch.   Div.   463;    Streeter  v. 

*  Ante,  §  3221,  et  seg.  Sumner,  31  N.  H.  542;  Amoryt;.  Law- 

*  In  an  action  by  the  creditor  of  a  rence,  3  Cliff.  (U.  S.)  523;  Rugely  v. 
manufacturing  corporation  to  enforce  Robinson,  19  Ala.  404 ;  Levi  v.  Ayers, 
the  liability  of  a  stockholder  for  the  3  App.  Oas.  842 ;  Turner  v.  Eichard- 
amount  unpaid  on  his  stock,  under  son,  7  East,  335  (case  of  a  lease 
Laws N.  Y.  1848, ch. 40,  §  10, the exclu-  chargeable  with  rent);  Wheeler  v. 
sion  of  evidence  offered  by  defendant  Bramah,  3  Camp.  340  (a  similar  case) ; 
to  prove  the  sale  and  transfer  of  her  Martin  v.  Black,  9  Paige  (N.  Y.),  641 
stock  before  the  indebtedness  of  the  (receiver  not  bound  to  accept  onerous 
company  accrued, is  prejudicial  error;  lease,  though  if  he  takes  it,  he  takes 
for,  if  established,  the  transfer  would  it  cum  onere).  See,  generally,  to  the 
have  been  a  complete  defense  to  the  same  principle,  Gibson  v.  Carruthers, 
action.  Tucker  v.  Gilman,  121  N.  Y.  8  Mees.  &  W.  321,  333.  Under  the 
189;  s.c.  24  N.E.  Rep.  302;  affirming  modern  English  rule  he  is  allowed, 
«.  c.  45  Hun  (N.  Y.),  193.  when  he  finds  the  burden  unprofit- 

*  Marr  v.  West  Tennessee  Bank,  4  able,  to  unload  it:  Ex  parte  Davis,  3 
Lea  (Tenn.),  578,  588,  589.  Oh.  Div.  463. 

'  South    Staffordshire    E.    Co.  r. 
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a  corporation  has  been  divested,  or  that  his  contingent  liabil- 
ity in  respect  of  such  shares  has  been  dissolved  by  his 
discharge/  It  follows  that,  in  a  proceeding  to  charge  a 
stockholder,  a  plea  of  bankruptcy  will  not  be  good  unless  it 
alleges  the  assignment  of  the  shares  to  the  assignee  in  bank- 
ruptcy.'' Moreover,  where  the  contract  of  subscription  pur- 
sues the  usual  form,  and  consists  of  an  agreement  to  pay  in 
such  installments  as  may  be  required,  a  discharge  in  bank- 
ruptcy will  not  bar  an  action  for  installments  not  called  for 
prior  to  the  discharge;  since  such  uncalled-for  installments 
were  not  provable  in  the  bankruptcy  proceeding  against  the 
defendant's  estate.'  Nor  will  a  discharge  under  the  insolvency 
laws  of  one  State  operate  to  release  resident  stockholders  of 
the  corporation  domiciled  in  another  State,  and  existing 
under  the  laws  of  such  other  State.  Thus,  a  discharge  under 
the  insolvent  law  of  Maryland  will  not  release  from  liability 
a  stockholder  of  a  Virginia  corporation  who  resides  in  Mary- 
land, although  the  remedy  against  him  is  sought  in  the  courts 
of  Maryland.* 

§  3723.  Whether  Assignee  in  Bankruptcy  can  be  Made  a 
Contributory.  —  The  answer  to  this  question  seems  to  depend 
upon  an  inquiry  whether  the  assignee  actually  accepted  the 
shares,  as  elsewhere  stated.'  An  assignee  in  bankruptcy  is 
not  bound  to  accept  onerous  property  of  the  bankrupt,  but  has 
his  election  to  accept  or  reject  it,  and  this  doctrine  applies  to 
corporate  shares.  In  order,  then,  to  charge  the  assignee,  or, 
more  strictly,  the  assigned  estate  in  his  hands,  with  any  lia- 
bility in  respect  of  the  shares,  it  is  necessary  to  show  that  the 
assignee  elected  to  accept  them;  and  the  mere  fact  that  he  took 
possession  of  the  estate  of  the  bankrupt,under  a  general  assign- 
ment of  all  his  estate,  does  not  amount  to  such  an  election.* 


•  Furdoonjee's   case,   3   Ch.    Div.  *  Glenn  v.  Clabaugh,  65  Md.  65; 

264.  s.  c.  3  Atl.  Rep.  902. 

■'  Glenn  v.  Howard,  65  Md.  40,  51;  '  AnU,  §  3208. 

s.  c.  3  Atl.  Eep.  895.  '  Levi  v.  Ayers,  3  App.  Oas.  842 ; 

'  Glenn  v.  Howard,  supra.  American   File   Co.  v.  Garrett,    110 
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§  3724.  AssiiTuee  not  Bound  to  Indemnify  Bankrupt  against 
■Calls.  —  In  the  absence  of  a  special  acceptance  of  the  shares 
by  the  assignee  in  bankruptcy,  and  possibly  without  reference 
"to. it,  the  assignee  is  not  bound,  either  personally  or  out  of  the 
-assigned  estate,  to  indemnify  the  bankrupt  in  respect  of  calls 
"which  he  has  been  made  to  pay  upon  the  shares;  for,  as  was 
said  by  Sir  Barnes  Babcock,  "it  seems  to  be  quite  contrary  to 
the  principle  of  the  laws  relating  to  bankrupts  or  insolvents 
that  the  assignee  taking  the  property  for  division  amongst 
his  creditors  should  be  liable,  either  personally  or  out  of  the 
assets  of  the  estate,  to  indemnify  the  bankrupt  or  insolvent  in 
respect  of  any  claims  to  which  he  may  have  rendered  himself 
liable  in  respect  of  a  particular  portion  of  the  estate,  and  from 
■which  claims  he  has  not  been  discharged  by  his  bankruptcy 
•or  insolvency."^ 

§  3725.  That  the  Defendants  are  Entitled  to  be  Discharged 
:as  Sureties.  —  Where  the  stockholders  have,  in  order  to  gain 
•credit  for  the  corporation,  guaranteed  its  indebtedness,  it  seems 
that  they  will  not  be  allowed  to  set  up, by  way  of  defense,  when 
sued  upon  their  contract  of  guaranty,  matters  which  would 
-operate  to  discharge  them  if  they  were  sureties  for  a  third 
person  merely;  the  reason  being  that  they  ought  to  be 
regarded  as  borrowers  of  the  money,  and,  in  a  sense,  as 
principal  debtors,  rather  than  as  sureties  whose  liability  is 
Mrictissimi  juris} 


V.  S.  288,  295.   In  the  former  of  these  '  Levi  v.  Ayers,  3  App.  Cas.  842, 

■cases,  it  was  held  by  the  House  of  855.    See,  also,  Wilkins  v.  Fry,  1  Mer. 

Xiords,  under  an  Australian  statute  of  244. 

insolvency,  that  an  acceptance  of  the  '  See,  for  an  illustration,  National 

shares  of  the  insolvent  by  his  assignee  Exchange  Bank  v.  Gay,  57  Conn.  224 ; 

■was  not  constituted  by  the  mere  exe-  s.  c.  4  L.  E.  A.  343 ;  17  Atl.  Eep.  555. 

'Cution  of  the  deed  of  transfer,  by  the  The  writer  does  not  think  it  necessary 

-acceptance  of  the  trusts  thereunder,  to  go  further  into  an  analysis  of  this 

.and  a  general  action  in  relation  to  case,  because  it  relates  to  a  question 

those  trusts,  in  the  absence  of  any  spe-  which  lies  somewhat  outside  of  the 

«cial  acts  done  in  relation  to  the  shares,  mere    relation    of    corporation    and 

ievi  V,  Ayers,  supra.  stockholder. 
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Article  V.    Defenses  Affecting  the  Plaintiff's  Demand. 

Section  Section 

3729.  That  the  judgment  against  the     3733.  That  the  debt  was  usurious. 

corporation  was  erroneous  or     3734.  That  the  debt  was  ultra  vires. 
informal.  3735.  That  the  debt  has  been  satisfied 

3730.  That  the  judgment  against  the  in  whole  or  in  part. 

corporation  was  collusive.  3736.  That  the  corporation  has  been. 

3731.  That  the  demand  is  invalid,  the  discharged  in  bankruptcy. 

corporation  having  admitted     3737.  That  the  plaintiff  purchased  hi* 
it-  demand  against  the  corpora- 

3732.  That  the  debt  was  revived  after  tion  at  a  discount. 

being  extinguished. 

§  3729.  That  the  Judgment  agrainst  the  Corporation  was 
Erroneous  or  Informal.  —  We  have  already  had  occasion  to- 
coiisider  the  question  of  the  extent  to  which  the  judgment 
obtained  by  the  creditor  against  the  corporation  is  conclusive 
against  the  stockholder.^  There  is  no  theory  which  ascribes 
any  effect  at  all  to  such  a  judgment,where,  notwithstanding  its- 
rendition,  the  creditor  is  required  to  build  up  his  claim  over 
again  against  the  stockholder.  On  the  contrary,  the  stock- 
holder cannot  object  that  the  judgment  was  irregular  or  erro- 
neous,^—  as,  for  instance,  that  the  judgment  was  founded. 
upon  a  demand  which  was  in  fact  usurious,'  especially  where,, 
as  in  Maine,  the  law  of  the  forum  allows  him  to  prosecute  a- 
writ  of  error  to  reverse  it.*  So,  in  a  motion  for  execution 
against  a  stockholder  under  the  Missouri  statute,  an  infor- 
mality in  entering  the  order  for  execution  is  of  no  avail  to 
the  stockholder,  unless  it  be  such  as  to  render  the  order  a. 
nullity,  —  as,  for  instance,  a  failure  to  recite  that  the  court 
found  the  issues  in  favor  of  the  plaintiff.'  For  the  same  rea- 
son, it  is  obviously  no  defense  to  such  a  motion  that  there- 

'  Ante,  5  3392,  et  seq,  it  is  only  necessary  for  it  to  appear 

'  Oame  v.  Brigham,  39  Me.  35.        ,  that  the  court  had  jurisdiction  of  the- 

'  Ohaffin  V.  Oummings,  37  Me.  76.  Subject-matter   of  the  action  and  of 

*  Merrill  v.  Suffolk  Bank,  31  Me.  the  parties,  and  that  a  judgment  had 

57 ;  «.  c.  50  Am.  Dec.  649.  in  fact  been  rendered.     All  else  is 

'  Pickering  v.  Templeton,   2  Mo.  form  only."    Maxwell  v,  Stewart,  22: 

App.  424,  430.    The  court  approved  Wall.  (U.  S.)  77.    See,  also,  Grignon 

the   language  of  Waite,  0,  J.,  that  v.  Astor,  2  How.  (U.  S.)  319;  Martin. 

"  to  make  a  record  valid  on  its  face,  v,  McLean,  49  Mo.  361. 
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■was  a  variance  between  the  name  of  the  corporation,  as  de- 
scribed in  the  judgment,  and  its  actual  name,  as  shown  in  the- 
articles  of  association,  unless  the  variance  is  substantial. 
Accordingly,  where  a  judgment  was  rendered  against  th& 
"Phoenix  Brewery  Co.,"  and  the  name  of  the  corporation,, 
as  described  in  its  articles  of  association,  was  the  "  Phoenix 
Brewery  Co.,  St.  Louis,  Mo.,"  it  was  held  that  there  was  no- 
substantial  variance,  sines  the  words  "  St.  Louis,  Mo.,"  were^ 
merely  descriptive,  and  no  part  of  the  corporate  name,  and 
might  be  rejected  as  surplusage.*  A  misnomer  of  a  corpora- 
tioji,  not  pleaded  in  abatement,  is  disregarded,  when  the  name- 
has  not  been  substantially  mistaken."  And,  of  course,  a  judg-. 
ment  against  one  corporation  would  not  lay  a  foundation  for 
a  proceeding  against  a  stockholder  in  another  corporation. 

§  3730.  That  the  Judgfinent  against  the  Corporation  -was-- 
Collusive.  —  One  stockholder,  being  indebted  to  the  corpora- 
tion in  a  greater  amount  than  the  corporation  is  indebted  to 
him,  cannot,  by  transferring  his  right  of  action  against  the 
corporation  to  a  third  person,  and  by  procuring  the  corpora- 
tion to  make  a  sham  defense  to  an  action  brought  by  such 
third  person,  obtain  a  collusive  judgment  against  the  corpora- 
tion, and  make  this  judgment  the  foundation  of  a  motion  for 
an  execution  against  another  shareholder.  In  such  a  case,  if 
the  suit  against  the  corporation  had  been  prosecuted  in  the^ 
name  of  the  real  parties  in  interest,  it  would  have  been  tlio 
duty  of  the  managers  of  the  corporation  to  plead,  by  way  of 
counterclaim,  the  indebtedness  of  the  real  plaintiffs  upon 
their  stock  subscriptions,  and  such  real  plaintiffs  could  not,, 
in  consequence  of  such  indebtedness,  have  recovered  a  judg- 
ment against  the  corporation.  The  law  will  therefore  not- 
allow  them  to  make  such  a  judgment  the  foundation  of  a. 
motion  against  other  stockholders.* 


*  Schaefferv.  PhcenixBreweryCo.,  4Mo.  App.  115,  119;  ante,  §291,  et  seg. 

'  Burnham   v.    Sa-vings    Bank,    5  ^  Franklin    v.  Meno-wn,    10    Mo» 

N.  H.  446;  International  Ins.  Oo.  v.      App.  570;  Menown  v,  Ora-wford,  lO" 
Davenport,  57  Mo.  289.  Mo.  App.  574. 
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§  3731.  That  the  Demand  is  Invalid,  the  Corporation  hav- 
ing Admitted  It.  —  A  statute  of  Massachusetts,*  providing  that 
judgments  against  corporations  shall  not  bind  a  member  unless 
summons  was  left  with  him,  and  that  one  with  whom  summons  is 
left  may  be  admitted  to  defend  in  any  such  action,  and  if  it  shall 
-appear  that  he  is  not  liable,  judgment  for  him  shall  be  entered  on 
"the  issues  joined,  does  not  authorize  a  stockholder  to  interpose  a 
-defense  to  the  demand,  if  that  be  admitted  by  the  corporation's 
•default,  but  only  a  defense  to  his  liability,  —  i.  «.,  on  the  question  of 
xuembership.'  This  decision  would  seem  to  be  contrary  to  sound 
3)rinciple.  The  stockholder  thus  impleaded  with  the  corporation 
may  be  the  only  person  interested  in  resisting  the  particular 
•demand,  and,  as  he  is  before  the  court,  there  would  seem  to  be  no 
legal  difficulty  in  hearing  any  defense  that  he  might  choose  to  offer. 
We  have  already  had  occasion  to  note  a  view  taken  in  Maine,  which 
ds  quite  contrary  to  this  of  Massachusetts,  namely,  that  the  stock- 
liolder  may  even  maintain  error  on  the  judgment  against  the  cor- 
j)oration;°  but,  as  we  have  seen,*  he  is  in  general  bound  by  it. 

§  3732.  That  the  Debt  was  Revived  after  heing  Extin- 
_:guished.  —  Where  two  corporations  make  a  valid  agreement 
Tvhereby  an  indebtedness  of  one  corporation  is  extinguished 
or  assumed  by  the  other,  it  is  competent  for  such  corporations, 
lay  mutual  agreement  duly  made,  to  rescind  such  agreement, 
Teinstate  the  liability  of  the  corporation  so  discharged,  and 
jlace  the  parties  in  statu  quo;  and  the  stockholders  of  the 
•debtor  corporation  in  such  case  will  become  personally  liable 
for  their  respective  proportionate  shares  of  the  liabilities  so 
•created  or  reinstated.'  The  theory  of  this  decision  is  that,  in 
the  absence  of  fraud  and  collusion,  whatever  corporate  action 
•created  a  valid  liability  of  the  corporation,  created,  under  the 
constitution  and  laws  of  California,  a  demand  to  which  the 
individual  liability  of  the  stockholders  attached. 

1  Mass.  Stat,  of  1851,  ch.  315.  Thayer  v.  Union  Tool  Co.,  4  Gray 

«  Holyoke  Bank  v.  Goodman  &c.  (Mass.),  75. 
•Co.,  9  Gush.  (Mass.)  576;  recognized  •  Ante,  §  3406. 

in  Utley  v.  Union  &c.  Co.,  11  Gray  *  Ante,  §  8392,  et  seq. 

(Mass.),  139;  Farnum  v.  Ballard- Vale  "  Borland  v.  Haven,  37  Fed.  Eep. 

.&C.,  12  Gush.  (Mass.)  507.    Compare  394. 
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§  3733.  That  the  Debt  was  Usurious.  —  Where  the  bills  of 
a  bank  were  sold  by  its  officers  on  a  usurious  contract,  a  sub- 
sequent bona  fide  purchaser  of  them  was  entitled  to  recover  of 
the  stockholders  the  full  nominal  value  thereof,  under  a. 
statute  making  the  stockholders  liable  for  the  ultimate  redemp- 
tion of  their  respective  proportions  of  the  circulation,  without- 
any  deduction  on  account  of  usury .^ 

§  3734.  That  the  Debt  was  Ultra  Vires.  —  Whether  the 
stockholder  can,  especially  after  the  creditor  has  reduced  his- 
demand  to  a  judgment  against  the  corporation,  defend  against 
his  liability  on  the  ground  tliat  the  corporation  had  no  power 
to  create  the  debt, —  must  be  regarded  as  doubtful,  in  view  of 
what  has  already  been  said  concerning  the  conclusiveness  oT 
the  judgment  against  the  corporation  for  the  purpose  of  charg- 
ing the  shareholder.^  If  the  defense  is  simply  that  the  con- 
tracting of  the  debt  was  ultra  vires  the  agent  of  the  company,., 
then  the  case  does  not  present  so  rnuch  difficulty;  for,  unless 
tlie  stockholders  in  general  meeting  have  promptly  disaffirmed,., 
and  unless  the  benefits  received  under  the  ultra  vires  contract 
have  been  tendered  back,  then,  upon  well-settled  principles- 
obtaining  in  the  law  of  agency,  ^ratification  will  be  presumed.* 
But  if  the  contract  was  ultra  vires  the  corporation  itself,  —  if 
the  act  done  was  one  which  the  whole  body  of  stockholders,, 
voting  unanimously  in  general  meeting,  were  incompetent  to- 
do,  because  beyond  their  granted  powers  or  prohibited  to  them 
by  positive  law,  —  then  the  question  may  present  more  dif- 
ficulty. But  the  tendency  manifestly  is  to  hold  corporations- 
and  their  members  estopped  from  urging  defenses  of  this- 
kind.*  It  has  been  held,  in  a  case  where  a  demand  on  which. 
it  was  sought  to  make  the  stockholders  of  a  national  bank 
liable  had  been  reduced  to  judgment  against  the  corporation,, 
that  it  was  proper  to  re-examine  the  claim  for  the  purpose  of 

*  Grew  V.  Breed,  10  Met.  (Mass.)      .Frost  v.  Saratoga  Mutual  Ins.  Co.,  5- 
569.  Denio  (N.  Y.),  154;  s.  c.  49  Am.  Dec> 

'  Ante,  §  3392,  et  seq.  234;  Eoyal  British  Bank  t;.  Turquand^ 

'  Post,   ch.  104,   art.  4.  6  El.  &  Bl.  327 ;  Ee  AthenKum  Liie= 

*  Mosa  V.  Averell,  10  N.  Y.  449 ;      Ins.  Co.,  4  Kay  &  J.  549. 
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.ascertaining  whether  it  was  a  demand  of  such  a  nature  that  the 
individual  liability  of  the  stockholders  attached  to  it  under 
the  governing  statute;  and  it  was  also  held  that  the  liability 
•of  such  stockholders  in  national  banks  is  restricted  to  such 
■cuntracts,  debts,  and  engagements  as  the  bank  has  entered 
into  in  the  ordinary  course  of  its  business;  and,  the  debt  under 
•examination  not  being  a  debt  of  that  kind,  the  stockholders 
were  discharged.^  But,  in  general,  the  conclusion  must  be 
that  the  stockholder  will  be  able  to  set  up  against  the  validity 
•of  tlie  demand  of  the  creditor  the  defense  of  ultra  vires,  only 
where  the  nature  of  the  proceeding,  the  terms  of  the  govern- 
ing statute,  or  the  rules  of  procedure  in  the  particular  forum, 
allow  him  to  contest  the  merits  of  that  demand  on  any  other 
ground.'' 

§  3735.  That  the  Debt  has  been  Satisfied  in  Whole  or  in 
rart.  —  It  is  scarcely  necessary  to  say  that  "  whatever  satis- 
fies or  extinguishes  the  debt  as  to  the  corporation,  extinguishes 
a,lso  the  liability  of  the  stockholders,  because  the  creditor  can 
claim  only  one  satisfaction  of  the  debt." '  So,  whenever  the 
■debt  of  a  corporation  is  satisfied  in  part, —  as  by  the  sale  of 
property  which  has  been  mortgaged  or  pledged  to  secure  it, 
this  is  pro  tanto  a  discharge  of  the  liability  of  the  stockholders, 
and  thereafter  each  one  remains  liable  only  for  his  proportion 


1  Schrader  v.  Manufacturers'  Nat.  Life  Ins.  Co.  v.  Pooley,  1  Giff.  102  ; 

Bank,  133  U.  S.  67.  e.  c.  affirmed  on  appeal,  5  Jur.  (n.  b.) 

'  See  Schoonover  v.  Hinckley,  48  129,  where  debenttires   issued  by  a 
Iowa,  82,  where  it  was  held  that  the  company  were  overthrown  in  equity 
judgment    against    the    corporation  after  the   commencement  of   wind- 
precluded  the  stockholder  from  set-  ing-up  proceedings ;  and  in  Cox  x . 
ting  up  that  the  corporation  did  not  Gould,  4  Blatchf.  (U.  S.)  841,  where 
owe  the  debt.    The  defense  was  sue-  a  stockholder  successfully  defended 
cessful  on  the  ground  of  ultra  vires  in  on  the  ground  that  the  transaction 
Sumner  v.  Marcy,  3  Woodb.  &  M.  was  in  fraud  of  a  statute.    But  in 
(U.  S.)  105;   in   Planters'  Bank   v.  Moss  ?;.  Averell,  10  N.  Y.  449,  it  failed 
Bivingsville    &c.    Co.,  10    Eich.    L.  on  the  ground  of  estoppel. 
<S.  0.)  95,  where  the  question  was  '  Young  v.  Eosenbaum,  39   Cal. 
merely  that  of  the  authority  of  the  646,  654. 
contracting  agent ;  and  in  Athenseum 
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of  the  indebtedness  of  the  corporation  after  the  proper  credits 
liave  been  made.* 

§  3736.  That  the  Corporation  has  been  Discharged  in 
Bankruptcy. — A  discharge  of  the  corporation  under  a  bank- 
Tupt  or  insolvent  law  will  operate  to  extinguish  the  debt  as 
4igainst  the  stockholders,  and  release  them  from  a  personal  lia- 
bility for  it  imposed  by  a  constitutional  or  statutory  provision.^ 
But  it  will  not  release  a  personal  liability  denounced  by  a  statute 
against  the  directors  grounded  on  their  own  misprisions, — 
as  a  liability  for  debts  contracted  before  the  capital  stock  of 
■the  corporation  has  been  paifi  in.  The  reason  is,  that  such  a 
liability  is  a  direct  liability  from  the  directors  to  the  creditor, 
-and  is  not  derivative  through  the  corporation,  and  is  conse- 
-quently  not  afifected  by  the  discharge  of  the  corporation  from 
"the  obligation  of  paying  the  debt.' 

§  3737.  That  the  Plaintiff  Purchased  His  Demand  agrainst 
the  Corporation  at  a  Discount. — It  is  obviously  no  defense 
■whatever  on  the  part  of  the  stockholder  that  the  demand  of 
i;he  plaintiff  against  the  corporation  was  purchased  by  him  at 
-a  discount,  even  after  the  corporation  was  insolvent,  provided 
"the  plaintiff  stood  in  no  fiduciary  relation  to  the  corporation; 
-since  a  man  may  lawfully  buy  up  dishonored  claims  at  any 
price  at  which  he  can  get  them,  and  enforce  them  against 
"their  obligees,  and  avail  himself  of  any  security  which  may 
attach  to  them.*  Accordingly,  it  has  been  held  that  one  who 
■buys  bank  bills  of  a  broker,  at  a  discount,  under  an  agreement  to 
keep  them  from  circulation  for  a  certain  time,  is  entitled  to 
"the  statute  remedy  against  the  stockholders  for  the  fall 
amount  of  the  bills,  unless  he  has  notice,  when  he  buys  them, 
that  they  are  improperly  issued  by  the  officers  of  the  bank; 

'  San  Jose  Savings  Bank  v.  Pharis,  58  Gal.  380. 

'  Mohr  V.  Minnesota  Elevator  Co.,  *  Coquard  v.  Prendergast,  35  Mo. 

40  Minn.  343;  s.c.  41  N.  W.  Rep.  App.  237;  Re  Humber  Iron  Works 
1074.  Co.,  L.  R.  8  Eq.  122;  Walker  v.  Still- 

'  First  Nat.  Bank  v.  Hingham  well,  U.  S.  Giro.  Gt.  East.  Dist.  Mo., 
Man.  Co.,  127  Mass.  563.  cited  in  2  Thomp.  Stockh.,  §  394. 
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but  such  a  sale  to  him  by  a  broker  is  not  evidence  of  suclk 
notice.^  On  the  contrary,  where  the  creditor  proceeded  in. 
equity  against  the  holder  of  stock  whicli  had  been  issued  as- 
a  bonus,to  compel  him  to  pay  up  so  much  thereof  as  was  nec- 
essary to  satisfy  the  creditor's  demand,  and  a  demurrer  was- 
interposed  to  his  complaint,  it  was  held  that  it  was  not  sufiB- 
cient,  but  the  complaint  having  disclosed  that  the  plaintiff  was- 
merely  the  assignee  of  the  demand,  —  it  was  necessary  further 
to  disclose  what  the  plaintiff  paid  for  it;  and  further, that  the- 
allegation  that  the  plaintiff  paid  a  valuable  consideration  for  it- 
was  not  a  good  disclosure,  since  the  consideration  might  have^ 
been  no  more  than  one  dollar.* 


Article  VI.    Defenses  Relating  to  the  Conduct  of  the;. 
Ckeditor,  Affecting  His  Demand. 


Section 

3740.  That  the  plaintiff  has  taken  out 

execution  against  the  corpo- 
ration. 

3741.  That  the  corporation  has  gone 

into  bankruptcy,  and  that  the 
creditor  has  received  divi- 
dends. 

3742.  That  the  complainants  have  re- 

ceived a  dividend  from  an  as- 
signee of  the  corporation. 

3743.  That     the    plaintiff    failed    to 

present  his  claim  to  the  re- 
ceiver. 

3744.  That  the  plaintiff  has  been  se- 


Section 

cured  by  a  pledge  of  the  cor- 
porate property. 

3745.  That  the  plaintiff  granted  ex- 

tensions of  time  to  the  corpo- 
ration. 

3746.  That  the  plaintiff  has  compro- 

mised    with     other     stock- 
holders. 
^That  the  plaintiff  has  released. 

other  stockholders. 
That    the    plaintiff    took    an. 
assignment  of  debts  due  the- 
corporation,  and  then   com- 
promised with  the  debtors. 


3747. 


3748. 


§  3740.  That  the  Plaintiff  has  Taken  out  Executioik 
ag-ainst  the  Corporation.  —  In  an  action  by  a  judgment- 
creditor  of  a  corporation  against  a  subscriber  to  its  stock  who- 
has  not  fully  paid  therefor,  founded    upon  a  statute  whiclv 


'  Grew  V.  Breed,  10  Met.  (Mass.) 
569. 

'  Hospea    v.    Northwestern    Man. 

&c.  Co.,  48  Minn.  174,  199;  s.  c.  31 

Am.  St.  Rep.  637;  15  L.  R.  A.  470; 

45  Alb.  L.  J.  277;   36  Am.  &  Eng. 
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The  author  quotes  this  decision  with 
reserve,  believing  that  on  this  and  on^ 
other  points  it  is  over-reasoned  and 
unsound,  though  possibly  the  right. 
result  may  have  been  reached. 


DEFENSES  TO  ACTIONS.     [3  Thomp.  Corp.  §  3741. ■ 

does  not  require  such  creditor  to  issue  execution  on  his  judg- 
ment against  the  corporation  before  bringing  suit  against  the 
delinquent  subscriber,  the  fact  that  he  did  so  issue  execution, 
and  caused  a  seizure  and  sale  thereon  of  personal  property  of 
the  corporation  in  part  satisfaction  thereof,  cannot  prejudice 
him,  since  this  is  for  the  benefit  of  defendant.* 

§  3741.  That  the  Corporation  has  Gone  into  Bankruptcy 
and  that  tTie  Creditor  has  Received  Dividends.  —  By  section 
21  of  the  late  Bankrupt  Act,^  if  a  corporation  or  joint-stock 
company  became  bankrupt,  no  discharge  could  be  granted  to 
any  such  corporation  or  company,  or  to  anj'  officer  or  mem- 
ber thereof.  In  view  of  this  provision,  it  has  been  held  that 
the  bankruptcy  of  a  corporation  did  not  dissolve  it,  nor  did 
the  proof,  by  a  creditor,  of  his  claim  in  the  court  of  bank- 
ruptcy prevent  him  from  recovering  a  judgment  against  a 
stockholder'  for  so  much  of  his  claim  as  remained  unpaid,  or 
against  the  corporation,  for  the  purpose  of  charging  its  officers 
and  stockholders  therewith.*  The  same  rule  obtains  under 
the  Massachusetts  statute  of  insolvency.*  The  principle 
underlying  these  decisions  is  that  neither  a  court  of  law  nor 
of  equity  has,  by  virtue  of  its  general  powers,  jurisdiction  to 
dissolve  a  corporation  at  the  suit  of  a  private  person.  The 
exercise  of  such  a  jurisdiction  can  only  be  justified  by  the 
existence  of  au  express  statute.'  There  was  no  provision  in 
the  late  Bankrupt  Act  to  the  effect  that  an  administration 
of  the  assets  of  a  corporation  in  bankruptcy  should  have  the 
efifect  to  dissolve  the  corporation;  and  therefore  it  would  not 

>  Grindle  v.  Stone,  78  Me.  176 ;  «.  c.  '  Stat.  Mass.  1851 ,  ch.  327 ;  Coburn 

3  Atl.  Eep.  183.  v.  Boston  Papier  Mach6  Co.,  10  Gray 

'  Stat.  U.  S.  1867,  ch.  176  (Rev.  (Mass.),  243;   Johnson  v.  Somerville 

Stat.,  §  5122).  Dyeing  Co.,   15  Gray   (Mass.),  216. 

'  Shellington  v.  Howland,  53  N.  Y.  Compare    Morse    v.    Reed,   13    Met. 

371;  Birmingham  Bank  v.  Keck,  55  (Mass.)    62;    Barker   v.   Haskell,    9 

How.  Pr.  222.  Cush.  (Mass.)  218;  First  Nat.  Bank 

*  Chamberlin    v.  Huguenot    Co.,  v.  Hingham   Man.    Co.,    127    Mass. 

118  Mass.  532;  Folger  v.  Columbian  563. 

Ins.  Co.,  99  Mass.  267;  s.  c.  96  Am.  *  Folger  v.  Columbian  Ins.  Co.,  99 

Dec.  747.  Mass.  267,  276;  s.  c.  96  Am.  Dec.  747. 
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be  deemed  to  have  such  an  effect,  wtere  to  give  it  such  an 
operation  would  prejudice  the  rights  of  creditors,  although 
the  contrary  view  would  obtain  where  it  was  necessary  to  save 
tbeir  rights.*  Where  the  operation  of  a  State  insolvency  law 
is  to  discharge  a  corporation  in  like  manner  as  an  individual 
debtor,  a  release  and  a  judgment  discharging  a  corporation 
debtor  releases  and  discharges  the  stockholders  from  a  per- 
sonal liability.'' 

§  3742.  That  the  Complainants  have  Received  a  Divi- 
dend from  an  Assignee  of  the  Corporation. — The  fact  that 
the  corporation  has  made  an  assignment  of  its  assets  for  the 
benefit  of  its  creditors,  and  that  the  complainants  have 
received  a  dividend  from  the  assignee, — in  the  particular 
case  of  sixty  per  cent, — thereby  ratifying  the  assignment, — 
has  been  held  no  defense  against  their  right  to  seek  satisfac- 
tion of  their  claims  thus  reduced,  by  a  legal  or  equitable  pro- 
ceeding against  the  assets  of  the  bank  or  its  stockholders.' 

§  3743.  That  the  Plaintiff  Failed  to  Present  His  Claim 
to  the  Receiver.  —  It  has  been  held  that  where  the  assets  of 
the  corporation  are  placed  in  the  hands  of  receivers,  the  hold- 
ers of  its  bills,  who  do  not  present  their  claims  to  the  receiv- 
ers, cannot  recover  of  stockholders  the  full  amount  thereof, 
but  only  the  balance  which  they  would  have  been  entitled  to 
recover,  if  they  had  proved  their  claim  before  the  receivers, 
and  obtained  part  payment.* 

§  3744.  That  the  Plaintiff  has  been  Secured  by  a  Pledge 
of  Corporate  Property. — The  doctrine  that  a  shareholder,  even 
in  respect  of  a  superadded  individual  liability,  is  not  a  surety,^ 
has  been  pushed,  in  California,  to  the  extent  of  holding  that 
it  is  no  bar  to  a  suit  against  a  stockholder, to  recover  a  ratable 
proportion  v)f  the  debts  of  the  corporation,  that  the  personal 

'  State  Savings  Asso.  v.  Kellogg,  °  CityBank«.  Crosslan(l,65Ga.734. 

62  Mo.  583.  *  Grew  v.  Breed,  10  Met.  (Mass.) 

'  Mohr  V.  Minnesota  Elevator  Co.,  569. 

40  Minn.  343;  41  N.  W.  Eep.  1074.  '  Ante,  §§  3001,  8025,  3077,  3094. 
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■property-  of  the  corporation  has  been  transferred  to  plaintiff 
-as  security  for  the  indebtedness,  and  remains  in  his  hands  in 
pledge}    The  court,  after  pointing  out  that  it  is  of  the  nature 
-of  the  contract  of  pledge  to  give  the  pledgee  the  right  to  retain 
"the  security  until  the  debt  is  paid,  proceeded  to  say:  "It  fol- 
lows from  this  that  if  the  plaintiff  herein  had  sued  the  cor- 
iporation  upon  its  indebtedness,  such  action  could  have  been 
maintained,  though  the  pledged  property  remained  in  the 
possession  of  the  plaintiff.     This  being  true  of  the  corpora- 
"tion,  a  fortiori  is  it  true  as  to  the  defendant  stockholder  in 
■such  corporation."  *    But  unless,  under  the  governing  statute, 
iihe  liability  of  the  stockholder  is  primary,  like  that  of  a  parU 
~ner,  the  sound  view  would  seem  to  be  that  the  creditor  ought 
to  be  compelled  to  exhaust  his  remedy  against  any  tangible 
assets  of  the  corporation  available  to  him,  before  proceeding 
against  the  stockholder;'  and  that,  where  he  holds  property 
•of  the  corporation  in  pledge,  he  ought  to  foreclose  his  lien  by 
:&  sale  of  the  pledge,  according  to  the  terms  of  the  contract, 
-unless  it  gives  him  a  mere  right  of  retainer. 

§  3746.  That  the  Plaintiff  Granted  I}xtenslons  of  Time  to 
-the  Corporation.  —  This  is  no  defense  to  the  stockholder;  for, 
-although,  as  already  seen,*  the  liability  of  a  stockholder  — 
'especially  a  superadded  statutory  liability  —  is  in  some 
Tespects  analogous  to  that  of  a  guarantor,  and  especially  in 
regard  of  the  principle  that  it  cannot  be  availed  of  so  long 
^s  the  corporation  is  able  to  respond,'  yet,  as  was  said  by 
-an  eminent  judge,  "the  analogy  can  be  pushed  no  further. 
Nullum  simile  quatuor  pedihus  currit.  <The  directors  are  the 
representatives  of  the  stockholders  in  all  their  dealings  with 
•creditors.  When  they  asked  and  accepted  an  extension,  it 
was  an  act  binding  on  the  stockholders.  It  was  their  assent. 
Besides  which,  when  the  extension  expired,  the  debt,  being 
unpaid,  was  revived,  and  was  then  a  debt  newly  contracted  as 

1  Sonoma  Valley  Bank  v.  Hill,  59  »  Ante,  §  3351. 

Cal.  107.  *  Ante,  §  3086,  et  seq.;  Patterson  v. 

»  Ibid.,  p.  111.  Wyomissing  Man.  Co.,  40  Pa.  St.  117. 

'  AnU,  §  3351. 
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far  as  the  then  existing  stockholders  were  concerned  —  and 
for  which  their  liability  under  the  statute  then  accrued.  The- 
ground  upon  which  the  surety  is  discharged  by  time  given  by 
tlie  creditor  on  a  binding  contract  without  his  assent  is,  that 
he  is  thereby  deprived  of  his  right  to  pay  the  debt  and  bring 
suit  immediately  against  his  principal.  It  is  evident  that 
such  a  remedy  would  have  been  eutirelj'  impracticable  in  a 
case  like  the  present."^  But  under  the  construction  placed 
upon  other  statutes,  a  renewal  of  a  corporate  debt  renews  the- 
liability  of  directors  and  stockholders  out  of  existence.^ 

§  3746.  That  the  Plaintiff  has  Compromised  with  Other- 
Stockholders. —  It  is  no  defense  to  such  an  action  tiiat  plain- 
tiff has  made  a  compromise  with  other  stockholders,  and  has- 
attempted  to  compromise  with  defendant,  so  long  as  his  lia- 
bility is  not  thereby  increased.'  Nor  was  it  a  defense,  in  a, 
proceeding  under  a  statute  of  Massachusetts  *  against  directors 
and  stockholders,  that  such  a  director  or  stockholder,  having: 
indorsed  a  note  of  the  corporation  and  become  bankrupt^ 
received,  on  proceedings  for  a  composition,  a  release  from  all 
liability  as  indorser.'  So,  it  has  been  held  that  stockholders- 
in  a  corporation  are  not  released  from  liability  for  their 
unpaid  stock  subscriptions,  under  a  call  made  by  a  judicial 
decree,  by  the  fact  that  a  subsequent  decree  provided  that  the- 
stockholders  paying  a  certain  percentage  within  a  specified 
time  might  be  released,  and  that  other  stockholders  were  so- 
released,  where  they  did  not  avail  themselves  of  such  com- 
promise, especially  when  such  latter  decree  declared  that  the- 
original  decree  shouldfciot  be  suspended  in  its  operations,' 

§  3747.  That  the  Plaintiff  has  Released  Other  Stock- 
holders. —  As  the  liability  of  each  stockholder  is  several,  it  is- 
no  defense  to  an  action  by  a  creditor,  or  by  a  trustee  of  the- 

'  Aultman's  Appeal,  98  Pa.  St.  505',  S.  E.  Rep.  610 ;  s.  c.  21  Am.  St.  Eep. 

515,  opinion  by  Sharswood,  0.  J.  156. 

^  Ante,  §  3117;  post,  §  4196.  *  Mass.  Stat.  1870,  ch.  224,  §  42. 

'  Hall    V.  Klinck,  25   S.   0.   348;  "  First    Nat.     Bank    v.    Hingham 

Howard  v.  Glenn,  85  Ga.  238 ;  s.  c.  11  Man.  Co-,  127  Mass.  563. 
"  Glenn  v.  McAllister,  4b  fed.  Eep.  8t;3. 
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corporation  proceeding  in  right  of  its  creditors,  that  the  plain- 
"tiff  has  settled  with  and  released  other  stockholders.' 

§  3748.  That  the  Plaintiff  Took  an  Assignment  of  Debts  Due 
"the  CoTporation,  and  then  Compromised  with  the  Debtors.  — 

As  already  seen,''  the  creditor  may  waive  his  right  to  enforce  the  indi- 
"vidual  liability  of  the  stockholder;  and  such  a  waiver  seems  to  have 
•arisen  under  the  following  circumstances:  The  notes  of  a  corporation 
were  given  to  two  banks,  and  were  secured  by  two  classes  of  col- 
lateral, the  first  consisting  of  notes  and  obligations  due  to  the 
■corporation,  and  the  second  of  notes,  etc.,  made,  indorsed,  or  guaran- 
teed by  individuals,  members  of  the  corporation.  An  indenture  was 
made  by  the  parties  above  named  and  A.,  assigning  all  the  prop- 
erty of  the  corporation  to  A.  for  the  paj'ment  of  their  debts  to  the 
banks.  The  banks  were  to  use  their  discretion  in  collecting  the 
notes  of  the  first  class,  and  to  apply  the  proceeds  to  the  payment  of 
"their  demands  ^gainst  the  corporation.  The  securities  of  the  second 
■class  were  to  remain  in  the  possession  of  the  banks,  and  were  not  to 
be  collected  until  the  assignee  had  paid  the  property  to  the  creditors. 
The  banks  afterwards  compromised  various  debts  due  to  the  debtor 
•corporation  which  were  included  in  the  first  class  above  named. 
The  amounts  given  up  exceeded  the  balance  due  from  the  corpora- 
tion to  the  banks.  The  compromises  were  made  in  good  faith,  and 
■with  the  assent  of  the  corporation,  given  by  a  vote;  but  those  mem- 
bers who  were  bound  on  the  securities  of  the  second  class  did  DOt 
attend  the  meeting,  and  had  no  legal  notice  of  the  proceedings.  On 
a  bill  in  equity,  brought  by  the  banks  against  these  members,  it  was 
held  that  they  were  discharged  from  liability  on  their  obligations 
by  the  conduct  of  the  plaintifi's.' 

Article  VII.  Defenses  Relating  to  the  Conduct  of  the 
Pkoceeding  to  Charge  the  Stockholder. 

Section  Sbction 

3751.  That  a  receiver  was  improperly      3754.  That  the  decree  of  assessment 

appointed.  was  collusive. 

3752.  That    the   assessment   was   ir-      3755.  That  the  decree  of  assessment 

regular.  authorized  a  compromise. 

3753.  That  the  defendant  did  not  have 

notice  of  the  assessment. 

1  Howard  v.  Glenn,  85  Ga.  238,  261 ;  »  Ante,  §  3008. 

g.  c.  21  Am.  St.  Eep.  156;  11  S.  E.  '  American  Bank  ti.  Baker,  4  Met. 

Hep.  610.  (Mass.)  164. 
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§  3751.  That  the  Beceiver  was  Improperly  Appointed. 

In  an  action  by  a  receiver  to  recover  from  a  stockholder  an 
assessment  upon  his  unpaid  stock,  the  latter  cannot  set  up  a»- 
a  defense  fraud  in  procuring  the  appointment  of  the  receiver,  or 
the  claim  that  the  corporation  is  not  indebted;  since  these 
matters  have  been  adjudicated  in  the  action  resulting  in  the- 
appointment  of  the  receiver.^  So,  the  legality  of  an  appoint- 
ment of  a  receiver  of  a  national  bank  cannot  be  inquired  into- 
by  the  stockholders,  in  an  action  upon  an  assessment  made- 
by  the  Comptroller  of  the  Currency.^ 

§  3752.  That  the  Assessment  was  Irregular.  —  It  may  be- 

stated  as  a  general  rule,  applicable  alike  to  suits  brought  by 
trustees  of  an  insolvent  corporation  appointed  under  statute,*^ 
and  to  assignees  in  bankruptcy,*  and  to  the  Comptroller  of  the 
Currency  under  the  National  Banking  Act,°  tha#  objections  to- 
the  mode  in  which  such  trustees  or  assignees  have  proceeded 
in  making  assessments  upon  the  unpaid  shares  of  stockholders- 
must  be  made  in  the  court  having  jurisdiction  of  the  proceed- 
ings in  chief,  and  cannot  be  made  for  the  first  time  by  the 
shareholder  when  sued  by  the  trustees  or  assignees  to  recover- 
the  amount  so  assessed.     If  the  assessors  had  jurisdiction  to 
make  the  assessment,  errors  committed  by  them  in  assessing- 
stock  not  liable  to  assessment,  or  in  determining  the  amount- 
cf  the  assessment,  should  be  corrected  by  an  application  to 
the  court  having  charge  of  the  bankruptcy  or  winding-up  pro- 
ceeding.*    But  where  the  trustees  have  attempted  to  make  an 
assessment  upon  stockholders  without  first  having  disposed,, 
or  attempted  to  dispose,  of  the  property  of  the  company,  or  to 
collect  its  debts,  this  is  an  objection  which  goes  to  the  juris- 

1  Schoonover  v.  Hinckley,  48  Iowa,  '  Kennedy    v.    Gibson,    8    Wall. 

82.    See  for  analogy,  Stewart  v.  Lay,  (U.  S.)  498,  605;  Cadle  v.  Baker,  20- 

45  Iowa,  604.  Wall.  (U.  S.)  650. 

»  Young  v.Wempe,  46  Fed.  Eep.  354.  •  Hurdv.Tallman,  60Barb.(K.Y.) 

»  As  in  Hurd  v.  Tallman,  60  Barb.  272;  Payson  v.  Stoever,  2  Dill.  (U.  S.) 

(N.  Y.)  272.  427;    Upton  v.  Hansbrough,  6  Chi. 

♦  As  in  Sanger  v.  Upton,  91  U.  S.  Leg.  N.  242;  s.  c.  3  Biss.  (U.  S.)  417  j. 

68 ;  Payson  v.  Stoever,  2  Dill.  (U.  S.)  Sanger  v.  Upton,  91  U.  S.  56. 
427. 
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diction  of  tte  trustees  to  make  the  assessment  at  all.*  Pursu- 
ing the  terms  of  a  statute,  it  was  accordingly  held  that  where 
trustees  of  an  insolvent  corporation  are  acting  without  any 
direction  of  court,  hut  merely  under  the  powers  conferred  by  , 
the  act,  they  must  defer  any  assessment  upon  stockholders  till 
such  time  as  they  have  complied  with  the  provisions  of  the 
act  in  regard  to  disposing  of  the  property  and  collecting  the 
liabilities,  in  order  that  it  may  be  seen  whether  any,  and  if 
any,  what,  assessment  "  is  necessary. 


>!2 


§  3753.  That  tbe  Defendant  did  not  Have  Xotice  ot  the 
Assessment.  —  The  right  of  the  shareholder  to  notice  of  the 
assessment  has  been  considered  in  a  former  chapter,  where  it 
is  seen  that  some  jurisdictions  dispense  with  the  requirement 
of  notice.*  Under  any  theory,  tlie  stockholder  will  be  pre- 
sumed to  have  had  knowledge  of  such  assessments  as  were 
made  while  he  was  a  director,  and  cannot, even  as  against  the 
corporation,  defend  an  action  to  recover  assessments  on  the 
ground  that  he  did  not  have  such  knowledge.* 

§  3764.  That  the  Decree  of  the  Assessment  was  Collusive. 

In  an  action  by  the  trustee,  appointed  by  a  court  to  wind 
up  a  corporation,  to  recover  a  judicial  assessment,  it  is  no 
defense  on  the  part  of  the  shareholder  that  the  decree, — 
although  obtained  iu  a  foreign  State,  which  established  tho 
indebtedness  of  the  corporation,  directed  the  assessment,  and 
appointed  the  plaintiff  as  a  trustee  to  collect  the  same, — 
was  procured  by  collusion  with  one  of  the  directors  of  the 
company.*  The  reason  is  that,  where  a  judgment  is  recovered 
in  one  State  and  is  thereafter  made  the  foundation  of  an 
action  in  another  State,  the  action  cannot  be  defended  on  the 
ground  of  fraud  in  the  concoction  of   the  judgment.     The 

1  Hurd  V.  Tallman,  60  Barb.  (N.  Y.)  »  Ante,  §§  1703,  1748. 

272.  *  Spellier   Electric    Time    Co.    v. 

'  Ibid.    Compare  "Walker  v.  Grain,  Geiger,  147  Pa.  St.  399 ;  g.  c.  1  Pa. 

17  Barb.  (N.  Y.).119 ;  Matter  of  Eeci-  Adv.  Eep.  214;  23  Atl.  Rep.  547. 
procity  Bank,  22  N.  Y.  9 ;  Story  v.  Fur-  »  Hambleton  v.  Glenn,  72  Md.  331, 

man,25N.  y.  214;  Greenwood's  case,  343. 
3  De  Gex,  M.  &  G.  459. 
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judgment  cannot  thus  be  overturned  in  a  collateral  proceed- 
ing, but  the  remedy  of  the  defendant,  if  any,  is  to  impeach  it 
by  a  direct  proceeding  in  equity  in  the  jurisdiction  in  which 
it  was  recovered.*  And,  where  the  stockholder  thus  sued  had 
previously  filed  a  petition  in  the  court  pronouncing  the  decree  of 
assessment,  to  review  that  decree, — it  was  held  that  he  was  now 
estopped  from  setting  up  any  matter  as  a  defense  to  the  action 
which  he  might  have  included  in  his  former  bill  of  review,  on 
the  principle  that  there  must  be  somewhere  an  end  to  litigation.^ 

§  3765.  That  the  Decree  of  Assessment  Authorized  a 
Compromise. —  In  an  action  by  the  trustee  appointed  by  a 
court,  against  a  stockholder,  to  recover  from  him  his  propor- 
tion of  an  assessment  ordered  by  the  court  upon  the  shares 
of  the  stockholders,  a  plea  that  the  decree  provided  that  if  the 
stockholders  would  pay  a  certain  per  cent,  of  their  subscrip- 
tions by  a  given  time,  this  would  be  sufficient  to  satisfy  the 
indebtedness  of  the  corporation,  is  bad,  if  it  fails  to  allege 
that  the  defendant  paid,  or  offered  to  pay,  that  per  cent.' 

Article  VIII.     Other  Defenses. 

Section  Section 

3758.  That  other  CTeditors  are  entitled     3762.  That  there  is  a  solvent  judg- 

to  priority  of  demand.  ment  debtor  other  than  the 

3759.  That  a  prior  judgment  has  been  corporation. 

rendered  against  the  defend-  8763.  That  the  receiver  or  assignee 

ant.  has   been  guilty  of    miscon- 

3760.  That  a  prior  suit  is  pending.  duct  in  dealing  with  the  as- 

3761.  That  the  assets  of  the  corpora-  sets. 

tion  are  unappropriated. 

•  Christmas  v.   Russell,   5  "Wall,  the  relation  of  the  defendant  to  the 

(U.S.)  290;  Maxwell  v.  Stewart,  22  insolvent  corporation  as  a  stockholder. 

Wall.  (U.  S.)  77;  Hanley  v.  Donog-  See  especially  Hawkins  v.  Glenn,  131 

hue,    116    U.    S.   1;    Hambleton    v.  U.  S.  319,  332;  Glenn  d.  Liggett,  135 

Glenn,  72  Md.  331,  348  (citing  the  TJ.  S.  533;  Hambleton  v.  Glenn  (2d 

preceding  cases).    On  this  principle  case),  72  Md.  351;  Glenn  i;.  Williams, 

it  was  held  by  all  the  courts  in  which  60  Md.  93. 

actions  were  brought  against  stock-  '  Hambleton^.  Glenn  (2d  case),  72 

holders  by  the  trustee  appointed  by  Md.  351 ;  citing  Sugg  v.  Thornton,  132 

a  Virginia    court   in    the    litigation  U.  S.  524,  629. 

known  as  "  tfte  G/enre  cases,"  that  the  'Howard  v.  Glenn,   85  Ga.  238; 

decree  was  conclusive  except  as  to  de-  i.  c.  21  Am.  St.  Rep.  156 ;  11  S.  E. 

fenses  which  pertained  especially  to  Rep.  610. 
2712 


DEFENSES  TO  ACTIONS.     [3  Tliouip.  Corp.  §-3760. 

§  3768.  That  Other  Creditors  are  Entitled  to  Priority  of  * 
Demand. — Where,  in  a  general  law  under  which  a  bank  was 
organized,  it  was  provided  that  the  bill-holders  of  the  bank 
should  be  entitled  to  a  priority  of  payment,  it  was  held  tha* 
that  fact  alone  could  not  avail  a  stockholder  made  individually 
liable  for  the  debts  of  the  bank,  in  a  suit  against  him  by  the 
iolder  of  a  draft  issued  by  the  bank.^ 

§  3759.  That  a  Prior  Judgement  has  been  Rendered  agrainst 
-the  Defendant. — If  a  judgment  has  already  been  rendered 
Against  a  stockholder,  in  a  suit  brought  by  or  on  behalf  of  a 
oreditor  or  creditors,  to  the  extent  of  his  liability,  he  may 
plead  such  judgment  as  a  defense  to  a  subsequent  action 
brought  to  charge  him  in  respect  of  the  same  liability,^ 
although  he  has  not  paid  it.'  In  Missouri,  where  a  view  has 
been  taken  contrary  to  the  doctrine  of  Maine,  stated  in  the 
next  section,  in  an  action  against  a  stockholder,  an  answer 
that  another  creditor  has  sued  the  stockholder  and  obtained 
judgmeni,  execution,  and  payment  to  the  full  amount  of  the 
liability  of  such  stockholder,  is  a  good  plea  in  bar,  although 
the  suit  in  which  the  judgment  was  rendered  was  begun  after 
that  in  which  the  answer  was  made.* 

§  3760.  That  a  Prior  Suit  is  Pending.  —  Whether  the  plea 
of  a  prior  action  pending  can  avail  a  shareViolder,  when  sued  in 
Tespect  of  his  individual  liability,  is  pretty  clearly  settled  in 
the  negative;'  and  for  the  reason  that  although,  as  has  been 
■declared  in  Maine,*  a  pending  suit  operates  as  a,lien  or  charge, 
to  the  extent  of  the  amount  therein  claimed,  upon  the  amount 
ior  which  the  defendant  stockholder  is  liable,  yet  this  lien 
or  charge  does  not  become  fixed  unless  the  suit  is  prosecuted 
to  judgment,  —  an  event  which  may  never  happen.  Much, 
therefore,  as  the  law  discourages  a  multiplicity  of  suits,  it  is 

'  Paine  v.  Stewart,  33  Conn.  516.  *  State  Sav.  Asso.  v.  Kellogg,  52 

See  post,  §  3838,  et  leq.  Mo.  583 ;  s.  c.  4  Cent.  L.  J.  332 ;  post, 

'  Woodruff  &  Beach  Iron  Works  v.      §  3840. 
Chittenden,  4  Bosw.  (N.  Y.)  406.  '  Post,  ^  3840. 

»  Bittner  v.  Lee,  25  Mo.  App.  559.  «  Post,  §  3839. 
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•  difficult  to  see  how  the  pendency  of  one  action  can  be  success- 
fully pleaded  in  bar  of  another.  A  court,  however,  mighty 
and  in  some  cases  probably  would,  stay  proceedings  in  the 
•later  suit  in  order  to  await  the  result  of  tlie  earlier,  unless  it. 
should  appear  that  the  earlier  was  collusive,  or  was  not  being 
diligently  prosecuted.  It  was  no  defense  to  an  action  against 
a  stockholder  to  enforce  his  liability  under  a  statute  of  Maine, 
that  other  creditors  had  moved  against  him  before  the  plaintifT 
in  that  suit,  and  had  laid  the  foundation  for  his  liability  to- 
them.  Nor  was  it  enough  to  show  that  suits  had  been  insti- 
tuted and  were  pending  on  such  prior  claims.  The  liability- 
must  be  legally  established  and  fixed,  to  an  amount  which 
exhausts  it,  and  this  must  be  bona  fide,  in  order  to  bar  the- 
prosecution  of  other  claims.^ 

§  3761.  That  the  Assets  of  the  Corporation  are  Unap- 
propriated. —  If  the  corporation  has  other  assets  capable  of 
beijig  called  in,  sufficient  to  satisfy  all  its  creditors,  it  is  a 
fair  inference  from  what  has  already  been  stated^  that  its 
shareholders  ought  not  to  be  charged  with  its  debts,  whether 
in  respect  of  unpaid  stock  or  of  a  superadded  statutory  lia- 
bility. In  other  words,  the  liability  of  the  shareholder  be- 
ing secondary,  he  cannot  be  proceeded  against  while  the 
creditor  has  an   adequate  remedy  against    the  corporation. 

*  But  where  a  stockholder,  proceeded  against  at  law,  sets  up- 
such  a  defense,  he  must,  in  his  plea,  point  out  specifically  tlie- 
property  of  the  corporation  which  remains  available  for  the- 
satisfaction  of  creditors.  A  plea  tluit  the  plaintiff  was  not. 
entitled  to  his  action  at  the  time  it  was  brought,  because  the- 
bank  was  not  at  the  time  insolvent,  but  had  property  and 
assets  whicli  had  not  been  exhausted,  has  been  held  bad  for 
uncertainty;'  and  even  then,  under  other  theories  of  equity 
procedure,  such  a  defense  will  be  unavailable,  because  the- 
return  of  an  execution  nulla  bona  will  be  held  conclusive.* 

>  Ingalla  v.  Dole,  47  Me.  530.  95  Cal.   581 ;    s.  c.   29  Am.  St.  Eep- 

*  Ante,  i  3351.  158;    30  Pac.   Rep.   776;    Baines  u. 
»  Lane  v.  Morris,  8  Ga.  468,  473.  Story  (Oal.),  30  Pac.  Rep.  777. 

*  Ante,  ^  3363;  Baines  v.  Babcock, 
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The  Supreme  Court  of  Iowa  has  taken  the  view  that  where  a 
receiver  of  an  insolvent  banking  company  brings  action  at 
law  against  one  of  its  stockholders  to  recover  in  respect  ofT 
the  amount  for  which  the  latter  is  liable  on  account  of  pay- 
ments not  made  on  his  stock,  and  also  under  a  statute  mak- 
ing him  further  liable  to  the  extent  of  the  par  value  of  his 
stock,  the  latter  cannot  defend  by  showing  that  there  is  a^ 
large  amount  of  uncollected  claims  in  the  hands  of  the- 
plaintiff,  the  proper  assets  of  the  corporation,  against  solvent- 
persons,  adequate  to  pay  all  its  indebtedness  without  calling- 
upon  its  stockholders,  which  the  plaintiff  refuses  and  neglects 
to  collect  (after  request)  and  to  apply  to  the  payment  of  such 
debts.*  So,  it  is  held  not  error,  in  an  action  to  enforce  against 
a  stockholder  a  judgment  recovered  against  the  corporation^ 
to  refuse  to  allow  the  stockholder  to  prove  that  the  corpo- 
ration has  property  outside  the  county  within  which  the- 
judgment  was  obtained,  out  of  which  the  same  might  be  sat- 
isfied,^ —  the  theory  being  that  the  return  of  the  sheriff  on  aa 
execution  against  the  corporation,  issued  to  the  proper  county^ 
is  conclusive  between  the  parties.* 

§  3762.  That  there  is  a  Solvent  Judgment  Debtor  Other^ 
than  the  Corporation.  —  Suppose  the  creditor  has  recovered 
a  judgment  jointly  against  the  corporation  and  another  sol- 
vent party,  can  he,  in  case  he  fails  to  obtain  satisfaction  out  of 
the  corporation,  ignore  the  other  judgment  defendant  and  pro- 
ceed to  enforce  the  individual  liability  of  the  stockholders?" 
It  has  been  held  that  he  cannot;*  but  it  is  to  be  observed  that 
this  places  the  stockholders  substantially  in  the  position  of 
sureties,  who  are  entitled  to  be  exonerated  as  long  as  there  is. 
any  principal  debtor  from,  whom  the  creditor  can  have  satis- 
faction.' 

'  Stewart  v.  Lay,  45  Iowa,  604.  ♦  Burch  v.  Taylor,  1  Wash.  245  ; 

'  Ripley  v.  Evans,  87  Mich.  217;      «.  c.  24  Pac.  Rep.  438;  Burch ».  Glover, 

s.  c.  10  Rail.  &  Corp.  L.  J.  250;  49     1  Wash.  250;  s.  c.  24  Pac.  Rep.  439 1 

N.  W.  Rep.  504.  Burch  v.  Moore,  1  Wash.  249;  t.  c^ 

'  Ante,  §  3363.  24  Pac.  Rep.  439. 

»  Ante,  5  3351. 
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§  3763.  That  the  Keceiver  or  Assignee  has  heen  Guilty  of 
l>Iisconduct  in  Dealing  with  the  Assets.  —  Nor  would  it  be 
any  defense  to  show  that  the  receiver,  during  the  time  he  had 
been  acting  as  such,  had  been  speculating  in  the  indebtedness 
•of  the  bank;  had  purchased  a  large  amount  thereof  at  fifty 
•cents  on  the  dollar;  had  appropriated  the  assets  of  the  bank 
to  take  up  the  same  at  the  face  value  thereof,  pretending  that 
"the  same  was  an  indebtedness  of  the  bank;  that  he  was 
•endeavoring  fraudulently  to  collect  from  the  stockholders  the 
unpaid  amount  of  their  subscriptions,  to  pay  off  such  illegal 
indebtedness  so  held  by  him  and  the  officers  of  the  bank,  all 
of  which  had  been  purchased  by  them  at  fifty  cents  on  the 
:dollar,  with  full  knowledge  that  the  same  was  illegal.*  So,  it 
has  been  held  that  if  a  bank  whose  charter  makes  the  stock- 
holders  personally  liable,  makes  an  assignment,  which  is 
ratified  by  the  Legislature,  of  sufficient  assets  to  secure  its  cir- 
■culation,  and  those  assets  are  afterwards  wasted,  so  that,  on  a 
fieri  facias  against  the  assignee,  in  favor  of  a  billholder,  nulla 
bona  is  returned,  the  stockholders  are  not  discharged;  but  the 
l)illholder  may  have  iminediate  recourse  to  them  for  payment.'' 

*  Ste-wrart  v.  Lay.  45  Iowa,  604.  »  Robinson  v.  Lane,  19  Ga.  337. 
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CHAPTER  LXIX. 

LIMITATION  OF  ACTIONS  BY  OR  ON  BEHALF  OF  CBEDITORS. 

Art.  I.     General  Principles.     §§  3766-3775. 

II.     When  Such   Statutes   Begin  to  Run.     §§  3779— 
3782. 

Article  I.     General  Principles. 

Section  Section 

3766.  Preliminary  statement.  3771.  Filing  of  general  creditors'  bill' 

3767.  Statutes  of  limitation  applicable  arrests    the   running  of   the- 

to  penalties.  statute  as  to  creditors  subse- 

3768.  Statutes  exonerating  stockhold-  quently  joining. 

ers    unless    action    brought  8772.  Prescription  under  the  code  of 
against  corporation  ■within  a  Louisiana, 

given  time.  3773.  Delay  and  laches. 

3769.  In  the  case  of  notes  which  have  3774.  Presumption  of  payment  from. 

been  renewed.  lapse  of  time. 

3770.  Where    the    creditor    sues    to      3775.  Why  a  judicial  call  does  not  rebut- 

sequester  unpaid  balances.  this  presumption  of  payment, 

§  3766.  Preliminary  Statement.  —  In  a  former  chapter  *■ 
it  was  attempted  to  consider  the  effect  of  statutes  of  hmitatioik 
upon  actions  brought  by  the  corporation  against  the  stock- 
holder to  enforce  assessments;  but  the  question  is  involved  to- 
such  an  extent,  in  actions  brought  by  or  on  behalf  of  cred- 
itors against  stockholders,  that  no  attempt  was  made  to  sepa- 
rate them.  It  is  now  proposed  to  consider  some  matters,, 
specially  relating  to  actions  by  or  on  behalf  of  creditors,  which 
were  not  considered  in  that  chapter;  and  this  chapter  should 
be  read  in  connection  with  that. 

§  3767,  Statutes  of  Limitation  Applicable  to  Penalties. — 

The  question  what  statutes  making  stockholders,  directors^ 

*  Ante,  §  1986,  et  uq. 
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.and  other  officers  of  corporations,  liable  to  its  creditors,  are 
penal  in  their  nature,  and  what  remedial,  has  already,  been 
considered.*  The  question  may  have  a  bearing,  in  particular 
•cases,  upon  the  application  of  statutes  of  limitation;  since  in 
most  of  the  States  a  shorter  period  of  limitation  is  prescribed 
for  actions  to  recover  penalties  than  for  actions  to  enforce 
■contracts.  Upon  this  subject  it  was  held,  in  a  leading  case 
in  New  York,  that  an  action  against  stockholders,  under  a 
:statute  which  makes  them  individually  liable  for  the  corpo- 
-Tate  debts,  is  not  within  the  operation  of  a  statute  of  limita- 
tions which  restricts  the  commencing  of  an  action  "upon  a 
-•statute  for  a  forfeiture  or  cause,  the  benefit  and  suit  whereof 
is  limited  to  the  party  aggrieved,"  to  three  years;  but  it  is 
"rather  to  be  deemed  within  that  provision  of  the  statute  which 
regulates  the  bringing  of  "  any  action  founded  on  contract, 
■express  or  implied,"  and  the  statute  of  six  years,  therefore, 
applies.*  So,  a  statute  of  Nebraska,^  which  makes  stockhold- 
•ers  in  a  corporation  liable  for  debts  contracted  by  the  corpo- 
Tation  while  its  officers  are  in  default  in  publishing  an  annual 
■notice  stating  the  amount  of  all  the  existing  debts  of  the  cor- 
poration, is  quasi  penal,  but  is  not  a  penalty,  —  the  evident 
purpose  being  to  secure  the  rights  of  creditors;  so  that  an 
action  to  secure  the  rights  of  creditors  and  to  recover  such 
•debts  is  not  barred  by  the  statute  of  limitations  of  one  year.* 

§  3768.  Statutes  Exonerating'  Stockholders  unless  Action 
Broug-ht  against  Corporation  within  a  Given  Time.  —  Stat- 
utes exist  in  some  of  the  States  limiting  not  only  the  character 
■of  the  debts  for  which  stockholders  shall  be  liable  to  creditors,* 
but  also  the  period  within  which  an  action  must  be  commenced 
by  the  creditor  against  the  corporation  if  he  would  thereafter 
•charge  the  stockholders.  Of  these,  the-  following  statute  of 
Missouri  may  be  quoted  as  an  example:  "No  stockholder  shall 

1  AnU,  §  3013,  et  seq.  *  Howell  v.  Roberts,  29  Neb.  483 ; 

»  Corning  v.  McOullough,  1  N.  Y.  s.  c.  45  N.  W.  Rep.  923 ;  Coy  v.  Jones, 
-17;  «.  c.  49  Am.  Dec.  287.  30  Neb.  798;  s.  c.  10  L.  E.  A.  658;  I 

'  Oomp.  Stat.  Neb.,  ch.  16,  §  136.        Neb.  L.  J.  440;  47  N.  W.  Rep.  208. 
'  Ante,  i  3110,  et  seq, 
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%e  personally  liable  for  the  payment  of  any  debt  contracted 
hy  any  company  formed  under  this  charter  which  is  not  to  be 
paid  within  one  year  from  the  time  the  debt  is  contracted, 
jior  unless  a  suit  for  the  collection  of  such  debt  shall  be 
brought  against  such  company  within  one  year  after  the  debt 
shall  become  due."^  The  Legislature  has  power  to  pass  such 
statutes,  and  their  validity  cannot  be  questioned  in  the  courts, 
unless  the  period  of  limitation  is  so  short  that  the  courts  are 
^ble  to  say  that  it  is  unreasonable."  Within  this  principle,  it 
has  been  held  that  the  statute  above  quoted  is  not  unreason- 
-able.» 

§  3769.  In  the  Case  of  Notes  Which  have  heen  Renewed. 

In  the  case  of  a  liability  in  respect  of  an  unpaid  subscrip- 
tion, or  the  ordinary  superadded  statutory  liability,  the  gen- 
-eral  rule  is,  that  whatever  demand,  founded  in  contract,  is 
enforceable  against  the  corporation,  is  enforceable  against  the 
-stockholders.  Under  this  theory,  where  the  debt  is  renewed 
by  the  giving  of  new  notes  in  exchange  for  old  ones,  the  stat- 
"ute  cannot  begin  to  run  in  favor  of  the  stockholder^ under  any 
view,  until  the  maturity  of  the  notes  given  in  renewal.  It  is 
-said  to  be  the  settled  rule  in  Maine  that  an  acceptance  of 
negotiable  paper  for  a  debt,  and  a  receipt  given  in  exchange 
"for  the  debt,  are  an  extinguishment  of  the  original  liability  of 
"the  debtor,  unless  the  parties  did  not  so  intend  it.  From  this 
"the  conclusion  has  been  drawn  that  when  the  debt  of  a  corpo- 
ration is  settled  by  its  negotiable  note,  and  that  note,  when 
•due,  is  taken  up  by  another  note,  and  nothing  appears  to  show 
Tthe  intention  of  the  parties,  the  date  of  the  second  note  must 
be  treated  as  the  time  when  the  indebtedness  of  the  corpora- 
stion  accrued,  so  far  as  relates  to  the  liability  of  the  stock- 
liolder.*  Where  the  statute  is  of  a  class  already  considered,* 
imposing  a  limitation  upon  the  debt  for  which  the  stockholders 
:shall  be  liable,  by  providing  that  they  shall  not  be  liable  for 

'  1  Wagn.  Stat.  336,  §  13.  627.    As  to  this  subject  in  other  lela- 

»  Ante,  §  1994.  tions,  see  ante,  §§  2017,   3117,  3187; 

\  Adamson  v.  Davis,  47  Mo.  268.         post,  §  4196. 
-•  Milliken  v.  Whitehouse,  49  Me.  *  Ante,  §  3768. 
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debts  which  were  not  to  be  paid  within  one  year  from  the  time 
of  being  contracted,  then  the  question  frequently  arises^ 
whether  the  renewing  of  the  debt  by  giving  new  notes  is  a  pro- 
longation of  it  beyond  the  period  of  one  year,  such  as  takes  it 
out  of  the  statute  and  releases  the  stockholders,  or  is  sl  pay- 
ment of  it  such  as  makes  the  new  note  a  new  contract.  The- 
Supreme  Court  of  South  Carolina,  adopting  a  view  analogous, 
to  that  held  by  some  other  courts,*  have  held  that  the  burden- 
is  upon  the  creditor  to  show  that  payment,  and  not  merely 
renewal  or  prolongation,  was  intended;  and,  the  creditor  not- 
having  shown  that  the  express  contract  was  that  the  new  note 
was  to  be  given  in  payment,  the  court  held  that  the  transac- 
tion operated  to  create  a  debt  extending  beyond  the  period  of 
one  year,  so  as  to  exempt  the  stockholders  from  liability  under 
the  statute.^  The  conclusion  is  believed,  by  the  writer,  to  be- 
unsound,  and  the  reason  in  support  of  it  mere  casuistry. 
Every  person  of  ordinary  experience  knows  that  when  busi- 
ness men  renew  debts,  by  the  giving  of  new  notes  in  the  place- 
of  old  ones,  they  do  not  stop  to  debate  or  consider  whether 
they  are  prolonging  the  old  debt  or  making  a  new  contract. 
They  are  doing  both  —  they  are  paying  the  old  debt  in  a  sense,, 
and  renewing  it  in  a  sense;  they  are  keeping  alive  the  old 
contract  in  a  sense,  and  they  are  making  a  new  contract  in 
another  sense;  and  the  rule  is  a  gross  piece  of  injustice  which 
turns  the  indulgence  of  the  creditor  of  the  corporation  into  a. 
destruction  of  the  security  which  he  has  in  the  personal  lia- 
bility of  the  men  who  compose  the  corporation,  and  for  whose- 
benefit  the  credit  was  extended  to  it  by  him. 

§  3770.  Where  the  Creditor  Sues  to  Sequester  Unpaid  Bal- 
ances.— In  Missouri,  creditors  have  two  statutory  remedies- 
against  stockholders.  One  is  by  a  motion  for  execution  under 
a  statute  already  considered,'  and  the  other  is  by  a  direct 

»  Compare  ante,  H  2017,  3117,  470;  Parrott  ».  Colby,  6  Hun  (N.  Y.),. 
3187,    and    post,  ^  4196  ^    Griffith    v.      55. 

Green,  59  Hun   (N.  Y.),   619;   mem.  '  Union  Bank  v.  Wando  Mining  Ac 

37  N.  Y.  St.  Rep.  705;  13  N.  Y.  Supp.      Co.,  17  S.  0.  339. 
•  Ante,  §  3602,  et  seq. 
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action  iu  the  nature  of  an  action  at  law.  These  remedies  are 
not  exclusive,  but  the  creditor  may,  in  addition  thereto,  main- 
tain a  creditor's  bill  in  equity  to  subject  what  remains  due  from 
the  stockholders  to  the  corporation  in  respect  of  their  several 
holdings,  for  there  is  in  that  State  no  superadded  individual 
liability.  As  in  other  cases  in  that  State,^  the  statute  of  lim- 
itations does  not  begin  to  run  against  such  a  creditor's  suit 
until  the  creditor's  claim  has  matured  in  such  a  sense  that  he 
could  have  brought  his  action  against  the  corporation.  When, 
therefore,  the  president  of  a  banking  corporation,  upon  its 
becoming  insolvent,  procured  an  extension  from  its  creditors 
by  an  arrangement  under  which  he  issued  scrip  to  them,  pay- 
able in  three  years,  secured  by  a  mortgage  upon  his  own  prop- 
erty, and  the  circumstances  were  such  that  the  court  concluded 
that  he  had  power  so  to  act  for  the  corporation,  or,  at  least, 
that  his  action  was  ratified  by  it, — it  held  that  the  statute  did 
not  begin  to  run,  against  a  creditor's  suit  in  equity,  until  the 
date  of  the  maturity  of  this  scrip.^  We  have  had  occasion  to 
refer  to  the  general  rule  of  equity  procedure  which  withholds 
the  aid  of  equity  from  a  creditor  until  he  has  exhausted  his 
remedy  at  law  by  recovering  a  judgment  which,  after  due  dili- 
gence, remains  unsatisfied."  The  recovery  of  a  judgment  at 
.  law  being,  under  this  theory,  a  condition  precedent  to  the  right 
of  a  creditor  to  invoke  the  aid  of  equity,  it  is  a  safe  conclu- 
sion that  no  statute  of  limitations  will  be  allowed  to  run 
against  his  suit  in  equity  from  an  earlier  date  than  the  date 
of  the  recovery  of  his  judgment  at  law,*  though  he  may  never- 
theless be  repelled  on  the  ground  of  laches.^  This  is  in  har- 
mony with  a  holding  of  the  St.  Louis  Court  of  Appeals,  to 
the  effect  that  a  creditor's  action  against  the  stockholder  may 
be  brought  at  any  time  within  five  years  after  the  maturity  of 
the  debt,  though  more  than  five  years  have  elapsed  since  the 
dissolution  of  the  corporation.^     In  Iowa,  in  order  to  bar  an 

'  Ante,  §  2011.  •  Powell  v.  Oregonian  E.  Co.,  38 

'  Washington  Sav.  Bank  v.  Butch-  Fed.  Rep.  187. 
ers'  &c.  Bank,  107  Mo.  133;  «.  c.  28  '  Post,  §  3773. 

Am.  St.  Rep.  405.  '  McGinnis  v.  Kortkamp,  24  Mo. 

'  Ante,  §  3351,  et  seg.  App.  378. 
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action  against  a  stockholder  of  a  corporation  to  subject  the 
unpaid  balance  due  on  his  stock  to  the  satisfaction  of  a  judg- 
ment obtained  against  the  corporation  on  its  note  given  within 
five  years,  it  is  necessary,  not  only  to  show  that  the  note  was 
given  for  a  debt  which  accrued  more  than  five  years  previous 
to  the  commencement  of  the  action,  but  that,  at  the  date  of 
the  note,  the  indebtedness  of  the  corporation  could  not  have 
been  collected  from  the  corporation.^  This  is  in  conformity 
with  a  previous  decision  of  the  same  court  to  the  effect  that 
the  right  of  action  by  a  corporation  creditor  against  a  stock- 
holder, to  the  extent  of  his  unpaid  balance  due  on  stock, 
accrues  when  it  is  clear  that  the  corporation  has  no  property 
from  which  the  claim  may  be  collected,  and  not  from  the  time 
of  recovery  of  judgment  against  the  corporation.^  The  theory 
is,  that  such  a.  judgment  is  not  necessary,  as  a  condition  precedent, 
to  the  right  of  action  by  the  creditor  against  the  stockholder, 
though  it  may  be  a  necessarj'  instrument  of  evidence  in  such 
an  action, to  determine  the  measure  of  the  recovery.' 

§  3771.  Filing  of  General  Creditors'  Bill  Arrests  the  Kun- 
ning  of  the  Statute  as  to  Creditors  Suhsequently  Joining.  — 

It  was  held  in  the  English  Court  of  Appeal,  by  Lord  Justice 
Mellish,  that,  in  a  case  where  the  assets  of  a  debtor  are  to 
be  divided  amongst  his  creditors,  whether  in  bankruptcy  or 
in  insolvency,  or  under  a  trust  for  creditors,  or  under  a  decree 
of  a  court  of  chancery  in  an  administration  suit,  "  the  rule 
is,  that  everybody  who  had  a  subsisting  claim  at  the  time 
of  the  adjudication,  the  insolvency,  the  creation  of  the  trust 
for  creditors,  or  the  administration  decree,  as  tbe  case 
may  be,  is  entitled  to  participate  in  the  assets,  and  that  the 
statute  of  limitations  does  not  run  against  this  claim;  but  as 
long  as  assets  remain  unadministered,he  is  at  liberty  to  come 
in  and  prove  his  claim,  not  disturbing  any  former  dividend."  * 

•  Tama  Water- Power  Oo.  v.  Hop-  '  Ihid. 

jrins,  79  Iowa,  653 ;   s.  c.  44  N.  W.  *  Joint-Stock  Discount  Company's 

Eep.  797.  Claim,  L.  R.  7  Ch.  646.    Tlie  same 

'  First  Nat.   Bank  v.  Greene,  64  principle  is  laid  down  in  1  Daniell's 

Iowa,  445.  Ch.  Pr.,  4th  ed.,  643. 
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Quoting  with  approval  this  statement  of  doctrine,  the  Su- 
preme Court  of  the  United  States  have  held  that,  where  a 
general  creditors'  bill  is  filed  against  an  insolvent  national 
bank  and  its  stockholders,  the  bill  necessarily  stands  as  a  bill 
in  behalf  of^the  complainant,  and  all  the  other  creditors  who 
may  come  in  and  join  them,  whether  it  recites  that  it  is 
so  brought  or  not;  that  the  filing  of  such  a  bill  stops  the  run- 
ning of  the  statute  of  limitations,  not  only  in  respect  of  the 
demands  of  the  creditor  filing  the  bill,  but  in  respect  of  the 
demands  of  all  other  creditors.^  The  theory  of  this  holding 
is,  that  the  rights  of  all  creditors,  and  the  defenses  against 
them,  are  to  be  determined  by  the  state  of  things  existing  at 
the  time  of  the  commencement  of  the  suit,  and  not  at  the  time 
when  they  may  come  in  and  prove  up  their  respective  claims. 
The  doctrine  was  thus  explained  in  the  opinion  of  the  court 
given  by  Mr.  Justice  Matthews:  "  When  any  creditor  appeared, 
during  the  progress  of  the  cause,  to  set  up  and  establish  his 
claim,  it  was  necessary  for  him  to  prove  that,  at  the  time  of 
filing  the  bill,  he  was  a  creditor  of  the  bank.  Any  defense 
which  existed  at  that  time  to  his  claim,  either  to  diminish  or 
defeat  it,  might  be  interposed  either  before  the  master,  or,  on 
the  hearing,  to  the  court.  The  creditor  having  establislied 
his  claim,  became  entitled  to  the  benefit  of  the  proceeding,  as 
virtually  a  party  complainant  from  the  beginning,  and  the 
time  that  had  elapsed  from  the  filing  of  the  bill  to  the  proof 
of  his  claim  would  not  be  counted  as  a  part  of  the  time  relied 
on  to  bar  the  creditor's  right  to  sue  the  stockholders.  In  other 
words,  if  he  proves  himself  to  be  a  creditor  with  a  valid  claim 
against  the  bank,  he  becomes  a  complainant  by  relation  to  the 
time  of  the  filing  of  the  bill."  ^ 

§  3773.  Prescription    under    the    Code    of    Louisiana. — 

Under  the  code  of  Louisiana,  prescription  does  not  begin  to 
run  in  favor  of  the  stockholder  until  there  has  been  a  call. 


1  Eichmond  v.  Irons,  121  U.  S.  27,  «  Eichmond  v.  Irons,  121  U.  S.  27, 

52 ;  so  held  in  Irons  v.  Manufacturers'      52. 
Bank,  27  Fed.  Eep.  591. 
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and  then  his  liability  is  not  barred  until  the  lapse  of  a  period 
of  ten  years.  Where  the  indebtedness  of  the  stockholder  to  the 
corporation  is  secured  by  a  pledge  of  his  shares,  the  posses- 
sion by  the  corporation  of  the  pledgee  is  a  constant  recogni- 
tion of  the  debt,  on-  the  part  of  the  stockholder,  which 
prevents  prescription  from  running  at  all.  It  is  said  by 
Burmudez,  J.,  citing  many  authorities:  "  It  is  not  the  contract 
or  act  of  pledge  that  interrupts  prescription,  but  it  is  the 
detention  of  the  thing  pledged.  Such  possession  is  a  constant 
renunciation  of  prescription  every  instant  that  it  begins  to 


§  3773.  Delay  and  Laches.  —  The  effect  of  delay  on  the  part 
of  the  creditor  in  pursuing  his  remedy,  as  against  the  corpora- 
tion, and  afterwards  against  the  stockholder,  will  depend  upon 
whether  the  creditor  pursues  his  remedy  against  the  stock- 
holder in  the  legal  or  in  the  equitable  forum.  If  he  brings 
his  action  at  law,  or  pursues  a  strictly  statutory  remedy,  it 
may  be  assumed  that  he  will  not  be  prejudiced  by  his  delay, 
so  long  as  he  keeps  within  the  statute  of  limitations  or  avoids 
the  presumption  of  payment  from  lapse  of  time.  A  court  of 
equity  will  not  aid  creditors  of  an  insolvent  corporation  to 
enforce  satisfaction  of  their  demands  against  its  shareholders, 
where  they  have  suffered  a  number  of  years  to  elapse,  during 
which  important  changes  have  taken  place,  without  attempt- 
ing to  enforce  their  rights.^  The  general  reason  which  sup- 
ports the  equitable  doctrine  of  laches  is,  that  after  the  lapse 
of  a  considerable  time  parties  naturally  and  justly  act  upon 
the  assumption  that  a  state  of  things  then  existing  will  not  be 
disturbed.  To  allow  that  state  of  things  thereafter  to  be  dis- 
turbed would  disappoint  their  just  expectations  and  impair  the 
rights  acquired  in  consequence  of  them.  The  principal  reason 
for  applying  the  doctrine  in  favor  of  stockholders  is,  that  where 
the  creditor  proceeds  seasonably,  the  right  of  subrogation  which 

'  Citizens' Bank  i;.  Hyams,  42  La.  Ohio,  C2,  71;  Burke  v.  Smith,  16 
Ann.  729,733;  s.  c.  7  South.  Eep.  Wall.  (U.  S.)  390;  Searcy  v.  Little 
700.  Eock  &c.  E.  Co.,  5  Dill.  (U.  S.)  348. 

'  Gilmore  v.  Bank  of  Cincinnati,  8 
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the  stockholder  may  have  against  the  unexhausted  but  undis- 
covered assets  of  the  corporation,  and  the  right  of  contribution 
which  he  may  have  against  other  solvent  stockholders,  may 
be  beneficial  to  him;  whereas  these  rights  may  be  impaired  or 
lost  after  a  considerable  lapse  of  time.  At  the  same  time  the 
subject  is  one  which  addresses  itself  to  the  conscience  of  the 
chancellor  in  such  a  sense  that  no  definite  rale  can  be  stated 
with  reference  to  it.  What  will  be  such  a  delay  as  will  repel 
the  creditor  from  the  doors  of  a  court  of  equity  will  depend 
largely  upon  the  circumstances  attending  each  particular  case. 
In  one  case  a  delay  of  twelve  years  was  held  sufficient;^  and  in 
another  case  where  there  had  been  a  delay  of  nearly  seven  years 
after  the  release  of  the  stockholders, which  was  the  subject  of 
the  complaint,  during  which  time  the  company  had  become 
practically  dissolved,  it  was  held  that  the  creditors  ought  not, 
for  this  reason  (if  for  no  other),  to  succeed  in  equity.*  In 
like  manner, where  the  creditor  recovered  his  judgment  in 
1857  and  his  execution  was  returned  nulla  bona  in  1858,  and 
his  creditor's  suit  in  equity  was  not  brought  until  ten  years 
thereafter,  it  was  held  that  he  ought  to  be  precluded  by  his 
laches.'  On  the  other  hand  where,  in  an  action  to  charge  the 
trustees  of  a  corporation  with  personal  liability  for  a  debt  of 
the  company,  the  defendants  answered  that,  at  the  time  the 
debt  matured,  and  for  a  long  time  afterwards,  the  corporation 
was  solvent,  and  its  stockholders  severally  and  individually 
liable  for  all  its  debts,  by  reason  of  the  non-payment,  of  its 
capital  stock;  that  the  plain tifl"  neglected  to  institute  suit  for 
two  years;  that,  by  such  neglect,  the  plaintiff  released  and  dis- 
charged the  stockholders  from  personal  liability;  that  no 
notice  was  ever  given  to  defendants  of  the  plaintiff's  claim, 
nor  had  the  defendants  any  opportunity  of  being  subrogated 
to  the  rights  and  remedies  of  the  plaintiff  against  the  corpora- 
tion while  solvent,  nor  against  the  stockholders  before  they 
were  released  as  above  stated,  —  on  demurrer  to  the  answer,  it 


'  Gilmore  v.  Bank  of  Cincinnati,  8  '  Searcy  v.  Little  Eock  &c.  R.  Co., 

Ohio,  62,  71.  5  Dill.  (U.  S.)  348. 

8  Burke  v.  Smith,  16  Wall.  (U.  S.)  390. 
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was  held  that  these  facts  constituted  no  defense  to  the  action.* 
In  like  manner  it  has  been  held  that  a  stockholder  is  not 
released  from  his  liability  for  a  debt  of  the  corporation  by  the 
fact  that  its  property  was  sequestrated,  a  receiver  appointed, 
and  its  officers  enjoined  from  doing  business  four  years  pre- 
viously, there  having  been  no  judgment  of  dissolution.^ 

§  3774.  Presumption  of  Payment  from  Lapse  of  Time. — 

The  doctrine  of  a  presumption  of  payment  from  a  great  lapse 
of  time  —  generally  a  period  of  twenty  years  —  bears  only  a 
remote  analogy  to  the  equitable  doctrine  of  laches,  and  is 
more  nearly  allied  to  the  policy  which  dictates  the  enacting 
of  statutes  of  limitation.  The  doctrine  of  laches,  as  already 
seen,  is  a  meritorious  defense,  addressing  itself  to  the  reason 
and  conscience  of  the  chancellor  in  view  of  the  facts  of  each 
particular  case.  But  the  doctrine  of  the  presumption  of  pay- 
ment from  lapse  of  time  rests  upon  a  theory  of  public  policy, 
and,  like  the  statutes  of  limitation,  it  is  applied  arbitrarily  and 
wholly  without  reference  to  the  merits,  and  even  where  the 
evidence  shows  that  the  debt  has  not  in  fact  been  paid.  It  is 
merely  a  rule  of  public  policy,  and  is  in  fact  a  judicial  statute 
of  limitations.  The  doctrine  applies  both  at  law  and  in  equity. 
In  cases  where  no  statutes  of  limitation  are  applicable,  it 
operates  to  mature  the  title  of  the  possessor  of  personal  prop- 
erty;' to  bar  proceedings  by  a  distributee  to  compel  an 
administrator  to  settle;  *  to  bar  the  right  of  entry  of  an  infant, 
though  the  entire  period  of  adverse  holding  was  during  his 
infancy;'  to  put  an  end  to  the  rights  of  a  mortgagee  who  has 
taken  no  steps  to  assert  them;  °  to  bar  a  proceeding  in  equity 
to  compel  a  settlement  by  a  trustee,  where,  during  a  period  of 


'  Merchants'    Bank    v.    Bliss,    13  '  McArthur  v.  Carrie,  32  Ala.  75, 

Abb.  Pr.  (N.  Y.)  225.  88;  s.  c.  70  Am.  Dec.  529. 

'  HoUingshead  v.    Woodward,   35  *  Harrison  v.  Heflin,  54  Ala.  552; 

Hun  (N.   Y.),  410.     This  case  was  Greenlees  v.  Greenlees,  62  Ala.  380. 
reversed,  but  on  another  ground,  in  '  Woodstock  Iron  Oo.  v.  Roberts, 

107  N.  Y.  96.  87  Ala.  436. 

°  Goodwyn  v.  Baldwin,  59  Ala.  127. 
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twenty  years,  there  has  been  no  recognition  of  the  trust.*  In 
short,  this  rule  of  repose  "  has  been  declared  applicable  to  all 
kinds  of  debts  and  pecuniary  obligations,  including  judg- 
ments, bonds,  and  mortgages,  embracing  also  fiduciary  debts 
of  every  character  due  from  trustees  to  cestuis  que  trust."  ^ 
That  it  is  a  fixed  and  arbitrary  rule,  proceeding  in  obedience 
to  general  rules  of  public  policy,  and  often  in  the  face  of  jus- 
tice in  particular  cases,  Avill  appear  from  a  decision  in  which 
it  was  decided  that  the  intervention  of  the  Civil  "War,  sus- 
pending even  the  statutes  of  limitations,  would  not  arrest  the 
running,  if  it  could  be  so  called,  of  this  judicial  statute  of 
limitations.  "  This,"  said  the  court,  "  may  acquit  suitors 
from  the  imputation  of  laches;  but  the  presumption  rests,  not 
only  on  the  want  of  diligence  in  asserting  rights,  but  on  the 
higher  ground,  that  it  is  necessary  to  suppress  frauds,  to 
avoid  long  dormant  claims,  which,  it  has  been  said,  have  often- 
more  of  cruelty  than  justice  in  them;  that  it  conduces  to  the 
peace  of  society,  and  the  happiness  of  fainilies,  and  relieves 
courts  from  the  necessity  of  adjudicating  rights  so  obscured 
by  the  lapse  of  time  and  the  accidents  of  life  that  the  attain- 
ment of  truth  and  justice  is  next  to  impossible."  *  There  was 
a  recognition  of  the  application  of  this  presumption  to  the 
case  of  an  action  against  a  stockholder  to  enforce  his  unpaid 
subscription,  by  a  trustee  in  charge  of  the  assets  of  the  cor- 


'  McCarthy  v.  McCarthy,  74  Ala.  Brickell,  O.  J.    These  decisions  are 

546 ;  so  stated  in  Philippi  v.  Philippe,  collected  from  the  excellent  opinion 

115  U.  S.  151,  159 ;  citing  Elmendorf  of  the  late  Mr.  Justice  Clopton  in  the 

V.  Taylor,   10  Wheat.   (TJ.   S.)   152;  case  of  Semple  d.  Glenn,  91  Ala.  245, 

Bowman  v.  Wathen,  1  How.  (TJ.  S.)  261;  s.  c.  24  Am.  St.  Eep.  894,  et  seq. 

189;  Wagner  i;.  Baird,  7  How.  (U.S.)  Decisions  from    other    jurisdictions, 

234 ;  Kane  v.  Bloodgood,  7  Johns.  Ch.  English    and    American,    might    be 

(N.  Y.)   90;    B.C.  11  Am.  Dec.  417;  greatly  multiplied  in  illustration  of  a 

Hovenden  v.  Annesley,  2  Sch.  &  Lef .  rule  generally  weU  understood  by  the 

607,  636;  Oholmondely  v.  Clinton,  1  profession;    but  this  would  involve 

Jac.  &  Walk.  1,  138.  too  great  a  digression  from  the  plan 

"  Garrett  v.  Garrett,  69  Ala.  429,  of  the  present  work.    See  Husky  v. 

430.  Maples,  2  Coldw.  (Tenn.)  25;  s.  c.  88 

'  Harrison  v.  Heflin,  54  Ala.  552,  Am.  Dec.   588,  note  590,  and  cases 

563.    -In  this  case  there  is  a  learned  there  cited, 
and  able  exposition  of  the  doctrine  by 
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poration,  in  the  language  of  Mr.  Chief  Justice  Fuller,in  one 
of  the  Glenn  cases :  "And  here  there  was  a  deed  of  trust,  made 
by  the  debtor  corporation  for  the  benefit  of  its  creditors;  and 
it  has  been  often  ruled  in  Virginia  that  the  lien  of  such  a 
deed  is  not  barred  by  any  period  short  of  that  sufficient  to 
raise  the  presumption  of  payment."  ^  In  that  case  the  court 
affirmed  a  judgment  against  the  stockholders;  but  the  Supreme 
Court  of  Alabama,  on  the  second  appeal  in  one  of  the  Glenn 
cases,  expanded  the  doctrine  so  as  cut  the  case  up  by  the  roots. 
The  corporation,  it  will  be  recalled,  had  been  organized  in 
1865.  It  had  made  an  assignment  of  all  its  assets  to  trustees 
for  the  benefit  of  its  creditors  in  1866.  These  trustees  took 
no  steps  to  execute  their  trust  until  1871,  when  a  general 
creditors'  bill  was  filed,  under  which  they  were  ousted  and  a 
new  trustee  (Glenn)  was  appointed  in  their  stead.  The 
assessment,  to  enforce  which  the  action  was  brought,  was  not 
ordered  by  the  court  superintending  the  administration  until 
March  26,  1886;  and  the  action  at  law  to  enforce  the  assess- 
ment was  brought  against  the  stockholder,  Semple,  on  the 
19th  of  November,  1886.  More  than  twenty  years  having 
thus  elapsed  between  the  date  of  the  execution  of  the  original 
deed  of  assignment  and  the  commencement  of  the  action,  and 
there  being  no  evidence  of  a  recognition  by  the  stockholder 
of  his  liability  during  this  period,  or  any  other  evidence  to 
rebut  the  presumption  of  payment  springing  from  the  lapse 
of  time,  —  it  was  held  that  the  presumption  became  conclu- 


§  3775.  Why  a  Judicial  Call  does  not  Kebut  This  Pre- 
sumption of  Payment.  —  Although  the  stockholders  of  a 
corporation  who  are  not  made  parties  to  a  general  creditors' 
bill  to  wind  up  its  affairs  are  bound,  on  a  principle  of  repre- 
sentation,^ by  the  decree  ordering  the  assessment,  so  far  as  the 

'  Hawkins  v.  Glenn,  131  U.  S.  319,  '  Semple  v.  Glenn,   91  Ala.  245; 

333 ;  citing  Smith  v.  Virginia  &c.  E.      s.  c.  24  Am.  St.  Rep.  894. 
Co.,  83  Gratt.  (Va.)  617;   Bowie  v.  »  ^jite,  «§  3049,  3499. 

Poor  School,  75  Va.  300;  Hamilton  v. 
Glenn,  85  Va.  901. 
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necessity  and  propriety  of  the  decree  are  concerned,  and  possibly 
for  other  purposes, —  yet  it  has  been  held  that,  for  the  purpose 
of  charging  a  particular  stockholder  with  liability,  he  is  not 
bound  by  the  decree  in  such  a  sense  as  cuts  off  any  defense 
which  he  might  have  interposed  against  the  corporation  itself, 
if  the  directors  had  made  an  assessment  and  the  corporation 
had  brought  an  action  against  him  to  enforce  the  same.  Such 
a  decree  does  not,  it  has  been  held,  involve  any  recognition 
on  his  part  of  his  continuing  liability  as  a  stockholder,  or 
furnish  any  other  species  of  evidence,  such  as  will  rebut  the 
presumption  of  payment  or  settlement  springing  from  the 
lapse  of  the  period  of  twenty  years.  When,  therefore,  this 
period  had  elapsed  since  the  corporation  made,  an  assignment 
to  trustees  for  the  benefit  of  its  creditors  and  became  practi- 
cally dissolved,  it  was  held  that,  in  the  absence  of  any  evidence 
of  a  recognition  of  his  liability  by  the  stockholder,  this  pre- 
sumption constituted  a  complete  defense.' 

Article  II.     When  Such  Statutes  Begin  to  Run. 

Seotion  Section 

3779.  Generally  from  the  date  of  the     3781.  From  the  date  of  the  appoint- 

call  under  which  the  action  is  ment  of  a  receiver. 

brought.  3782.  In  case  of  a  motion  for  execu- 

3780.  Where  the  statute  gives  a  joint  tion  under  the  Missouri  stat- 

action  against  the  corporation  ute. 

and  the  stockholders. 

§  3779.  Generally  from  the  Date  of  the  Call  under  Which 
the  Action  is  Brougrht.  —  We  have  already  had  occasion  to 
refer  to  the  general  rule  that  statutes  of  limitation  do  not 
begin  to  run  against  actions  against  stockholders  until  a  call 
has  been  duly  made,  either  by  the  directors  or  by  a  court  of 
justice   administering  the   assets    of    the   corporation    after 

1  Semple  v.  Glenn,   91  Ala.   245,  as  to  the  extent  to  which  the  rights 

263 ;  8.  c.  24  Am.  St.  Eep.  894.    The  of  stockholders  are  concluded  in  a 

opinion  of  the  court  so  holding,  deliv-  general  creditors'  suit,  on  the  theory 

ered  by  the  late  Justice  Olopton,  is  of  their  being  represented  in  the  suit 

valuable  as  expressing  at  some  length  by  the  corporation,  where  they  are  not 

the  views  of  a  very  competent  tribunal  actually  made  parties. 
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insolvency.*  Where,  as  in  Virginia,  the  transferor  of  shares 
remains  liable  for  any  unpaid  balance  upon  his  subscription, 
although  the  transferee  may  become  liable  also,*  the  rule 
that  a  stockholder  is  not  liable  to  suit  for  unpaid  portions  of 
the  capital  stock  until  an  authorized  call  or  assessment  has 
been  made  upon  the  stock  held  by  him,  applies  also  to  a  stock- 
holder who  has  assigned  his  stock,  and  the  statute  of  limitations 
begins  to  run  in  his  favor,  not  from  the  date  of  the  assign- 
ment, but  from  the  maturity  of  the  assessment.'  Where 
there  are  successive  assessments,  whether  by  the  directors  while 
the  corporation  is  a  going  concern,  or  by  order  of  a  court  of 
justice  after  insolvency,  each  separate  assessment  creates  a 
separate  right  of  action,  and  against  that  right  of  action  the 
statute  begins  to  run  from  the  date  of  that  assessment,  and 
not  from  the  date  of  a  previous  assessment.  It  follows  that 
the  refusal  of  the  stockholder  to  pay  a  prior  assessment  is  not 
such  a  denial  of  his  liability  for  future  assessments, as  sets  iu 
motion  the  statute  of  limitations  in  his  favor  in  respect  of  the 
entire  unpaid  balance  due  by  him  on  his  share  subscription.* 

§  3780.  Where  the  Statute  Gives  a  Joint  Action  agraiust 
the  Corporation  and  the  Stockholders. — It  may  be  assumed, 
on  a  theory  already  stated,'  that  where  the  statute  gives  a  joint 
action  against  the  corporation  and  its  stockholders,  or  any  of 
them,  the  statute  of  limitations  will  begin  to  run  in  favor  of 
the  stockholder  at  the  time  when  it  begins  to  run  in  favor  of 
the  corporation,  and  that  the  same  statute  will  be  applicable 
to  both  actions.*    And,  generally,  it  may  be  concluded  that 

^  Ante,  §§  2003,  2005.    The  leading  479 ;  s.c.8  Atl.  Eep.  130 ;  Hambleton 

case  in  support  of  the  doctrine  is  Sco-  v.  Glenn,  72  Md.  331 ;  s.  c.  20  Atl. 

vill  V.  Thayer,  105  U.   S.  143.    See  Rep.  115 ;   Priest  v.  Glenn,  51  Fed. 

also    Marr  v.  West  Tennessee  Bank,  Rep.  400. 

4  Lea  (Tenn.),  578,  593 ;  Thompson  v.  '  Priest  v.  Glenn,  51  Fed.  Eep.  400. 
Eeno  Savings  Bank,  19  Nev.  171;  *  Dorsheimer  •».  Glenn,  51  Fed. 
8.  c.  3  Am.  St.  Rep.  881 ;  citing  Har-  Rep.  404. 

mon  V.  Page,  62  Oal.  448.  "  Ante,  §  2010. 

"  Va.  Code,  1873,  ch.  57 ;  Hamilton  '  Oonklin  v.  Furman,  48  N.  Y.  527 ; 

V.  Glenn,  85  Va.  901;  s.  c.  9  S.  E.  affirming  s.c.8  Abb.  Pr.  (n.  s.)  (N.Y.) 

Rep.   129;  McKim  v.  Glenn,  66  Md.  161;  57  Barb,  (N.  Y.)  484. 
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where,  under  the  charter  of  the  company,  the  liability  of 
stockholders  is  that  of  partners,  the  stockholders  occupy,  in 
respect  of  the  statute  of  limitations,  the  same  relation  to  the 
creditors  of  the  corporation  which  the  corporation  itself 
occupies,  and  that  the  same  statute  of  limitations  is  appli- 
cable.^ Accordingly,  where  the  liability  of  the  stockholders  of 
a  banking  corporation  is,  under  its  charter,  that  of  partners, 
and  a  depositor  brings  an  action  against  such  a  stockholder 
on  a  cause  of  action  shown  by  credits  entered  in  his  bank  book, 
the  cause  of  action  in  Illinois  is  not  governed  by  the  statute 
of  five  years  relating  to  demands  not  in  writing,  but  is  gov- 
erned by  the  statute  of  ten  years,  relating  to  demands  in  writ- 
ing, and  the  same  statute  applies  which  would  apply  if  the 
action  were  against  the  corporation.^ 

§  3781.  From  the  Date  of  the  Appointment  of  a  Keceiver. 

We  have  had  occasion  to  note  numerous  holdings  to  the 
effect  that,  notwithstanding  the  appointment  of  a  receiver  of 
the  assets  of  the  corporation  in  a  creditor's  suit,  the  statute  of 
limitations  does  not  begin  to  run  in  favor  of  the  stockholders 
until  calls  are  ordered  by  the  court  superintending  the  admin- 
istration, and  then  only  from  the  date  of  each  call,  in  respect 
©f  the  right  of  action  to  enforce  that  call.*  This  is  not,  how- 
ever, the  universal  theory.  In  a  case  in  New  York,  more 
than  four  years  after  the  rendition  of  a  judgment  against  a 
corporation  sequestrating  its  property,  appointing  a  perma- 
nent receiver  of  it,  aiid  restraining  its  officers  and  agents  from 
all  interference  with  it,  a  creditor  of  the  corporation  com- 
menced an  action  to  charge  a  stockholder  with  a  judgment 
against  it,  on  the  ground  that  the  whole  capital  stock  was  not 
paid  in.  It  was  held  that  the  action  was  barred  by  the  pro- 
vision of  the  New  York  Manufacturing  Companies  Act  that 

'  Shalucky  v.  Field,  124  111.  617 ;  They  constitute  '  evidence  of  indebt- 

t.  c.  7  Am.  St.  Eep.  399.  edness  in  writing,'  within  the  mean- 

'  Shalucky  v.  Field,  supra.    "The  ing  of  the  statute."    Jassoy  v.  Horn, 

entries  in  the  bank  book  were  made  64  111.  379.     See,  also,  Folz  v.  Nelke, 

by  the  bankers,   and    they  charged  33  111.  App.  370. 
themselves  with  the  money  deposited.  '  Ante,  §  2005. 
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no  suit  shall  be  brought  against  any  stockholder  in  a  com- 
pany organized  under  the  act,  unless  the  same  shall  be  com- 
menced within  two  years  from  the  time  he  shall  have  ceased 
to  be  a  stockholder;^  since,  upon  the  appointment  of  the  re- 
ceiver, the  corporation,  for  all  practical  purposes,  ceased  to 
exist,  and  the  defendant  ceased  to  be  a  stockholder  within  the 
meaning  of  the  statute.^  The  writer  respectfully  submits 
that  the  statute  was  not  intended  to  mean  any  thing  of  the 
sort,  but  that  it  was  intended  to  meet  the  ordinary  case  of  a 
person  ceasing  to  be  a  stockholder  by  transferring  his  shares 
to  another.  When  the  receiver  takes  possession  of  the  assets 
of  a  corporation,  he  does  not  become  the  assignee  of  the  shares 
of  its  members,  and  it  is  a  palpable  perversion  of  the  mean- 
ing of  language  to  say  that,  from  that  circumstance,  they  cease 
to  be  stockholders. 

§  3782.  In  Case  of  a  Motion  for  Execution  under  the  Mis- 
souri Statute.  — Where  a  creditor  proceeds  by  a  motion  for  execu- 
tion under  a  Missouri  statute  already  considered,'  his  right  to 
proceed  does  not  accrue  until  he  has  recovered  a  judgment,  sued 
out  an  execution  thereon,  and  the  execution  has  been  returned 
nulla  bona.*  In  such  cases  it  must  follow  that  the  statute  of  limita- 
tions, for  all  the  purposes  of  the  proceeding,  commences  to  run  from 
the  date  of  the  return  of  nulla  bona.^ 

»  Laws  N.  Y.  1848,  ch.  40,  §  24.  »  Ante,  §  3602,  et  seg. 

'  HoUingshead  v.  Woodward,  107  •  Ante,  §  3608. 

N.  Y.  96;  8.  c.  13  N.  E.  Kep.  621;  11  "Washington    Savings    Bank    v. 

N.  Y.  St.  Eep.  325;  2  Eail.  &  Corp.  Butchers'  &c.  Bank,  107  Mo.  133;  s.  c. 

L.  J.  545.  28  Am.  St.  Eep.  405. 
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CHAPTER  LXX. 

SET-OFF. 

Art.  I.     In   General.     §§  3785-3804. 

II.     Under  Particular   Statutes.     §§   3809-3813. 


Article  I.     In  General. 


Section 

3785.  Eight  exists  where   the  corpo- 

ration is  a  going  concern. 

3786.  Oeases    when    the  corporation 

becomes  insolvent. 

3787.  Reasons  which  deny  the  right 

after  insolvency. 

3788.  Eight  exists  where  there  are  no 

other  creditors. 
Eight  exists  where  the  debt  of 

the    corporation    is  a    trust' 

fund. 
Where  the  statute  gives  a  direct 

proceeding  at  law. 
Special  contract  for  a  right  of 

set-off. 
Distinction  between  cases  where 

the  set-off   is  executed  and 

where  it  is  unexecuted. 
If  the  shareholder  is  a  bankrupt. 
Whether  payment  of  corporate 

debts   pleadable   by  way  of 

set-off. 
3795.  Whether  stockholder  may  com- 
pound with  creditors. 


3789. 


3790. 


8791. 


3792. 


3793 
3794 


Section 

3796.  Release  by  a  creditor  of  a  partic- 

ular shareholder. 

3797.  Shareholder  cannot  buy  claims 

at  a  discount  and  plead  them 
as  offsets. 

3798.  But  may  prove  as  a  creditor 

claims  which  he  has  pur- 
chased at  a  discount. 

3799.  And    for    stronger    reasons    a 

stranger  may  do  so. 

3800.  Company     may    set  oft     calls 

against  its  own  debt. 

3801.  Setting    off    unpaid    dividends 

against  debts  of  the  corpora- 
tion. 

3802.  Where  the  indebtedness  to  the 

stockholder  has  collateral  se- 
curity. 

8803.  Shareholder  can  only  assign 
debt  of  company  subject  to 
right  of  set-off. 

3804.  Policy-holders  cannot  set  off 
loss  against  liability  on  pre- 
mium note. 


§  3785.  Kight  Exists  where  the  Corporation  Is  a  Going' 
Concern.  —  As  a  corporation  is  a  distinct  person  in  law  from 
each  one  of  its  members/  and  as  it  may  sue  one  of  its  mem- 
bers and  be  sued  by  him,  the  same  as  one  natural  person  may 


'  Ante,  §  1073,  et  seq. 
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sue  another  and  be  sued  by  him,  —  it  follows  that  in  any 
action  by  a  corporation  against  one  of  its  stockholders,  while 
the  corporation  is  a  going  concern,  the  stockholder  has  the 
same  right  to  set  off  any  debt,  which  may  be  due  to  him  from 
the  corporation,  which  he  would  have  if  sued  by  a  natural  per- 
son.-' And  the  same  rules  govern,  in  determining  whether 
the  right  of  set-off'  exists,  which  govern  in  ordinary  actions. 
A  leading  one  of  these  rules  is,  that  no  debts  can  be  set  off 
against  each  other  which  are  not  mutual.  Joint  debts  cannot 
be  set  off  against  separate  debts,^  And,  therefore,  if  a  corpo- 
ration sues  a  stranger,  he  cannot  set  off  a  debt  due  to  him  from 
a  stockholder  of  the  corporation.'  Upon  the  same  principle, 
in  an  action  by  the  assignee  of  an  insolvent  corporation  to 
recover  a  debt,  the  defendant  is  not  entitled  to  set  off  a  claim 
due  from  the  corporation  to  a.  firm  of  which  he  is  a  member.'' 
Nor  can  a  stockholder,  by  paying  a  debt  due  by  the  corpora- 
tion to  a  firm  of  which  the  stockholder  is  a  member,  extinguish 
his  liability  to  other  creditors  of  the  corporation.* 

§  3786.  Ceases  when  the  Corporation  Becomes  Insolv- 
ent. But  the  right  of  set-off  resembles,  in  one  respect, 
the  right  of  rescission  for  fraud;  ^  it  ceases  as  soon  as  tlie 
corporation    becomes    insolvent,''   or    where   it   is    in    bank- 


*  Garnet  &c.  Mining  Co.  v.  Sutton,  '  Buchanan  v.  Meisser,  105  111.  638. 
3  Best  &  S.  321.  «  Ante,  §  1448,  et  seq. 

»  Lind.  Part.,  5tli  ed.,  290,  et  seq.;  '  Sawyer  v.  Hoag,  17  Wall.  (U.  S.) 

Scammon  v.  Kimball,  92  U.  S.  362,  610;  McAvityr.  Lincoln  Pulp  &c.  Co., 

367;  Balch  i;.  Wilson,  25  Minn.  299;  82  Me.  504;  g.  c.    20  Atl.  Rep.  82; 

8.  c.  33  Am.  Eep.  467.  Shickle  v.  Watts,  94  Mo.  410;Tama- 

*  Lind.  Comp.,  5th  ed.,  273.  Water  Po-ner  Co.  v.  Hopkins,  79 Iowa, 

*  Howe  V.  Snow,  3  Allen  (Mass.),  653;  s.  c.  44  N.  W.  Rep.  797 ;  Boulton 
111.  It  has  been  held  that  in  a  suit  Carbon  Co.  v.  Mills,  78  Iowa,  460 ;  s.  c. 
by  a  corporation  against  a  stockholder,  5  L.  R.  A.  649;  43  N.  W.  Rep.  290; 
defendant  may  set  off  any  sum  fraud-  Scovill  v.  Thayer,  105  U.  S.  143 ; 
ulsntly  obtained  from  him  as  sub-  Scammon  v.  Kimball,  92  U.  S.  362 ; 
scription,  unless  there  are  debts  of  the  Handley  v.  Stutz,  139  U.  S.  417 ;  Mari- 
corporation  incurred  since  his  sub-  time  Bank  Liquidators  v.  Troop,  16 
scription,  equal  to  said  sum  or  greater.  Sup.  Ct.  Can.  456 ;  s.  c.  31  Am.  &  Eng. 
Hamilton  v.  Grangers'  Life  &c.  Ins.  Corp.  Cas.  410.  Such  is  the  rule  un- 
Cc,  67  Ga.  145.  der  the  English  Companies  Act,  1862, 
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ruptcy,^  with  certain,  exceptions  hereafter  noted.  The  stock- 
holder cannot,  in  a  proceeding  against  him  by  or  on  behalf  of 
a  creditor  or  creditors,  set  off  a  debt  due  to  him  by  the  corpo- 
ration.^ Where  there  is  a  general  winding-up  proceeding,  either 
by  means  of  a  receiver  in  a  court  of  equity,'  or  by  means  of 
a  receiver  or  liquidator  appointed  under  a  statute,  such  as  the 


in  respect  of  limited  companies: 
Grissell's  case,  L.  E.  1  Ch.  528 ;  Black 
&Co.'s  case,L.E.  8  Oh.  254;  Calish- 
er's  case,  L.  E.  5  Eq.  214;  Barnett's 
case,  L.  R.  19  Eq.  449.  Contra, 
in  case  of  a  voluntary  winding  jip : 
Brighton  Arcade  Co.  v.  Bowling,  L.  E» 

3  0.  P.  175.  This,  as  explained  by- 
Sir  N.  Lindley,  differs  from  the  rule 
which  prevailed  under  the  Acts  of 
1856-1858.  See  21  &  22  Vict.,  ch.  60, 
§  17,  and  Garnet  &c.  Min.  Co.  v.  Sut- 
ton, 3  Best  &  S.  321 ;  Barrett's  case, 

4  De  Gex,  J.  &  S.  416  and  756.  The 
present  law  of  England,  and  the  dis- 
tinction in  respect  of  this  right,  de- 
pend on  the  interpretation  of  statutes, 
and  are  explained  by  the  same  author 
in  Lind.  Comp.  Law,  5th  ed.,  557. 
See  Gill's  case,  12  Ch.  Div.  755;  Ee 
Whitehouse,  9  Ch.  Div.  595 ;  Garnet 
&c.  Mining  Co.  v.  Sutton,  3  Best  &  S. 
321;  Ex  parte  Brown,  12  Ch.  Div. 
823;  Ex  parte  Mackenzie,  L.  E.  7 
Eq.  240;  Ex  parte  Cannon,  30  Ch. 
Div.  629;  Ee  Addlestone  Linoleum 
Co.,  37  Ch.  Div.  191 ;  Oalisher's  case, 
L.  E.  5  Eq.  214.  The  leading  case 
seems  to  be  Grissell's  case,  L.  E.  1  Ch, 
528.  Compare  the  seemingly  over- 
ruled case  of  Brighton  Arcade  Co.  v. 
Dowling,  L.  E.  3  0.  P.  175;  and  see 
Thomp.  Stockh.,  §  383.  A  set-off  was 
disallowed  in  the  following  cases :  Re 
Masons'  Hall  Tavern  Co.,  L.  E.  5  Eq. 
286 ;  Sankey  Brook  Coal  Co.  „.  Marsh, 
L.  E.  6  Exch.  185.  It  was  allowed 
under  the  facts  of  the  following  cases : 
Ee  London  &  Colonial  Co.,  L.  E.  7 


Eq.  550 ;  Ee  City  Terminus  Hotel  Co., 
L.  E.  14  Eq.  10.  A  number  of  con- 
trary and  confusing  decisions  on  this 
subject  were  noted  by  the  author  in 
his  work  on  stockholders  (Thomp. 
Stockh. ,§  381),  and  their  reasoning  ex- 
plained. These,  together  with  some 
others,  will  now  be  cited  merely: 
Briggs  V.  Penniman,  8  Cow.  (N.  Y.) 
387,  390;  s.  c.  18  Am.  Dec.  454;  Tall- 
madge  v.  Fishkill  Iron  Co.,  4  Barb. 
(N.  Y.)  382,  391  (quoted  with  ap- 
proval in  Eobinson  v.  Bank  of  Darien, 

18  Ga.  65, 109) ;  Boyd  v.  Hall,  56  Ga. 
563 ;  Belcher  v.  Willcox,  40  Ga.  391 ; 
Haynes  v.  Kent,  8  La.  Ann.  132  (mak- 
ing the  stockholder  a  preferred  cred- 
itor merely  because  he  is  a  stock- 
holder) ;  Eemington  v.  King,  11  Abb. 
Pr.  (N.  Y.)  278;  Eichards  v.  Crocker, 

19  Abb.  N.  Cas.  (N.  Y.)  73;  Christen- 
sen  V.  Colby,  43  Hun  (N.  Y),  362; 
Marr  v.  West  Tennessee  Bank,  4  Lea 
(Tenn.),  578. 

1  Sawyer  v.  Hoag,  17  "Wall.  (U.  S.) 
610,  622;  followed  in  Scammon  v. 
Kimball,  92  U.  S.  362. 

^•Matter  of  EmpW  City  Bank,  18 
N.  Y.  199,  227 ;  Lawrence  v.  Nelson, 
21  N.  Y.  158;  Hillier  v.  Allegheny 
County  Ins.  Co.,  3  Pa.  St.  470;  «.  c. 
45  Am.  Dec.  656 ;  Matthews  v.  Albert, 
24  Md.  527 ;  Grose  v.  Hilt,  36  Me.  22 ; 
Thompson  v.  Eeno  Savings  Bank,  19 
Nev.  103;  s.  c.  3  Am.  St.  Eep.  797. 

'  Scammon  v.  Kimball,  92  U.  S. 
362,  367;  Shickle  o.  Watts,  94  Mo. 
410,  418. 
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Englisli  Companies  Act,^  or  a  similar  statute  in  Canada,'  or 
the  United  States  National  Banking  Act,"  or  the  late  Federal 
Bankruptcy  Act,^  or  a  State  insolvency  law,°  —  no  right  of 
set-off  exists  in  favor  of  the  shareholder;  since  to  allow  such 
a  right  would  be  to  allow  a  preference  to  the  shareholders 
over  other  creditors.  On  the  contrary,  they  must  pay  up 
what  they  owe  like  other  debtors,  and  then  get  their  dividends 
like  other  creditors. 

§  3787.   Keasons  Whicli  Deny  the  Kig-ht  after  Insolvency. 

1.  The  first  reason  generally  given  for  the  rule  denying 
the  right  of  set-off  after  a  corporation  has  become  insolvent, 
is  the  theoretical  reason  which  often  operates  to  deny  the 
right  of  set-off  in  courts  of  law,  which  is,  that  there  can  be 
no  set-off  unless  the  debts  are  mutual  and  in  the  same  rights 
Briefly  explained,  the  meaning  is,  that  when  the  assets  have 
been  impressed  with  the  quality  of  a  trust  fund  for  the  equal 
benefit  of  all  the  creditors,  their  custodian,  whether  the  cor- 
poration, its  directors,  a  receiver,  assignee,  or  other  liquidator, 
holds  them,  not  in  right  of  the  corporation,  against  which 
the  set-off  is  claimed,  but  in  right  of  the  creditors.  This 
reason  is  even  more  applicable  to  cases  where  a  creditor  or 
his  representative  proceeds  to  enforce  a  statutory  individual 
liability;  since  such  a  liability  is  not  a  debt  due  by  him  to 
the  company;  it  is  not  an  asset  of  the  company,  and  cannot, 
without  the  aid  of  a  statute  so  authorizing,  be  sued  for  by  a 


1  Post,  §  3791^  Re    Stranton  Iron  *  Sawyer  v.  Hoag,  17  Wall.  (U.  S.) 

&c.  Co.,  L.E.  19  Eq.  449;  Ee  Breech-  610,  622;    Scammon  v.  Kimball,  92 

Loading  Armoury  Oc,  L.  E.  5  Eq.  U.  S.  362. 

214 ;  Ee  Whitehouse,  9  Oh.  Div.  595 ;  ^  McAvity  v.  Lincoln  Pulp  &c.  Co., 

47  L.  J.  Oh.  801;    39  L.  T.    (n.  s.)  82  Me.  504;  s.  c.  20  Atl.  Eep.  82. 

415 ;  27  Week.  Eep.  181 ;    Gill's  case,  «  Sawyer  v.  Hoag,  17  Wall.  (U.  S.) 

12  Oh.  Div.  755.  610,   622 ;  Scammon    v.  Kimball,  92 

'  Maritime   Bank    Liquidators    v.  IT.   S.  362,   366,  where   the  reasons 

Troop,  16  Sup.  Ot.  Oan.  456;  s.  c.  31  are  stated  by  Mr.  Justice   Chfford. 

Am.  &  Eng.  Oorp.  Oas.  410.  To  the  general  doctrine,  see  United 

"  Sowles  ;;.  Witters,  39  Fed.  Eep.  States  v.  Eckford,  6  Wall.  (U.  S.)  484, 

403 ;  Stephens  v.  Schuchmann,  32  Mo.  488. 
App.  333. 
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receiver  of  the  company.*  ~  On  the  contrary,  it  is  a  liability, 
in  the  nature  of  a  guaranty  or  a  superadded  security,  flowing 
directly  from  the  stockholder  to  the  creditors.  Hence,  there 
is  no  mutuality  between  such  a  liability  and  a  debt  due  by  the 
corporation  to  the  stockholder.  The  same  is  true  when  the 
liability  is  for  moneys  due  on  account  of  stock  held  by  him 
which  has  not  been  fully  paid.'  Such  a  debt,  as  we  have 
seen,''  is  deemed  in  equity  a  part  of  the  capital  stock  of  the 
company,  and  is  a  trust  fund  to  be  devoted  to  the  payment  oi 
all  its  creditors;  and  hence,  whilst  the  company,  as  long  as  it 
continues  a  going  concern,  may  call  it  in,  and  the  stock- 
holder, without  doubt,  set  off  against  it  any  demand  he  may 
have  against  the  company,  yet  when  the  company  becomes 
insolvent,  and  there  is  not  enough  to  satisfy  all  its  creditors, 
this  trust  fund  manifestly  cannot  be  appropriated  by  a  cred- 
itor who  is  a  stockholder,  to  the  exclusive  payment  of  his 
own  claim.*  Substantially  the  same  reasons  are  held  in  the 
English  courts  of  equity.  The  winding-up  acts  of  that  coun- 
try are  framed  on  the  idea  of  doing  justice  to  creditors  by 
allowing  them  to  share  pari  passu.  By  allowing  the  right  of 
set-ofif  to  a  shareholder  who  is  a  creditor,  he  thereby  obtains 


^  Ante,  5  3560.  apparently  the  same  at  law,  but  dif- 

'  Black  &  Oo.'s  case,  L.  E.  8  Ch.  ferent  in  equity,  set-off  would  not  be 

261.     "What,"   said    Lord    Ohelma-  allowed  here ;  nor  do  I  suppose  that, 

ford,  in  this  case,  "is  the  ordinary  in  the  present  state  of  the  law,  it 

law  of  set-off?    It  is  what,  in  the  would  be   allowed  at  common    law 

civil  law,   was    called    compensation,  either.    But  here  the  rights  are  sub- 

and  simply  means  this :   that  when  stantially    different.     The    moment 

you  have  got  two  cross-demands,  of  a  that  the  winding-up  takes  place,  the 

natmre  substantially  the  same,  and  whole  administration  is  carried  on 

due  to  and  from  A.  and  B.  in  the  with  a  view  to  the  payment  of  the 

same  right,  —  that  is  to  say,  when  the  debts  of  the  creditors,  and  in  the  first 

one  is  a  creditor  in  his  own  right,  and  instance  to  payment  pari  passu." 
debtor  also  in  his  own  right,  to  the  '  Ante,   §  2952.       See,    also,  post, 

other,  —  the  one  debt  may  be  set  off  J  3789. 

against  the  other,  at  the  option  of  *  Hillier     v.    Allegheny     County 

the  party  from  whom  payment  is  de-  Mutual  Ins.  Co.,  3  Pa.  St.  470 ;  s.  c. 

manded.    But  it  is  essential,  in  such  45  Am.  Dec.  656 ;    Lawrence  v.  Nel- 

cases,  that  the  rights  should  be  sub-  son,  21  N.  Y.  158 ;  Sawyer  v.  Hoag, 

stantially  the  same.     If    they  were  17  Wall.  (U.  S.)  622. 
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a  preference  over  other  creditors.*  2.  It  is  but  another  way 
of  stating  this  principle  to  say  that  a  creditor  who  is  himself 
a  stockholder  has  not  a  claim  against  one  or  more,  or  all,  of 
his  co-stockholders  for  the  full  amount  of  his  debt,  but  has 
only  a  claim  against  them  for  contribution;  and  hence,  as 
already  seen,  he  cannot,  in  general,  sue  one  or  more  of  them 
at  law,  but  must  go  into  equity;^  or,  if  proceeded  against  in 
equity,  he  is  entitled  to  an  equitable  allowance  on  account  of 
payments  made  for,  or  advances  made  to,  the  company,  on  the 
principle  of  contribution.'  3.  The  disallowance  of  the  right 
of  set-off  does  the  shareholder  no  injustice,  because,  if  the 
company  is  insolvent,  he  will  share  pari  passu  with  other 
creditors;  whereas,  if  there  is  enough  to  pay  all  the  debts  in 
full,  of  course  his  debt  will  be  paid  among  the  rest,  and  the 
right  of  set-off  will  not  be  wanted  to  do  justice  between  him 
and  the  other  shareholders.^ 

§  3788.  Right  Exists  where  there  are  No  Other  Creditors. 

Where  the  object  of  the  proceeding  is  to  sequester  what 
remains  unpaid  by  the  stockholder  to  the  corporation  upon 
his  share  subscription,  and  there  are  no  other  creditors,  then 
no  reason  exists  why  he  should  not  be  exonerated  to  the 
extent  of  his  demand  against  the  corporation.^ 

§  3789.  Kight  Exists  where  the  Deht  of  the  Corporation 
is  a  Trust  Fund.  —  Where  the  obligation  of  the  corporation  to 
the  stockholder  is  not  an  ordinary  debt,  but  consists  of  a  fund 
held  by  the  corporation  upon  a  trust,  so  that  the  corporation 
would  be  bound  to  restore  the  whole  of  it  without  regard  to 
the  rights  of  other  creditors,  then,  obviously,  a  right  of  set- 
off exists  in  favor  of  the  stockholder  to  the  extent  of  such  a 

»  Grissell's  case,  L.  E.  1  Oh.  528;  (N.  Y.)   387,   397;  s.c.  18  Am.  Dec. 

Black&Oo.'scase,L.  11.8  Ch.  254.  454    (decree);     Slee    v.    Bloom,    19 

>  Post,  §§   3816,  3829;  Thayer   v.  Johns.  (N.  Y.)  456,  485;  s.  c.  10  Am. 

Union  Tool  Co.,  4  Gray  (Mass.),  75;  Dec.  273  (decree). 
Woodruff  &  Beach  Iron  Works  t).  Chit-  *  Black  &  Oo.'s  case,  L.  E.  8  Oh. 

tenden,  4  Bosw.  (N.  Y.)  406;  Beers  v.  254,  261. 
Waterbury,  8  Bosw.  (N.  Y.)  396.  "  McAvity  v.  Lincoln  Pulp  &c.  Co., 

•  Briggs    V.  Penniman,    8    Cow.  82  Me.  504 ;  s.  c.  20  Atl.  Eep.  82. 
2738 


SET-OFF.     [3  Tliomp.  Corp.  §  3790. 

fund.  This  may  be  illustrated  by  a  case  where  the  receiver 
of  au  insolvent  national  bank  brought  an  action  at  law  against 
a  stockholder  to  recover.an  assessment  on  his  shares.  The 
stockholder  set  up,  by  way  of  counterclaim,  that,  before  the 
bank  failed,  the  Comptroller  of  the  Currency  had  ordered  the 
restoration  by  the  bank,  of  the  value  of  certain  securities 
which  had  been  reported  worthless  by  the  bank  examiner, 
and  that  defendant  and  other  stockholders  had  raised  a  fund 
to  be  applied,  from  time  to  time,  toward  the  retirement  of 
such  securities;  but  that  the  receiver,  though  knowing  this, 
claimed  the  balance  of  the  fund  which  was  in  the  bank  when 
it  failed,  as  part  of  the  ordinary  assets  of  the  bank.  It  was 
held  that  the  part  of  this  balance  belonging  to  the  stockholder 
might  be  set  off  against  his  assessment.^  But  this  doctrine 
has  been  held  to  have  no  application  to  a  case  where  a  stock- 
holder lends  securities  to  the  corporation  to  help  it  over  a  crisis. 
Accordingly,  where  an  executor  during  a  financial  crisis  of  a 
bank,  of  which  a  residuary  legatee  was  a  stockholder,  delivered 
shares  standing  in  the  latter's  name  to  aid  the  bank  in  the 
emergency,  and,  upon  such  transfer  coming  to  the  knowledge 
of  a  residuary  legatee,  he  was  assured  that  if  the  bank  was 
saved  the  stocks  would  be  returned,  but  if  it  failed  the  avails 
would  be  applied  on  his  assessment,  and  he  thereupon  assented 
to  the  retention  of  the  stock, — it  was  held  that  he  stood  on  the 
same  footing  as  other  creditors,  and  was  not  entitled  to  set  off 
against  his  assessment  the  value  of  the  shares.^ 

§  3790.  Where  tbe  Statute  Gives  a  Direct  Proceeding-  at 
Law.  —  Where  either  the  governing  statute,  or  the  rule  of 
decision  in  the  particular  forum,  gives  to  a  single  creditor  a 
direct  proceeding  at  law  against  any  stockholder,  —  this  action, 
from  its  very  nature,  proceeds  in  disregard  of  the  rights  of 
other  creditors.^     The  plaintiff  will  have  a  right  of  recovery 

1  Welles  V.  Stout,  38  Fed.  Eep.  807 ;  '  Some  of  the  "  contrary  and  con- 
s.  c.  1  Bank.  L.  J.  303.  fusing"   decisions    previously    noted 

2  Sowles  V.  Witters,  39  Fed.  Eep.  (ante,  ^3786,  note)  may  possibly  be 
403.  reconciled  on  the  grounds  here  stated. 
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against  the  defencTant  for  enough  of  so  mucli  as  may  be  due 
from  him  to  the  corporation  upon  his  share  subscription,  or 
for  enough  of  the  amount  which  ,  he  stands  liable  to  pay 
towards  liquidating  its  debts  in  addition  thereto,  as  an  indi- 
vidual liability  under  the  governing  statute,  to  satisfy  the 
demand  of  the  plaintiff  and  also  the  costs  of  his  action.  In 
such  a  case  the  principal  reason  on  which  courts  of  equity 
proceed  in  denying  the  right  of  set-ofif, — that  a  creditor  stock- 
holder must  pay  up  his  contribution  in  full  and  then  take  his 
dividend  on  an  equal  footing  with  the  other  creditors,  — does 
not  exist;  though  the  more  technical  reason  of  a  want  of 
mutuality  between  the  debts  of  the  plaintiff  creditor  and  the 
defendant  stockholder  still  exists.  This  hist  reason  may  or 
may  not  operate  to  deny  the  right  of  set-off  according  to  the 
theories  which  exist  in  the  particular  forum.  Where  the  pro- 
ceeding is  by  garnishment,  logically  the  right  of  set-off  exists.^ 
And,  no  doubt,  the  right  exists  where  the  proceeding  is  by 
motion  for  an  execution  under  a  statute,  and  in  other  cases 
where  the  proceeding  is  an  action  at  law,  or  a  proceeding  of 
that  nature.^ 

§  3791.  Special  Contract  for  a  Bight  of  Set-off.  —  It  was  at 

one  time  doubted  by  Lord  Romilly,  M.  R.,  whether  a  special 
agreement  between  a  shareholder  and  the  company,  to  the 
effect  that  he  might  set  off  money  due  him  from  the  company 
against  calls  made  on  his  shares,  would  be  valid  after  an  order 
to  wind  up,  although  the  calls  were  made  before  that  time.' 
But  it  was  subsequently  held  by  the  Court  of  Appeal  in  Chan- 
cery, by  Lord  Chancellor  Selborne  and  the  Lords  Justices 
James  and  Mellish,  that  such  an  agreement  would  not  be 
valid.     The  case  was,  that  a  contractor  had  agreed  with  a 

'  Ante,  §  3576,  et  seq.  corporation  to  satisfy  the  judgment 
'  When,  therefore,  the  liability  is  in  consideration  of  a  release  of  his 
an  individual  liability,  not  to  the  individual  liability,  a  court  will,  in  a 
corporation,  but  directly  to  its  credit-  proper  proceeding,  vacate  the  satisfac- 
ors,  if  a  stockholder,  so  individually  tion  of  the  judgment:  Gentry  v.  Alex- 
liable,  recovers  a  judgment  against  ander,  16  Ind.  471. 
the  corporation,  and  agrees  with  the  "  Oalisher's  case,  L.  E.  5  Eq.  214. 
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compauy  to  supply  them,  for  ten  years,  with  all  the  locomo- 
tive engines  which  the  company  should  require.    During  each 
of  the  first  five  years  the  company  were  to  accept  at  least  four 
of  such  engines,  and  during  each  of  the  next  two  years  two  of 
such  engines.     The  first  order  was  to  be  for  two  engines.     All 
the  engines  were  to  be  paid  for  when  the  delivery  notes  of 
the  same  were  presented  at  the  ofiices  of  the  company,  and 
instead  of  paying  cash,  the  compauy  was  to  be  allowed  to  give 
acceptances.     The  contractor  agreed  to  subscribe  for  a  cer- 
tain number  of  shares  in  the  company  and  to  pay  a  specified 
sum  for  each  share,  such  sum  being  the  amount  of  calls  then 
made.      It  was  also  agreed  that  no  further  payment  of  calls 
should  be  enforced  in  respect  of  such  shares  until  at  least  two 
engines  should  have  been  paid  for,  and  that  the  contractor 
might  set  off  against  the  calls  upon  all  or  any  of  the  said  shares 
the  amount  which  was  due  him,  or  for  which  he  held  the  com- 
pany's acceptances.     It  is  perceived  that  this  contract  was,  in 
substance,  to  take  shares  and  pay  for  them  in  specific  property. 
The  contractor  took  the  shares,  accordingly,  and  made  two 
engines,  which  were  never  taken  or  paid  for  by  the  company, 
but  it  was  ordered  to  be  wound  up,  and  a  call  was  made  on 
the  shares  by  the  liquidator.     It  was  held  that  the  contractor 
could  not  set  off  the  amount  due  him  under  the  contract,  as 
damages  or  otherwise,  against  the  call.'    But  where,  by  an 
agreement  between  a  shareholder  in  a  company  and  the  com- 
pany, a  present  liability  of  the  company  to  pay  cash  to  him 
was  set  off  against  future  calls  on  his  shares,  it  was  held  that 
this  was  payment  of  the  shares  in  cash,  within  the  meaning 
of  the  English  Companies  Act,  1867,  and  he  was  not  liable 
as  a  contributory  in  respect  of  such  shares  in  the  winding  up 
of  the  company.^    Where  a  subscription  to  the  stock  of  a  cor- 
poration is  paid  by  the  note  of  the  subscriber,  money  subse- 
quently paid  by  the  stockholder  to  the  corporation  for   the 
purpose  of  repairing  its  capital  stock,  under  an  agreement 

'  Black  &  Co.'s  case,  L.  R.  8  Ch.      Brighton  Arcade  Oo.  v.  Bowling,  L.  R. 
254 ;  Re  Paraguaasu  Steam  Tramroad      3  0.  P.  175.    - 
Co.,  L.  R.  8  Ch.  254;   disapproving  ^  jjg  Jones,  41  Oh.  Div.  159. 
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that,  as  between  the  corporation  and  its  creditors,  the  pay- 
ment is  a  donation,  but  as  between  the  stockholders,  a  debt, 
and  upon  the  further  agreement  that  such  payment  is  to  be 
regarded  as  a  satisfaction  pro  tanto  of  the  individual  liability  of 
the  stockholder  to  creditors,  —  cannot,  after  the  corporation 
has  become  insolvent,  be  set  off  against  the  stock  note.' 

§  3792.  Distinction  between  Cases  where  the  Set-oflf  is  Exe- 
cuted and  where  Itis  Unexecuted.  —  Remembering  that  a  set- 
off is  available  against  the  corporation  so  long  as  it  continues 
a  going  concern,^  it  must  follow  that  where  a  corporation  and 
its  creditor  have  agreed  to  set  off  mutual  debts  against  each 
other,  this  agreement  will  stand,  in  the  absence  of  fraud,  after 
the  corporation  becomes  insolvent,  on  the  ground  of  being  an 
executed  contract.  Several  cases  in  England  have  been  decided 
with  reference  to  this  principle;  but  it  will  appear,  from  the 
expressions  of  the  English  judges  and  from  a  little  reflection, 
that  the  question  relates  to  the  law  of  payment  rather  than  to 
the  law  of  set-off.  Dealing  with  this  phase  of  the  question,  it 
was  said  by  James,  L.  J.:  "If  it  came  to  this.,  that  there  was 
a  debt  in  money  payable  immediately  by  the  company  to  the 
shareholders,  and  an  equal  debt  payable  immediately  by  the 
shareholders  to  the  company,  and  that  each  was  accepted  in 
full  payment  of  the  other,  the  company  could  have  pleaded 
payment  in  an  action  brought  against  them,  and  the  share- 
holder could  have  pleaded  payment  in  cash  in  a  correspond- 
ing action  brought  by  the  company  against  him  for  calls. 
Supposing  the  transaction  to  be  an  honest  transaction,  it 
would,  in  a  court  of  law,  be  sufficient  evidence  in  support  of 
a  plea  of  payment  in  cash,  and  it  appears  to  me  that  it  is  suffi- 
cient for  this  court  sitting  in  a  winding-up  matter.'"  In  the 
same  case,  Mellish,  L.  J.,  added:  "Nothing  is  clearer  than  that 
if  parties  account  with  each  other,  and  sums  are  stated  to  be 
due  on  one  side,  and  sums  to  an  equal  amount  due  on  the 
other  side  on  that-  account,  and  those  accounts  are  settled  by 

»  Union  Central   Life  Ins.  Co.  v.  '  AnU,  5  3786. 

•Jones,  35  Ohio  St.  351.  °  Spargo's  case,  L.  E.  8  Ch.  412. 
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both  parties,  it  is  exactly  the  same  thing  as  if  the  sums  due 
on  both  sides  had  been  paid.  Indeed,  it  is  a  general  rule  of 
law  that  in  every  case  where  a  transaction  resolves,  itself  into 
paying  money  by  A.  to  B.,  and  then  handing  it  back  again 
by  B.  to  A.,  if  the  parties  meet  together  and  agree  to  set  one 
demand  against  the  other,  they  need  not  go  through  the  form 
and  ceremony  of  handing  the  money  backwards  and  for- 
wards."^ And  this  is  in  conformity  with  what  has  been  said 
in  another  case:  "That  was  merely  allowing  substance  to  pre- 
vail over  form,  —  that  is  to  say,  that  it  should  not  be  necessary 
in  such  a  case  for  the  company  to  pay  their  debt  to  the  share- 
holder, and  for  the  shareholder  to  pay  his  debt  to  the  com- 
pany, either  by  giving  money  one  to  the  other,  or  by  the 
company  handing  over  a  cheque  to  the  shareholder  and  his 
handing  it  back  again."  ^  The  meaning  is,  that  where,  as 
between  the  corporation  and  its  creditor,  there  is  a  cross- 
indebtedness,  and  both  debts  are  presently  payable,  and  the 
parties  meet  and  settle  and  agree  to  set  the  one  debt  off  against 
the  other,  that  agreement  pays  both  debts,  and  it  is  neither 
necessary  that  money  should  be  passed  back  and  forth  over 
the  counter,  nor  that  there  should  be  an  exchange  of  cheques 
on  the  banker.'  But  this  principle  has  no  application  where 
■  the  debts  are  not  presently  payable,  and  where  there  is  no 
present  agreement  for  a  set-off  under  circumstances  which 
execute  the  mutual  contracts  of  the  parties,  and  create  in  law 
a  payment  of  both  debts;  nor  has  it  any  just  application  to 
agreements  made  in  contemplation  of  insolvency  (except  pos- 
sibly in  those  American  jurisdictions  where  the  wretched  doc- 
trine prevails  that  a  corporation  may  prefer  its  creditors); 
because  to  allow  the  parties  to  effect  a  set-ofif  under  such  cir- 
cumstances would  be  to  allow  the  corporation  to  defeat  the 
policy  of  the  law,  which  is  that  its  assets,  being  a  trust  fund 
for  all  its  creditors,  shall  be  ratably  distributed  among  them, 
and  that  it  shall  not  prefer  one  over  another  by  doing  that 
which  amounts  to  a  payment  of  his  debt  in  full.     This  is  well 

^  Spargo's  case,  L,  R.  8  Ch.  414. 
*  White's  case,  12  Oh.  Div.  511.  *  See  Kent's  case,  39  Oh.  Div.  259. 
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illustrated  by  an  English  case  where,  by  the  articles  of  associ- 
ation, the  directors  were  empowered  to  receive  from  any  mem- 
ber willing  to  advance  the  same,  all  or  any  part  of  the  money 
due  upon  his  shares  beyond  the  sums  actually  called  for. 
Kent,  a  shareholder  in  the  company  and  formerly  the  man- 
aging director  of  it,  took  an  assignment  from  one  of  its  cred- 
itors of  a  debt  due  by  it,  which  was  payable  in  installments, 
but  none  of  which  installments  were  due,  and  requested  the 
directors  to  apply  a  sufficient  part  of  the  debt  in  paying  in 
full  the  shares  standing  alone  in  his  name,  on  which  shares 
no  call  was  at  that  time  payable.  The  directors  passed  a  reso- 
lution to  that  effect.  In  the  mean  time  a  petition  to  wind  up 
the  company  had  been  filed;  but  before  any  thing  further  was 
done  to  carry  the  transaction  into  effect,  or  before  any  entry 
of  it  had  been  made  on  the  books  of  the  company  other  than 
the  minute  of  the  resolution,  an  order  to  wind  up  the  company 
was  made.  It  was  held  that  this  set-off  could  not  be  allowed. 
The  lords  justices  took  the  view  that  what  had  been  done  was 
not  a  payment  in  prsssenti,  but  merely  an  agreement  for  a  pay- 
ment infuturo,  and  that  what  had  been  done  could  not  have 
been  successfully  pleaded  as  a  payment  in  a  court  of  law.' 
This  case,  while  rightly  decided,  seems  to  have  been  decided 
on  an  untenable  ground.  It  should  really  seem  that  an  agree- 
ment for  a  set-off,  made  between  the  creditor  and  the  directors, 
and  expressed  in  the  resolution  exhibited  by  the  minutes  of 
their  proceedings,  effected  an  executed  contract  of  payment. 
The  true  ground  of  the  decision  was,  it  should  seem,  that  what 
was  done  was  done  on  the  eve  of  the  suspension  and  in  con- 
templation of  winding-up  proceedings,  and  to  defeat  the  policy 
of  the  law  by  preferring  a  favored  shareholder  who  had  been 
a  director  and  manager  of  the  company,  to  the  extent  of  allow- 
ing him  to  pay  his  debt  to  the  company  in  full  by  buying  up 
one  of  its  outstanding  obligations  and  procuring  a  set-off. 
This,  as  hereafter  seen,  even  the  American  courts  do  not 
permit.^  In  a  later  case  in  the  English  Chancery  Division, 
decided  by  a  single  judge,  the  case  last  cited  is  distinguished, 

'  Kent's  case,  39  Oh.  Div.  259.  '  Fost,  §  3797. 
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Mr.  Justice  North  holding  that  where  a  company  owes  to  one 
of  its  shareholders  a  debt  which  is  presently  due  and  payable, 
and  the  shareholder  is  contingently  liable  to  the  company  in 
respect  of  an  unpaid  balance  on  his  shares,  which  balance  has 
not  been  called  for  by  the  directors,  an  agreement  to  set  off 
this  debt  of  the  company  against  the  shareholder's  liability 
for  his  unpaid  balance  is  an  executed  agreement  of  set-off, 
within  the  principle  above  stated,  such  as  will  hold  good  after 
the  company  passes  into  the  hands  of  an  ofhcial  liquidator, in 
a,  proceeding  to  wind  it  up  under  section  25  of  the  Companies 
Act,  1867.' 

§  3793.  If  the  Shareholder  is  a  Bankrupt.  —  The  principle 
of  allowing  mutual  debts  to  be  set  off  against  each  other  has 
always  obtained  in  the  statutes  of  bankruptcy  which  have 
existed  in  England '^  and  in  this  country.'  This  principle 
appears  to  antedate  the  provisions  of  the  English  statutes  of 
bankruptcy  on  the  subject,  and  to  have  existed  long  before  the 
English  statute  of  set-off.*  Now,  the  principle  being  estab- 
lished, in  winding  up  a  corporation,  that  a  shareholder  can- 
not set  off,  against  his  liability  as  a  contributory, a  debt  due 
him  from  the  company,  and  it  being  equally  well  settled  that, 
in  collecting  the  estate  of  a  bankrupt,  his  debtors  may  claim 
such  right  as  against  his  assignee,  —  sijppose  that  a  corpora- 
tion is  being  wound  up,  and  is  indebted  to  one  of  its  share- 
holders, who  is  in  bankruptcy,  and  such  bankrupt  shareholder 
is  assessed  as  a  contributory,  will  his  assignee  or  trustees  be 
entitled  to  claim  a  set-off  as  against  the  receiver  or  liquidator 
of  the  company?  It  has  been  held  by  the  English  Court  of 
Appeal  in  Chancery,  while  conceding  the  correctness  of  the 
rule  in  Grissell's  case,*  that  a  right  of  set-off  in  such  a  case 

»  Be  Jones,  Lloyd  &  Co.,  41  Oh.  Stat.  TJ.  S.  33) ;  August  19, 1841,  ch.  9, 
Div.  159.  §  5  (5  Stat.  U.  S.  444). 

»  Stat.  12  &  18  Vict.,  ch.  106,  §  117;  *2  Geo.  II.,  ch.  22;  Garnet  &c. 

32  &  33  Vict.,  ch.  71,  §  39.  Mining  Co.  v.  Sutton,  3  Best  &  S.  321, 

'  Acts  March  2,  1867,  ch.  176,  §  20      324,  per  Blackburn,   J. ;    Christian's 

(14  Stat.  IT.  S.  526;  Rev.  Stat.  U.  S.      Bankrupt  Law,  2d  ed.,  499,  and  cases 

6073) ;   April  4,  1800,  ch.  19,  §  42  (2      cited. 

»  L.  R.  1  Ch.  528. 
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might  be  claimed  by  the  trustees  of  the  bankrupt  shareholder. 
The  case  proceeded  upon  a  comparison  of  the  respective  pro- 
visions of  the  two  statutes  applicable  to  the  subject,  —  the 
Companies  Act,  1862,  §  95,  and  the  Bankruptcy  Act  of  1849, 
§  171;  and  the  meaning  of  the.  statutes  was  held  to  be  that 
the  liquidator  of  the  company  was  to  go  into  the  court  of 
bankruptcy  and  prove  against  the  estate  of  the  shareholder 
for  the  amount  for  which  the  latter  was  liable  as  a  contribu- 
tory,  allowing  the  set-off  provided  for  in  the  Bankruptcy  Act; 
in  other  words,  that  the  rule  of  the  Bankruptcy  Act,  and  not 
that  of  the  Companies  Act,  must  prevail.'  The  English  rule 
is,  that  whether  the  liquidator  of  the  company  proves  against 
the  estate  of  the  bankrupt,^  or  whether  the  trustee  in  bank- 
ruptcy proves  against  the  company,'  the  balance  due  from 
one  estate  to  the  other,  after  setting  off  all  mutual  debts  and 
credits,  is  all  that  can  be  proved.* 

§  3794.  Whether  Payment  of  Corporate  Debts  Pleadable 
by  Way  of  Set-off. — This  question  involves  at  the  outset  the 
inquiry  whether  the  payment  attempted  to  be  pleaded  as  a 
set-off  was  voluntary  or  involuntary.  The  well-known  rule  is, 
that  where  one  man  voluntarily  or  officiously  pays  the  debt  of 
another,  he  does  not  thereby  make  that  other  his  own  debtor 
to  the  extent  of  such  payment,  in  the  absence  of  a  subsequent 
ratification.^  On  this  principle,  where  a  stockholder,  volun- 
tarily and  without  legal  compulsion,  pays  the  debt  of  the  cor- 
poration, he  does  not  thereby  acquire  a  right  of  reimbursement 
against  the  corporation  which  he  can  use  as  a  set-off  in  a  pro- 
ceeding to  charge  him  as  a  stockholder,  or  on  which  he  can 
found  an  action  against  other  stockholders  for  a  contribution.^ 

•  Ee  Duckworth,  L.  E.  2  Oh.  577 ;  Id.,  577,  for  a  further  exposition  of  the 
Carralli's  Claim,  L.  E.  4  Ch.  174 ;  Ex     subject. 

parte  Strang,  L.  E.  5  Ch.  492.  '  Winsor  v.  Savage,  9  Met.  (Mass.) 

2  Ee  Duckworth,  L.  E.  2  Ch.  578;  346. 

Ex  parte  Strang,  L.  E.  5  Ch.  492.  *  Eastman    v.    Crosby,    8    Allen 

'  Carralli's  Claim,    L.   E.   4   Oh.  (Mass.),  206;   Andrews  v.  Oallender, 

174.  13  Pick.  (Mass.)  484;   Grose  v.  Hilt, 

*  Lind.  Comp.,  5th  ed.,  743.     See  36  Me.  22. 
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The  same  principle  has  been  applied  in  the  case  of  advances 
made  by  a  member  of  an  association  which  was  governed  by 
the  principles  applicable  to  partnerships.  The  association  had 
been  organized  for  the  purpose  of  carrying  on  a  manufacture, 
but  had  failed  while  its  buildings  were  in  progress.  One  of 
the  partners,  after  all  the  others  had  abandoned  the  enterprise 
and  determined  to  make  no  further  advances  to  it,  made 
advances  without  their  consent  or  authority,  for  the  purpose 
of  preserving  the  buildings.  The  buildings  were  afterward 
sold  for  the  common  benefit.  It  was  held  that,  in  talcing  an 
account  of  the  concern,  he  was  not  entitled  to  credit  for  these 
advances.^  The  foregoing  decisions  certainly  do  not  rest 
upon  a  very  high  plane  of  equity.  The  debts  of  a  corporation 
are  debts  incurred  in  the  prosecution  of  enterprises  under- 
taken, in  a  sense,  by  their  stockholders,  and  for  their  benefit. 
They  are,  therefore,  morally,  although  not  in  a  legal  sense, 
the  debts  of  the  stockholders  themselves;  and  they  stand 
under  a  moral  obligation  to  pay  them.  When  a  stockholder 
comes  forward  and  pays  the  debts  of  the  corporation,  his  posi- 
tion ought  not,  therefore,  to  be  regarded,  at  least  in  a  court  of 
equity,  as  the  position  of  an  officious  iutermeddler  who  under- 
takes to  make  a  stranger  his  debtor  by  paying  a  debt  due  from 
that  stranger  to  another."    It  is  held  in  a  recent  case  in  Vir- 


'  Skinner  v.  White,  1  Hopk.  Ch.  long  as  the  majority  of  the  subscrib- 

(N.  Y.)  107.  ers  should  determine.    The  court  held 

'  A  later  case  in  Massachusetts,  such  subscribers  to  be  partners,  and 
distinguishing  two  of  the  earlier  hold-  that  one  of  them  might  maintain  a 
ings  of  the  same  court  above  cited,  bill  in  equity  against  the  others, 
exhibits  a  better  sense  of  equity.  Oer-  within  the  jurisdiction  of  the  court, 
tain  parties  had  subscribed  to  an  to  compel  them  to  contribute  to  sums 
agreement  to  purchase  and  run  a  paid  by  him,  although  not  at  their 
ferry-boat,  to  be  owned  by  them  in  request,  for  the  use  of  the  association, 
proportion  to  the  amount  set  against  and  that  the  amount  of  the  liability 
their  names,  the  toll  to  be  applied  to  of  the  defendants  should  be  deter- 
pay  expenses,  and  any  balance  to  be  mined  by  an  apportionment  among 
divided  among  them  pro  rata,  each  them  of  the  amount  paid,  without  re- 
subscriber  to  have  the  right  to  sell  gard  to  subscribers  out  of  the  juris- 
his  stocK,  the  purchaser  to  have  all  diction.  Whitman  v.  Porter,  107 
the  rights  of  an  original  subscriber,  Mass.  522. 
and  the  association  to  continue  as 
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ginia,  under  a  statute  making  each  stockholder,  to  the  extent 
of  his  holding,  individually  liable  for  the  debts  of  the  corpo- 
ration, —  that,  where  a  stockholder  pays  the  debt  of  the  cor- 
poration, and  takes  an  assignment  of  it  to  himself,  he  cannot 
revive  it  by  assigning  it  to  a  third  party;  and  that  where  real 
estate,  on  which  there  is  a  vendor^s  lien,  is  conveyed  to  a  cor- 
poration, and  one  of  its  stockholders  pays  off  the  lien,  and 
takes  an  assignment  of  it  to  himself,  the  lien  is  extinguished 
as  against  the  other  creditors  of  the  corporation,  and  the 
stockholder  so  acting  cannot  revive  it  by  assigning  it  to  a  third 
party.*  It  has  been  held  in  Massachusetts  that  where  an 
action  is  brought  by  an  assignee  of  a  corporation  against  one 
who  is  a  stockholder  therein,  not  to  enforce  any  liability  as  a 
stockholder,  but  to  recover  an  ordinary  debt  due  from  him  to 
the  corporation,  —  he  cannot  avail  himself,  by  way  of  set-off, 
of  an  amount  which  he  has  been  compelled  to  pay,  subse- 
quently to  the  commencement  of  proceedings  in  insolvency, 
toward  liquidating  the  debts  of  the  company.^  The  reason  is 
that,  to  allow  such  an  offset,  would  be,  in  effect,  exactly  the 
same  as  allowing  it  in  the  case  in  which  the  stockholder  had 
been  compelled  to  make  advances  toward  liquidating  the  debts 
of  the  company.  It  would,  under  the  rule  of  equity  already 
cited,'  give  him  an  advantage  over  other  creditors  in  the  dis- 
tribution, because  it  would  give  him  payment  of  his  debt  in 
full;  whereas,  as  we  have  seen,  he  is  bound  to  pay  only  what 
he  owes  the  corporation,  and  then  take  his  distributive  share 
of  any  dividend  which  may  be  declared,  pari  passu  with  the 
other  creditors. 

§  3795.  Whether  Stockholder  may  Compound  with  Cred- 
itors.—  The  law  does  not  favor  litigation,  but  encourages 
compromises  and  voluntary  settlements  of  controversies,  when 
fairly  made.  When,  by  the  insolvency  of  a  corporation,  the 
liability  of  a  shareholder  therein  to  pay  a  given  amount  to  its 

»  Hardy  o.  Norfolk  Man.  Co.,  80  '  Howe  v.  Snow,  3  Allen  (Mass.), 

Va.404.  1". 

»  Aide,  i  3787. 
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creditors  becomes  fixed,  creditors  may  stand  greatly  in  need 
of  payment;  their  respective  ■  debts,  as  in  tlie  case  of  savings 
bank  deposits  or  laborers'  wages,  may  be  so  small  as  not  to 
justify  the  expense  and  trouble  of  litigation.  Under  such 
circumstances,  there  seems  to  be  neither  justice  nor  sense  in 
requiring  a  shareholder,  in  order  to  discharge  himself  safely 
of  his  liability,  to  defer  payment  until  creditors  have  actually 
proceeded  against  him.  In  those  States  where  the  rights  of 
all  creditors  and  all  shareholders  are  required  to  be  adjusted  in 
a  single  suit  in  equity,  it  is  supposed  that  a  payment  made  by 
a  shareholder  to  a  particular  creditor  would,  like  an  unlawful 
preference  in  bankruptcy,  be  treated  as  a  payment  in  his  own 
wrong.  But  where  a  single  creditor  is  at  liberty  to  proceed 
against  a  single  shareholder,  acquiring  a  preference  over  other 
creditors  as  the  reward  of  his  diligence,  no  reason  is  perceived 
for  prohibiting  the  creditor  from  settling  with  him  until  he 
has  commenced  suit.  The  Supreme  Court  of  Georgia  has  so 
held,  and  has  carried  the  rule  very  far.  In  the  view  of  that 
court,  a  stockholder  in  a  savings  bank,  individually  liable  to 
a  limited  extent  to  depositors,  might,  when  proceeded  against 
by  a  depositor,  not  only  defend  by  showing  that  he  had  dis- 
charged himself  from  the  liability  cast  upon  him,  but  it  was 
deemed  wholly  immaterial  to  the  plaintiff  how  that  liability 
was  discharged.*  But,  for  reasons  elsewhere  stated,  after  suit 
brought  by  one  creditor,  he  cannot  discharge  himself  by 
making  payment  to  another.^ 

§  3796.  Kelease  by  a  Creditor  of  a  Particular  Shareliolder. 

It  is  familiar  law  that  a  release  under  seal  by  a  creditor  or 
obligee  of  one  joint, or  joint  and  several  debtor  or  obligor,  will 
discharge  the  whole.^     A  release  extinguishes  the  obligation.* 

^  Jones  V.  Wiltberger,  42  Ga,  575,  Tuckennan  v.  Newhall,  17  Mass.  581, 

678.  583;  Armstrong  v.  Hayward,  6  Cal. 

'  Post,  §§  3835,  3838.  183;   Prince  v.  Lynch,  38  Cal.  528; 

'  Cheetham?).  Ward,  1  Bos.  &  Pul.  s.  c.  99  Am.  Dec.  427. 
630,     633 ;    Eowley    v.    Stoddard,    7  *  McOrea  v.  Purmort,   16  Wend. 

Jolms.  (N.  Y.)  210;  American  Bank  (N.  Y.)  460;  s.  c.  30  Am.  Dec.  103. 


V.  Doolittle.  14  Pick.  (Mass.)  123, 126; 
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This  rule,  however,  has  no  application  to  a  release,  by  a  cred- 
itor, of  guarantors  or  sureties.  A  release  of  them  does  not 
discharge  the  principal;  but,  on  the  other  hand,  a  release  of 
the  principal  debtor,  of  course,  releases  a  surety  or  guarantor.* 
What  application  has  this  doctrine  to  the  case  of  a  creditor  of 
a  corporation  releasing  the  company,or  one  of  its  members? 
Under  any  view  of  the  relation  of  stockliolders  to  the  creditors 
of  the  corporation,  it  is  obvious  that  a  release  of  the  company 
would  extinguish  the  debt  and  release  all  its  members."  But 
it  has  also  been  held  that  a  release  of  a  particular  stockholder 
of  a  corporation,  under  a  statute  making  each  stockholder 
jointly  and  severally  liable  with  the  others  for  his  proportion 
of  the  corporate  debts,'  operates  as  a  release  of  this  indebted- 
ness as  to  all.*  If,  after  the  retiring  of  a  stockholder  from  the 
corporation  by  the  sale  of  his  stock,  and  due  public  notice 
thereof  as  required  by  the  charter,  the  creditor  gives  up  old 
notes,  upon  which  the  stockholder  was  liable,  and  takes  new 
ones,  especially  if  done  for  the  purpose  of  absolving  him  from 
liability,  and  imposing  it  upon  his  successor  in  the  stock,  this 
operates  as  a  complete  release  to  him  of  the  debt,  both  at  law 
and  in  equity.* 

§  3797.  Shareholder  cannot  Buy  Claims  at  a  Discount  and 
Plead  Them  as  Offsets.  —  A  stockholder  —  especially  if  he  is 
an  officer  of  the  corporation  —  will  not  be  permitted  to  buy  up 
judgments  or  other  claims  of  an  insolvent  corporation,  and, 
when  proceeded  against  as  a  stockholder  by  a  creditor, to  plead 
them  as  offsets  against  his  liability  as  such.  This  is  especially 
true  where  there  is  a  personal  liability  on  the  part  of  the 
stockholder  under  the  charter.^     But  where,  under  the  theory 


^  Crockett,  J.,  in  Prince  v.  Lynch,  *  Prince  v.  Lynch,  38  Cal.  528,  538 ; 

38Cal.528,  537  ;s.  c.  99  Am.  Dec.  427 ;  8.  c.  99  Am.  Dec.  427,  Crockett,  J., 

Trotter  v.  Strong,  63  IlL  272 ;  Brown  dissenting. 

V.  Ayer,  24  Ga.  288 ;  Lewis  v.  Jones,  4  '  New  England  Commercial  Bank 

Barn.  &  Cress.  506.  v.  Stockholders,  6  E.  L  154;  s.  c.  75 

*  Crockett,  J.,  in  Prince  v.  Lynch,  Am.  Dec.  688. 

38  Cal.  528 ;  s.  c.  99  Am.  Dec.  427.  *  Thompson   v.  Meisser,    108   111. 

*  Larrabee  ij.  Baldwin,  35  Cal.  155.  359;   Bulkley  v.  Whitcomb,  49  Hun 
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of  the  law  which  prevails  in  the  particular  forum,  a  general 
right  of  set-off  is  conceded  to  the  stockholder,  he  will  be  allowed, 
as  against  creditors  of  the  corporation,  what  he  actually  ex- 
pended in  the  purchase  of  such  claims.^  "While  a  stockholder, 
who  is  proceeded  against  in  respect  of  his  individual  statutory 
liability,  can  plead,  by  way  of  defense,  a  bona  fide  payment 
made  by  him  of  a  debt  of  the  corporation  to  another  of  its 
creditors,^  yet  he  cannot,  where  he  has  purchased  judgments 
or  other  evidences  of  debt  against  it,  set  them  up  as  payments 
under  this  rule,  at  their  face  value,  though  it  is  conceded  that 
he  can  set  them  up  to  the  extent  of  what  he  has  actually  paid 
for  them.' 

§  3798.  But  may  Prove  as  a  Creditor  Claims  Which  He 
has  Purchased  at  a  Discount.  —  But  whilst  a  shareholder  can- 
not,  after  the  insolvency  of  the  corporation,  buy  up  claims 
against  it  and  set  them  off  against  his  liability  for  unpaid 
stock,^  there  seems  no  very  clear  reason,  unless  he  is  a  director, 
or  otherwise  in  a  fiduciary  relation  with  the  company,  for  pro- 
hibiting him  from  buying  up  claims  against  the  company  at 
a  discount,  and  proving  them  up,  as  a  creditor,  at  their  par 
value.  This  question  was  distinctly  put  to  that  eminent 
equity  judge,  the  late  Lord  Romilly,  M.  R.,  and  he  decided, 

(N.  Y.),  290;  s.  c.  17  "N.  Y.  St.  Eep.  eral  Bankruptcy  Act :  Sawyer  v.  Hoag, 

652;  1  N.  Y.   Supp.   748;  Abbey  v.  17  Wall.  (U.  S.)  610,  623,  where  the 

Long,  44  Kan.  688 ;  s.  c.  24  Pac.  Eep.  reasons  are  given  by  Mr.  Justice  Mil- 

1111 ;  Gauch  v.  Harrison,  12  111.  App.  ler.     See,  also,  Lawrence  v.  Nelson,  21 

459 ;  Diven  v.  Phelps,  34  Barb.  (N.  Y.)  N.  Y.  158. 

224;  Smiths).  Mosby,  9  Heisk.(Tenn.)  i  Lingle  v.  National  Ins.   Co.,  45 

501.    That  such  is  the  rule  in  bank-  Mo.  109;  Gauch  v.  Harrison,  12  111. 

ruptcy  in  England,  where  the  right  of  App.  457. 

set-off  depends  on  the  state  of  things  '  Ante,  §  3795. 

existing  at  the  date  of  the  bankruptcy,  ^  Thompson    v.    Meisser,     supra; 

see  Re  Gillespie,  14  Q.  B.  Div.  963;  Abbey  v.  Long,   supra.    There  is  a 

Dickson  v.  Evans,  6  T.  E.  57.     See,  holding  that  if  a  subscriber  has  paid 

also,  Ex  parte  Theys,  25  Oh.  Div.  687.  in  depreciated  bills  of  the  bank,  he  is 

Sir  X.  Lindley  says  that  the  practice  entitled  to  be  credited  with  their  value 

in  this  particular  is  not  yet  settled  at  the  time    of    payment.    Marr  v. 

under  the  English   Companies  Act:  West  Tennessee  Bank,  4  Lea  (Tenn.), 

Lind.  Oomp.  Law,  5th  ed.,   739.    It  578. 

was  also  the  rule  under  the  late  Fed-  '  Ante,  §  8797 ;  post,  §  4040. 
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without  the  expression  of  any  doubt,  that  the  shareholder  was 
entitled  to  do  so;*  and  the  same  principle  has  been,  in  effect, 
ruled  by  Mr.  Circuit  Judge  Dillon,  reversing  Treat,  District 
Judge.  Here  a  director,  who  had  never  actively  participated 
in  the  affairs  of  the  company,  bought  up  at  a  discount  claims 
against  it,  sued  the  company  upon  them,  obtained  a  judg- 
ment by  default,  and  proved  for  the  full  amount  of  his  claim 
in  bankruptcy.  It  was  held  that  this  could  be  done.  The 
judgment,  not  being  impeached  for  fraud,  was  held  conclusive 
of  his  rights  as  a  creditor.^  The  directors  of  a  corporation 
occupy  a  trust  relation  toward  its  creditors,  under  the  opera- 
tion of  the  doctrine  that  its  assets  are  a  trust  fund  for  its 
creditors,  of  which  assets  they  are  the  custodians;  and  this, 
under  the  best  conceptions, .will  operate  to  restrain  them  from 
speculating  in  this  way  out  of  the  misfortunes  of  its  creditors,' 
at  least  until  their  trust  relation  is  determined,  by  the  appoint- 
ment of  a  receiver  or  otherwise.  It  follows  that  where  a  pro- 
ceeding is  instituted  against  a  director,  under  a  statute,  to 
enforce  his  personal  liability,  —  as,  for  instance,  for  concur- 
ring in  the  contracting  of  corporate  debts  before  the  capital 
stock  has  been  paid  in  and  the  certificate  thereof  filed  in  the 
public  office,* — he  cannot  be  permitted  to  buy  up  judgments 
or  other  evidences  of  indebtedness  of  the  corporation,  knowing 
it  to  be  insolvent,  and  to  use  the  same  as  an  offset.  In  such 
a  case  a  judgment  will  go  against  him  for  the  full  amount, 
notwithstanding  his  plea  of  such  an  offset.*  Even  where  the 
rule  of  the  jurisdiction  allows  a  stockholder  to  plead,  by  way 
of  offset,  a  debt  due  him  from  the  corporation,  a  director  in 
such  a  case  will  not  be  permitted  to  establish  an  offset  for 
more  than  the  amount  actually  paid  out  by  him  in  purchas- 
ing the  debt  of  the  corporation." 


'  Ee  Humber   Iron  Works    Co.,  •  N.  Y.  Man.  Act  of  1848,  ch.  40, 

L.  E.  8  Eq.  122.  §  10. 

'  Walker  v.  Stillwell  (MS.).  '  Bulkley  v.  Whitcomb,  121  N.  Y. 

»  Post,  ch.  146.  107;  s.  c.  24  N.  E.  Rep.  13. 

'  Bulkley  v.  Whitcomb,  supra. 
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§  3799.  And  for  Stronger  Seasons  a  Stranger  may  do  so.  — 

If  a  shareholder  may  do  this,  upon  clearer  reasons  a  stranger 
may.  Thus,  where  a  billholder  of  an  insolvent  bank  sought 
to  coerce  payment  from  the  stockholders,  it  was  no  defense 
that  he  had  bought  the  bills  of  a  broker,  under  an  agreement 
to  keep  them  out  of  circulation  for  a  time,  he  not  having  had 
notice,  at  the  time,  that  they  were  improperly  issued.*  So,  in 
a  proceeding  by  motion  for  an  execution  against  a  stockholder 
under  a  statute?  evidence  offered  by  the  defendant  to  show  that 
the  judgment  creditor  had  purchased  his  demand  at  a  discount 
after  the  insolvency  of  the  corporation,  was  held  to  be  wholly 
irrelevant  and  erroneously  admitted.^ 

§  3800.  Company  may  Set  Off  Calls  against  Its  Own  Debt. 

The  principle  which  operates  to  deny  the  right  of  set-off 
to  a  shareholder  who  is  also  a  creditor  is  designed  for  the  gen- 
eral benefit  of  the  creditors,  and  to  prevent  the  shareholders 
from  getting  an  advantage  over  them  in  the  distribution, — 
the  rule  being  that  they  are  entitled  to  be  paid  first  in  the  dis- 
tribution, and  the  shareholders  not  at  all,  unless  there  is  some- 
thing remaining  after  the  creditors  are  paid.'  It  is,  therefore, 
clearly  a  rule  that  does  not,  so  to  speak,  work  both  ways.  It 
may  clearly  be  relaxed  by  the  court  superintending  the 
administration,  so  as  to  allow  a  debt  due  by  the  company  to 
the  shareholder,  to  be  set  off  as  against  calls  due  from  the 
shareholder  to  the  company,  and  this  may  be  appropriately 
done  when  the  shareholder  is  insolvent:  otherwise  he  would 


'  Grewv.  Breed,  10  Met.  (Mas.)  569.  been  actually  due,  so  as  to  create  a 
'  Ooquard  v.  Prendergast,  35  Mo.  right  of  set-off,  before  the  -winding- 
App.  237.  So,  it  was  held  in  England  up  order  was  made.  Ex  parte  James, 
prior  to  the  Judicature  Act  of  1875,  L.  E.  8  Eq.  225.  But  this  is  contrary 
that  the  mere  intervention  of  a  wind-  to  the  general  American  doctrine, 
ing-up  proceeding  will  not  cut  off  expressed  ante,  §  3786.  For  a  case 
the  right  of  set-off  of  a  debtor  of  the  proceeding  on  the  view  that  a  stat- 
company  who  is  not  a  shareholder,  ute  allowing  a  set-off  to  a  stockholder 
Anderson's  case,  L.  E.  8  Eq.  337.  does  not  operate  in  his  favor  as  a  bill- 
See,  also,  Mersey  Steel  &c.  Oo.  v.  holder,  see  Dunlap  v.  Smith,  12  III. 
Naylor,  9  Q.  B.  Div.  667.  Nor  was  it  399,  401. 
essential  that  both  debts  should  have  °  Ante,  §  3545. 
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be  allowed  to  pay  nothing  as  a  shareholder  and  yet  to  get  a 
dividend  as  a  creditor.^  So,  it  has  been  held  in  England  tliat 
a  company  may,  even  after  winding-up  proceedings  have 
commenced,  set  off  a  debt  due  to  it  by  a  shareholder,  for 
calls,  against  a  debt  due  by  it  to  the  shareholder;  and,  apply- 
ing the  familiar  rule  that  an  evidence  of  debt  not  negotiable 
can  only  be  assigned  subject  to  existing  equities,  it  has  been 
held  that  a  shareholder  cannot,  after  the  commencement  of  a 
winding-up  proceeding,  assign  a  debt  due  to  him  by  the  com- 
pany so  as  to  displace  the  company's  right  of  set-off.  Thus, 
a  company  commenced  to  be  wound  up  in  December,  1866. 
On  March  1,  1867,  a  shareholder  assigned  five  debentures  of 
the  company,  and  notice  of  the  assignment  was  given  to  the 
official  liquidator  on  the  same  day.  In  June,  1867,  and  Febu- 
ary,  1868,  calls  were  made  on  the  assignor  for  amounts  exceed- 
ing what  was  due  on  the  debentures.  The  calls  not  having 
been  paid,  it  was  held  that  the  assignee  was  not  entitled  to 
prove  against  the  company  on  the  debentures.*  The  question 
is  sometimes  involved  in  the  rights  of  creditors  who  hold 
successive  liens  upon  the  property  of  the  corporation.  In 
such.cases  one  creditor  cannot  invoke  the  aid  of  a  court  of 
equity  to  have  a  judgment  against  the  corporation,  held  by 
a  stockholder,  set  off  against  his  liability  for  unpaid  calls, 
merely  for  the  purpose  of  satisfying  the  judgment  and  getting 
its  lien  out  of  his  way,  where  it  appears  that  to  order  the 
set-off  might  operate  to  the  prejudice  of  other  creditors,  — 
as,  for  instance,  where  the  stockholder  is  not  shown  to  be 
insolvent.' 

1  See  the  reasoning  of  Mr.  District  directors  against  all  costs,  charges, 

Judge  Knowles  in  Gilchrist  v.  Helena  and  expenses  incurred  previous  to  the 

&c.  B.  Co.,  49  Fed.  Kep.  519,  where  allotment  of  the  shares.     Seventeen 

this  principle  is  recognized.  debentures  of  £100  each  were  issued 

'  Ex  parte  Mackenzie,  L.  E.  7  Eq.  to  the  promoter  in  payment  of  this 

240.  sum.    The  promoter  did  not  pay  all 

^  Gilchrist  v.  Helena  &c.  B.  Co.,  the  costs  and  expenses  in  respect  of 

49  Fed.  Bep.  519.    In  an  English  case  which  he  was  to  indemnify  the  di- 

the  articles  of  association  provided  rectors ;  and  such  costs  and  expenses 

that  a  sum  of  money  was  to  be  paid  were,  to  the  amount  of  about  £208, 

to  the  promoter,  he  indemnifying  the  proved  in  the  winding  up  of  the  com- 
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§  3801.  Setting  off  Unpaid  Dividends  against  Debts  of 
the  Corporation.  —  This  subject  has  already  been  considered, 
with  the  conclusion  that  the  dividend,  when  declared  and 
payable,  becomes  a  debt  due  by  the  corporation  to  the  share- 
holder;^ and  that  while  the  corporation  is  a  going  concern,  the 
shareholder  may  set  off  his  unpaid  dividend,  against  a  call 
which  is  made  upon  him,  because  both  are  debts  due  and 
presently  payable,  and  the  mutuality  is  complete.^  It  would 
follow  that  the  power  of  the  corporation  to  make  a  by-law  pro- 
viding for  such  a  set-off  would  exist  as  a  natural  incident  of 
its  power  to  make  any  reasonable  by-law.'  But  whether  this 
right  of  set-off  exists  after  the  company  becomes  insolvent 
may  present  a  different  question,  depending  on  different 
theories  as  to  a  dividend.  There  is  a  theory  that,  after  a 
dividend  has  been  declared,  and  the  time  has  arrived  at  which 
it  becomes  payable, according  to  the  resolution  of  the  directors 
declaring  it,  the  money  is  held  by  the  corporation  for  its 
stockholders  respectively, as  their  trustee  or  bailee,  —  a  theory 
which  necessarily  excludes  anj'  right  of  set-off.*  But  even  if 
it  were  regarded  as  such  a  trust  fund,  and  not  as  an  ordinary 
debt,  it  is  believed  that  a  court  of  equity  might  properly 
impound  it  in  satisfaction  of  the  liability  of  the  shareholder 
for  further  calls,  in  case  it  should  appear  that  he  was  other- 
wise insolvent.  Under  no  theory  is  the  shareholder  entitled 
to  set  off,  against  his  debt  to  the  company,  a  dividend  which 
may  afterwards  come  to  him  in  liquidation;  because  it  never 
can  be  known  what  such  a  dividend  will  be,  until  all  the 
debtors  have  paid  in  what  they  owe,  and  an  account  is  taken. 
But,  upon  payment  of  all  calls  which  have  become  due,  he  is 
entitled  to  receive  dividends  at  the  same  time  and  at  the 
same  rate  with  other  creditors.' 


pany.    It  was  held  that,  the  company  '  See  on  this  subject,  Whittington' 

was  entitled  to  set  oft  one-seventeenth  v.  Farmers'  Bank  &c.,  5  Har.  &  J. 

part  of  the  sum  so  proved,  against  the  (Md.)  489;  ante,  §  2133. 

amount  due  on  each  debenture.    Ee  '  Bellevue  Bank  v.  Higbee,  4  Ohio 

South  Blackpool  Hotel  Co.,  L.  K.  8  Oirc.  Ot.  222. 

Eq.  225.  '  Ante,  §  2131. 

'  Ante,  5§  2126,  2134.  "  Ee  Overend,  L.  E.  1  Ch.  528. 
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§  3802.  Where  the  Indebtedness  to  the  Stockholder  has 
Collateral  Security. —  The  reason  which  disallows  the  right  of 
set-off  is  stronger  where  the  indebtedness  of  the  corporation 
to  the  stockholder  whose  liability  is  sought  to  be  subjected, 
has  collateral  security.  In  such  a  case,  the  proceeding  being 
in  equity  in  behalf  of  all  the  creditors,  it  has  been  held  proper 
to  require  the  stockholder  to  pay  the  amount  of  his  unpaid 
subscription  and  surrender  the  collateral  securities,  —  allowing 
him  thereafter  to  participate  in  the  fund  ratably  with  the  other 
creditors.^  Where  the  action  was  in  the  nature  of  an  action 
at  law  to  enforce  the  statutory  liability  of  the  stockholders, 
and  it  appeared  at  the  trial  that  they  held  collaterals  as  secu- 
rity for  a  note  which,  when  paid,  was  to  operate  as  the  satis- 
faction of  a  judgment  obtained  by  them  against  the  corporation, 
—  it  was  held  that  judgment  could  not  be  given,ordering  the 
plaintiff's  claim  against  the  corporation  to  be  collected  from 
such  collaterals.^ 

§  3803.  Shareholder  can  only  Assijs^n  Debt  of  Company 
Subject  to  Right  of  Set-oif.  —  From  the  preceding  sections, 
it  follows  that,  after  the  commencement  of  winding-up  pro- 
ceedings, a  shareholder  can  only  assign  a  debt  due  to  him 
from  the  company,  subject  to  a  right  of  set-off  by  the  company, 
of  all  calls  which  may  be  made  subsequently  to  the  assign- 
ment and  previously  to  the  payment  of  the  debt.'  It  has 
been  held  in  England  that  where  a  contributory,  who  is  also 
a  creditor  of  a  company  which  is  being  wound  up,  becomes 
bankrupt,  or  executes  a  creditor's  deed  under  the  Bankruptcy 
Act,  after  the  commencement  of  the  winding  up,  the  debt 
must  be  set  off  against  the  calls,  whether  the  claim  be  made 
in  the  bankruptcy  or  in  the  winding  up.  And  if  the  contrib- 
utor had,  before  his  bankruptcy,  assigned  his  debt  to  a  third 
party,  the  assignee  will  stand  in  the  same  position  as  the  con- 
tributory would  have  done  as  to  the  right  of  set-off.* 

^  Thompson  «.  Eeno  Savings  Bank,  °  Ee  China  Steamship  Co.,  L.  K. 

19  Nev.  103;  s.  c.  3  Am.  St.  Rep.  797.  7  Eq.  240. 

'  Agate  V.  Sands,  8  Daly  (N.  Y.),  *  Ke    Universal    Banking    Corp., 

66;  s.  u.  affirmed,  73  N.Y.  620.  L.  R.  5  Ch.  492. 
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§  3804.  Policy-holders  cannot  Set  oflf  Loss  against  Lia- 
bility on  Premium  Note. — ^^If  a  stockholder  iu  an  insolvent 
insurance  company  cannot  buy  up  a  loss  and  set  it  off  against 
his  liability  as  a  contributory,  by  parity  of  reasoning,  if  he 
himself  is  a  policy-holder,  and  has  suffered  a  loss,  he  cannot 
set  off  his  loss  against  his  own  liability.  Thus,  in  an  action 
by  a  mutual  insurance  company  against  one  of  its  members, 
on  his  premium  note,  the  defendant  pleaded  as  a  set-off  a 
loss  which  he  had  sustained  on  a  stock  of  goods  embraced  in 
his  policy  of  the  plaintiff  company.  It  appeared  that  a 
great  and  disastrous  fire  had  occurred,  in  consequence  of 
which  it  was  admitted  that  the  funds  of  the  company  would 
be  insufficient  to  pay  all  its  losses.  It  was  held  that  the  set- 
off could  not  be  allowed.*  The  same  principle  was  applied 
and  enforced  in  a  case  in  New  York,  where  the  receiver  of 
an  insolvent  mutual  marine  insurance  company  brought  suit 
against  a  member  of  the  company  on  several  premium  notes, 
against  which  the  defendant  endeavored  to  set  off  an  adjusted 
loss  due  to  him,  from  the  company,  on  one  of  his  ships.^ 
The  same  principle  was  applied  by  Mr.  Circuit  Judge  Drum- 
mond,  in  a  case  where,  after  an  insurance  company  had  been 
adjudicated  bankrupt,  he  held  that  the  right  of  set-off  did  not 
exist,  basing  his  decision  chiefly  on  the  ground  of  a  want  of 
mutuality  in  the  obligations  sought  to  be  set  off  against  each 
other.'  But  this  wholesome  decision  was  reversed  on  appeal 
by  the  Supreme  Court  of  the  United  States  in  an  inexpli- 
cable decision,*  and  one  which  seems  to  proceed  in  the  very 
face  of  its  previous  holding  in  a  leading  case.* 


'  Hillier  v.  Allegheny  County  Ins.  Decisions,  although,  it  was  reversed 

Co.,  3  Pa.  St.  470;  s.  c.  45  Am.  Dec.  on  appeal. 
656.  *  Scammon  v.  Kimball,  92  U.  S. 

2  Lawrence  v.  Nelson,  21  N.  Y.  158.  362. 

'Scammon   v.    Kimball,  5   Biss.  *  Sawyer «.  Hoag,  17  "Wall.  (U.  S.) 

(U.  S.)  431.      This  decision  is  printed  610. 
in  Ml  by  Mr.  Myer  in  his  Federal 
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Article  II.     Under  Particular  Statutes. 

Sbction  Section 

3809.  Under  section  10  of  New  York  Missouri  statute    for  execu- 

Manufacturing  Law.  tion  against  the  stockholder. 

3810.  Under  the  New  York  Business      3812.  Under  Maine  statute. 

Companies  Act  of  1875.  3813.  Under  Georgia  statute. 

3811.  In  a  proceeding  by  motion  under 

§  3809.  Under  Section  10  of  New  York  Manufacturing 
Law.  —  This  statute  reads  as  follows:  "All  the  stockholders  of 
every  company  incorporated  under  this  act  shall  be  severally 
individually  liable  to  the  creditors  of  the  company  in  which 
they  are  stockholders,  to  an  amount  equal  to  the  amount  of 
stock  held  by  them,  respectively,  for  all  debts  and  contracts 
made  by  such  company,  until  the  whole  amount  of  capital 
stock  fixed  and  limited  by  such  company  shall  have  been  paid 
in."^  Under  this  section  it  is  held  that  a  stockholder  cannot, 
in  an  action  at  law  against  him  by  a  creditor  of  the  corpora- 
tion, set  off  a  claim  which  he  may  have  against  the  corpora- 
tion, if  he  himself  is  in  debt  to  the  corporation  upon  his 
stock  in  a  larger  amount  than  such  claim;  otherwise  he  can.^ 
The  meaning  of  the  rule  is,  that  if  a  creditor  can  find  a  stock- 
holder to  whom  the  corporation  is  indebted  beyond  the  amount 
which  the  creditor  owes  the  corporation  for  his  stock,  he  can- 
not recover  of  him  at  law,  but  must  resort  to  equity  for  an 
accounting  and  adjustment  of  the  liability  of  all  the  stock- 
holders.^ The  rule  is  regarded  as  necessary  to  put  stock- 
holders on  an  equal  footing  with  other  creditors, 

§  3810.  Under  the  New  York  Business  Companies  Act  of 

1875.  —  In  a  decision  in  the  court  of  common  pleas  of  the  city, 
and  county  of  New  York,  there  is  a  very  clear  statement  of 
the  law  in  that  State  on  this  subject,  in  a  case  arising  under 
the  so-called  New  York  Limited  Liability  Act  of  1875,  some- 

'  N.  Y.  Laws  of  1848,  ch.  40. 
'  Wheeler  v.  Millar,  90  N.  Y.  353;      Pfohl  v.  Simpson,  74  N.  Y.  137,  142; 
Mathez  v.  Neidig,  72  N.  Y.  100.     See     Garrison  v.  Howe,  17  N.  Y.  458 ;  Re 
also  Agate  v.  Sands,  73  N.  Y.  620;      Empire  City  Bank,  18  N.  Y.  199,  227. 
affirming  s.  c.   8  Daly  (N.   Y.),  66;  '  Garrison  v.  Howe,  supra. 
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times  called  the  New  York  Business  Companies  Act  of  1875.* 
It  is  there  stated  that  the  construction  of  the  Act  of  1875,  in 
regard  to  the  remedy  of  the  creditor  and  the  right  of  set-off  of 
the  stockholder  when  the  creditor  proceeds  at  law,  is  the  same 
as  that  of  the  Manufacturing  Act  of  1848.  That  construction 
is,  that  the  creditor  has  the  option  of  two  remedies:  1.  He 
may  bring  an  action  in  equity  for  a  general  accounting,  in 
which  all  the  stockholders  and  creditors  should  be  parties. 
In  such  a  proceeding  all  the  persons  interested  would  be 
before  the  court;  and  the  court,  upon  adjusting  the  merits  of 
the  controversy,  would  require  that  all  stockholders  should 
pay  in  the  amount  due  in  respect  of  their  shares,  and  that  all 
creditors,  including  such  as  might  be  stockholders,  should 
receive  proportionate  dividends.  2.  The  directors  may  pro- 
ceed at  law  against  any  stockholder,  under  the  special  right  to 
sue  conferred  by  statute,  and  hold  the  stockholder  liable  up 
to  the  amount  of  his  share  subscription.  But  it  has  long  been 
settled  in  that  State  that,  where  the  creditor  chooses  this  rem- 
edy, it  is  open  to  the  stockholder  to  set  up  as  &  defense  that 
he  himself  is  a  creditor  of  the  corporation.*  The  theory  of 
this  rule  is,  roughly  speaking,  that  the  stockholder  ought  to 
have  as  good  a  right  to  defend  on  the  ground  that  the  corpora- 
tion is  in  debt  to  him,  as  the  creditor  has  to  single  the  stock- 
holder out  and  sue  him  on  the  ground  that  the  corporation  is 
in  debt  to  the  creditor.  "  I  see  no  reason,"  said  Church,  0.  J., 
"why  the  defendant,  as  a  creditor,  does  not  occupy  as  favor- 
able a  position  as  the  plaintiff;  and  there  is  no  justice  in  per- 
mitting the  latter  to  recover  money  to  which  the  former  has 
an  equal  claim,  in  an  action  where  it  cannot  regularly  be 
ascertained  but  that  other  portions  of  the  aggregate  fund 
which  are  accessible  to  the  plaintiff  are  sufficient  to  satisfy 
his  demand."'  ' 


1  New  York  Laws  1875,  ch.  611.  17  N.  Y.  458;  Mathez  v.  Neidig,  72 

»  Richards    v.    Kinsley,    14   Daly  N.  Y.  100;  Wheeler  ti.  Millar,  90  N.  Y. 

•  (N.  Y.),  334,  338;  referring  to  Briggs  353. 

V.  Penniman,  8  Cow.  (N.  Y.)  387;  s.  e.  »  Mathez  v.  Neidig,  72  N.  Y.  100, 

18  Am.  Dec.  454 ;  Garrison  v.  Howe,  106. 
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§  3811.  In  a  Proceeding'  by  Motion,  under  Missouri  Stat- 
ute, for  Execution  against  the  Stocltholder. — In  a  proceed- 
ing under  the  Missouri  statute,^  by  motion  for  execution 
against  a  stockholder,  the  stockholder  is  entitled  to  offset 
against  his  liability  any  demands  which  he  may  have  against 
the  corporation.^  In  like  manner,  it  has  been  held  that  stock- 
holders who  owe  the  company  for  their  subscription  may, 
nevertheless,  obtain  judgment  against  the  corporation  for 
any  balance  due  them,  and  then,  as  judgment  creditors  of  the 
corporation,  may  proceed  under  the  statute  against  other 
stockholders.'  Under  this  statute  the  liability  of  a  stock- 
holder to  execution  accrues  on  the  return  of  nulla  bona  on  an 
execution  against  the  corporation,  and  cannot  be  cast  o£f  by 
a  transfer  of  stock,  or  by  acquisition  of  a  claim  against  the 
corporation;  therefore,  the  fact  that,  at  the  date  of  the  motion, 
the  corporation  owes  the  stockholder  more  than  it  owes  the 
creditor,  is  no  defense  to  the  latter's  motion  for  execution 
against  the  former.* 

§  3812.  Under  Maine  Statute.  —  While  it  is  conceded  in 
this  State  that,  where  the  object  of  the  proceeding  is  to  wind 
up  the  affairs  of  the  corporation,  assess  all  its  shareholders, 
and  distribute  its  assets  to  its  creditors,  no  right  of  set-off 
exists,'  yet  the  law  of  this  State  has  been  placed  in  such  an 
incongruous  position  by  a  statute,^  that,  in  an  action  at  law 
by  the  assignee  of  an  insolvent  corporation  against  a  stock- 
holder to  recover  an  unpaid  balance  upon  his  share  subscrip- 
tion, the  stockholder  has  the  right  to  set  off  any  debt  which 
he  may  hold  against  the  corporation.' 


>  Rev.  Stat.   Mo.  1879,  5  736;  Id.  *  Coquard  v.  Prendergast,  35  Mo. 

1889,  i  2517.  App.  237. 

'  Jerman  v.  Benton,  79  Mo.  148,  "  McAvity «;.  Lincoln  Pulp  &c.  Co., 

155;  Merchants'  Ins.  Co.  v.  Hill,  12  82  Me.  504;  Appleton  v.  TurnbuU,  84 

Mo.  App.  148,  149 ;  "Webber  v.  Leigh-  Me.  72. 

ton,  8  Mo.  App.  502.  '  Rev.  Stat.  Me.,  ch.  46,  ^  48. 

"  Schaefter    v.    Phoenix    Brewery  '  Appleton    v.    TurnbuU,    supra. 

Co.,  4  Mo.  App.  116,  Compare  Grose  v.  Hilt,  36  Me.  22. 
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§  3S13.  Under  Georgia  Statute.  —  It  has  been  held  that  a 
bona  fide  judgment  debt  of  a  stockholder  against  the  company 
in  which  he  holds  stock  may  be  set  off  by  him,  in  equity, 
against  a  suit  to  make  him  individually  liable  in  proportion 
to  his  stock.  Such  judgment  may  be  attacked  for  fraud;  but 
the  facts  on  which  the  charge  of  fraud  is  made  must  be 
averred  in  the  pleadings,  and  proved  to  the  satisfaction  of  the 
jury  on  the  hearing.^ 

»  Boyd  V.  HaU,  56  Ga.  563. 
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§  3816.  Shareholder  Paying  More  than  his  Proportion 
Entitled  to  Contribution. — There  is  no  doubt  that  a  stock- 
holder who  has  been  compelled  to  pay  more  than  his  propor- 
tionate share  of  the  debts  of  the  company  may  maintain  an 
action  against  his  co-stockholders  for  a  contribution.'  This 
right  of  contribution  arises  in  any  case  in  favor  of  the  stock- 
holder who  has  paid  out  more  than  Ms  proportionate  share  of 
the  liability  resting  upon  the  aggregate  stockholders,  in  a 


1  Redington  v.  Cornwell,  90  Cal. 
49;  s.  c.  27  Pac.  Rep.  40;  Allen  v. 
Fairbanks,  45  Fed.  Rep.  445;  Aspin- 
wall  V.  Torrance,  1  Lans.  (N.  Y.)  381 ; 
Farrow  «.  Bivings,  13  Rich.  Eq.  (S.  C.) 
25;  Gray  v.  Coffin,  9  Gush.  (Mass.) 
192;  Stewart  v.  Lay,  45  Iowa,  604, 
614.  See  Sutton's  case,  3  De  Gex  & 
Sm.  262.  Contribution  between  A. 
and  B,,  where  A.  holds  stock  on  joint 
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account  of  himself  and  B. :  Stover  v. 
Flack,  30  N.  Y.  64.  It  has  been  held, 
under  particular  circumstances,  that 
although  members  of  the  corporation 
who  have  retired  from  it  may  be  lia- 
ble to  its  creditors,  yet  money  paid  by 
them  after  retirement  can  be  recov- 
ered by  them  from  the  new  members. 
Savage  u.  Putnam,  32  Barb.  (N.  Y.) 
420. 
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legitimate  and  fair  effort  to  protect  his  own  interest  in  the 
corporate  property/ —  and  this,  whether  the  liability  of  the 
stockholders  is  for  a  proportionate  share  of  the  corporate 
debts,^  or  whether  the  charter  or  governing  statute  makes  them 
jointly  and  severally  liable,  and  the  liability  is  enforced  against 
the  particular  stockholder  by  an  action  at  law.'  This  state- 
ment will  disclose  the  difference  between  the  remedy  at  law 
against  a  single  stockholder,  and  the  case  where  a  single  cred- 
itor is  required  to  bring  a  bill  in  equity  against  all  the  stock- 
holders and  on  behalf  of  all  the  creditors.  In  the  former  case, 
the  stockholder  proceeded  against  may  be  compelled  to  respond 
to  the  extent  of  his  personal  liability,  although  it  may  be  in 
excess  of  his  just  proportion  as  between  him  an'd  the  other 
stockholders, —  in  which  case  he  will  be  left  to  secure  contri- 
bution from  them  by  a  suit  in  equity  prosecuted  at  his  own 
expense;*  whereas,  in  the  latter  case,  complete  justice  is  done  in 
a  single  action,  by  ratable  assessments  upon  all  the  stockhold- 
ers, and  by  a  ratable  distribution  among  all  the  creditors. 
Statutes  exist,  like  that  in  California,  where  each  stockholder 
is  liable  to  a  ratable  proportion  of  the  corporate  debts.  Here 
the  rule  has  been,  in  order  to  determine  how  much  any  one 
stockholder  is  liable  to  pay  to  the  particular  creditor  who 
brings  the  action  against  him,  to  find  the  whole  amount  of 
the  indebtedness  of  the  corporation  created  while  he  was  a 
stockholder,  and  to  render  judgment  against  him  to  the  extent 
of  this  amount,  if  necessary  to  satisfy  the  judgment  recovered 
by  the  plaintiff  against  the  corporation.  If,  in  this  way,  the 
particular  stockholder  finds  that  he  has  paid  more  of  the  debts 
of  the  corporation  than  his  proportionate  share,  he  is,  it  is 
said,  entitled  to  maintain  an  action  for  contribution  against 
his  co-stockholders.* 


'  Kedington  v.  Oomwell,  90  Cal.     Paige  (N.  Y.),  598;  e.  c.  38  Am.  Dec. 
49.  569. 

2  Ibid.  *  See,  for  illustration,  Larrabee  v. 

»  Judson  V.  Eossie  Galena  Co.,  9     Baldwin,  35  Cal.  155,  168,  169. 

"  Ibid. 
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§  3S17.  But  only  after  Exliausting  Remedy  airainst  Cor- 
poration. —  But  the  right  of  a  stockholder  thus  to  sue  is 
subject  to  the  same  condition  precedent  which  attaches  to  the 
right  of  a  creditor,  or  his  representative,  to  sue  one  or  more 
stockholders  for  a  debt  of  the  corporation;^  he  must  first 
have  exhausted  all  the  property  of  the  company.^  And  so, 
where  the  governing  statute  requires  the  judgment  creditor  of 
the  corporation  first  to  demand  payment  of  the  corporation, 
and  if  the  corporation  fails  to  satisfy  his  execution,  then  to 
levy  it  upon  the  property  of  the  officers  of  the  corporation; 
and  allows  him  to  resort  to  the  property  of  the  general  stock- 
holders only  in  case  of  failure  thus  to  secure  satisfaction,^ — a 
stockholder  cannot  enforce  contribution  against  the  other 
members  of  the  company,  for  money  voluntarily  paid  by  him 
in  discharge  of  a  corporate  debt,  unless  a  previous  demand 
has  been  made  on  the  corporation,  and  iinless  it  appears  that 
there  is  no  property  of  the  officers  from  which  satisfaction  of 
the  debt  can  be  obtained.* 

§  3818.  Bigrbt  Given  by  Statute.  —  In  several  of  the  States 
the  right  is  given  by  express  statute.^  This  right,  under  the 
Massachusetts  statute  of  1808,  was  denied  in  that  State,  on 
grounds  which  do  not  reflect  credit  upon  the  judges  of  that 
day,  although  the  English  chancery  system  had  not  yet  been 
introduced  by  statute."  As  often  happens  where  rights  are 
denied  through  the  narrow  technicality  of  lawyers,  and  through 
an  habitual  indifference  to  justice,  the  Legislature  of  that 
State  interposed  and  changed  the  rule;  so  that,  under  a 
statute'  making  the  stockholders  in  certain  corporations  per- 
sonally liable  for  its  debts  under  certain  contingencies,  any 
stockholder  who  had  himself  paid  a  debt  of  the  corporation 


*  Ante,  §  3351.  »  Lowry  v.  Inman,  46  N.  Y.  119; 

'  Gray*.  Coffin,  9  Gush,   (Mass.)  Sayles  «.  Bates,  15  E.  1. 342 ;  Brinham 

192,  208.  V.  Wellersburg  Coal  Co.,  47  Pa.  St. 

'  See  Denny  v.  Eichardson,  4  Gray  43. 
(Mass.),  274.  •  Andrews  v,  Callender,  13  Pick. 

'  Gary  v.  Holmes,  2  Allen  (Mass.),  (Mass.)  484. 
498.  '  Mass.  Eev.  Stat.,  ch.  38,  §  16. 
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might  enforce  contribution  from  his  associates  by  a  bill  in 
equity  against  all  the  stockholders  who  were  solvent  and 
within  the  jurisdiction.*  A  statute  of  Rhode  Island,  giving 
the  right  of  contribution,  is  as  follows :  "  Any  stockholder  who 
shall,  whether  voluntarily  or  by  compulsion,  pay  any  debt  of 
the  company  for  which  he  is  made  liable  by  the  provisions  of 
this  chapter,  may  recover  the  amount  so  paid  in  an  action 
of  the  case  against  the  company,  in  which  action  the  property 
of  the  company  only  shall  be  liable  to  be  taken,  and  not  the 
person  or  property  of  any  stockholder  of  the  company;  or  the 
person  who  shall  have  so  paid  such  debt  of  the  company  may 
proceed,  in  the  supreme  court  in  equity,  for  contribution, 
against  any  one  or  more  of  the  stockholders  who  were  origin- 
ally liable  with  him  for  the  payment  of  said  debt,  and  may 
recover  against  each  of  them  their  just  and  equitable  propor- 
tion thereof."  It  was  held  that  the  words  "  stockholders 
originally  liable  "  included  all  stockholders  who  were  liable 
for  the  debt  before  it  was  paid  by  the  stockholders  suing  for 
contribution;  and,  therefore,  that  all  persons  who  were  stock- 
holders  when  proceedings  were  begun  to  enforce  the  liability, 
were  proper  contributors.^  Perhaps  the  conclusion  may  be 
extracted  from  decisions  of  the  Supreme  Court  of  Pennsyl- 
vania, that  where  the  governing  statute  at  once  declares  the 
liability  of  the  stockholders,  prescribes  the  remedy  for  enforc- 
ing the  liability,  and  also  the  mode  of  enforcing  contribution 
against  the  other  stockholders,  such  statutory  mode  of  enforc- 
ing contribution  is  exclusive,  and  does  not  leave  the  road 
open  to  a  remedy  in  equity,'  or  to  an  ordinary  action  of 
assumpsit  against  other  stockholders.*  But  the  better  view 
would  seem  to  be  that  this  is  not  a  case  where  the  statute 
creates  a  right  and  prescribes  the  remedy,  and  where  the 
remedy  prescribed  by  the  statute  would  therefore  not  be 
exclusive.^     The   remedy  of  the  stockholder  against  whom 


I  Gary  «.  Holmes,  16  Gray  (Mass.),  »  Brinham    v.   Wellersburg    Coal 

127.  Co.,  47  Pa.  St.  43. 

'  Sayles  v.  Bates,  15  K.  I.  342,  844.  *  O'Eeilly  v.  Bard,  105  Pa.  St.  569. 

"  Ante,  §§  3020,  3054. 
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judgment  is  recovered  and  enforced,  under  the  statute  of 
Pennsylvania  here  referred  to,*  is  to  take  an  assignment  of  the 
judgment,  and  to  enforce  execution  against  stockholders  who 
were  parties  defendant  in  the  action.  He  cannot  bring 
assumpsit  against  stockholders  who  were  not  parties,  to  enforce 
contribution." 

§  3819.  Theories  of  Contribution  in  Winding-up  Proceed- 
ings.— We  have  seen  that  the  right  of  shareholders  to  contri- 
bution inter  se,  and  to  have  their  mutual  equities  adjusted 
without  a  multiplicity  of  suits,  is  the  chief  ground  on  which 
equity  assumes  jurisdiction  of  suits  to  charge  shareholders;' 
that  in  such  a  suit  each  shareholder  may  claim  a  contribu- 
tion from  the  others,^  and  that  their  co-stockholders,  so  far 
as  practicable,  be  made  parties  for  this  purpose.'  Where  the 
liability  of  the  shareholders  is  assimilated  to  that  of  partners, 

—  and  the  writer  thinks  this  rule  will  hold  good  in  all  cases, 

—  contribution  is  decreed  upon  the  principles  which  obtain 
in  equity  in  winding  up  a  partnership.  If,  after  applying 
the  corporate  assets,  there  are  still  outstanding  liabilities,  the 
stockholders  must  contribute  in  proportion  to  their  shares; 
if  there  is  a  surplus,  it  will  be  divided  among  them  in  like 
proportion.*  The  theory  of  equity,  applied  in  many  cases 
even  to  an  individual  superadded  liability,  is  that  such  a 
liability,  created  by  statute,  is  several,  smd  yet  for  the  common 
benefit  of  all  the  creditors,  and  not  under  the  control  of  tlie 
corporation, — and  that,  as  between  the  stockholders,  it  is  to  be 
proportioned  to  the  amount  of  stock  held  by  each.'  In  such 
cases  the  right  of  contribution  is  said  to  grow  out  of  the 
organic  relation  existing  among  the  stockholders,  as  between 
them  and  the  creditors.     Each  stockholder  is  severally  liable 

1  Pa.  Act  of  April  7,  1849,  and  its      v.  Eussell,  40  N.  H.  109;  Umsted  i. 
pplements.  Buskirk,  17  Ohio  St.  113. 

2  O'Reilly  v.  Bard,  105  Pa.  St.  569.  *  Erickson   c.  Nesmith,  46  N.  H. 
»  Ante,  §  3432.                                        371. 

*  Matthews  v.  Albert,  24  Md.  527.  '  Umsted  v.  Buskirk,  17  Ohio  St. 

"  Masters  v.  Eossie   Lead  Mining      113. 
Co.,  2  Sandf.  Ch.  (N.  Y.)  301 ;  Hadley 
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to  all  the  creditors;  but  as  between  themselves,  each  stock- 
holder is  bound  to  pay  in  proportion  to  his  stock.  This  is 
the  reason  which  supports  the  conclusion  that,  where  a  cred- 
itor's bill  is  brought,  it  should  proceed  on  behalf  of  all 
creditors,  and  that  the  stockholders  whose  liability  is  sought 
to  be  enforced  have  the  right  to  insist  that  their  co-stockhold- 
ers shall  be  made  parties  for  the  purpose  of  a  general  account- 
ing, and  to  enforce  from  them  contribution  in  proportion  to 
their  several  holdings  of  shares  in  the  corporation.* 

§  8820.  Extent  to  Whicli  Shareholders  Mable  to  Contribute 
as  among  Themselves.  —  Where  the  shareholders  stand  liable 
in  equal  degrees,  the  proportion  which  one  of  them  must  con- 
tribute to  another  who  has  been  compelled  to  pay  a  debt  of 
the  corporation  is,  what  the  complainants  have  paid  for  him. 
This,  it  seems,  is  what  he  would  have  been  obliged  to  pay  if 
all  the  stockholders,  resident  and  non-resident,  solvent  and 
insolvent,  had  paid  their  ratable  proportions.^  Where,  how- 
ever, the  shareholders  stand  liable  in  different  degrees,  then 
contribution  is  to  be  enforced  according  to  their  several 
degrees  of  liability.  The  manner  of  adjusting  the  equities  of 
shareholders  under  the  English  Winding-up  Act,  1848,^  was 
thus  stated  by  Lord  Chancellor  Cottenham:  "When  the  mas- 
ter has  placed  on  the  list  all  the  persons  found  by  evidence  to 
have  been  members  of  the  company,  he  then  commences  the 
process  of  distributing  the  payment  of  the  losses;  but  it  is 
not  to  be  assumed  that  a  person  whose  name  is  placed  on  the 
list  becomes  liable  to  pay  an  equal  share  of  those  losses.  There 
is  a  general  loss  to  be  defrayed,  but  the  directors  of  the  com- 
pany may,  in  a  greater  or  less  degree,  have  added  to  that  loss 
by  their  mismanagement.  Some  of  the  subscribers  may  have 
sanctioned  or  adopted  those  acts  of  mismanagement;  but  the 


•  Ibid.    That  all  stockholders  must      need  not  be  made  parties,  see  ante, 
be  made  parties  in  a  creditors'  bill,      §  3499. 

for  the  purpose  of  enforcing  a  ratable  '  See,  as  supporting  the  text  in 

contribution,  see  Hadley  i    Eussell,      part,  Allen  v.  Fairbanks,  45  Fed.  Eep. 
40  N.  H.  109 ;  ante,  §  3493.    That  they      445 ;  9  Eail.  &  Corp.  L.  J.  443. 
»  11  &  12  Vict.,  ch.  45. 
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body  of  the  shareholders  are  not  liable  to  contribute  to  the 
payment  of  expenses  so  improperly  contracted,  and  it  is  for 
the  master  to  ascertain  and  distribute  the  contribution  accord- 
ing to  the  degrees  of  liability.'" 

§  3821.  Whether  Interest  Kecoverable  in  a  Suit  for  Con- 
tribution. —  This  question  has  been  answered  in  the  afl&rm- 
ative  by  a  learned  Federal  judge,  on  the  ground  that  the 
stockholders  suing  for  contribution  have  been  compelled  to 
pay  money  for  the  defendant  stockholder  which  he  ought  to 
have  paid,  —  taking  the  view  that  it  is  not  material  that  he 
may  not  have  actually  known  of  the  circumstances  requiring 
him  to  make  the  payment  at  the  time.^ 

§  3822.  Form  of   the    Decree  Enforcing  Contribution. — 

"We  have  already  had  occasion  to  consider  the  form  of  the 
decree  where  the  proceeding  is  to  subject  the  liability  of  the 
stockholders.'  But  in  one  case  the  decree  subjected  all  the 
shareholders  to  the  payment  of  the  debt,  with  leave  to  ap- 
ply to  enforce  contribution  among  themselves.* 

'  Ex  parte  Mansfield,  2  Maen.  &  is  a  direction  by  the  Supreme  Court 

G.  57,  67.  of  Tennessee,  for  the  guidance  of  the 

"  Allen  V.  Fairbanks,  45  Fed.  Kep.  chancellor,  in  a  proceeding  to  wind 

445,  447.     "  Interest,"  said  Wheeler,  up  an  insolvent  bank,  to  the  effect 

J.,   "is   recoverable  generally  upon  that    "any   parties    against    vphom 

advances  of  money  (Liotard  «.  Graves,  judgments  have  been  rendered;  who 

3  Oaines  (N.  Y.),  226;  Sedgw.  Dam.  are  assignees  of  any  judgments  ren- 

380) ;   and    upon   money  paid  by  a  dered  in  favor  of  note-holders,  may 

surety    without    demand    (Ilsley    v.  have  the  judgments  against  them  ex- 

Jewett,  2  Met.  (Mass.)  168).    Being  tinguished  pro  tanto  by  said  assigned 

compelled  to  pay  money  for  the  de-  judgments,    in     the    discretion     of 

fendant  was  the  same,  in  effect,  as  the   chancellor."    Marr  v.  Bank   of 

having  it  detained  by  him,  for  which  West  Tennessee,  4  Lea  (Tenn.),  578, 

interest  is  recoverable.    Ekins  v.  East  596.    The  writer  does  not  quite  get 

India  Co.,  1  P.  Wms.  395;  Wood  v.  hold  of  the  meaning  of   this  direc- 

Eobbins,  11  Mass.  504;   s.  c.  6  Am.  tion,  —  whether  it  is  intended  to  al- 

Dec.    182.      Upon   these    principles,  low  a  set-off  in  favor  of  stockholders, 

interest  appears  to  be  chargeable  upon  which  would  be  contrary  to  the  prin- 

the  respective  amounts  paid  for  the  ciples  of    equity,  or    whether  it  is 

defendantfrom  the  time  of  payment."  intended  to  vest  in  the  chancellor  a 

'  Ante,  §  3536,  et  seq.  discretion  of  allowing  an  adjustment 

*  Masters  v.  Rossie  Lead  Mining  without  requiring  them  to  pay  to  the 

Co.,  2  Sandf.  Ch.  (N.  Y.)  301.  There  receiver  what  is  due  them  as  judg- 
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§  3823.  Cases  Denying  the  Bigrbt  of  Contribution  without 
Reason.  —  A  considerable  number  of  cases  are  found  which  deny 
the  right  of  contribution;  and  some  of  them  seem  to  illustrate  the 
fact  that  lawyers  who,  in  their  professional  careers,  are  half  of  the 
time  on  the  wrong  side  of  controversies,  habituate  themselves  to 
reasoning  on  technical  lines,  and  retain  the  same  indifference  to 
justice  when  they  find  themselves  promoted  to  the  judicial  bench. 
One  court  has  held  that  where  a  stockholder  of  a  corporation  became 
a  surety  on  a  note  executed  by  the  corporation,  at  the  request  of  the 
other  stockholders,  he  could  not  recover  of  them  their  proportion  of 
what  he  had  been  compelled  to  pay.'  Where  a  corporation  for  man- 
ufacturing purposes  was  dissolved,  leaving  the  buildings  commenced 
by  the  corporation  unfinished  and  liable  to  injury  from  the  weather, 
one  of  the  stockholders  or  part  owners,  who  went  on  and  completed 
the  building  without  the  consent  of  the  other  owners,  was  denied 
contribution  from  the  others." 

§  3824.  Cases  Denying  Contribution  with  Good  Keason. — 

But  there  are  many  cases  which  deny  the  right  of  contribution 
among  shareholders  for  obviously  good  reasons.  If  a  share- 
holder has  been  obliged  to  pay  a  debt  of  the  corporation  in  con- 
sequence of  his  own  wrong,  he  obviously  ought  not  to  be  allowed 
to  recoup  himself  upon  the  shareholders  who  are  innocent. 
If,  therefore,  the  officers  of  the  corporation  have  been  compelled 
to  pay  its  debts  in  consequence  of  their  own  defaults  in  failing 
to  comply  with  the  requirements  of  statutes,  they  cannot  com- 
pel the  shareholders,  who  are  not  guilty  of  any  wrong,  to  divide 
this  loss  with  them.'  So,  if  a  member  of  a  corporation  causes 
it  to  contract  a  debt  in  excess  of  the  amount  permitted  to  it 
by  its  articles  of  incorporation,  without  the  consent  of  the 
other  stockholders,  and  himself  pays  the  debt,  he  cannot  com- 
])el  contribution  beyond  the  sum  limited.*  So,  if  the  trustees 
of  an  incorporated  seminary  advance  money  and  contract 

ment  debtors   betore   getting   their  '  Larson  v.  Dayton,  52  Iowa,  597. 

dividend   with,  other  creditors.    So  '  Skinner  v.  "White,   Hopk.  Oh. 

much  of  the  direction  as  submits  it      (N.  Y.)  107. 

to  the  discretion  of  the  chancellor  ia  '  Stone  v.  Penno,  6  Allen  (Mass.), 

intelligible  only  on  the  latter  theory.     579. 

*  Haldeman  v.  Ainslie,  82  Ky.  395. 
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debts  without  any  authority,  expressed  or  implied,  to  incur 
such  liabilities,  they  have  no  right  to  compel  a  contribution 
from  the  associates  at  large  to  reimburse  them  for  such  ad- 
vances.* 

§  3825.  Voluntary  Payment  does  not  Create  Bigrbt  of 
Contribution.  —  It  has  been  held  that  a  member  who  volun- 
tarily pays  a  company  debt  for  which  the  members  are,  by 
statutes,  personally  liable,  has  no  claim,  under  those  statutes, 
or  on  the  other  members  for  contribution.^  This  has  been 
held  to  be  especially  true  where  the  member  making  the  vol- 
untary payment  did  not  wait  until  the  creditor  had  exhausted 
his  statutory  remedy  by  proceeding,  in  the  statutory  mode, 
against  the  property  of  the  corporation,  and  against  that  of 
the  officers,  who  stood  liable  before  the  general  stockholders; 
otherwise  a  stockholder  might  compel  his  fellow-members  to 
contribute  to  the  payment  of  debts  of  the  corporation  for 
which  they  might  never  be  held  liable,  and  which  would 
never  be  enforced  against  them.'  Perhaps  a  juster  view  of 
this  question  is  that  where  a  stockholder  comes  forward  and 
pays  a  debt  of  the  corporation  in  order  to  protect  his  own 
interest  in  the  corporation,  this  is  not  such  a  voluntary  or 
officious  payment  as  will  deprive  him  of  a  right  of  contribu- 
tion against  his  co-stockholders.* 

§  3826.  No  Contribution  -  where  the  Aggregate  Debts 
Exceed  the  lilabilities  of  All  the  Stockholders.  —  Where  the 
aggregate  debts  of  the  corporation  exceed  the  aggregate  liabil- 
ities of  all  the  stockholders,  no  question  of  contribution  can 
arise,  —  at  least  until  the  aggregate  debts,  by  the  operation  of 
the  statute  of  limitations  or  otherwise,  have  been  reduced  below 
the  aggregate  liabilities  of  the  stockholders.     Until  such  time, 

»  Shibley  v.  Angle,  37  N.  Y.  626.  White,  1   Hopk.  Oh.   (N.  Y.)  107; 

A  case  unintelligible  to  the  writer,  ante,  §  3817. 

where    contribution  was    denied,  is  '  Gary  v.  Holmes,  2  Allen  (Mass.), 

Hopkins    v.     'Whitesides,     1     Head  498,  501. 
(Tenn.),  31.  *  Redington  v.  Cornwell,  90  Gal. 

»  Andrews  v.  Gallender,  13  Pick.  49 ;  s.  c.  27  Pac.  Bep.  40. 
(Mass.)    484.    Gompare    Skinner    v. 
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a  court  of  equity,  in  which  a  creditors'  bill  is  pending,  will 
not  be  required  to  delay  the  proceeding  and  postpone  the 
rights  of  the  creditors,  for  the  purpose  of  making  other  stock- 
holders parties,  to  the  end  that  there  may  be  a  ratable  con- 
tribution and  adjustment  between  such  stockholders  and 
those  who  have  been  made  parties.* 

§  3827.  IilaMllty  for  Contribution  under  Special  Contracts. 

Even  where  no  right  of  contribution  may  exist  under  the 
theory  of  law  or  equity  prevailing  in  the  particular  jurisdic- 
tion, yet  where  the  members  agree,  in  writing,  to  reimburse 
each  other  to  the  extent  of  such  sums  as  they  may  respectively 
be  obliged  to  pay,  in  consequence  of  indorsing  the  notes  of 
the  corporation,  they  have  a  remedy  for  contribution  on  such 
agreement  And  where  a  person  not  a  stockholder  has,  at 
the  request  of  stockholders,  become  a  surety, — not  for  stock- 
holders, but  for  the  corporation, —  this,  it  has  been  held,  does 
not  create  a  liability  on  the  part  of  the  stockholders  to  indem- 
nify him  in  the  event  of  being  compelled  to  pay  the  debt  of 
the  corporation.  The  imperfect  reason  given  for  the  conclu- 
sion was,  that  such  a  request  involved  no  promise  of  indem- 
nity and  no  undertaking  of  any  kind  on  the  part  of  the 
stockholders.'  The  court  overlooked  the  fact  that  the  stock- 
holders are  in  a  large  sense  the  corporation,  and  that  a  request 
by  the  stockholders  to  a  stranger  that  he  will  become  surety 
for  a  debt  of  the  corporation  is  in  a  moral  and  a  just  sense  a 
request  that  he  will  become  surety  for  their  own  debt.  Where 
stockholders  become  co-sureties  for  the  corporation,  a  right  of 
contribution  arises  among  themselves,  provided  the  circum- 
stances are  such  as  would  give  such  a  right  as  among  sureties 
in  an  ordinary  case.  Thus,  where  the  five  solvent  stockholders 
of  a  corporation  executed  and  delivered  to  a  creditor  thereof 
their  joint  and  several  promissory  note  for  money  loaned  to  and 

'■  Mason  v.  Alexander,  44  Ohio  St.     and  effect  of  such  an  agreement  for 
318 ;  8.  c.  7  N.  E.  Kep.  435.  contribution,  see  North  v.  Brace,  30 

''  Andrews  v.  Oallender,   13  Pick.      Oonn.    60.     See    also    Bainbridge  v. 
(Mass.)   484.    For    the    construction      Gehring,  3  W.  Va.  240. 
'  Larson  v.  Dayton,  52  Iowa,  597. 
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used  by  the  corporation,  it  was  held  that  they  became  thereby 
co-sureties  for  the  company;  but  as  between  themselves,  each 
was  liable  to  pay  one-iifth  of  the  whole  and  no  more,  and  to 
make  equal  contributions  to  one  of  their  number  paying  the 
whole  note  at  maturity,  without  regard  to  their  relative 
amounts  of  stock.  They  signed  as  individuals,  not  as  stock- 
holders or  trustees,  and  the  charter  did  not  make  them  part- 
ners.' Where  a  majority  of  stockholders  had  by  the  charter 
the  right  to  order  the  winding  up  and  liquidation  of  the 
affairs  of  the  company,  and  the  majority  of  them  signed  an 
obligation  to  pay  their  proportion  of  the  outstanding  debts, 
it  was  held  they  could  not  be  released  from  the  obligation  on 
the  ground  that  it  was  not  binding  upon  any  of  the  stock- 
holders until  all  had  signed  it.' 

§  3828.  Actions  for  Contribution  against  Non-resident 
Stockholders.  —  As  the  stockholders  in  many  great  American 
corporations  are  frequently  scattered  all  over  the  country  and 
reside  in  different  States,  the  right  of  contribution  would  be  very 
imperfect  if  the  stockholder  who  resides  in  the  jurisdiction  of 
the  corporation  or  elsewhere,  and  who  has  been  compelled  to 
pay  more  than  his  ratable  share  of  its  debts,  could  not  main- 
tain a  bill  in  equity  for  a  contribution  against  any  of  his 
co-stockholders,  in  whatever  State  or  jurisdiction  he  might 
find  them.  A  just  view  of  this  question  allowed  a  stockholder 
of  a  Missouri  corporation,  residing  in  that  State,  who  had 
been  compelled  in  a  proceeding  in  that  State,Ho  pay  more 
than  his  ratable  proportion  of  the  debts  of  the  corporation, 
to  maintain  a  bill  in  equity  in  the  United  States  Circuit  Court 
in  Vermont,  against  a  stockholder  resident  in  that  State,  for 
a  contribution.*  But  a  decision  of  the  United  States  Circuit 
Court  for  the  District  of  Maryland  strikingly  illustrates  the 
extent  to  which  the  shallow  and  trivial  conception  that  our 
American  States  are  foreign  countries  in  respect  to  each  other 

'  Ooburn  v.  Wheolock,  34  N.  Y.  cited  case  of  Skrainka  ti.  Allen,  7  Mo. 

440.  App.  435 ;  s.  c.  76  Mo.  384. 

'  Green  v.  Keif,  1.4  I.a.  An.  841.  *  Allen  v.  Fairbanks,  45  Fed.  Rep. 

•  The  proceeding  waa  in  the  much  445;  a.  c.  9  Eail.  &  Corp.  L.  J.  4?3. 
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sticks  in  the  minds  of  lawyers,  and  the  gross  injustice  which 
they  are  willing  to  do  in  giving  effect  to  it.  Certain  stock- 
holders of  a  Rhode  Island  corporation,  who  resided  in  that 
State,  were  compelled  to  pay  a  judgment  against  the  corpora- 
tion, under  a  statute  of  that  State  which  made  the  stockholders 
of  the  corporation  liable  for  its  debts  in  case  a  certain  pre- 
scribed annual  certificate  should  not  be  filed  in  a  public  office. 
It  was  held  that  these  stockholders  could  not  maintain  a  suit 
in  equity,  in  a  Federal  court  in  Maryland,  to  procure  contri- 
bution from  certain  other  stockholders  resident  in  that  State. 
The  court  proceeded  on  the  narrow  and  untenable  ground 
that  the  provisions  of  the  statute,  being  penal,  were  not 
enforceable  outside  of  the  State  enacting  them.*  And  yet  the 
Mar^dand  stockholders  enjoyed  the  benefaction  of  the  laws  of 
Rhode  Island, which  enabled  them  to  possess  corporate  priv- 
ileges in  that  State  in  c.ommon  with  her  own  citizens;  they 
could  vote  at  elections  of  the  corporation,  and  exercise,  in 
proportion  to  their  holdings  of  its  capital  stock,  the  same 
power  in  managing  the  affairs  of  the  corporation  that  the 
Rhode  Island  stockholders  could  exercise.  In  short,  they 
exhibited  the  position  of  stockholders  who  had  voluntarily 
made  themselves  subject  to  the  Rhode  Island  law,  who  had 
assumed  the  duties  and  subjected  themselves  to  the  liabilities 
which  it  imposed,  and  who  were  equally  guilty  with  the  Rhode 
Island  stockholders;  and  a  court  understanding  the  law  and 
desirous  of  justice  would  have  so  held. 

§  3S29.  Contributions  in  Actions  at  JLaw.  —  Except  where 
the  governing  statute  has  given  a  special  remedy  for  a  con- 
tribution, as  in  Pennsylvania,''  the  general  rule  is  that  it  can 
only  be  had  through  the  aid  of  a  court  of  equity.  This  fol- 
lows from  the  discussion  which  has  preceded  in  another 
chapter,  where  it  is  shown  that  the  very  reason  of  requiring 
creditors  to  go  into  equity  is  that  justice  may  be  done  by 
securing  a  ratable  contribution  among  the  stockholders,  which 


Sayles  v.  Brown,  40  Fed.  Eep.  8.  »  Ante,  i  3818. 
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cannot  be  had  in  actions  at  law.'  It  is  obvious  that  if  stock- 
holders could  sue  each  other  at  law  for  contribution,  they 
might  sue  each  other  back  and  forth  to  the  end  of  a  very  long 
chapter.  On  the  ground  that  contribution  among  stock- 
holders can  only  be  had  in  equity,  it  has  been  held  that  they 
cannot,  by  confessing  and  paying  judgments  in  favor  of  each 
other,  evade  their  liabilities  to  other  creditors.'^  There  is, 
however,  one  doubtful  holding  to  the  effect  that  where  the 
assignee  of  a  demand  against  a  corporation  brings  an  action 
at  law  against  a  single  stockholder  to  enforce  his  individual 
liability,  and  it  is  shown  that  the  assignor  of  the  demand  has 
an  interest  in  the  corporation  equal  to  that  of  the  defendant, 
a  recovery  can  be  had  for  only  half  of  his  demand.'  By  refer- 
ence to  a  former  chapter*  it  will  be  discovered  that  the  pre- 
vailing judicial  theory  is  that,  in  such  a  case,  the  holder  of  a, 
demand  against  a  corporation  must  either  proceed  in  equity, 
or  else  first  pay  up  all  that  he  stands  liable  to  pay,  so  as  to 
discharge  himself  from  any  liability  as  a  stockholder,  before 
he  can  proceed  at  law  in  the  single  character  of  a  creditor. 
It  seems  to  be  a  sound  conclusion,  by  analogy  to  the  well- 
known  rule  in  favor  of  sureties,  that  where  stockholders  pay 
the  debts  of  the  corporation,  they  are  entitled  to  be  subrogated 
to  any  remedies  possessed  by  its  creditors  against  any  of  its 
assets  which  may  remain  unexhausted..  Thus,  where  the 
corporation  had  made  an  assignment  of  its  assets  to  an 
assignee  for  its  creditors,  and  certain  creditors  proceeded  by 
a  separate  creditors'  suit  against  certain  stockholders,  in  dis- 
regard of  the  assignment,  the  court,  in  sustaining  their  right 
so  to  proceed,  said  that  if  the  stockholders  paid  the  amounts 
for  which  they  respectively  stood  liable,  they  would  be  entitled 
to  be  subrogated  to  all  the  rights  of  the  complainants  to  ad- 
minister the  assets  in  the  hands  of  the  assignee.*  Certain  early 
bank  charters  in  Georgia  allowed  the  stockholder  paying  off 


1  Ante,  §  3432.  '  Oallanan  v.  Windsor,   78  Iowa, 

'  Meisser  v.  Thompson,  9  111.  App.      193 ;  s.  c.  42  N.  W.  Eep.  652. 
368 ;  t.  c.  affirmed,108  111.  359.  *  Ante,  §  3786,  et  seq. 

"  City  Bank  v.  Orossland,  65  Ga.  734. 
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execution  against  the  bank  to  have  the  right  to  control  the  fieri 
facias  against  all  the  other  stockholders,  so  as  to  collect  from 
each  of  them  his  ratable  share.*  There  is  one  holding  to  the 
effect  that  the  equitable  doctrine  of  subrogation  can  be  so 
applied  as  to  work  out  the  right  of  contribution  which  one 
stockholder  may  have  againSt  another  who  has  paid  not  only 
his  own  but  that  other's  proportion  of  the  debts  of  the  corpo- 
ration.^ For  instance,  where  a  stockholder  paid  a  note  of  the 
corporation  in  order  to  protect  his  interest  in  the  corpora- 
tion, it  was  held  that  he  was  entitled  to  be  subrogated  to  the 
rights  of  the  holder  of  the  note,  for  the  purpose  of  enforcing 
against  another  stockholder  a  contribution  of  his  proportion- 
ate share  of  this  debt  of  the  corporation,  under  a  statute  mak- 
ing the  stockholders  of  corporations  liable  for  its  debts  in 
proportion  to  their  several  holdings  of  shares." 

'  See  Lowry  v.  Parsons,  52  Ga.  '  Kedington  v.  Cornwell,  90  Cal. 

356.  49;  i.  c.  27  Pac.  Kep.  40. 

•  Ibid. 
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CHAPTEE-  LXXII. 

PKIOEITIES  AMONG  OREDITOKS. 

Section  Section 

3833.  Legal   prioritiea    preserved   in      3839.  Doctrine    on    this    subject   in 

equity.  Maine. 

3834.  Judgments  satisfied  in  tlie  order     3840.  Contrary  view  that  the  creditor 

of  their  date.  first  suing  gets  no  priority. 

3835.  Whether  a  judgment  creditor     3841.  Whether  a  stockholder  can  give 

obtains  a  priority  by  the  fil-  a    preference    to    particular 

ing  of  his  bill.  creditors. 

3886.  Distinction  as  to  priorities  be-  3842.  What  if  creditor  holds  property 

tween     creditors'    bill     and  of  the  corporation  deUvered 

winding-up  proceedings.  in  pledge. 

3837.  State  entitled  to  be  preferred  as  3843.  Priority  of  a  mortgage  of  un- 

a  creditor.  called    amounts    due    upon 

3838.  Priority  of  creditor  first  suing  stock  subscriptions. 

Stockholder. 

§  3S33.  liCgral  Priorities  Preserved  in  Equity. — In  deter- 
mining what  legal  priorities  among  creditors  a  court  of  equity 
will  preserve,  there  is  considerable  difference  of  opinion. 
Cases  may  arise  in  which  this  question  is  immaterial.  Thus, 
in  a  suit  to  charge  a  resident  stockholder  of  a  foreign  bank- 
ing corporation,  it  was  held  that  the  defendant  could  not  urge 
that  the  billholders  of  a  bank  were  entitled  to  priority  of  pay- 
ment; since  provision  was  made  in  the  law  governing  the 
corporation  for  the  payment  of  the  bills  by  the  auditor  of  the 
State  with  the  avails  of  the  securities  in  his  hands,  and  non 
constat  that  they  were  not  sufficient.  If  demand  had  been 
made  on  the  defendant  by  the  receiver  for  the  amount  for 
which  he  was  made  individually  liable,  for  the  purpose  of 
paying  the  holders  of  the  circulation  of  the  bank  a  deficiency 
which  the  stocks  in  the  hands  of  the  auditor  did  not  pay,  and 
he  had  paid  over  to  the  receiver  the  amount  so  demanded,  it 
seems  that  he  would  be  entitled  to  plead  this  payment.'  But 
'  Paine  v.  Stewart,  33  Conn.  516,  530. 
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the  well-known  rule  in  equity  in  the  administration  of  estates 
is,  that  liens  are  not  displaced,  and  that  legal  priorities  are 
preserved;  and  this  principle  has  been  extended  to  holding 
that  the  unpaid  subscriptions  of  shareholders,  when  collected 
by  the  assignee  in  bankruptcy  of  the  company,  are  held  by 
him  subject  to  the  lien  of  attachments  made  before  the  declara- 
tion of  bankruptcy.^ 

§  3834.  Judgments  Satisfied  in  the  Order  of  their  Date. 

In  a  case  of  this  kind  the  Supreme  Court  of  Georgia  has 
laid  down  the  rule  that  whenever  a  judicial  preference  has 
been  established,  that  is' always  preserved  in  the  distribution 
of  assets,  even  in  a  court  of  equity.  Whether  or  not  they 
were  all  equal  as  to  equitable  assets  there  was  a  conflict  of 
authority,  though  it  seemed  that  they  were;  but  as  to  legal 
assets,  by  which  was  meant  such  assets  as  may  be  reached  by 
legal  remedy  or  process,  in  contradistinction  to  those  inter- 
ests which  a  judgment  creditor  must  go  into  equity  to  sub- 
ject, it  had  always  been  held  that  execution  creditors  were 
entitled  to  priority  and  preference.  The  court,  therefore, 
ordered  the  whole  of  the  available  assets  of  an  insolvent 
bank  to  be  paid  to  the  oldest  judgment  creditors  as  fast  as 
they  came  to  hand.^  Among  these  assets  the  court  included 
moneys  accruing  from  the  sale  of  lands  in  another  State; 
since  such  moneys  were  subject  to  garnishment  in  the  hands 
of  the  agent  of  the  corporation.^  This  decision  was  followed 
by  the  same  court  at  a  later  day,  and  a  charter  of  a  bank 
making  the  individual  property  of  each  stockholder  liable  for 
the  redemption  of  its  bills  in  proportion  to  the  amount  of  his 
stock,was  construed  to  entitle  the  older  of  two  judgments 
against  the  bank  to  be  first  paid  from  any  money  raised  by 
the  sheriff  out  of  a  stockholder's  property.* 

^  Ee  Glen    Iron  Works,  20  Fed.  stockholders  "pledged  and  hound  for 

Eep.  674.  the  ultimate  redemption  of  the  bills 

'  Eobinson  v.  Bank  of  Darien,  18  and  notes  issued  by  and  from  said 

Ga.  65,  108,  115.    Benning,  J.,  dis-  bank,"  etc.    This,  he  thought,  meant 

sented,  and  on  a  ground  which  seems  all  the  bills  and  notes  of  the  bank, 
of  force.    The  charter  of  the  bank  «  Ibid.,  108,  109. 

made    the  persons  and  property  of  *  Lowry  v.  Parsons,  52  Ga.  356. 
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§  3S35.  Whether  a  Judgment  Creditor  Obtains  a  Priority 
by  the  Filing  of  his  BUI.  —  We  have  incidentally  considered 
this  question  in  the  discussion  of  the  subject  of  parties,  in 
relation  to  the  question  whether  one  creditor  can  proceed  in 
equity  alone,  or  whether  he  must  bring  his  bill,  not  only  for 
himself,  but  in  behalf  of  all  other  creditors  that  may  choose 
to  join  with  him;^  and  we  have  there  discovered  irreconcil- 
able differences  of  theory  and  practice.  The  same  differences 
of  opinion  meet  us  in  attempting  to  deal  directly  with  this 
subject;  and  if  we  go  outside  the  cases  relating  to  the  reme- 
dies of  creditors  of  corporations  against  their  stockholders, 
we  shall  find  the  same  strange  and  irreconcilable  differences 
of  opinion  on  the  question  whether  the  plaintiff  in  a  creditor's 
bill  may  proceed  for  himself  alone,  or  whether  he  must  pro- 
ceed for  all  the  creditors,  and  whether  he  obtains  a  priority 
by  the  filing  of  his  bill.  The  former  Supreme  Court  of  Ohio 
held  that  in  cases  of  this  kind  the  creditor,  pursuing  in  the 
court  of  chancery  the  equitable  assets  of  his  debtor,  obtained  a 
preference,  except  in  cases  under  the  statute  of  assignments.^ 
The  vigilant  creditor,  pursuing  his  claim,  acquired  a  prefer- 
able equity,  which  attached  and  became  a  specific  lien  by  the 
filing  of  his  bill.'  Accordingly,  where  such  a  creditor  filed  a 
bill  to  discover  and  charge  the  stockholders,  and  sequester 
the  tolls  of  a  turnpike  company  extending  through  different 
counties  of  the  State,  and  under  his  bill  a  receiver  was 
appointed,  such  creditor  thereby  acquired  a  priority,  and 
drew  within  the  jurisdiction  of  the  court  the  whole  adminis- 
tration of  the  fund,  which  the  receiver  might  control  until 
the  complainant,  and  those  permitted  to  become  parties  to  his 
suit,  had  exhausted  the  assets,  or  obtained  the  objects  sought 
by  his  bill.*  But  the  present  supreme  court  of  that  State 
has  held  that  where  proceedings  are  instituted  by  a  part  of 
the  creditors  of  an  insolvent  corporation  against  the  stock- 


*  Ante,  §  3481,  et  seq.  Carpenter's  Adm'rs,  7  Ohio,  21,  part 

»  Miers  v.  Zanesville  Co.,  13  Ohio,  1;  s.  c.  28  Am.  Dec.  616. 
197 ;  8.  c.  11  Ohio,  273.  •  Miers  v.  Zanesville  Co.,  11  Ohio, 

»  Ibid.   See  Bank  of  Muskingum  v.  273,  275. 
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holders,  to  enforce  the  liability  of  the  latter  for  the  benefit  of 
all  the  creditors,  no  creditor  can  acquire  priority,  or  institute 
a  separate  suit  for  the  enforcement  of  such  liability  in  his 
own  behalf.*  A  suit  to  enforce  such  liability  should  be 
brought  for  the  benefit  of  all  creditors.^  In  a  case  at  circuit, 
which  has  been  much  quoted  in  Georgia,  Mr.  Justice  Bradley 
took  a  different  view.  It  was  a  bill  in  equity  against  certain 
shareholders  of  a  bank,  by  certain  judgment  creditors,  to 
subject  the  amounts  due  by  the  former  to  the  bank  on 
account  of  their  stock  subscriptions.  The  charter  made  the 
persons  and  property  of  the  stockholders  of  the  bank  at  all 
times  pledged  and  bound  for  the  redemption  of  any  bills  and 
notes  issued  at  any  time  by  the  bank,  in  proportion  to  the 
number  of  shares  which  each  one  might  possess.  It  was 
objected  that  the  bill  should  have  been  filed  by  or  on  behalf 
of  all  creditors,  since  all  were  equally  interested  in  the 
fund  sought;  but  the  court  overruled  this  objection,  and  inti- 
mated  that  there  was  no  law  compelling  a  ratable  distribu- 
tion.^ In  the  leading  case  of  Briggs  v.  Penniman,*  the 
question  arose  under  an  ordinary  statute  of  individual  liabil- 
ity. It  declared  that  for  all  debts  due  and  owing  by  the 
company  at  the  time  of  its  dissolution,  the  persons  then  com- 
posing the  company  should  be  responsible  to  the  extent  of 
their  respective  shares  of  stock,  and  no  further.  Woodworth, 
J.,  said  that  he  entertained  no  doubt  that  where  there  were 
several  creditors,  the  fund  made  liable  for  debts,  if  insufficient 
to  discharge  the  whole,  should  be  distributed  ratably.  But  if 
the  record  failed  to  disclose  that  there  were  other  creditors 
than  those  who  had  filed  the  bill,  these  were  entitled  to  be 
fully  paid,  if  the  amount  of  the  stock  was  sufficient. 

§  3836.  Distinction  as  to  Priorities  between  Creditor's  Bill 
and  Winding-up  Proceeding's. — In  discussing  the  question  of 
parties  we  have   already  remarked   a   distinction  between  a 

1  Wriglit  V.  McCormack,  17  Ohio  St.      (U.S.),  463.  But  see  Pollard  ii.  Bailey, 
86.  20  Wall.  (U.  S.)  520. 

'  Umsted  v.  Buakirk,  17  Ohio  St.  113.  *  8  Oo-w.  (N.  Y)  387 ;  s.  c.  18  Am. 

'  Marsh    v.    Burroughs,    1    Woods     Dec.  454. 
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creditor's  bill  and  a  general  winding-up  hilU  Whilst  there  is 
much  authority  for  holding  that  the  diligent  creditor  who 
first  files  his  bill  to  set  aside  a  fraudulent  conveyance,  or  sub- 
ject property  held  in  trust  for  his  debtor,  obtains  thereby  a 
preference  over  other  creditors;  whilst  the  law  does  not  favor 
the  conclusion  that,  after  an  industrious  man  has  shaken  the 
tree,  his  lazy  neighbor  shall  be  permitted  to  pick  up  a  portion 
of  the  fruit, — yet  this  principle  is  believed  to  be  confined  to 
actions  at  law  and  to  suits  in  equity  in  the  nature  of  a  cred- 
itor's bill.  It  does  not  apply  to  a  case  where  an  insolvent  cor- 
poration is  wound  up  by  means  of  a  receiver.^  Here  a  court 
of  equity  will  apply  rules  of  distribution  similar  to  those 
which  obtain  in  courts  of  bankruptcy  or  in  the  administration 
of  the  estates  of  deceased  persons.  Creditors  of  equal  dignity 
share  alike,  provided  they  bring  their  claims  to  the  notice  of 
the  receiver  before  distribution  is  made;  but  they  may  still 
be  paid  after  distribution,  if  there  are  sufficient  assets  and  no 
claims  of  higher  dignity  unpaid.*  Where  a  receiver  of  an 
insolvent  bank,  required  by  the  governing  statute  to  proceed 
as  in  cases  of  administration,  gave  notice  to  billholders  that 
unless  they  presented  their  claims  wthin  six  months  their 
right  of  priority  M'ould  cease,  —  it  was  held  that  if  the  receiver 
should,  after  the  lapse  of  this  period  of  six  months,  distribute 
the  fund  without  knowledge  of  the  claims  of  other  billholders, 
who  had  not  presented  their  bills,  he  would  not  be  personally 
liable,  nor  would  the  more  vigilant  billholders,  who  had 
received  the  money  in  distribution,  be  held  liable  to  refund, 
or  to  contribute  to  those  who  did  not  give  notice  of  their 
claims  within  six  months.^ 

§  3837.  State  Entitled    to  be  Preferred  as  a  Creditor. — 

There  is  in  our  American  jurisprudence  a  shameful  principle, 
inherited  from  the  common  law  of  England  and  repeated  and 
confirmed  by  many  statutes,  that  where  the  State  comes  into 
competition  with  private  creditors,  the  State  is  entitled  to  be 

1  Ante,  §  3481,  et  »eq.  '  Belcher  v.  Willcox,  40  Ga.  391. 

2  Rankine  v.  Elliott,  16  N.  Y.  377.  *  Ibid. 
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preferred.  It  is  a  branch  of  the  ancient  abomination  that  the 
King  could  do  no  wrong,  that  no  statute  of  limitations  affected 
him,  and  that  no  laches  could  be  imputed  to  him.  The  State 
is  all;  the  individual  creditor  is  one.  There  is  no  conception 
of  justice  and  common  right  on  which  all  should  be  preferred 
to  one,  or  on  which  all  should  be  allowed  to  take  that  which 
belongs  to  one,  leaving  him  nothing.  Yet  so  it  is,  under 
rules  of  law  which  remain  fundamentally  unjust  because  the 
judges  who  have  power  to  change  them  are  careless  and 
ignorant  of  justice,  that  in  the  winding  up  of  an  insolvent 
bank, the  poor  widow,  whose  savings  of  long  years  may  have 
been  swept  away  in  the  wreck,  gets  nothing,  while  the  State, 
which  represents  everybody  and  has  the  power  to  recoup  its 
loss  through  increased  taxes  levied  equally  upon  the  property 
of  all, — gets  all  there  is  in  the  distribution.  These  obser- 
vations are  suggested  by  a  decision  of  the  Supreme  Court  of 
Georgia,  where  it  is  held,  on  general  principles  of  public  law, 
that  in  the  winding  up  of  an  insolvent  bank  the  State  is  entitled 
to  a  preference  over  other  creditors,  although  the  State  is  a 
stockholder.^ 

§  3838.  Priority  of  Creditor  First  Suing  Stockholder.  —  By 

analogy  to  the  rule  which  has  been  declared  in  the  case  of  a 
creditor's  bill,  in  those  jurisdictions  where  such  a  bill  is 
allowed  to  be  brought  by  one  creditor  for  himself  alone,  the 
creditor  of  a  corporation  first  suing  a  stockholder  in  respect 
of  his  individual  liability, acquires  by  the  bringing  of  suit  a 
preference  over  other  creditors,  which  neither  they  nor  the 
stockholders  can  defeat,^  unless  possibly  by  bringing  a  general 
winding-up  bill.'  Such  a  suit  may  be  said  to  be  an  equitable 
attachment  of  the  stockholder's  liability,  to  the  extent  of  the 
plaintiff  creditor's  claim.  It  follows  that  the  stockholder  can- 
not, after  notice  of  such  a  suit,  defeat  the  suing  creditor  by 

'  Eobinson  n.  Bank  of  Darien,  18      sanction    and    approbation    of    the 
Ga.  65.     The  official  syllabus  in  this      courts"! 

case  declares  that  "  it  is  a  wholesome  '  Cole  v.  Butler,  43  Me.   401 ;  In- 

right,  and  as  such,  should  receive  the     galls  v.  Cole,  47  Me.  530,  541. 

s  Ante,  §§  3481,  3492. 
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paying  the  claims  of  other  creditors  so  far  as  to  exhaust  his 
liability.  If  such  a  power  existed,  the  stockholder  could  use 
it  as  a  weapon  to  defeat  creditors  altogether.^  The  judgment 
creditor  of  an  insolvent  corporation  who  first  moves,  under  the 
provisions  of  a  statute  of  Kansas,^  to  charge  a  stockholder  in 
respect  of  his  statutory  liability,  acquires  a  priority  of  right  to 
recover  against  such  stockholder,  with  which  a  creditor  subse- 
quently moving  cannot  interfere.*  But  this  is  not  the  rule  in 
all  jurisdictions.'' 

§  3839.  Doctrine  on  This  Subject  in  Maine.  —  A  statute  of 
Maine' provided  that  a  judgment  creditor  of  a  corporation,  after 
execution  returned  nulla  6ona,*might  levy  upon  the  property  of  any 
stockholder  and  collect  therefrom  an  amount  equal  to  the  a-mount 
of  his  stock;  or  he  might,  at  his  election,  after  such  judgment, 
execution,  and  return  of  nulla  bona,  have  an  action  on  the  case 
against  any  shareholder.  A  creditor,  after  laying  the  foundation 
of  his  suit  by  judgment  against  the  corporation,  execution,  and  return 
of  nulla  bona,  brought  an  action  on  the  case  against  a  stockholder 
who  was  liable  to  the  extent  of  $100.  Pending  this  action,  other 
judgment  creditors  of  the  corporation  sued  out  executions  against  the 
same  stockholder,  under  the  other  section  of  the  statute,  and,  being 
threatened  with  a  levy,  he  paid  them  the  amount  for  which  he  was 
liable.  It  was  held  that  this  payment  was  made  in  his  own  wrong, 
and  that  he  could  not  set  it  up  as  a  defense  to  the  pending  suit.  The 
subsequently  moving  creditors  could  not  have  lawfully  levied  their 
executions  upon  the  property  of  the  stockholder,  pending  the  suit 
previously  commenced  against  him  by  the  plaintiff  creditor."  But 
it  is  not  a  defense  for  a  stockholder, when  he  is  sued,  to  show  that 
other  creditors  had  moved  against  him  before  the  plaintiff,  thus 
laying  a  foundation  for  his  liability  to  them;  since  the  claims  of 
such  creditors  may  never  be  prosecuted  to  final  judgment.  Nor  is 
it  enough  to  show  that  suits  have  been  instituted  and  are  pending 
on  such  prior  claims,  for  those  suits  may  not  be  sustained,  or  may 
be  abandoned.     The  liability  must  be  legally  established  and  lixed 


'  Jones  V.  Wiltberger,  42  Ga.  575. 
'  Gen.  Stat.  Kan.  1889,  ch.  23,  5  32.  •  Post,  §  8840. 

'  Wells  V.  Kobb,  43  Kan.  201 ;  s.  c.  "  Rev.  Stat.  1840,  ch.  76,  §§  18-20. 

23  Pac.  Rep.  148.  «  Cole  v.  Butler,  43  Me.  401,  403. 
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to  an  amount  which  exhausts  it,  and  this  must  be  bonajlde,  and 
not  colorable  or  fraudulent.' 

§  3840.  Contrary  "View  that  the  Creditor  First  Suing  Gets 
No  Priority.  —  In  Missouri  it  has  been  held  that  the  doctrine 
of  the  Supreme  Judicial  Court  of  Maine,  cited  in  the  previous 
section,  is  inapplicable  to  the  statute  of  Missouri.  The  gen- 
eral rule  in  this  State  is  that  the  institution  of  a  suit  creates 
no  lien  unless  some  auxiliary  process,  which  the  law  allows  in 
certain  contingencies,  is  resorted  to;  and  where,  upon  the 
bankruptcy  of  a  corporation,  a  creditor  brings  an  action 
against  a  stockholder  without  first  obtaining  judgment  against 
the  company,  there  is  nothing  to  take  the  case  out  of  the  rule. 
Accordingly,  where,  in  a  suit  brought  in  1869,  in  which  judg- 
ment had  been  rendered  for  the  defendant,  appealed  from, 
and  reversed  by  the  Supreme  Court,  it  was  pleaded  in  the 
court  below  that  another  suit  had  been  commenced  against 
him  as  a  stockholder  in  1870,  which  resulted  in  a  judgment 
against  him  for  the  amount  of  stock  held  by  him  in  the  cor- 
poration, and  that  he  was  compelled  to  pay,  and  did  pay,  on 
such  judgment  the  full  amount  of  his  liability  as  such  stock- 
holder, it  was  held  that  the  plea  was  a  good  defense  to  the 
action.^  In  Missouri  the  doctrine  has  been  carried  so  far  that 
the  payment  by  a  stockholder  of  a  judgment  confessed  by  him 
in  favor  of  a  bona  fide  creditor  of  the  corporation,  is  a  good 
defense  to  an  action  previously  commenced  against  him  by 
another  creditor,  if  such  payment  exhausts  the  amount  for 
which  he  is  liable  under  the  governing  statute.  Nor  was  it 
deemed  material  in  such  a  case,  in  the  absence  of  fraud,  that 
the  creditor  last  suing  had,  with  a  knowledge  of  the  pending 
suit  derived  from  the  stockholder,  purchased  the  claims  sued 
on  at  a  discount  for  the  purpose  of  using  them  as  the  founda- 
tion of  his  action  against  the  stockholder.*  In  Illinois,  how- 
ever, where  several  chancery  suits  had  been  consolidated  and 

'  Ingallg  v.  Cole,  47  Me.  530,  542.         11    Mo.    App.    317.    Compare   ante, 

'  State  Savings   Asso.  v.  Kellogg,      §  3608. 
63  Mo.  540 ;  followed  in  Bittner  v.  Lee,  '  Manville  v.  Roever,  11  Mo.  App. 

25  Mo.  App.  559 ;  Manville  v.  Roever,      317. 
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held  together,  and  certain  of  the  defendants  who  had  brought 
suits  at  law  to  enforce  the  individual  liability  of  stockholders, 
and  whose  suits  had  been  enjoined  in  the  chancery  suits,  filed 
a  petition  claiming  priority  as  creditors  by  reason  of  the 
institution  of  their  suits  at  law,  in  the  distribution  of  the 
funds  collected  from  the  stockholders  in  the  chancery  suit,  it 
was  held  that  they  were  not  entitled  to  such  priority,  but  that 
the  fund,  when  collected,  inured  to  the  benefit  of  all  the 
creditors  who  were  parties  to  the  suit  in  chancery.  The 
theory  was,  that  it  was  not  the  institution  of  suit,  but  the 
rendition  of  a  final  judgment  or  decree,  which  created  such  a 
lien  as  will  be  prescribed  in  distribution  in  equity.'  Another 
effect  of  this  theory  is  that  in  a  proceeding  by  motion  against 
a  stockholder  under  the  statute  which  we  are  considering,  the 
fact  that  other  creditors  of  the  corporation  have  subsequently 
proceeded  against  the  stockholder,  is  no  ground  for  postponing 
the  proceeding.* 

§  3841.  Whether  a  Stockholder  can  Give  a  Preference 
to  Particular  Creditors.  —  The  answer  to  this  question  de- 
pends, of  course,  upon  the  theory  prevailing  in  the  particular 
jurisdiction.  In  Missouri,  where  the  institution  of  the  suit 
by  the  creditor,  although  prosecuted  with  diligence,  gives 
him  ao  right  of  priority  as  against  another  creditor  who  first 
recovers  a  judgment  against  the  particular  stockholder,  a 
court  has  gone  to  the  length  of  holding  that  a  stockholder 
may  facilitate  such  a  recovery  by  one  creditor  by  confessing 
judgment  in  his  favor.*  But  the  doctrine  of  the  Federal 
courts  being  that  the  superadded  statutory  liability  of  the 
shareholders  oi  a.  national  bank  is  in  the  nature  of  a  security 
for  the  common  benefit  of  its  creditors,  it  has  been  held  that 
a  stockholder  of  such  a  bank  cannot,  by  mortgaging  his  prop- 
erty to  secure  a  particular  depositor,  create  a  preference  in 

'  Chicago    V.  Hall,   103     111.    342  317.    Although  the  writer  concurred 

(Walker,  J.,  dissenting).  as  a  judge  in  this  decision  in  defer- 

'  Marks    v.  Hardy,  12  Mo.    App.  ence  to  the  decisions  of  the  Supreme 

695;  s.  c.  affirme<l,  86  Mo.  2H2.  Court  of    Missouri,   he    ventures  to 

'  Manville  v.  Eoever,  11  Mo.  App.  think  it  unsound. 
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favor  of  such  depositor  which  will  hold,  against  a  proceeding 
in  equity  by  a  receiver  of  the  bank  to  set  it   aside.^ 

§  3842.  What  if  Creditor  Holds  Property  of  the  Corpo- 
ration Delivered  in  Pledge. — Where  the  relation  of  the  stock- 
holder to  the  creditors  of  the  corporation  is  that  of  principal 
debtor,  the  fact  that  the  creditor  may  hold  property  of  the 
corporation  which  has  been  delivered  to  him  in  pledge,  will 
not  prevent  him  frorn  proceeding  for  the  satisfaction  of  his 
debt  against  an  individual  stockholder;^  for  it  is  well  settled 
that,  in  the  absence  of  a  statute  or  stipulation  to  the  contrary, 
the  possession  of  pledged  property  does  not  suspend  the  right 
of  the  pledgee  to  proceed  personally  against  the  pledgor  for 
his  debt  without  selling  the  pledge;  since  the  pledge  is  merely 
a  collateral  security.'  The  pledgee  of  corporate  assets  has  the 
right  to  retain  the  pledge  until  the  debt  is  paid.  He  may 
retain  the  pledge  and  at  the  same  time  sue  the  corporation  to 
recover  in  respect  of  the  indebtedness;  and  for  the  same  rea- 
son he  may  retain  the  pledge  and  proceed  against  the  stock- 
holder.^ And,  of  course,  an  unexecuted  agreement  by  the 
corporation  to  convey  property  to  the  creditor  does  not 
restrain  him  from  proceeding  to  enforce  the  liability  of  the 
stockholders.*  But  the  creditor  may  waive  his  right  to  proceed 
against  the  stockholders,  by  a  contract  with  the  corporation;" 
and  he  may  do  this  by  a  contract  with  the  corporation 
whereby  the  latter  agrees  to  pay  out  of  its  funds  only, —  which 
agreement  has  the  effect  of  limiting  the  liability  of  share- 
holders.'    And  where  he  takes  a  mortgage  to  secure  his  debt 

1  Gatch  V.  Fitch,  34  Fed.  Rep.  566.  *  Sonoma  Valley  Bank  v.  Hill,  59 

'  Sonoma  Valley  Bank  v.  Hill,  59  Oal.  107;  s.  c.  9  Am.  Corp.  Cas.  200. 

Cal.  107 ;  s.  c.  9  Am.  Corp.  Cas.  20.  See  further  on  the  right  of  the  pledgee 

'  Ante,    §   2656 ;    Sonoma   Valley  to  sue  the  pledgor  while  retaining  the 

Bank  v.  Hill,  supra;  Bank  of  But-  pledge,  Comstock  v.  Smith,  23  Me. 

Iandi>.  Woodruff,  84  Vt.  89;  Eobin-  202;  WhitweU  v.  Brigham,  19  Pick. 

son  V.  Hurley,  11  Iowa,  410;  s.  c.  79  (Mass.)  117. 

Am.  Dec.  497;  Butterworth  v.  Ken-  °  Grew  v.  Breed,  10  Met.  (Mass.) 

aedy,  5  Bosw.  (N.  Y.)  143;  Elder  u.  569,  573. 

Bouse,  15  Wend.  (N.  Y.)  218  (case  of  '  Ante,  §  3719. 

a  mortgage) ;  Beckworth  v.  Sibley,  11  '  Halket    «.    Merchant    Traders' 

Pick.  (Mass.)  482.  Asso.,  13  Ad.  &  El.  (n.  s.)  960. 
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with  the  distinct  understanding  that  he  will  look  only  to  the 
corporation  and  to  the  security,  he  cannot,  it  has  been  held, 
proceed  against  the  stockholders  individually.* 

§  3843.  Priority  of  a  Mortgage  of  Uncalled  Amounts  Due 
upon  Stock  Subscriptions.  —  We  have  seen  that  a  corporation 
may  assign  its  stock  subscription  so  as  to  vest  in  the  assignee 
the  power  to  enforce  the  same  against  the  subscriber  by  appro- 
priate action.^  It  equally  seems  that,  uncalled  amounts,due 
from  its  stockholders  in  respect  of  their  shares,  constitute 
assets  of  such  a  character  that  the  corporation  may  mortgage 
them  to  a  creditor;  and  where  such  a  mortgage  has  been  made 
by  proper  corporate  authority,  the  mortgagees  are  entitled  to 
have  the  calls  applied  in  payment  of  their  mortgage  debts  in 
priority  to  the  general  creditors.' 

I  Basshor  v.  Forbes,  36  Md.  154. 
•  Ante,  §  1818.  »  Re  Pyle  Works,  44  Oh.  Div.  534. 
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§  3850.  Necessity  of  Electing  a  Board.  —  All  the  schemes 
of  corporate  organization  which  are  dealt  with  in  this  work 
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contemplate  a  government  through  a  board  of  directors,  or,  as 
they  are  generally  called  in  eleemosynary  corporations,  trustees. 
Every  statutory  scheme  of  incorporation  which  the  writer  has 
investigated  provides  for  the  election  of  such  a  governing 
body.  It  has  even  been  held  that  the  power  to  have  a  board 
of  directors  is  inherent  in  all  private  porporations,  and  that 
no  special  power  to  that  end  need  be  conferred  by  statute.' 
But  while  it  may  be  doubted  whether  an  American  corpora- 
tion can  possess  any  faculty,  even  that  of  electing  a  governing 
board,  which  is  not  conferred  by  the  act  of  its  creation, — yet 
where  the  governing  statute  does  authorize  or  require  it,  a 
scheme  of  organization  which  dispenses  with  it  until  a  large 
proportion  of  the  proposed  works  are  completed  may  well  be 
regarded  as  a  fraud  on  the  dissenting  stockholders,  since  it 
puts  it  out  of  their  power  to  exercise  any  control  over  the 
principal  expenditures.  Hence,  where  it  was  provided,  in  a 
scheme  of  organization  of  a  telegraph  company,  that  no  gen- 
eral election  of  the  company  should  be  held  until  two  thou- 
sand miles  of  the  line  should  be  equipped,  an  election  of  a 
board  of  directors  and  a  mode  of  settling  for  the  work  already 
done  were  decreed  in  equity.^ 

§  3851.  Eflfect  of  Failure  to  Elect:  Tenure  of  the  Office: 
Holding-  until  Successor  Chosen.  —  Nearly  all  the  statutes  pre- 
scribe that  the  directors  elected  shall  hold  their  offices  for  a 
stated  period,  and  until  their  successors  are  chosen ; '  and  where 
it  is  not  so  provided  by  statute,  it  is  common  to  make  by-laws 
so  providing.  And  if  there  were  no  such  statute  or  by-law,  it 
would  be  the  implication  of  law  that  the  directors  should  hold 
over  until  their  successors  should  be  elected  and  qualified.* 
Not  only  is  this  the  rule  as  to  ordina,ry  trustees,  but  it  applies 
equally  to  the  case  of  a  trustee  who  is  elected  to  fill  a  vacancy.^ 

1  Hurlbut  V.  Marshall,  62  Wis.  590.  Oow.  (N.  Y.)  23;  s.  c.  16  Am.  Dec. 

»  Terwilliger  v.  Great  Western  Tel.  429;  Foot  v.  Prowse,  1  Strange,  625; 

Co.,  59  111.  249.  Hunter  v.  Sun  Mut.  Ins.  Co.,  26  La. 

'  For  example,  see  Gen.  Stats.  Ool.  An.  13.    Compare  Reg.  v.  Durham, 

1883,  ch.  19,  §  6.  10  Mod.  146. 

*  People  ij.Eunkle,  9  Johns.  (N.Y.)  i*  Huguenot  Nat.  Bankv.  Studwell, 

147,  149;  Vernon  Society  v.  Hills,  6  6  Daly  (N.  Y.),  13. 
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Such  being  the  rule,  the  mere  failure  so  to  elect  directors  does 
not,  ipso /acio,  work  a  dissolution  of  the  corporation/ but  an  elec- 
tion may  be  had  at  any  time,  in  conformity  with  the  govern- 
ing statute,  by-law,  or  other  constating  instrument.*  And  so, 
in  New  York,  a  judgment  ousting  from  office  so  many  of  the 
trustees  as  not  to  leave  a,, quorum,  does  not  constitute  an  omis- 
sion or  neglect  to  choose  officers,  within  the  meaning  of  a  stat- 
ute,* so  as  to  invalidate  the  title  of  the  remaining  trustees,  or 
to  allow  the  old  board  to  hold  over.*  It  is  scarcely  necessary 
to  say  that  where  the  tenure  of  the  office  of  the  directors  is 
fixed  by  the  charter,  they  cannot  enlarge  that  tenure  by  estab- 
lishing a  by-law  changing  the  time  of  holding  the  election, 
against  the  wishes  of  a  majority  of  the  holders  of  the  shares.^ 
And  this  is  so  even  where  the  governing  statute  confers  all 
the  power  of  the  corporation  upon  the  directors,  except  the 
power  to  increase  its  capital  stock."  And  if  a  majority  of  the 
bo.ard  of  directors  become  disqualified  for  holding  their  offices, 
by  reason  of  having  transferred  their  shares,  this  will  not 
affect  the  right  of  the  others  to  remain  in  office;  and  therefore 
the  election  of  an  entire  new  board  prior  to  the  expiration  of 

'  Post,  ch.  153.  successors  shall  be  elected,"  it  waa 

'  There  is  ancient  authority  for  the  held  that  the  word  "or"  should  be 

statement  that,  though,  by  the  char-  read  as  "and"  and  that  one,  having 

ter    of    incorporation,    the   vacancy  been  duly  elected,  must  be  considered 

occasioned  by  the  death  or  removal  liable  as  a  director  until  it  should  be 

of  an  alderman  was  to  be  supplied  by  shown  by  him  that  a  successor  was 

an  election  within  eight  days  there-  elected.      Chemical    Nat.     Bank   v. 

after,   yet  an  election  at   any  time  Colwell,    132    N.    Y.    250;    s.  c.    14 

afterwards  was  good;  for  the  power  Daly  (K.  Y.),  361;  14  N.  Y.  St.  Rep. 

of  election  was  incident  to  the  corpo-  682.    Tenure  of  office  of  the  first  di- 

ration,  and  the  affirmative  power  to  rectors  in  New   York  under  N.  Y. 

elect  within  eight  days  did  not  take  Laws,  1875,  ch.  611 :  Post  Express 

away  the  implied  power.    Hicks  v.  Printing  Co.  v.  Coursey,  32  N.  Y.  St. 

Borough  of  Lanceston,  1  Eolle  Abr.  Hep.  748 ;  s.  c.  10  N.  Y.  Supp.  497. 

514,  pi.  6.  Tenure  of  office  of  the  first  directors 

°  N.  Y.  Laws,  1844,  ch.  158,  §  3.  in    Pennsylvania :     Com.    Genth    v. 

*  People    V.    Fleming,     59    Hun  Helms  (Pa.),  26  Week.  Not.  Cas.  358. 
(N.  Y.),  518;  s.  c.  37  N.  Y.  St.  Rep,  '  Elkins  v.  Camden  &c.  R.  Co.,  36 

157 ;    13  N.   Y.    Supp.   715.      Where  N.  J.  Eq.  467. 

there  was  a  by-law  providing  that  the  '  Nathan  v.  Tompkins,  82  Ala.  437 ; 

directors  should  "  serve  for  the  term  ».  c.  2  South.  Rep.  747. 
of  one  year  or  until  such  time  as  their 
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the  terms  of  office  of  those  who  are  not  disqualified,  will  be 
invalid.^ 

§  3852.  Mode  of  Compelling  Slectlon.  —  Such  being  the 
necessity  of  a  governing  board,  if  the  governing  body  of  the 
corporation,  in  disobedience  or  neglect  of  a  statute  or  valid 
by-law,  fail  or  refuse  to  order  an  election  to  choose  such  a 
board  at  the  appointed  time,  a  stockholder  may  have  a  man- 
damus to  compel  them  to  do  so, — as  where  the  by-laws  of  an 
incorporated  hospital  required  such  an  election  to  be  held  on 
a  certain  day  in  each  year;^  or  where  the  governing  statute 
required  the  officers  of  a  manufacturing  corporation  to  "cause 
an  election  to  be  held  within  sixty  days,"  and  this  without 
reference  to  the  question  whether  the  by-laws  provided  for 
any  other  than  an  annual  election.'  Nor  was  it  deemed  a 
defense  to  an  application  for  a  mandamus  that  no  demand  had 
been  made  that  such  an  election  be  held;  nor  that  since  the 
papers  were  served,  the  defendants  had  ordered  an  election, 
it  appearing  that  they  had  attei  ipted,by  altering  the  by-laws, 
to  change  the  mode  of  publishing  the  notice  of  the  annual 
election,  to  change  the  test  of  the  right  to  vote  thereat,  and  to 
give  persons  a  right  to  vote  who  had  not  that  right  previously.* 

§  3853.  Power  to  Fill  Vacancies.  —  As  elsewhere  more 
fully  shown,  the  directors  of  a  corporation  are  merely  the 
managers  of  its  business,  and  have  in  general  no  power  to 
make  constituent  changes  therein.^  They  have  therefore  no 
implied  power  to  fill  vacancies  in  their  own  board.*  The 
power  of  the  directors  to  fill  vacancies  in  their  board  has  been 
in  some  cases  conferred  by  statute;  but  it  has  been  held,  con- 

>  Nathan    v.     Tompkins,     supra.  »  Peoples.  Cummings,  72 N.Y.  433. 

Statutes  have  been  enacted  empower-  *  People  v.  Albany    Hospital,   61 

ing  corporations  to  decrease  the  num-  Barb.  (N.  Y.)  397. 

ber   of    their    directors    by  filing    a  »  ^nJe,§§  86, 956, 2076;  post,  §  3979. 

certificate  in  the  office  of  the  Secre-  =  Kearney  v.  Andrews,  10  N.   J. 

tary  of  State,  —  such  as  New  Jersey  Eq.  70 ;  Moses  v.  Tompkins,  84  Ala. 

Act  1888,  ch.  22,  p.  34.  613 ;  s.  c.  21  Am.  &  Eng.  Corp.  Oas. 

'  People  t).  Albany    Hospital,   61  634 ;  4  South.  Eep.  763 ;  4  Bail.  &  Corp. 

Barb.  (N.  Y.)  397.  L.  J.  268. 
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struing  such  enabling  statutes,  that  the  power  can  only  be 
exercised  by  a  majority,  and  that  where  a  majority  of  the 
existing  board  resign,  the  board  cannot  be  filled  up  by  the 
action  of  the  remaining  minority}  It  is  obvious,  without  dis- 
cussion, that  neither  the  board  nor  the  body  of  stockholders 
can  fill  vacancies  which  do  not  exist,  and  that  an  election  of 
new  directors,  where  there  are  no  vacancies  to  be  filled,  is 
void;  and  it  has  been  held  that  the  persons  so  elected  will  be 
restrained  at  the  suit  of  the  stockholders  from  exercising  the 
office,  especially  where  their  interests  are  antagonistic  to  the 
interests  of  the  corporation.^ 

§  3854.  Power  to  Remove  Members  of  the  Board. — -Neither 
the  corporation,  in  its  aggregate  capacity,  nor  its  board  of 
directors,  can  remove  a  member  of  the  board  except  in  con- 
formity with  the  provisions  of  statute,  or  some  valid  by-law 
or  other  constating  instrument.'  In  England  a  joint-stock 
company, whose  directors  are  appointed  for  a  definite  period, 
has  no  inherent  power  to  remove  them  before  the  expiration 
of  that  period;  and  if  the  articles  of  association  contain  no 
power  to  remove  them  before  the  expiration  of  that  period, 
but  authorize  the  shareholders  by  special  resolution  to  alter 
any  of  the  articles,  there  must  be  a  separate  special  resolution 
altering  the  articles  so  as  to  give  the  power  to  remove  directors, 
before  a  valid  resolution  can  be  passed  removing  any  of  them.* 
So,  where  there  was  a  by-law  providing  that  "when  any  direc- 
tor shall  die,  resign,  neglect  to  serve,  or  remove  out  of  the 
county,  the  board  may  proceed  to  supply  the  vacancy,"  the 
board  cannot  create  a  vacancy  by  declaring  that  the  seat  of  a 
member  has  been  vacated  by  reason  of  his  removing  out  of 
the  county;  though  if  he  resigns  they  may  well  act  on  his 
resignation,  and  supply  the  vacancy." 


'  Moses  V.  Tompkins,  svpra.  *  Imperial  Hydropathic  Hotel  Co. 

'  Nathan  v.  Tompkins,  82  Ala.  437  j  v,  Hampson,  23  Oh.  Div.  1. 
s.  c.  2  South.  Eep.  747.  "  Com.  v.  Detwiller,  131  Pa.  St. 

'Nathan    v.    Tompkins,   82    Ala.  614;  s.  c.  18  Atl.  Eep.  990;  7  L.  R.  A. 

437, 448.  357. 
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§  3855.  Grounds  of  Removal  by  Judicial  Action. — Direct- 
ors being  trustees,  in  the  sense  in  which  the  word  is  commonly 
used  in  courts  of  equity,^  they  are,  like  other  trustees,  though 
not  to  the  same  extent,  subject  to  judicial  superintendence. 
They  may  therefore  be  removed  by  such  a  court  at  the  suit  of 
stockholders  who  have  exhausted  their  remedy  within  the 
corporation,  and  a  receiver  may  be  appointed  in  their  stead.^ 
But,  as  we  shall  more  fully  see  hereafter,'  this  will  not  be  done 
for  mere  errors  of  judgment,  or  for  any  thing  less  than  an  abuse 
of  trust  amounting  to  misconduct  in  ofi&ce.* 

§  3856.  Mandamus  to  Bestore.  —  This  subject  has  been 
considered  in  a  former  chapter.^  The  right  of  restoration  of 
a  director  or  trustee  who  has  been  turned  out  of  his  office  by 
the  other  members  of  the  board,  seems  to  rest  upon  his 
ability  to  prove  that  he  was  entitled  to  hold  the  office  de  jure. 
And  where  his  election  was  in  fact  invalid  by  reason  of  a 
quorum  not  being  present,  a  mandamus  to  restore  him  was 
denied,  notwithstanding  the  fact  that  his  right  to  hold  the 
office  had  been  recognized  by  the  other  members  of  the 
boatd  for  a  considerable  length  of  time, under  the  mistaken 
impression  that  he  had  been  duly  elected,  —  as  where  he  had 
been  elected  to  the  office  of  secretary,  which  could  only  be 
held  by  a  member  of  the  board.' 

§  3857.  Who  Eligible.  —  Unless  there  is  a  prohibition  ia 
the  governing  statute,  or  in  some  valid  by-law  or  other  gov- 

'  Post,  §  4009.  directors  done  prior  to  the  re-election, 
'  Post,  §  4121.  and  of  which  stockholders  had  infor- 
°  Post,  §§  4103,  4487,  et  seq.  mation  suflScient   to   put    them   on 
'  Ward  V.  Dayidson,  89  Mo.  445.  inquiry;  and  are  not  entitled  after- 
Circumstances  where  the  court  refused  wards  to  have  those  directors  sus- 
to  remove  the  trustees  in  charge  of  pended  on  the  ground  of  misconduct 
the  liquidation  and  appoint  a  receiver  previous  to  the  re-election, — see  Eamsey 
after  an  assignment  for  the  equal  ben-  v.  Erie  &c.  E.  Co.,  7  Abb.  Pr.  (n.  s.) 
eflt  of  creditors:   Bank  of  Maryland  (N.  Y.)  156;  «.  c.38  How.Pr.  (N.  Y.) 
V.  Euft,  7  Gill  &  J.  (Md.)  448.    That  193. 
the  stockholders  of  a  corporation  who  '  Ante,  §  829,  et  seq. 
do  not  vote  against  the  re-election  of          '  People  v.  New  York  Infant  Asy- 
directors  may  be  deemed  to  acgfuiesce,  lum,  122  N.  Y.  190;  «.  c.  25  N.  E. 
by  such  omission,   in  acts  of    such  Kep.  241. 
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erning  instrument,  it  is  believed  that  any  person  who  can  be 
the  busiiiess  agent  of  another, can  be  the  director  of  a  corpora- 
tion, whether  or  not  he  or  she  is  a  person  who,  in  the  lan- 
guage of  the  civil  law,  is  called  sui  juris.  An  infant  may 
therefore,  it  is  assumed,  be  a  director,  and  it  has  been  held 
that  a  married  woman  may  be  a  trustee  of  a  corporation.' 
While,  as  hereafter  seen,^  the  acceptance  of  an  incompatible 
office  may  operate  to  vacate  the  office  of  a  director,  yet  the 
treasurer  of  a  corporation  may  well  be  a  director.'  A  pro- 
vision in  a  bank  charter  requiring  a  certain  portion  of  the 
directors  to  be  practical  mechanics  has  been  held  not  to  re- 
quire that  they  should  be  in  actual  practice  at  the  time  of 
election.*  No  reason  exists  why  an  aUen  who  is  a  resident  of 
the  place  of  the  corporation  should  be  deemed  ineligible  as  a 
director,  unless  made  so  by  the  charter,  governing  statute,  or 
other  valid  governing  instrument;^  and  for  similar  reasons 
non-residence  does  not  seem  to  render  a  stockholder  ineligible 
for  the  office  of  director,  unless  it  is  so  declared,  —  though 
there  are  statutes,  as  in  Kansas,'  declaring  that  a  certain 
'proportion  of  the  directors  in  every  corporation  must  be  res- 
idents of  the  State;  and  such  a  statute  has  been  held  manda- 
ioryj  The  inherent  power  of  making  by-laws,  possessed  by 
every  corporation,'  extends  so  far  as  to  enable  a  corporation 
to  make  a  reasonable  by-law  prescribing  the  qualifications  of 
its  directors;  and  a  by-law  has  been  upheld  declaring  that  no 
person  shall  be  a  director  who  is  attorney  in  a  suit  against  the 

'  People   V.   Webster,    10   Wend.  s.  c.   29  Pac.  Eep.  566.      Under  a 

(N.  Y.)  554.  statute    permitting    a     minority    of 

'  Post,  §  3887.  the    directors    of    corporations    con- 

*  Sargent  v.  Webster,  13  Met.  structing  railroads,  canals,  or  flumes, 
(Mass.)  497;  s.  c.  46  Am.  Dec.  743.  etc.,  to  reside  out  of  the  State,  a 
But  the  cashier  of  a  bank  could  not  court  declined  to  inquire  into  the 
in  Massachusetts,  because  it  was  so  length,  extent,  or  magnitude  of  the 
provided  by  statute.    Ibid.  railroad  or  canal,  in  order  to  ascer- 

*  Gray  v.  Mechanics'  Bank  of  tain  whether  a  non-resident  of  the 
Alexandria,  2  Cranch  0. 0.  (U.  S.)  51.  State  was  qualified  to  be  a  director. 

^  Com.  V.  Hemingway,  131  Pa.  St.  State  v.  Smith,  15  Or.  98 ;  s.  c.  14 
614;  s.  c.  18  Atl.  Eep.  992.  Pac.  Rep.  814;  15  Pac.  Eep.  137. 

«  Kan.  Gen.  Stat.  1889,  §  1190.  «  Ante,  §  955. 

'  Horton  v.  Wilder,  48  Kan.  222; 
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corporation.^  It  is  needless  to  add  that  if  a  director  is  other- 
wise qualified,  no  disqualification  attaches  to  him  by  reason 
of  the  Tnotives  which  may  have  influenced  him  in  procuring 
himself  to  be  elected,  or  what  he  intends  to  do  in  the  exer- 
cise of  his  ofiice  when  he  gets  into  the  board.^ 

§  3858.  When  need  not  be  a  Stockholder.  —  As  the  di- 
rectors of  a  business  corporation  are  merely  a  committee  of 
managing  apfenis,  in  capable  of  doing  any  act  affecting  its  con- 
stituent character,^  in  the  absence  of  a  contrary  provision  in 
the  governing  statute,  or  in  a  valid  by-law  or  other  governing 
instrument,  a  person  who  is  not  a  shareholder  can  be  a  direc- 
tor; and  this  view  has  been  taken  by  all  authoritative  courts.^ 

§  3859.  Statutes  and  By-laws  Requiring:  Such  a  Qualiflca- 
tion.  —  Statutes  exist,  and  no  doubt  generally,  requiring 
directors  to  be  stockholders  or  proprietors.^  The  construction 
of  these  statutes  has  given  rise  to  a  number  of  difficult  ques- 
tions, —  such  as  whether  the  registry  of  the  corporation  is  con- 
clusive as  to  who  is  to  be  considered  a  stockholder  for  this 
purpose,  whether  one  who  holds  shares  in  trust  for  another  is 
so  eligible,  and  the  like.  Where  the  question  is  not  definitely 
settled  by  the  governing  statute,  it  should  be  carefully  settled 
by  a  by-law;  for  even  where  statutes  have  prescribed  a  gen- 
eral rule,  their  interpretation  has  been  beset  with  difficulties. 
It  may  be  stated  with  confidence  at  the  outset, that  in  order  to 
be  eligible  under  such  a  statute  or  by-law,  the  holder  of  shares 
must  be  one  who  holds  them  in  good  faith,  as  distinguished 
from  one  whose  tenure  is  a  mere  sTiam?     It  follows,  on  grounds 

1  Cross  V.  West  Virginia  &c.  E.  mer,  40  Me.  172,  174;  s.  c.  63  Am. 
Co.,  37  W.  Va.  342;  s.  c.  18  L.  E.  A.  Dec.  654;  and  Spering's  Appeal,  71 
582;  16  S.  E.  Eep.  587.  Pa.  St.  121;  s.  o.  10  Am.  Eep.  684* 

2  Eailway  Company  v.   State,  49  689;  Thomp.  Off.  Corp.  233). 

Olaio  St.  668;  s.  c.  29  Ohio  L.  J.  62;  *  See,  for  instance,  Ark.  Dig.  Stat. 

32  N.  E.  Eep.  933.  1884,  §  964. 

=  Ante,  §§  86, 956, 2076 ;  post,  §  3979.  "  Accordingly,  where  the  charter 

•  State  V.  McDaniel,  22    Ohio  St.  of  a  corporation  provided  that  stock- 

354 ;  Wright  v.  Springfield &c.  E.  Co.,  holders  only  should  be  elected  direct- 

117  Mass.  226 ;  s.  c.  19  Am.  Eep.  412  ors,  it  was  held  that  persons  having 

(criticising  Penobscot  E.  Co.  v.  Dum-  no  interest  in  the  stock,  but  fraudu- 
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■wMch  are  strictly  logical,  that  one  who  serves  as  director, 
where  such  a  statute  or  by-law  is  in  force,  is  liable  as  a  share- 
holder to  creditors  of  the  corporation,  in  the  event  of  its 
insolvency,  to  the  extent,  at  least,  of  the  qualifying  shares 
which  he  professes  to  hold;  for  he  will  not  be  allowed  to  play 
fast  and  loose,  and  to  hold  the  shares  for  the  purpose  of  being 
a  director,  and  not  to  hold  them  for  the  purpose  of  escaping 
liability  as  a  stockholder.^  And  it  ha,s  even  been  held  that  he 
is  conclusively  to  be  presumed  to  be  a  shareholder  in  respect 
of  the  number  of  shares  necessary  to  qualify  him  as  a  director, 
whether  he  possesses  any  shares  or  not.^  In  line  with  this  is 
the  view  that  he  must  be  the  beneficial  owner,  though  great 
practical  difficulty  may  arise  in  many  cases  in  determining 
who  is  to  be  deemed  such  owner.  Nevertheless,  this  principle 
has  lately,  after  much  consideration,  been  aflBrmed  by  the 
English  Court  of  Appeal,  whose  decision  is,  however,  weakened 
by  the  dissent  of  one  of  the  lords  justices,  himself  an  eminent 
authority  on  this  branch  of  the  law.  That  court  hold  that  a 
provision  in  the  articles  of  incorporation,  that  the  qualifica- 
tion of  a  managing  director  shall  be  the  holding,  in  his  own 
right,  of  corporate  shares  of  a  stated  nominal  value,  requires 
that  he  shall  be  the  actual  beneficial  owner,  and  not  merely  that 
they  shall  be  registered  in  his  name:'  Upon  the  question  who 
is  the  beneficial  owner  within  this  principle,  there  is  no 
difficulty  in  concluding  that  the  giving  to  a  third  person  by  a 
stockholder  of  a  mere  option  to  purchase  his  shares,  does  not 
divest  him  of  the  title  so  as  to  render  him  ineligible  to  vote 
thereon  at  a  corporate  election.*  And  so,  where  the  shares 
have  been  mortgaged,  the  mortgagor  may  still  be  deemed  not 


lently  and  collusively  receiving  the  Barthollomew  v.  Bentley,  1  Ohio  St. 

transfer  of  a  share  to  qualify  them,  37. 

were  not  eligible ;   and  that  such  a  '  Stock's  case,  33  L.  J.  Oh.  (n.  s.) 

fraud  on  the  charter  would  prevent  731. 
those   participating   in    it   from  re-  °  Ante,  §  1879. 

ceiving    any     protection    under    its  '  Bainbridge  v.  Smith,  33  Am.  & 

provisions    to    escape    personal   re-  Eng.  Corp.  Cas.  172 ;  s.  c.  41  Oh.  Div. 

eponsibility    for    their  official  acts.  462  (Lindley,  L.  J.,  dissented). 
*  Be  Newcomb,  42  N.  Y.  St.  Bep.  442;  s.  c.  18  N.  Y.  Supp.  16. 
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to  have  lost  his  qualification  to  serve  as  a  director.*  A  hy-law 
providing  that  any  person  chosen  as  a  director  shall  cease  to 
be  such  when  he  ceases  to  be  a  proprietor,  renders,  by  reason- 
able implication,  any  one  who  is  not  a  proprietor  ineligible  to 
the  office  of  director.^  Where  the  statute  requires  that  the 
members  of  the  board  must  be  holders  of  at  least  a  given 
number  of  shares,  a  director  who  assigns  all  his  shares  to 
another,  ipso  facto,  divests  himself  of  his  title  to  the  office;' 
though  a  different  rule  has  been  declared  in  case  of  a  director 
removing  out  of  the  county.'  A  statutory  provision,*  prescrib- 
ing that  a  director  must  be  a  holder  of  a  given  number  of 
shares,  is  not  dispensed  with  by  the  mere  fact  that  the  cor- 
poration has  ceased  to  be  a  going  concern,  its  franchises  being 
extended  merely  for  the  purpose  of  liquidation.* 

§  3860.  Whether  must  be  a  Keg-istered  Stockholder. —  We 

have  already  seen  that  the  primary  object  of  registering  trans- 
fers of  corporate  shares  is  to  enable  the  governing  body  of  the 
corporation  to  knoww/io  are  its  members, — who  are  entitled  to 
vote  at  its  elections  and  to  receive  dividends  declared  upon  its 
capital  stock;'  and  we  have  already  had  occasion  to  note  a 

'  Oumming  v.  Prescott,  2  Younge  Eep.  353 ;  1 L.  E.  A.  781.    The  power 

&  C.  Ex.  488.  of  the  directors  of  a  railroad  company 

'  Despatch  Line  of  Packets  v.  Bel-  to  issue  preferred  stock  to  contractors 

lamy  Man.  Co.,  12N.  H.  205;  a.  c.  37  for  the  purpose   of    completing  the 

Am.  Dec.  203.  road,  and  to  make  the  holding  of  a 

*  Chemical  Nat.  Bank  v.  Colwell,  certain  number  of  shares  of  such 
132K.Y.  250;  8.  c.  30  N.  E.  Hep.  644 ;  stock  a  necessary  qualification  of  a 
reversing  s.  c.  9  K.  Y.  Supp.  285.  majority  of  the  directors,  was  upheld 
Compare  Beardsley  v.  Johnson,  121  under  circumstances  of  acquiescence 
N.  Y.  224 ;  s.  c.  30  N.  Y.  St.  Rep.  and  estoppel  on  the  part  of  the  stock- 
691.  That  unless  the  person  elected  holders :  Haslehurst  v.  Savannah  &c. 
possesses  this  statutory  qualification  E.  Co.,  43  Ga.  13.  Statute  of  Con- 
he  does  not  become  even  a  director  de  necticut  providing  that  any  one  of 
/ocJo,  see  Ee  Newcomb,  18 N.  Y.  Supp.  the  directors,  etc.,  of  a  corporation 
16.  owning  stock  in  another  corporation 

*  Com.  V.  Detwiller,  131  Pa.  St.  may  be  a  director  in  the  latter,  not 
614;  and  compare  Nathan  ti.  Tomp-  repealed:  Chase  n.  Tuttle,  55  Conn, 
kins,  82  Ala.  437.  455 ;  s.  c.  3  Am.  St.  Eep.  64;  12  Atl. 

'  Eev.  Stat.  U.  S.,  ^  5146.     '  Eep.  874. 

*  Eichards    v.  Attleborough  Nat.  '  Ante,  §  2387,  et  seq. 
Bank,  148  Mass.  187 ;   s.  c.  19  N.  E. 
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general  rule  that,  upon  the  question  who  is  to  be  deemed  a 
stockholder  for  the  purpose  of  answering  to  the  creditors  of 
the  corporation,  he  is  to  be  deemed  such  whose  name  stood 
on  the  register  at  the  time  when  the  liability  attached.'  By- 
analogy  to  this  principle,  the  sound  conclusion  would  be  that 
he  is  to  be  deemed  eligible  as  a  director  who  holds,  according 
to  the  register  of  the  corporation,  the  requisite  number  of 
shares,  unless  the  register  distinctly  shows  that  he  not  only 
does  not  hold  them  in  his  own  right,  but  that  he  holds  them 
as  a  naked  or  dry  trustee  for  another.^  And  where  the  gov- 
erning statute,  like  the  English  Companies  Act,  1862,'  provides 
that  no  notice  of  any  trust  shall  be  entered  upon  the  register, 
the  conclusion  would  seem  to  be  very  cogent  that  he  is  to  be 
deemed  a  shareholder  in  his  own  right,  for  the  purpose  of 
being  eligible  as  a  director,  who  holds  the  requisite  number 
of  shares  according  to  the  register  of  the  company.  Such  was 
the  view  of  that  eminent  equity  judge,  Sir  George  Jessel,  M.  E,.,* 
overruled  on  doubtful  grounds  by  the  Court  of  Appeal,  with 
one  dissenting  judge,  as  stated  in  the  preceding  section.'  So, 
an  American  court  has  held  that,  although  the  by-laws  of  a 
corporation  provide  that  transfers  of  stock  shall  be  made  only 
on  the  corporate  books,  and  that  the  transfer  book  shall  be 
closed  for  ten  days  previous  to  the  day  of  the  annual  meeting 
of  the  stockholders,  a  bona  fide  owner  of  shares  of  stock  is 
eligible  as  a  director,  although  the  transfer  of  his  shares  to 
him  has  not  been  registered,  and  although  he  might,  for  that 
reason,  be  refused  permission  to  vote  or  to  receive  dividends.* 

§  3S61.  Convening  the  Meeting  to  Elect. — In  this  matter 
the  governing  statute  or  by-laws  must  be  attended  to,  with  the 
aid  of  certain  controlling  principles  which  have  been  already 

'  Ante,  §  3193. 
»  Ee  Argus  Printing  Co.,  1  N.  D.  '  Bainbridge  v.  Smith,  41  Ch.  Div. 

434;  s.  c.  26  Am.  St.  Rep.  639;  9  Rail.  462;  s.  c.  60  L.  T.  (n.  s.)  879;  33  Am. 
&  Corp.  L.  J.  347.  &  Eng.  Corp.  Cas.  172  (Lindley,  L.  J., 

»  25  &  26  Vict.,  ch.  89,  §  30.  dissenting). 

•  Pulbrook  V.  Richmond  Consoli-  *  State  v.  Smith,  15  Or.  98;  «.  c.  14 

dated  Mining  Co.,  9  Ch,  Div.  610.  Pac.  Rep.  814 ;  16  Pac.  Rep.  137. 
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considered.  One  of  these  is  that  where  the  by-laws  of  a  cor- 
poration provide  that  meetings  of  the  jtookholders  shall  be 
called  by  the  trustees,  the  action  of  the  board  of  trustees  is 
necessary  to  convene  a  legal  meeting:  the  president  of  the 
corporation  has  no  authority  to  call  it.*  But  it  has  been  held 
not  necessary  that  a  demand  for  an  annual  election  of  trustees 
of  a  corporation  should  be  made  upon  the  board  of  trustees 
when  in  session;  a  demand  upon  each  individual  trustee  of 
the  corporation  was  deemed  sufiBcient.*  In  respect  of  the 
officers  who  may  call  such  a  meeting,  the  principle  which 
validates  the  action  of  de  facto  oiBcers  of  corporations'  has  been 
held  to  apply;  so  that,  if  those  who  held  under  a  previous 
election  take  measures  for  holding  an  election  for  the  succeed- 
ing year,  their  successors,  chosen  at  such  election,  will  be 
officers  de  jure.* 

§  3862.  Notice  of  the  Meeting.  —  Another  of  these  prin- 
ciples is  that,  unless  the  governing  statute  or  by-law  fixes  the 
meeting  on  a  day  and  place  certain,  a  notice  of  its  date  and 
place  must  be  given  for  a  reasonable  time  before  it  takes 
place.'  Where  such  a  notice  is  required,  either  by  the  terms 
of  the  governing  statute  or  by  the  operation  of  the  principle 
just  stated,  unless  it  is  explicitly  given  in  respect  of  day, hour, 
and  place,  the  meeting  cannot  be  legally  held,  unless  the 
stockholders  are  all  present  and  consenting,  whether  in  person 
or  by  proxy.*  And  it  has  been  held  that  the  fact  that  the 
by-laws  fix  the  day  upon  which  such  a  meeting  shall  be  held 
is  not  a  sufficient  notice  of  the  time  and  place.''  Where  a 
canon  of  a  Protestant  Episcopal  parish  church  required  that 
the  election  of  vestrymen  should  be  held  on  Easter  Monday 
of  each  year,  or  as  soon  thereafter  as  practicable,  and  that 
notice  thereof  should  be  given  during  divine  service  upon  the 
Sunday   previous   thereto,   it  was   held  that  a  notice  given 

1  State  V.  Pettineli,  10  Nev.  141.  ">  San  Buenaventura  Min.  &c.  Oo. 

2  State  V.  Wright,  10  Nev.  167.  v.  Vassault,  50  Oal.  534 ;  Brown  v. 
"  Post,  §  3893.  Electric  Min.  Mach.  Co.,  22  Pitts. 
*  Smith  V.  Erb,  4  GUI  (Md.),  437.  L.  J.  (n.  s.)  343. 

"  Ante,  §  823.  '  Ibid. 
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several  hours  before  the  regular  time  for  divine  service  was 
insufficient,  and  an  election  thereunder  was  void.^  On 
the  other  hand,  the  mere  fact  that  the  meeting  of  the  board 
of  directors,  at  which  the  stockholders'  meeting  was  sum- 
moned, was  convened  without  the  proper  notice,  is  not  a  good 
ground  of  challenging  the  validity  of  the  action  of  the  stock- 
holders' meeting,  providing  it  was  otherwise  regularly  sum- 
moned.^ It  should  be  added  that  the  proceedings  of  a  meeting 
of  stockholders,  no  matter  where  held  or  how  irregularly 
summoned,  bind  all  who  participate  in  them  without  dissent.' 

§  3863.  Directors  Elected  after  Date  Appointed  for  Elec- 
tion.—  "Provisions  in  statutes  and  by-laws  requiring  the 
election  of  directors  to  be  had  on  a  specified  day  are  regarded 
as  directory,  and  the  election,  if  not  held  on  the  regular  day, 
may  be  lield  at  a  later  day;  and  the  directors  then  chosen,  if 
there  be  no  other  irregularity  or  informality  in  their  title,  will 
be  directors  de  jure."*  The  reason  is,  that  the  power  of  elect- 
ing officers  is,  by  the  common  law,  inherent  in  every  corpora- 
tion, and  that  the  power  is  consequently  not  lost  by  failing  to 
exercise  it  within  the  appointed  time.* 

§  3864.  Elections  at  Adjourned  Meeting's.  —  It  has  been 
held  that,  where  no  tinae  is  fixed  by  the  governing  statute  for 
the  duration  of   such  an  election,   it   is   competent   for  the 

»  DaU  V.  Palache,  68  Oal.  248;  g.  c.  '  Beardsley  v.  Johnson,  121  N.  Y. 

9  Pac.  Eep.  94.    That  an  annual  elec-  224,  228;  g.  c.  30  N.  Y,  St.  Kep.  691 ; 

tion  on  a  movable  day,  such  as  Pinx-  affirming  g.  c.  16  N.  Y.  St.  Eep.  773 ; 

ter  Monday,  is  valid,  see  People*.  1  N.  Y.  Supp.  608.    So  held  in  Hughes 

Eunkle,  9  Johns.  (N.  Y.)  147,  158.  v.  Parker,  20  N.  H.  58.    So  held  in 

"  Browne  v.  La  Trinidad,  37  Oh.  Nashua  Fire  Ins.  Oo.  v.  Moore,  55 

Div.  1 ;  s.c.  57  L.  J.  Oh.  292 ;  58  L.  T.  N.  H.  48,  in  regard  to  a  by-law.    See 

(n.  s.)    137.  also  Vandenburgh  v.  Broadway  &c. 

*  Handley  v.  Stutz,  139  IT.  S.  417 ;  Ey.  Co.,  29  Hun  (N.  Y.),  348 ;  Vernon 

Henderson  v.  Bank  of  Australia,  40  Society  v.  Hills,  6  Cow.  (N.  Y.)  23' 

Ch.  Div.  170;   s.  c.  8  Eail.  &  Corp.  g.  c.  16  Am.  Dec.  429;  People  ti.  Eun- 

L.  J.  213.     What  misdescription  of  the  kip,  9  Johns.  (N.  Y.)  147. 
corporation  in  the  notice  will  not  viti-  "  Hicks  v.  Borough  of  Lanceston, 

ate:  Langan  v.  Francklyn,  20  N.  Y.  1  Eolle  Abr.  514,  pi.  6. 
Supp.  404. 
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inspectors,  in  the  exercise  of  a  sound  discretion,  to  adjourn 
the  election  from  day  to  day,  keeping  the  polls  open.'  And  it 
has  been  held  that  an  election  of  directors  at  an  adjourned 
meeting  is  not  invalidated  by  the  fact  that  votes  were  cast  at 
a  previous  meeting,  where  the  inspectors,  with  the  acquiescence 
of  the  stockholders,  after  discovering  that  four  of  the  can- 
didates receiving  a  majority  of  the  votes  were  ineligible, 
adjourned  without  declaring  the  result,  and  held  a  new  elec- 
tion regular  in  form.^  It  should  be  carefully  kept  in  mind 
that  what  is  to  be  done  in  such  exigencies  is  in  many  States 
the  subject  of  statutory  regulation,  which  statutes  must  be 
carefully  attended  to.  Thus,  by  the  statute  of  Wisconsin,  if 
the  meeting  for  an  election  of  directors  in  a  railway  company 
is  not  held'  at  the  proper  time,  it  may  be  held  thereafter  on 
twenty  days'  notice.'  On  the  other  hand,  it  has  been  held 
not  competent  for  a  majority  of  the  stockholders,  after 
acquiescing  in  the  organization  of  the  meeting  and  partici- 
pating in  its  business,  to  withdraw  from  it,  and  organize 
another  meeting  at  the  same  time  and  place.^ 

§  3865.  Elections  at  Meetingrs  Held  outside  the  State.  — 

If  the  charter,  governing  statute,  articles  of  association,  by- 
laws, or  other  governing  instrument,  requires  such  an  election 
to  be  held  within  the  limits  of  the  State  under  whose  laws 
the  corporation  is  created,  then,  in  the  absence  of  circum- 
stances of  estoppel,  an  election  held  outside  the  State  will  be 
invalid ;  and,  as  against  the  officers  so  elected,  the  existing 
incumbents  of  the  office  will  have  a  better  title  thereto.*  But 
the  proceedings  at  such  a  meeting  will  bind  all  those  who 
participate  in  them  without  objection;"  and  it  has  been  held 
that  the  fact  that  a  stockholder  was  present  at  previous  meet- 
ings held  at  the  same  place,  without  objecting  to  the  meetings 

'  Ee  Chenango  Mutual  Ins.  Co.,  19  434;  s.  c.  26  Am.  St.  Eep.  639;  48 

Wend.  (N.  Y.)  635.  N.  W.  Rep.  347. 

«  Ee  Newcomb,  42  N.  Y.  St.  Eep.  »  Hodgson  v.  Duluth  &c.  E.  Co., 

442 ;  s.  c.  18  N.  Y.  Supp.  16.  46  Minn.  454 ;  s.  c.  49  N.  W.  Eep.  197. 

»  Eev.  Stat.  Wis.  1878,  §  1822.  «  Handley  v.  Stutz,  139  U.  S.  417. 

'  Ee  Argus  Printing  Co.,  1  N.  D. 
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being  held  at  that  place,  would  raise  an  estoppel  against  him. 
For  stronger  reasons,  a  creditor  having  dealt  with  the  corpo- 
ration upon  the  assumption  of  its  being  a  valid  body,  cannot 
raise,  in  a  collateral  proceeding,  the  objection  that  its  direct- 
ors were  elected  at  a  meeting  held  in  another  State.^ 

§  3866.  Manner  of  Voting.  —  This,  in  like  manner,  is  gen- 
erally the  subject  of  regulation,  either  by  constitutional  pro- 
visions, by  statutes,  or  by  by-laws  of  each  particular  corpora- 
tion, and  no  attempt  to  codify  these  regulations  can  be  made 
in  a  work  of  this  kind.  To  protect  the  rights  of  minorities, 
constitutional  provisions  ^  and  statutes '  have  established  the 
principle  of  cumulative  voting  already  described.  These 
statutes  are  not  retroactive,  and  do  not  apply  to  corporations 
ill  existence  at  the  time  of  their  passage.*  And  where  such 
constitutional  provisions  and  statutes  have  not  been  enacted, 
the  right  to  vote  cumulatively  does  not  exist.*  But  a  majority 
of  the  votes  of  those  present  and  offering  to  vote,  and  entitled 
to  vote,  is  necessary  to  elect;  and  persons  receiving  a  minority 
of  the  votes  cast  for  directors,  cannot,  in  a  quo  warranto 
proceeding,  be  -declared  elected,  although  it  appear  that  the 
judges  improperly  rejected  enough  legal  votes  offered  to  give 
a  majority.® 

§  3867.  Frauds  and  Irregularities  in  the  Conduct  of  the 
Election. — Aside  from  such  safeguards,  it  is  a  principle  here, 
as  well  as  in  the  law  of  contract,  that  corporate  elections  will 
be  set  aside  by  courts  which  possess,  under  statutes  or  other- 
wise, the  power  to  superintend  them,  where  the  successful 
party  has  succeeded  by  means  of  fraud,  trickery,  surprise,  or 
other  unfair  practices.'     Thus,  where  the  notice  fixed  the 

'  Wright  V.  Lee,  20  S.  D.  596;  ».  c.  354.    By  statute  in  Indiana,  there  is 

51  N.  W.  Rep.  706.  to  be  one  vote  for  each  share:   2  Eev. 

'  Ante,  §  754.  Stat.  Ind.  1888,  §  3021. 
»  Ante,  §  755.  '  People  v.  Albany  &c.  E.  Co.,  65 

*  Hays  ».Oom.,  82  Pa.  St.  518.  Barb.  (N.  Y.)  344;  ».  c.  7  Abb.  Pr. 

•  State  B.Stockley,  45  Ohio  St.  304;  (n.  b.)  (N.  Y.)  265;  38  How.  Pr. 
s.  c.  13  N.  E.  Bep.  279.  (N.  Y.)  22S. 

«  State  V.  McDaniel,  22  Ohio  St. 

2803 


3  Thomp.  Corp.  §  3867.]     dieectors. 

time  of  holding  the  election  at  twelve  o'clock  m.,  and  the  meet- 
ing was  called  to  order  about  fifteen  minutes  before  twelve,  the 
election  was  set  aside  as  a  surprise  and  fraud  upon  the  stock- 
holders who  did  not  participate  in  it,  notwithstanding  the 
meeting  was  reorganized  at  twelve  o'clock,  —  the  court  taking 
the  doubtful  view  that  the  reorganized  meeting  was  but  a  con- 
tinuation of  the  first  one.^  On  the  other  hand,  it  has  been 
held  that  a  denial  of  his  right  to  vote  will  not  justify  one  who 
holds  a  majority  of  the  stock  in  withdrawing  from  the  meet- 
ing and  organizing  another  tneeting  and  voting  there,  since  his 
vote  at  the  original  meeting  may  be  rendered  effective  by 
judicial  aid,  notwithstanding  its  rejection.^  Again,  it  may  be 
said  that  irregularities  in  matters  of  form  will  not  avoid  a  cor- 
porate election  otherwise  fairly  held, —  as  where  an  adjourn- 
ment takes  place  during  the  process  of  balloting;'  or  where 
the  inspectors  keep  the  polls  open  somewhat  longer  than  the 
hour  named  in  the  notice,  in  the  exercise  of  a  reasonable  dis- 
cretion, and  for  the  purpose  of  enabling  stockholders  present 
and  offering  to  vote,  to  do  so.*  But  irregularities  in  matters 
of  substance  may  be  so  gross  as  to  justify  a  court  in  declaring 
that  there  has  been  no  election  at  all, —  as  where,  at  a  meet- 
ing of  all  the  stockholders,  only  a  portion  of  them  participated 
in  the  election  of  trustees;  where  the  president,  although  pres- 
ent, did  not  preside;  where  no  president  pro  tempore  was 
chosen;  and  where  no  person  who  participated  in  the  pro- 
ceedings was  authorized  to  receive  the  ballots  or  declare  the 
result.*  An  agreement  among  some  of  the  shareholders,  who, 
together,  own  a  majority  of  the  stock,  that  all  will  vote  for 
certain  directors  believingthat  they  will,  if  elected,  manage  the 
affairs  in  a  certain  way;  or  to  hold  their  shares  and  sell  only 
together,  —  is  not  necessarily  unlawful  or   contrary  to  pub- 

•  People  V.  Albany  &c.  E.  Co..  55  "  Penobscot  &c.  E.  Co.  v.  Dunn,  39 

Barb.  (N.  Y.)  344;  s.  c.  7  Abb.  Pr.  Me.  587. 

(N.    s.)    (N.   Y.)  265;    88  How.    Pr.  *  People  t;.  Albany  &o.  E.  Co.,  65 

(N.  Y.)  228.  Barb.    (N.  Y.)   344;  s.  c.  7  Abb.  Pr. 

=  Ee  Argus  Printing  Co.,  1  N.  D.  (n.   s.)   (N.   Y.)   265;    38   How.  Pr. 

434;    s.  c.  26  Am.  St.  Eep.  639;  12  (N.Y.)228. 

L.  E.  A.  781 ;  9  Eail.  &  Corp.  L.  J.  347.  '  State  v.  Pettineli,  10  Nev.  141. 
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lie  policy.^  The  extent  to  which  irregularities  of  form  in  the 
election  of  directors  have  been  overlooked  in  England  may  be 
illustrated  by  a  case  where  it  was  decided  that  where  all  the 
subscribers  to  a  memorandum  of  association  concurred  in  the 
appointment  of  the  first  directors,  the  fact  that  they  did  not 
meet  together  for  the  purpose  of  coming  to  their  determination 
did  not  invalidate  their  act;  and  also  that  a  resolution  passed 
at  a  general  meeting  at  which  an  election  to  fill  vacancies 
might  have  been  held,  authorizing  the  existing  directors  to 
continue  in  their  offices,  was  tantamount  to  a  re-election  of 
them.^ 

§  3868.  Majority  of  All  the  Shares  Necessary  to  Elect.  — 

Recurring  to  what  has  been  said  on  this  subject  in  a  former 
chapter,^  the  general  rule  cannot  be  doubted  that  a  joint-stock 
corporation  is  a  body  composed  of  a  definite  number,  within 
the  rule  that  a  majority  of  that  number  is  required  to  elect; 
and  further  that  the  number  here  intended  is  the  number  of 
shares,  and  not  the  number  of  members.''  Statutes  no  doubt 
exist  confirming  this  rule,^  and  some  of  these,  providing  for 
cumulative  voting,  have  already  been  considered." 

§  3869.  Effect  of  Voting  for  Ineligible  Candidates. — Tlie 
doctrine  already  considered,  that  votes  for  ineligible  candi- 
dates are  "  thrown  away," '  is  illustrated  by  a  recent  decision 
in  Kansas, under  a  statute  providing  that  every  corporation, 
created  or  existing  under  the  laws  of  that  State,  shall  have 
at  least  three  of  its  directors  citizens  and  residents  of  the 
State.'  Where,  with  the  statute  in  force,  at  a  corporate  elec- 
tion two  opposing  factions,  voting  cumulatively,  had  succeeded 
in  electing  eleven  non-resident  directors,  thus  filling  the  num- 

'  Havemeyer    v.    Havemeyer,    43  250;  Ee  Argus  Printing  Co.,  IN.  D. 

N.  Y.  Super.  Ot.  506.  434 ;  s.  c.  26  Am.  St.  Rep.  639 ;  9  Bail. 

»  Be    Great   Northern    Salt   &c.  &  Corp.  L.  J.  347. 
Works.  44  Oh.  Div.  472.  »  Ante,  §  727. 

'  Ante,  4  726,  et  seq.  '  Ante,  §  755. 

*  Ellsworth   Woolen  Man.  Co.  v.  '  Ante,  §  752. 

Faunce,  79  Me.  440;  «.  c.  10  Atl.  Rep.  °  Gen.  Stat.  Kan.  1889,  §  1190. 
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ber  of  the  board,  but  the  chairman  of  the  meeting  declared 
that,  as  the  law  required  three  directors  to  be  citizens  and 
residents,  three  residents  and  citizens,  who  had  received  a 
few  scattering  votes,  were  elected,  and  that  the  eight  non- 
residents, who  had  received  the  highest  number  of  votes, 
were  elected  to  complete  the  board, — and  the  three  non-resi- 
dents, who  had  been  in  fact  elected,  but  who  were  thus 
excluded  by  the  ruling  of  the  chairman,  brought  a  proceed- 
ing in  the  nature  of  quo  warranto  to  be  installed, — it  was 
held  that  they  could  not  maintain  the  proceeding  because 
ineligible.' 

§  3870.  Kight  to  Vote.  —  The  right  of  voting  stock  at  cor- 
porate elections  is  a  part  of  the  stockholder's  property, 
incident  to  his  ownership  of  the  stock,  and  inherent  in  him 
by  virtue  thereof.^  But  this  right  to  vote  is  necessarily  pred- 
icated upon  the  bona  fide  ownership  of  shares;  and  under  a 
statute  afiSrming  this  principle,'  a  dummy,  to  whom  a  block 
of  shares  had  been  issued  by  the  secretary  of  a  corporation  to 
be  voted  at  an  election,  was  not  entitled  to  vote  in  respect 
of  them,  since  he  was  neither  a  bona  fide  shareholder,  nor 
the  representative  of  one.^  But  where  the  ownership  of  the 
shares  is  bona  fide,  then,  as  a  general  rule,  the  motive  of  the 
shareholder  in  voting  cannot  be  inquired  into.  And  it  has 
been  held  that  an  agreement  among  several  shareholders  that 
they  will  hold  their  shares  in  trust  and  vote  it  as  a  unit  in  all 
matters  pertaining  to  the  government  of  the  corporation,  as 
determined  by  a  majority  of  their  number,  is  not  per  se 
illegal;  though  a  further  stipulation  that  although  the  signers 
of  the  agreement  may  sell  their  shares,  yet  they  cannot  sell 
the  right  to  vote  in  respect  of  them,  but  that  the  transferee 
will  only  retain  the  transferor's  right,  namely,  the  right  to 
own,  but  not  the  right  to  vote,  is  in  restraint  of  the  alienation 

'  Horton  v.  Wilder,  48  Kan.  222;  Eep.  535;  reversing  s.  c.  23  Pitts. 
29  Pac.  Eep.  566.  L.  J.  (n.  s.)  69;  1  Pa.  Dist.  Eep.  657. 

«  Com.  V.  Dalzell,  152  Pa.  St.  217;  »  Oal.  Code  Civ.  Proc,  §  312. 

s.  c.  34  Am.  St.  Eep.  640;   25  Atl. 

*  Stewart  v.  Mahoney  M.  Co.,  54  Cal.  149. 
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of  property,  and  is  void  under  the  principles  of  the  common 
law.^ 

•  §  3871.  Voting  in  Respect  of  Shares  Held  by  Executors 
■or  Trustees.  —  The  general  rule  being  that  the  right  to  vote 
follows  the  legal  title  to  the  shares,  it  must  follow  that,  where 
the  title  to  the  shares  is  vested  in  two  or  more  persons  jointly, 
there  can  be  no  vote  cast  in  respect  of  them  without  the  con- 
currence of  all  the  joint  owners.  When,  therefore,  the  legal 
title  was  vested,  under  a  will,  in  three  executors,  it  was  held 
that,  unless  all  of  them  could  agree  as  to  the  manner  in  which 
the  shares  should  be  voted,  they  could  not  be  voted  at  all; 
nor  was  this  conclusion  affected  by  the  fact  that  a  codicil  of 
the  will  provided  that  the  shares  should  be  voted  as  one  of 
the  executors  should  direct,  and  that  the  other  executors 
should  give  him  a  proxy,  where  no  proxy  in  fact  had  been 
given,  and  no  legal  proceedings  had  been  taken  to  compel  the 
giving  of  one.^  A  contractual  arrangement  for  the  creation 
of  a  "  voting  trust "  to  control  several  corporations  for  the  pur- 
pose of  drawing  them  into  a  combination,  being  illegal  under 
principles  hereafter  considered,'  any  shareholder  can  with- 
draw from  such  an  arrangement;  and  this,  it  seems,  without 
destroying  the  valid  provisions  of  such  a  contract,  if  any 
there  be.* 

§  3872.  Bight  to  Vote  as  between  Pledgor  and  Pledgee. 

The  general  rule  is,  that  the  right  to  vote  follows  the  legal  title 
to  the  shares,  and  is  an  incident  of  that  title;  and  this  rule  is 
believed  to  obtain  in  all  cases  where  it  has  not  been  changed 
by  a  valid  statute,  by-law,  or  contract.^     Statutes  have  been 

'  Moses  V.  Scott,  84  Ala.  608 ;  «.  c.  the  manner  in  -which,  the  stock  shall 

■4  South.  Eep.  742.  be  voted,  and  leaves  them  no  ground 

'  Tanis  v.  Hestonville  &c.  E.  Co.,  for  refusing  the  proxy,  see  Ee  Laffer- 

149  Pa.  St.  70;  s.  c.  15  L.  E.  A.  665;  ty's  Estate,  2  Pa.Dist.  Eep.  215, 
24    Atl.   Eep.   88    (affirming    1    Pa.  »  Post,  §  6401. 

Dist.  Eep.  135).      That  the  provision  *  State  v.  Ohio  &c.  E.  Co.,  6  Ohio 

■of   the  codicil   that  the  other  exec-  C.  0.  414. 

utors  should  give  such  a  proxy  de-  °  Ante,  W30,  732;  Com.  v.  Dalzell, 

prives  them  of  any  discretion  as  to  152  Pa.  St.  209,  21 7 ;   s.  c.  34  Am.  St. 
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enacted  affirming  this  principle.'  Shares  may  be  transferred 
for  the  purpose  of  securing  a  debt,  but  under  a  form  of  con- 
tract which  operates  to  pass  the  legal  title  to  the  transferee 
and  to  give  him  the  right  to  have  the  shares  registered  in  his 
name  on  the  books  of  th3  corporation,  —  in  which  case  the 
right  to  vote  them  will  vest  in  him.^  In  considering  this  sub- 
ject, the  distinction  must  not  be  overlooked  between  the  case 
where  the  question  arises  as  between  the  person  claiming  the 
right  to  vote  and  the  corporation,  and  where  it  arises  as 
between  him  and  another  person  claiming  the  right  to  vote. 
In  the  former  case,  the  general  rule  seems  to  be  that  the  cor- 
poration is  entitled  to  stand  upon  its  register;  but  in  the  latter 
case  the  real  ownership  of  the  shares  may  be  inquired  into  by 
the  courts,  though  not,  it  seems,- by  the  inspectors  of  the  elec- 
tion;' though  even  this  rule  has  been  in  some  caseg  changed 
by  statute.^ 

§  3873.  Voting  in  Kespect  of  Shares  Held  by  Other  Corpo- 
rations.— -The  power  of  one  corporation  to  be  a  shareholder 
in  another  has  been  already  considered.^  Where  the  power  is 
conceded,  either  by  the  statute  law  in  express  terms  or  by  judi- 
cial construction,  it  would  seem  to  follow  that  the  right  to  vote 
in  respect  of  the  shares  would  exist  as  a  mere  incident  of  their 
ownership.*     But,  in  the  absence  of  legislative  authority  or 

Eep.  640;  25  Atl.  Eep.  535  (revers-  trustees  not  enumerated,  —  such  as 
ing  s.  c.  23  Pitts.  L.  J.  (n.  s.)  67;  1  pledgees  whose  pledgors  have  not  re- 
Pa.  Dist.  Rep.  667).  served  the  right  to  vote, — see  Com. 

1  Ante,  §  733 ;  Miller  v.  Murray,  17  v.  Dalzell,  152  Pa.  St.  217 ;  s.  c.  34  Am. 

Ool.  408 ;  s.  c.  30  Pac.  Rep.  46.  St.  Rep.  640 ;  25  Atl.  Rep.  535 ;  re- 

=  State  V.  Smith,  15  Or.  98 ;  s.  c.  14  versing  23  Pitts.  L.  J.  (n.  s.)  69 ;  1  Pa. 

Pac.  Rep.  814.  Dist.  Rep.  657. 

'  Ibid.;  ante,  §  732.  That  the  sale  *  See,  for  instance,  Com.  v.  Dal- 
of  an  option  to  purchase  shares  within  zell,  152  Pa.  St.  217 ;  s.  c.  34  Am.  St. 
two  years  does  not  divest  the  right  to  Rep.  640,  construing  a  statute  of  Penn- 
vote  of  the  vendor,  under  N.  Y.  Laws  sylvania. 
1880,  oh.  510,  §  2,  see  Re  Newcomb,  18  '  Ante,  §  2054,  et  seq. 
N.  Y.  Supp.  16.  That  the  enumera-  °  So  held  in  Davis  v.  United  States 
tion  in  Pa.  Act,  May  7,  1889  (P.  L.  Electric  &c.  Co.,  77  Md.  35;  s.  c.  25 
102),  of  certain  classes  of  trustees  -Atl.  Eep.  982.  So  also  held  in  re- 
as  entitled  to  vote  upon  the  stock  spect  of  a  religious  corporation  hold- 
held  by  them,  does  not  include  other  ing  shares  in  a  building  association, 
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sanction  for  such  a  course  of  proceeding,  it  is  against  public 
policy  to  allow  one  corporation  to  purchase  a  majority  of  the 
shares  in  another  for  the  purpose  of  absorbing  it,  controlling 
it,  and  effecting  an  unlawful  consolidation  with  it;  and  a  court 
of  equity,  having  jurisdiction  in  the  premises,  will  restrain 
the  purchasing  corporation  from  voting  at  an  election  in 
respect  of  such  shares.^ 

§  3874.  Statutory  Limit  as  to  the  Number  of  Votes  Which 
can  be  Cast  by  a  Single  Shareholder.  —  For  the  purpose  of 
protecting  the  rights  of  minority  shareholders,  the  statute  law 
has  in  some  cases  imposed  limits  upon  the  number  of  votes 
which  can  be  cast  by  a  single  shareholder.  An  Alabama 
charter,  for  instance,  contained  the  provision  that  "no  stock- 
holder, either  in  his  own  right,  or  as  proxy  or  agent  of 
others,  shall  be  entitled  to  cast  more  than  one-fourth  of  all  the 
votes  at  any  election  of  directors."  Assuming,  of  course,  the 
validity  of  this  provision,  it  was  declared  that  it  was  intended 
for  the  benefit  and  protection  of  minority  stockholders,  and 
that  it  deserved  to  be  upheld  with  a  strong  hand,  and  could 
not  be  defeated  or  evaded  by  a  stockholder  making  nominal 
transfers  of  his  shares  to  other  persons  and  having  them  voted 
by  them  in  his  interest.^  A  regulation  of  an  agricultural  and 
mechanical  association,  providing  that  stockholders  should 
have  one  vote  for  each  share  held  by  them  up  to  ten  shares,  and 
fixing  the  proportion  which  their  votes  should  bear  to  their 
shares  above  that  number,  has  been  held  reasonable,  when  uni- 
form in  its  operation,  and  binding  on  all  the  stockholders.' 

and  voting  them  by  proxy  duly  au-  Am.  St.  Eep.  81 ;  7  South.  Rep.  108 

thorized  by  the  board  of  trustees  of  7  L.  R.  A.  605 ;  Olark  v.  Central  &c 

such  religious  corporation,  in  State  v.  Co.,  50  Fed.  Bep.  338;  s.  c.  15  L.  B.  A, 

Bohlffs,  (N.  J.  L.)  19  Atl.  Bep.  1099.  683. 

'  The  text  is  supported    by  two  '  Mack  v.  De  Bardeleben  Goal  &c 

striking  decisions,   both  illustrating  Co.,  90  Ala.  396;  s.  c.  9  L.  B.  A.  650 

the  evils  of  permitting  large  corpora-  8  Bail.  &  Corp.  L.  J.  394 ;  8  South. 

tions  thus  to  swallow  up  and  wreck  Eep.  150;  31  Am.  &  Eng.  Corp.  Oag, 

smaller  ones,  and  both  worthy  of  the  389. 

highest  commendation:  Memphis  &c.  '  Com.  v.  Detwiller,   131  Pa.   St. 

B.  Co.  V.  Woods,  38  Ala.  630;  s.  c.  16  614;  s.  c.  18  Atl.  Bep.  990. 
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§  3875.  Disquallflcatlons  of  the  Shareholder  Claiming  the 
Big-ht  to  Vote. — As  a  general  rule,  the  motive  governing  the 
shareholder  in  casting  his  vote  cannot  be  made  the  subject  of 
a  judicial  inquiry;  and  the  fact  that  a  stockholder  may  have 
a  personal  interest  separate  from  the  others,  y?hich  he  is 
endeavoring  to  subserve,  does  nut  deprive  him  of  his  right  to 
vote."  Limitations  of  this  principle  exist  in  cases  where  one 
corporation  purchases -the  shares  of  another  for  the  purpose 
of  absorbing  and  wrecking  the  latter."  Under  a  section  of 
the  National  Currency  Act,'  a  shareholder  who  is  in  default  to 
the  corporation  in  respect  of  his  share  subscription  is  not 
entitled  to  vote  at  a  corporate  election,*  and  the  disability, 
being  in  the  nature  of  a,  penalty,  has  been  restricted  to  that 
species  of  default,  and  lias  been  held  not  to  extend  to  a 
default  in  respect  of  any  other  indebtedness  due  the  corpora- 
tion.* 

§  3876.  Right  to  Vote  by  Proxy. — In  addition  to  what 
has  already  been  said  upon  this  subject,*  we  may  note  deci- 
sions to  the  effect  that  a  stockholder,  and  a  fortiori  a  director, 
cannot  vote  by  proxy,  in  the  absence  of  a  provision  in  the 
charter  or  by-laws  justifying  that  course;^  that  if,  on  grounds 
of  public  policy,  the  shareholder  granting  the  proxy  would  be 
enjoined  from  voting,  his  proxy  will  be  so  enjoined;*  that 
while,  as  a  general  rule,  the  grounds  upon  which  a  shareholder 

I  Bjorngaard  v.  Goodhue   County  "  Rev.   Stat.   U.   S.,  4    5144.    The 

Bank,  49  Minn.  483;  g. c.  52  N.  W.  language    is,  that  "no  shareholder 

Eep.  48.  whose  liability  is  past  due  and  un- 

^  See,  for  instance,  Memphis  &c.  paid  shall  he  allowed  to  vote." 
E.   Co.    V.  Woods,  88  Ala.  630;  s.  c.  *  United  States  v.  Barry,  36  Fed. 

16  Am.  St.  Eep.  81 ;  ante,  ^  3873.    It  Eep.  246. 
has  been  held  that  power  given  to  one  '  Ibid. 

of  three  executors  to  control  the  vot-  ^  Ante,  §  736,  et  seg. 

ing  of  corporate  stock  belonging  to  '  Perry  v.  Tuscaloosa  Cotton-Seed 

the  estate  cannot  be  abridged  because  Oil-Mill  Co.,  98  Ala.  364,  371;  s.  c.  9 

he  has  used  such  power  for  his  own  South.  Eep.  217. 
interest,  where  his    conduct  is  not  '  Clarke    v.    Central  E.   &c.  Co., 

such  as  will  warrant  his  dismissal  50  Fed.  Eep.  338;   ».  c.  15  L.  E.  A. 

from  the  trust.    "Be  Lafferty's  Estate,  683. 
2  Pa.  Dist.  Rep.  215. 
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proposes  to  exercise  his  right  of  voting  cannot  be  made  the 
subject  of  judicial  inquiry/  yet  where  a  proxy  has  been 
granted,  irrevocable  for  five  years,  to  vote  at  all  stockholders' 
meetings  upon  the  shares  of  certain  members,  in  considera- 
tion of  an  agreement  to  continue  one  of  them  -as  manager  at 
a  stated  salary,  those  who  have  given  the  proxy  will  be  enti- 
tled to  relief  by  injunction  against  voting  in  respect  of  it, 
notwithstanding  their  position  in  pari  delicto.^ 

§  3877.  Ifo  Superintendence  of  Sucli  Elections  In  Equity. 

The  prevailing  view  is,  that  courts  of  equity  have  no  juris- 
diction to  superintend  corporate  elections  by  turning  out  an 
usurping  board  and  installing  the  rightful  incumbents, — 
though,  on  principle,  having  regard  to  the  ample  jurisdiction 
of  such  courts  over  matters  of  fraud,  fraudulent  conspiracy,  and 
trast,  it  is  not  perceived  why  their  jurisdiction  does  not  con- 
tain within  its  principles  the  amplest  means  of  relief  in  such 
cases.  The  general  ground  on  which  the  jurisdiction  of  equity 
is  denied  is,  that  courts  of  law  exercise  an  ample  and  efiective 
jurisdiction  over  the  subject  by  quo  warranto,  and  that  the 
party  complaijiing  has  an  adequate  remedy  at  law.'  Under 
ordinary  circumstances  such  a  right  cannot  be  tried  in  a  court 

'  Ante,  §  3870.-  aside    because  date  of  election    left 

'  Oone  V.  Russell,   48  N.  J.   Eq.  blank  in  proxy.    Ee  Townshend,  18 

208 ;  S.C.9  Bail.  &  Corp.  L.  J.  513 ;  21  N.  Y.  Supp.  905.    "What  agreement 

Atl.  Eep.  847.    English  decisions  on  vesting  voting  power  in  committee  to 

this  subject  have  little  value  in  this  settle  differences,   etc.,  not    against 

country,   since  they  turn  upon  pro-  public  policy :  State  v.  Ohio  &  M.  E. 

visions  in  articles  of  association    un-  Co.,  6  Ohio  C.  0.  414.    Invalidity  of 

der  which  the  voting  is  by  a  show  oj  a  revocable  proxy  linder  N.  Y.  Laws 

hands,  unless    a   poll  is    demanded  1892,  ch.    564,   against    stockholders 

(Eeg.  V,  Government  Stock  Invest,  selling    their    votes:     Ee    Germicide 

Co.,  3  Q.  B.  Div.  442) ;  in  which  lat-  Oo.'s  Directors'   Election,   48  N.  Y. 

ter  case  the  vote  is  sometimes  to  be  St.  Eep.  294 ;  20  N.  Y.  Supp.  495. 

counted  according  to  the  number  of  '  Owen  v.  Whitaker,  20  N.  J.  Eq. 

persons  holding  proxies,  and  not  ac-  122.    That  there  is  a  remedy  by  quo 

cording  to  the  number  of  shares  held,  warranto,  see  People  v.  Peck,  11  Wend . 

Re  Bidwell  [1893],  1  Ch.  603.    Com-  604;  s.  c.  27  Am.  Dec.  104;  ante,  §  766; 

pare  Re  Caloric  Engine  &c.  Co.,  52  Mozley  v.  Alston,  1  Phil.  Oh.  790,  801, 

L.  T.   (n.  s.)   846;  Re  Horbury  &c.  per  Ld.  Lyndhurat. 
Co.,  11  Ch,  Div.  109.    Election  set 

2811 


3  Thomp.  Corp.  §  3877.]     directors. 

of  equity;  though,  we  shall  hereafter  see,^  there  may  be  cases 
where  a  court  of  equity  would  interfere,  but  only  upon  the 
ground  that,  for  some  reason,  the  legal  remedy  had  become 
plainly  inadequate,  —  as  where  it  would  be  necessary  to  com- 
pel a  discovery  by  the  defendant  of  certain  records.^  Thus, 
Lord  Lyndhurst  held  that  the  Court  of  Chancery  would  not 
entertain  a  bill  by  shareholders  of  an  incorporated  company 
which  sought  merely  to  restrain  the  directors  de  facto  from 
acting  as  such,  on  the  sole  ground  of  an  alleged  invalidity  of 
their  title  to  their  ofiBces,  no  authority  having  been  produced 
for  such  a  course,  and  the  whole  question  being  a  question  of 
law.'  In  like  manner,  it  was  held  by  Sir  William  Grant, 
M.  R.,  that  the  Court  of  Chancery  "  has  no  jurisdiction  with 
regard  either  to  the  election  or  the  amotion  of  corporators  of 
any  description."  "Eleemosynary  corporations,"  said  he, 
"  are  the  subject  of  visitorial  jurisdiction;  and  where, for  want 
of  an  heir  of  the  founder,  the  crown  becomes  the  visitor,  it  is 
by  petition  to  the  Great  Seal,  and  not  by  bill  of  information, 
that  the  removal  of  a  governor  from  the  corporate  character, 
which  he  de  facto  holds,  is  to  be,  sought."*  Thus,  in  a  case 
where  the  election  of  the  governors  of  a  charitfwas  had  under 
such  circumstances  that  it  was  proper  that  they  should  be 
removed.  Lord  Eldon  declined  to  proceed  to  their  removal 
until  a  petition  was  presented  to  him  in  his  visitorial  capacity. 
He  disclaimed  authority  to  do  it  in  a  proceeding  by  informa- 
tion by  the  Attorney-Generul.'  For  the  same  reason  Chancel- 
lor Kent  refused  to  grant  a  preliminary  injunction  restraining 
certain  persons,  alleged  to  be  acting  as  directors  by  virtue  of 
an  election  colorable  in  point  of  law,  though  fraudulent  in 
point  of  fact,  where  the  bill  did  not  show  any  danger  of  irrep- 
arable loss  to  the  corporation.  However,  he  seems  not  to 
have  doubted  the  jurisdiction  of  a  court  of  equity  to  entertain 
the  inquiry  whether  the  directors  were   lawfully  exercising 

'  Next  section.  •  Attorney-General  v.  Clarendon, 

'  Hartt  V.  Harvey,  32  Barb.  55 ;  «.  c.  17  Ves.  491,  498. 

10  Abb.  Pr.  (N.  s.)  (N.  y.)  321.  »  Attorney-General    v.    Dixie,    13 

'  Mozley  v.  Alston,  1  Phil.  Oh.  790,  Ves.  519. 
801. 
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their  functions.'  In  New  York,  where  the  Legislature  has 
provided  a  summary  remedy  by  an  application  to  the  Su- 
preme Court  to  set  aside  an  election  of  corporate  directors  if 
it  be  illegal/  the  latter  doctrine  was  that  a  court  of  chancery 
would  not  take  juiisdiclion  for  that  purpose;  nor  would  such 
a  court  interfere  to  restrain  by  injunction  the  newly  elected 
trustees  of  a  corporation  on  the  ground  that  they  are  usurp- 
ing the  powers  of  trustees,  unless  there  be  an  allegation  that 
they  are  insolvent  and  are  irresponsible.*  So,  in  Pennsj'l- 
vania,  an  injunction  will  not  be  continued  against  a  corpora- 
tion merely  because  a  dispute  has  arisen  as  to  the  election  of 
directors  who  have  not  yet  even  taken  their  seats.* 

§  3878.  But  Equity  Possesses  an  Imperfect  Jurisdiction.  — 

But  equity  possesses  an  imperfect  and  qualified  jurisdiction 
in  such  cases,  which  modern  holdings  show  a  distinct  ten- 
dency to  enlarge.  Thus,  as  suggested  in  the  previous  sec- 
tion, in  the  case  of  incorporated  charities,  equity  exercises  a 
control  by  derivation  from  the  visitorial  power  of  the  crown, 
which  control  is  often  ascribed  to  the  general  jurisdiction 
which  equity  has  over  the  subject  of  trusts.  In  the  exercise 
of  this  jurisdiction,  in  a  controversy  betw^een  two  sets  of  per- 
sons claiming  to  be  trustees  of  a  religious  corporation,  the 
court  of  chancery  in  New  York  had  authority  to  appoint  one 
set  as  trustees,  and  vest  them  with  the  trust  property,  and 
their  acts,  while  such  trustees,  in  relation  to  third  parties, 
could  be  sustained  on  the  ground  that  they  were  trustees  de 
facto.^  In  the  case  of  schisms  in  religious  bodies,  courts  of  equity, 
in  virtue  of  their  jurisdiction  over  trusts,  constantly  exercise 


>  Ogdent).Kip,6Johns.01i.(]Sr.Y.)  Harvey,  32  Barb.  (N.  Y.)  55,  64;  s.  c. 

160.  •  10  Abb.  Pr.  (N.  Y.)  330 ;  s.  c.  19  How. 

»  1  E.  S.  N.  Y.  603,  §  5.  Pr.  (N.  Y.)  245,  255;   North  Baptist 

2  Mickles  v.  Eochester  City  Bank,  Church  v.  Parker,  36  Barb.  (N.  Y.) 

11  Paige  (N.  Y.),  118;  s.  c.  42  Am.  176;  People  v.  Albany  &c.  E.  Co.,  57 

Dec.  103.     See  further,  as  to  the  juris-  N.  Y.  161, 172. 

diction    in    New    York,    Mickles    v.  *  Paynteri;.  Clegg,  9Phil.  (Pa.)480. 

Eochester  City  Bank,  11  Paige  (N.Y.),  '  Lovett    v.     German     Eeformed 

118;  s.  c.  42  Am.  Dec.  103;  Hartt  v.  Church,  12  Barb.  (N.  Y.)  67. 
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the  power  of  vesting  the  temporalities  in  that  party  which 
adheres  to  the  purposes  of  the  original  trust,  —  that  is,  to  the 
faith,  doctrine,  and  discipline  of  the  original  organization. 
And  in  the  case  of  a,  joint-stock  corporation  in  New  York,  relax- 
ing earlier  conceptions,  it  has  been  held  that,  although  an 
injunction  by  which  inspectors  of  election  in  a  corporation 
are  commanded  to  desist  and  refrain  from  holding  any  elec- 
tion of  directors,  or  from  receiving  and  counting  and  canvass- 
ing any  votes,  is  improvident, — yet  an  injunction  requiring 
such  inspectors,  their  successors,  etc.,  to  desist  from  holding 
any  election,  while  the  plaintiffs  and  other  owners  of  certain 
stock  shall  be  forbidden  to  vote  upon  the  same,  is  valid;  and 
it  is  the  duty  of  the  inspectors  to  obey  it.^  Again,  in  New 
Jersey,  departing  somewhat  from  an  earlier  holding,*  the 
power  of  a  court  of  equity  to  review  an  election  of  directors 
which  has  been  fraudulently  conducted,  has  been  asserted;  and 
in  the  particular  case  such  an  election  was  reviewed  and 
adjudged  fraudulent  and  void,  on  the  ground  of  insufficiency 
of  notice,  and  falsity  of  the  list  exhibited  and  acted  upon  as 
the  list  of  stockholders  entitled  to  vote.'  And  it  has  some- 
what recently  been  laid  down  in  Alabama  that  where  the 
question  of  the  legality  of  a  corporate  board  of  directors 
arises  incidentally  in  a  suit  to  enjoin  their  unauthorized  acts, 
a  court  of  equity  will  not  refuse  to  pass  on  it,  —  as  where  a 
bill  is  brought  to  enjoin  an  unlawful  consolidation.*     Under 

'  People  V.  Albany  &c.  E.  Co.,  55  nually,    and    hold   office    until   the 

Barb.  (N.  Y.)  344;  s.  c.  7  Abb.  Pr.  qualification  of  their  successors.     A 

(n.   s.)   (N.  Y.)  265;    38   How.  Pr.  majority  cannot  change  the  term  of 

(N.  Y.)  228.  office  by  changing  merely  the  time 

2  Owen  V.  Whitaker,  20  N.  J.  Eq.  for  an  annual  meeting  of  stockholders. 

122.  If  a  transfer  of  the  stock  of  a  major- 

'  Johnston  v.  Jones,  23  N.  J.  Eq.  ity  of  the  directors  constitutes  good 

216.  cause  for  their  removal  from  office,  it 

*  Nathan  v.  Tompkins,  82  Ala.  437 ;  does  not  constitute  cause  for  the  elec- 

g.  c.  19  Am.  &  Eng.  Corp.  Oas.  336;  tion  of  a  new  board;  and  equity  will 

2  South.  Rep.  747 ;   2  Rail.  &  Corp.  interfere  by  injunction   to   restrain 

L.  J.  315.    In  this  case  it  was  held  such  new   board    from   interference 

that,  under  the  Alabama  Code,  §§1917,  with    the    corporate     management. 

1928,  the  directors  of  a  street  rail-  Ibid. 
way  company  m.ust  be  elected  an- 
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the  statute  of  Pennsylvania  conferring  chancery  jurisdictica 
upon  the  supreme  court  and  courts  of  common  pleas,*  it  is 
held  that  those  courts  have  the  jurisdiction  and  powers  of  a 
court  of  chancery  so  far  as  relates  to  the  supervision  and 
control  of  all  corporations,  other  than  those  of  a  municipal 
character;  that  this  confers  upon  such  courts  all  the  powers 
and  jurisdiction  of  a  court  of  chancery  over  such  corporations, 
to  be  exercised  in  the  ordinary  mode  in  which  a  court  of  chan- 
cery acts;  that  this  power  includes  the  power  of  supervising 
and  controlling  the  election  of  directors,  whenever  it  is  made 
to  appear  that,  by  means  of  fraud,  violence,  or  other  unlawful 
conduct  on  the  part  of  a  portion  of  the  corporators,  a  fair  and 
honest  election  cannot  be  held;  and  that,  under  the  equity 
rules,  such  a  court  may  appoint  a  master  to  preside  over  and 
supervise  such  election? 

§  3879.  Jurisdiction  by  quo  Warranto.  —  The  ancient 
jurisdiction  at  law,  exercised  by  the  writ  of  quo  warranto,  or 
in  modern  times  by  an  information  in  the  nature  of  the  writ 
of  quo  warranto,  rests  upon  the  right  of  the  sovereign,  that  is 
to  say,  the  State,  to  know  by  what  authority  the  body  of  men, 
professing  to  exercise  certain  powers  not  possessed  by  all 
citizens  as  of  common  right,  do  exercise  those  powers. 
While  this  remedy  is  more  commonly  used  to  try  the  right  of 
the  body  of  men  to  exercise  corporate  franchises,  that  is,  to 
determine  the  right  of  a  pretended  corporation  to  exist  at  all, 
yet  it  is  equally  used,  as  already  seen,'  to  try  the  title  of  cor- 
porate ofl&cers  to  their  offices.  In  the  former  case  it  is 
regarded  as  a  proceeding  by  the  State;  in  the  latter  as  a  con- 
test by  private  individuals;*  and  in  either  case,  it  may  confi- 
dently be  assumed,  the  court  will  decide  *every  question  of 

1  Penn.  Act,  June  16, 1836,  §  13.  of  Common  Pleas  of  Philadelphia,  to 

'  Tunis  V.  Hestonville  &c.  B.  Co.,  preside  at  and  supervise  the  proceed- 

149  Pa.  St.  70 ;  s.  c.  15  L.  R.  A.  665 ;  ings  of  a  meeting  of  the  Philadelphia 

24    Atl.    Eep.    88    (affirming    1    Pa,  and  Beading  Bailroad  Company. 

Dist.  Bep.  135,  207).     In  Gowen's  '  Ante,  i  766. 

Appeal,  10  Week.  Not.  Oas.  (Pa.)  85,  *  Ante,  §  767;  post,  oh.  157. 

a  master  was  appointed  by  the  Court 
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law  involved  in  the  final  result,  including  constitutional  ques- 
tions,' though  a  different  rule  prevails  in  some  States.^ 

§  3880.  Reviewing  Such  Elections  under  New  York  Stat- 
ute.—  A  summary  proceeding  has  long  existed  in  New  York  for 
reviewing  upon  motion  in  the  Supreme  Court  all  elections  in  private 
corporations.'  This  statute  has  been  held  not  unconstitutional  as 
involving  a  deprivation  of  the  right  of  trial  by  jury.''  Notice  of 
such  a  motion  to  the  person  who  claims  to  have  been  elected,  and 
to  the  corporation,  is  sufficient.  It  is  not  necessary  that  all  the 
stockholders  should  have  notice.'  Nor  need  it  be  served  on  the 
president,  nor  on  the  directors  whose  election  is  not  questioned, 
nor  on  the  persons  whose  right  to  vote  is  denied.*  As  in  ordinary 
proceedings,  counsel  on  both  sides,  who  appear  on  such  motion,  will 
be  deemed,  prima  facie,  to  be  authorized  to  appear.  But  any  per- 
son, named  as  a  relator,  may  move  to  have  his  name  struck  from 
the  proceeding,  if  he  did  not  authorize  the  application.' 

§  3881.  Under  California  Statute.  —  Under  a  similar  stat- 
ute of  California,  authorizing  an  inquiry  by  the  district  court 
on  the  application  of  any  person  or  body  corporate  "  aggrieved 
by  any  election  held  by  any  corporate  body,"  etc.,'  the  word 
"  election"  does  not  include  a  mere  appointment  by  the  direct- 
ors to  fill  a  vacancy;  and  one  displaced  by  such  an  appoint- 
ment is  not  "  aggrieved  by  any  election  by  a  corporate  body," 
within  the  meaning  of  the  statute,  so  as  to  confer  upon  the 
court  jurisdiction  to  make  the  inquiry.' 

1  Taggart  v.  Perkins,  73  Mich.  303 ;  "  Ex  parte  Holmes,  5  Cow.  (N.  Y.) 

o.  c.  41 N.  "W.  Eep.  426 ;  People  v.  May-  426. 

nard,  15  Mich.  463 ;  Attorney- General  '  Ibid.     Corporation    must   have 

V,  Amos,  60  Mich.  372;  s.  c.  27  N.  W.  notice  where  the  application  is  for  a 

Rep.  671;  People  v.  Jackson  &c.  E.  new  election  under  New  York  Laws 

Co.,  9  Mich.  285;  People  v.  Holihan,  1890,  ch.  563,  §  15.    People  v.  Simon- 

29  Mich.  116.  son,  18  N.  Y.  Supp.  37;  s.  c.  27  Abb. 

'  See,  for  instance,  People  v.  Whit-  N.  Cas.  422.   When  denial  of  order  for 

comb,  55  111.  172.  new  election  no  bar  to  a  subsequent 

»  Rev.  Stat.  N.  Y.,  tit.  4,  ch.  18,  application:    Re  Townshend,  18 N.  Y. 

^  5.  Supp.  905. 

*  Re  Newcomb,  42  N,  Y.  St.  442;  »  Cal.  Civ.  Code,  §  315. 

s.  c.  18  N.  Y.  Supp.  16.  "  Wickersham  v.  Brittan,  93  Cal. 

'  Schoharie  Valley  R.  Co.'s  case,  34;  s.  c.  15L.  R.  A.  106;  28Pac.  Eep. 

12  Abb.  Pr.  (n.  s.)  (N.  Y.)  394.  792. 
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§  38S2.  Persons  Suing  for  the  Office  must  Prove  Qualifi- 
cation.—  If  a  statute,  by-law,  or  other  governing  instrument 
annexes  a  qualification  to  the  office,  the  person  suing  for  the 
possession  of  it  must  prove  that  he  possesses  that  qualifica- 
tion.^ 

§  3883.  Directors  Suing:  at  Law  must  Show  Title. — Where 
a  corporation  sues  in  its  corporate  name,  it  must  of  course 
allege  its  corporate  character;  but  formal  proof  of  this  is  gen- 
erally dispensed  with,  under  the  operation  of  a  principle  of 
estoppel  already  and  hereafter  considered.*  But  where  the 
directors  of  a  joint-stock  company  sue,  not  as  a  corporation, 
but  as  directors,  they  stand  in  the  position  of  an  executor, 
who  must  not  only  allege  his  representative  character,  but  must 
also  prove  it  by  the  production  of  his  letters  testamentary. 
It  lies,  then,  upon  plaintiffs,  suing  as  directors,  to  show  that 
they  are  such  directors;  and,  if  one  who  was  also  a  director 
is  omitted,  to  show  that  his  character  of  director  has  legally 
dtterminedJ' 

§  3884.  Evidence  to  Prove  Such  Title:  Adoption:  Recogr- 
nition. — The  rule  is,  that  not  only  the  appointment  but  the 
authority  of  an  agent  of  a  corporation  may  be  implied  from 
the  adoption  or  recognition  of  his  acts  by  the  corporation.* 
This  rule  extends  beyond  the  case  of  mere  subordinate  agents; 
so  that  if  a  corporation  elect  a  person  a  director,  who  is  ineli- 
gible to  that  ofiice,  and  permit  him  to  act  as  such,  the  corpora- 
tion will  be  bound  by  the  acts  which  he  performs,  within  the 
scope  of  the  authority  possessed  by  a  director.* 

§  3885.  Evidence  to  Prove  Acceptance  of  the  Office.  —  On 

the  other  hand,  where  it  is  sought  as  against  an  alleged  director. 


'  Tufton  V.  Nevinson,  2  Ld.  Eaym.  v.  Forsee,  57  Mo.  390,  396 ;  Southgate 

1354.  V.  Atlantic  &c.  E.  Co.,  61  Mo.  89,  94; 

"  Ante,  §  518;  post,  ch.  184.  post,  §  4881. 

'  Phelps  V.  Lyle,  2  Per.  &  D.  314 ;  '  Despatch  Line  v.  Bellamy  Man. 

».  c.  10  Ad.  &  El.  113;  3  Jur.  479.  Co.,  12  N.  H.  205;  8.  c.  37  Am.  Dec. 

'  Ang.  &  Ames  Corp.,  §284;  Kiley  203 ;  post,  §  3893,  ei  seg. 
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and  in  order  to  charge  him  with  acts  done  in  that  character, 
to  prove  his  acceptance  of  the  office,  an  analogy  is  found  in 
the  usual  mode  of  proving  corporate  existence,^ — a  grant  of 
corporate  privileges  and  user  thereunder;  which  in  this  cnse 
would  require  proof,  by  the  corporate  records,  of  an  election 
as  director,  and  by  otlier  competent  evidence,  parol  or  other- 
M'ise,  of  the  exercise  of  the  functions  of  the  office.  Thus,  it 
has  been  held  that  the  records  of  a  corporation,  showing  the 
election  at  an  annual  meeting  of  a  certain  person  as  director, 
and  his  presence,  and  making  motions  at  a  subsequent  meeting 
of  the  directors,  are  admissible  as  prima  facie  evidence,  though 
not  conclusive,  of  his  acceptance  of  the  office,  in  an  action  of 
tort  brought  by  him  against  a  sheriff  for  levying  an  execution 
against  the  corporation  on  his  property  as  a  director.^  Such 
evidence  may,  no  doubt,  be  rebutted  by  showing  a  distinct 
declination  of  the  office  before  the  facts  which  gave  rise  to 
the  supposed  liability  took  place.^ 

§  3886.  Kesig'nation    or    Abandonment    of    the    Office. — 

Closely  allied  to  this  is  the  question,  what  will  be  sufficient 
evidence  of  the  resignation  of  a  director  who  has  already 
accepted  the  office;  and  here  the  law  is,  that  no  writing  and 
no  precise  form  of  words  is  necessary,  but  that  an  effectual 
resignation  may  be  made  by  acts  and  declarations,  as  well  as 


'  Ante,  ^220;  post,  ch.  184,  art.  III.  the  shares  necessary  to  qualify  him, 

'  Blake  v.  Bayley,  16  Gray  (Mass.),  at  once  returned  it,  declining  to  act  as 

531.  director,  or  to  receive  the  shares,  for 

'  This  may  be  illustrated  by  a  case  the  reason  that  he  was  not  satisfied 

where  a  person,  on  being  invited  to  upon  the  two  points  stipulated  by 

become  a  director  in  a  banking  com-  him.    The  secretary  wrote  back,  say- 

pany,  consented,  provided  he  should  ing   that   his  resignation  had  been 

be  satisfied  that  a  certain  proportion  accepted.    It  was  held  that  he  was- 

of  the  capital  had  been  subscribed,  not  liable  as  contributory.    Austin's 

and  that  certain  persons,  named  in  case,  L.  B.  2  Eq.  435.     As  to  what  is 

the    prospectus  as   directors,   would  sufficient  dissent  from  appointment  as 

actually  become  such.    He  attended  a  director  or  committee-man,  to  pre- 

one  meeting  of  the  board,  and  joined  vent  one  from  being  liable  as  such,  — 

in  signing  a  check  with  another  direc-  see  further,  Fulton  Bank  v.  New  York 

tor;  but,  on  receiving,  a  few  days  &c.  Can.  Co.,  4  Paige  (N.  Y.),  127. 
afterwards,  a  letter  of  allotment  of 
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by  the  most  formal  document.  It  may  be  made  orally  to  tlie 
president  of  the  corporation  when  the  declaration  is  accom- 
panied by  the  act  of  selling  and  transferring  all  the  shares 
of  the  director.'  So,  where  a  director  executed  an  assignment 
of  all  his  shares  to  one  who  held  the  office  of  secretary  and 
treasurer  of  the  corporation,  and  at  the  same  time  declared  to 
him  that  he  severed  all  connection  with  the  company  and 
would  have  nothing  more  to  do  with  it,  but  omitted  to  request 
that  his  resignation  should  be  communicated  to  the  board  of 
directors, — this  was  held  an  effectual  resignation.^ 

§  3887.  Abandonment  or  Forfeiture  toy  Keason  of  Becom- 
ing Disqualified.  —  Such  a  resignation  may  be  made  by  acts, 
as  well  as  by  words;  or,  more  properly  speaking,  it  may  take 
place  by  implication  of  law, — as  by  becoming  disqualified,  or 
by  accepting  another  incompatible  office,  and  the  like.  In 
such  cases  it  is,  perhaps,  more  correct  to  say  that  the  office 
has  been  abandoned  or  forfeited.  Thus,  where  church  mem- 
bership is  a  necessary  qualification  of  the  trustees,  who  are  to 
manage  the  affairs  of  a  religious  corporation,  a  trustee  who 
withdraws  himself  from  the  church,  and  joins  a  church  of 
another  denomination,  which  latter  church  prohibits  a  con- 
nection by  its  members  with  the  former,  will  be  considered 
as  having  abandoned  his  office  of  trustee,  and  as  having  no 
further  interest  in  the  property  of  the  church  he  has  left.^ 
So,  it  seems  tliat  an  officer  of  a  corporation  will  forfeit  his 
office  at  common  law,  by  the  act  of  accepting  an  office  which 
is  incompatible  with  the  former,  —  as  where  the  office  to  which 
the  person  is  advanced  is  of  such  a  nature  as  to  make  him 
judge  over  his  conduct  in  the  office  from  which  he  has  been 
advanced.  Thus,  where  a  town  clerk  had  been  elected  one  of 
the  jurats  and  mayor  of  the  town,  and  was  for  that  cause 

'  Briggs  t;.   Spaulding,  141  IT.   S.  Supp.    288).      Circumstances    under 

132.  which  participating  in  a  new  election 

'  Chemical  Nat.  Bank  v.  Colwell,  by  a  director  does  not  amount  to  a' 

132  N.  Y.  250;  s.  c.  30  N.  E.  Eep.  resignation  of   his    office.    Berry  v. 

644;  43  N.  Y.  St.  Eep.  876  (reversing  Cross,  3  Sandf.  Oh.  (N.  Y.)  1. 
«.  c.  29  N.  Y.  St.  Eep.  725;  9  N.  Y.  =  Eoss  v.  Crockett,  14  La.  An.  823. 
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turned  out  of  office,  a  mandamus  to  restore  him  was  refused, 
because,  in  his  character  of  clerk,  he  was  a  servant  attending 
on  the  mayor  or  jurats  and  the  like  officers;  and  the  case  was 
likened  to  that  of  a  guardian  of  a  forest  who  is  made  a  jus- 
tice of  the  peace.  It  was  said  to  be  a  surrender  of  his  former 
office,  because  he  could  not  judge  of  his  own  forfeiture,  nor 
punish  his  own  laches.'  But  the  individual  bankruptcy  of  a 
person  who  is  a  stockholder  in,  and  a  director  and  officer  of, 
a  corporation  which  is  not  in  bankruptcy,  does  not  incapaci- 
tate him  from  exercising  his  functions  as  such  officer,  nor 
render  inoperative  and  void,  as  to  third  parties,  the  acts  and 
conveyances  done  and  executed  through  him  as  its  represen- 
tative.'' Therefore,  it  has  been  held  that  a  director  in  a  joint- 
stock  company, who  has  become  bankrupt,  must  nevertheless 
be  joined  as  plaintiff  in  an  action  of  assumpsit  by  the  directors, 
even  although  he  has  ceased  to  act,  unless  it  be  shown  that  he 
had  vacated  his  office;  since  a  director,  by  becoming  bank- 
rupt and  ceasing  to  act,  does  not  cease  to  be  a  director,  unless 
in  pursuance  of  the  provisions  of  the  governing  instrument." 
Where  the  statute  or  other  governing  instrument  provides 
that,  in  order  to  be  qualified  for  the  office  of  director,  a  per- 
son must  be  the  holder  of  a  stated  number  of  shares,  it  seems 
to  be  a  reasonable  conclusion  that  whenever  a  director  makes 
an  out-and-out  transfer  to  another  of  all  his  shares  in  the  cor- 
poration, and  the  transfer  is  effectuated  by  being  noted  on 
the  books  of  the  corporation,  or  if  there  are  no  books,  by 
being  notified  to  the  corporation, — he  thereby,  ipso  facto, 
ceases  to  be  a  director  and  incurs  no  further  liability  as  such.* 

'  Eex  V.  Sandwich,  2  Keb.  92.  pare  Nathan  v.  Tompkins,  82  Ala. 

'  Atlas   Bank  v.  Gardner  Co.,  8  437;  s.  c.  2  South.  Eep.  747.    That 

Biss.  (U.  S.)  537.  disqualification  is  no   ground   upon 

*  Phelps  V.  Lyle,  2  Per.  &  D.  314 ;  which  a  corporate  oflBicer  can  refuse 
.8.  c.  10  Ad.  &  El.  113 ;  3  Jur.  479.  to  deliver  the  books  and  papers  of  the 

*  Chemical  Nat.  Bank  v.  Oolwell,  office  to  his  successor,  see  Crawford  v. 
132  N.  Y.  250;  s.  c.  30  N.  E.  Eep.  644  Powell,  2  Ld.  Eaym.  1013,  1016;  s.  c. 
^Bradley,  J.,  dissenting).    But  com-  1  "W.  Black.  229. 
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§  3893.  General  Statement  of  Doctrine.  —  The  acts  of  those 
who  publicly  exercise  the  functions  of  directors  and  other  offi- 
cers *  of  private  corporations  are  upheld  on  the  same  principle 
which  upholds  the  acts  of  de  facto  public  officers  and  de  facto 
corporations.^  As  a  general  rule,  they  are  deemed  valid  in 
respect  of  third  persons,'  in  respect  of  the  corporation/  in 
respect  of  its  shareholders,"  and  in  respect  of  the  directors 
themselves."  The  reasons  which  uphold  the  validity  of  their 
acts  are  twofold:  1.  The  injustice  of  requiring  those  who  are 
obliged  to  deal  with  corporations  to  investigate  and  decide  at 
their  peril  whether  those  who  are  in  the  actual  exercise  of  the 
functions  of  corporate  offices  are  rightfully  there;  2.  The 
inconvenience  of  litigating  the  title  to  such  offices  in  collateral 


^  E.  g.,  general  manager:  Hamm 
V.  Drew,  83  Tex.  77 ;  s.  c.  18  S.  W. 
Rep.  434. 

'  Ante,  §  495,  et  seq. 

'  It  is  perhaps  better  to  say  that 
their  acts  are  binding  on  the  corpora- 
tion to  the  extent  of  the  rights  of  third 
persons.  Hall  v.  Carey,  5  Ga.  239; 
post,  §  3900. 


*  Oahill  V.  Kalamazoo  Mut.  Ins. 
Co.,  2  Dougl.  (Mich.)  124 ;  s.  c.  43  Am. 
Dec.  457;  Despatch  Line  v.  Bellamy 
Man.  Co.,  12  N.  H.  205;  g.  c.  37  Am. 
Dec.  203 ;  Burr  v.  M'Donald,  3  Gratt. 
(Va.)  215. 

'  Rockville  &c.  Turnp.  Road  ti. 
Van  Ness,  2  Cranch  C.  C.  (U.  S.)  449. 

^  Compare  post,  §  3901. 
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proceedings.*  Although  this  title  is  devoted  specially  to  the 
subject  of  directors,  yet  the  principle  under  discussion  applies 
equally  to  other  corporate  officers,  such  as  the  president  ^  and 
the  treasurer.^  The  rule  is  analogous  to  that  which  relates  to 
the  validity  of  the  acts  of  public  officers  and  of  officers  of 
municipal  corporations.  Thus,  a  person  who  comes  into  the 
office  of  a  municipal  corporation  under  color  of  an  election  is 
admitted  to  be  an  officer  de  facto,  and  his  acts  are  valid  so  far 
as  third  persons  are  concerned;  and  the  regularity  of  his  elec- 
tion cannot  be  inquired  into  except  in  some  direct  proceeding 
in  which  he  is  a  party .^  Indeed,  the  principle  very  much 
resembles  the  rule  of  evidence  which  obtains  in  proving  agency, 
under  which  such  a  relation  may  be  shown,  by  evidence  that 
the  alleged  agent  held  himself  out  as  such,  with  the  knowledge 
and  consent  of  the  person  sought  to  be  charged  as  his  prin- 
cipal.°  Thus,  although  the  person  may  be  disqualified  for  the 
office,^  yet  by  electing  hiin  as  a  director  and  permitting  him 
to  act  as  such,  the  corporation  holds  him  out  to  the  world  as 
a  director, — as  one  of  its  agents  having  all  the  powers  of  an 
agent  of  that  description  and  to  be  trusted  as  such.  It  is  only 
necessary,  under  such  circumstances,  for  those  who  deal  with 
the  corporation  through  him,  to  inquire  what  powers  directors 
of  the  corporation  have,  and  what  acts  the  corporation  has 
authorized  them  to  do.  They  are  not  required  to  investigate 
the  qualifications  which  the  corporation  has  prescribed  to 
itself  as  the  condition  upon  which  any  one  should  be  elected 
a  director  or  permitted  to  act  as  such.  The  corporation,  and 
not  the  general  public,  have  the  means  of  knowing  whether  a 
director,  whom  they  have  elected  as  such,  is  qualified  to  act 
as  a  director  according  to  their  by-laws.     If  he  is  not  qualified 

1  There  is  a  valuable  note  on  the  (N.  Y.)  23,  26;  s.  c.  16  Am.  Dec.  429; 

subject  of  de  facto  officers  of  private  All  Saints  Church  v.  Lovett,  1  Hall 

corporations  in  19  Am.  &  Eng.  Corp.  (N.  Y.),  191. 

Cas.  160.  *  Tucker  v.  Aiken,  7  N.  H.  113, 185. 

'  Oahill  V.  Kalamazoo  Mut.  Ins.  '  Post,  §   4881;  Davis  v.  Lane,   10 

Co.,  2  Dougl.  (Mich.)  124 ;  s.  c.  43  Am.  N.  H.  156 ;  Beard  v.  Kirk,  11  N.  H; 

Dec.  457.  397. 

'  Vernon  Society  v.  Hills,  6  Oow.  ^  Post,  §  3895. 
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at  the  time  of  his  election,  it  is  within  their  power  to  require 
him  either  to  possess  himself  of  the  requisite  qualifications, 
or  else  to  proceed  to  another  election.  If,  instead  of  doing 
this,  they  leave  his  election  as  a  director  upon  record  as  though 
he  were  at  law  eligible,  and  thus  hold  him  out  and  permit  him 
to  hold  himself  out  as  a  director,  and  he  acts  as  such,  they  are 
bound  by  his  acts  as  fully  as  though  he  were  properly  quali- 
fied.» 

§  3894.  Who  are  Directors  de  Facto. — Persons  publicly 
exercising  the  functions  of  directors  of  private  corporations 
have  been  held  to  be  directors  within  the  foregoing  principle, 
where  they  were  elected  for  a  fixed  term  and  were  holding  over 
after  its  expiration,''  and  it  should  be  added  that  such  directors 
are  directors  de  jure;^  where  the  election  at  which  they  were 
chosen  was  held  outside  the  limits  of  the  State  by  which  the 
charter  was  granted;^  or  where  a  judicial  decision  had  been 
rendered  removing  them  from  their  offices,  but,  on  the  same 
day  and  before  the  judgment  had  been  filed  and  recorded, 
they  met  and  executed  a  note  for  the  company.'  And  where 
one  was  elected  to  be  an  officer  of  a  banking  corporation,  by 
the  body  in  which  the  right  to  elect  was  vested,  but  by  a  less 
number  than  the  charter  required,  it  was  held  that  he  was  an 
officer  de  facto,  and  that  his  acts  were  good,  at  least  as  respected 
third  persons.*  As  the  status  of  such  officers  depends  upon  a 
fact  or  collection  of  facts  in  pais,  namely,  upon  the  fact  of 
their  acting  publicly  in  the  exercise  of  the  office,  and  upon 
the  presumption  of  rightfulness  of  tenure  which  springs  from 


*  Despatch  Line  v.  Bellamy  Man.  '  Thorington    v.   Gould,    59    Ala. 

Co.,  12  N.  H.  205;  s.  c.  37  Am.  Dec.  461. 
203.    That  the  provision  of  the  Eng-  «  Ante,  §§  792,  8851. 

liah  Companies   Act,  1862,  art.  58,  *  Ohio  &c.   E.    Co.    v.    McPher- 

table  A,  that  "  at  the  first  ordinary  son,  35  Mo.   13 ;   s.  c.   86  Am.  Dec. 

meeting  after  the  registration  of  the  128. 

company  the  whole  of  the  directors  *  Mining  Co.  v.  Anglo-Oalifornian 

shall  retire  from  oflEice  does  not  apply  Bank,  104  U.  S.  192. 
to  de  facto  directors;"  etc.,  see  Morley  °  Baird  v.  Bank  of  Washington,  11 

Building  Co.  v.  Barras  [1891],  2  Ch.  386.  Serg.  &  B.  (Pa.)  411. 
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such  fact,'  it  follows  that  parol  evidence  is  admissible  to  show 
such  acting.^ 

§  3895.  Persons  Ineligible  to  the  Office.  —  Although  a  per- 
son may  have  been  elected  a  director  of  a  corporation,who  was 
not  eligible  for  the  office  under  the  b3'-laws,  because,  not  a 
proprietor  or  shareholder,  yet,  if  he  be  permitted  to  act,  and 
be  held  out  to  the  public  as  a  duly  authorized  director,  the 
validity  of  his  acts  cannot  be  questioned  in  a  collateral  pro- 
ceeding.^ The  rule  applies  with  increased  force  where  the 
corporation  itself,  in  some  collateral  proceeding  in  which  a 
third  person  is  interested,  attempts  to  impeach  the  acts  of  its 
own  director  on  the  ground  that  he  was  ineligible  for  the 
office;  for  a  director  is  but  an  agent  or  trustee  of  a  corporation, 
and  it  is  a  settled  rule  that  a  person  is  bound  by  the  acts  of 
another  whom  he  has  held  out  to  the  world  as  his  agent  for 
that  purpose.''  It  also  applies  in  its  full  extent,  where  a 
creditor  of  a  corporation  is  contesting  a  mortgage  of  corpo- 
rate property  as  against  the  mortgagee.^  So  a  director  who 
ceases  to  be  a  stockholder  during  the  term  for  which  he  was 
chosen,  but  continues  to  act  as  director,  no  judgment  of  ouster 
having  been  pronounced  against  him,  is  a  director  de  facto, 
and  his  acts  are  valid  as  to  third  persons.*  So,  although  the 
president  and  managers  of  the  Pennsylvania  Coal  Company 
were,  at  the  time  of  the  making  of  an  agreement  with 
the  Hudson  and  Delaware  Canal  Company,  for  the  use  of  the 
canal  of  the  latter,  at  a  reduced  rate  of  tolls,  citizens  of  the 
State  of  New  York,  and  not  of  Pennsylvania,  and  therefore 
ineligible  as  officers,  yet  the  agreement  was  not,  for  that  rea- 
son, invalid,  as  against  the  canal  company,  who,  by  the  agree- 

'  Hall  t).  Carey,  5  Ga.  239.  *  Davis  v.  Lane,   10    N.   H.   156; 

2  Oahill  V.  Kalamazoo  Mut.   Ins.  Beard  v.  Kirk,   11   N.   H.  397;  post, 

Co.,  2  Dougl.   (Mich.)  124;   s.  c.  43  §4881. 
Am.  Dec.  457.  '  Despatch  Line  v.  Bellamy  Man. 

»  Despatch  Lin6  v.  Bellamy  Man.  Co.,  12  N.  H.  205 ;  s.  c.  37  Am.  Dec. 203. 
Co.,  12  N.  H.  205;  8.  c.  37  Am.  Dec.  "  San  Jose  Savings  Bank  v.  Sierra 

203.  Lumber  Co.,  63  Cal.  179. 
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meiit,  recognized  such  persons  as  o£Bcers  de  facto}  A  recent 
decision  in  New  York  is  cited  to  the  proposition  that  a  person 
elected  director  of  a  corporation,  in  violation  of  a  statute 
declaring  him  ineligible,  cannot  be  a  director  de  facto,  but 
another  director  may  be  chosen  in  his  place.^  That  a  quali- 
fied person  may  be  chosen  director  in  the  place  of  one  who  is 
disqualified,  is  clear;  but  until  he  is  displaced  by  a  qualified 
person,  his  acts  in  respect  of  third  persons  will  certainly  be 
upheld,  on  the  principle  laid  down  by  Lord  Mansfield  that  the 
election  of  a  disqualified  person  is  not  wholly  void,  but  is 
only  voidable.' 

§  3896.  Who  are  not  Directors  de  Facto.  —  There  is,  how- 
ever, a  limit  to  the  principle  which  upholds  the  acts  of  direct- 
ors and  other  corporate  ofiBcers  de  facto.  The  mere  fact  that 
a  number  of  gentlemen  claim  to  be  directors  of  a  corporation 
for  the  purposes  of  a  single  act  or  transaction,  does  not  val- 
idate their  act  on  this  principle;  otherwise  the  funds  of  no 
corporation  would  be  safe  from  spoliation  by  interlopers. 
Nor  will  such  an  act  become  the  act  of  de  facto  directors  from 
the  further  fact,  without  more,  that  such  persons  have  once 
been  directors.  We  have  seen  that  the  office  of  a  director  may 
be  vacated  hy  resignation*  or  abandonment.^  And  where  there 
has  been  an  abandonment  for  many  years,  by  the  last  board 
of  directors  of  a  corporation,  of  their  official  functions,  and 
they  thereafter  meet,  and  attempt  to  do  an  official  act,  it  will 
not  be  upheld  as  the  act  of  directors  de  facto.  This  statement 
may  be  illustrated  by  a  case  where  the  trustees  and  stock- 
holders of  a  corporation  sold  to  A.  the  entire  stock  of  the 
corporation,  and  delivered  to  A.  all  of  the  property  of  the 
corporation.  A.  remained  in  possession  of  the  property  for 
three  years,  openly  using  and  managing  it,  and  then  sold  out 
to  others.     The  trustees  closed  up  their  accounts  after  the 

'  Delaware  &c.  Canal  Oo.  v.  Penn-  '  Ante,  §  806;    Crawlord  v.  Powell, 

Bylvania  Coal  Co.,  21  Pa.  St.  131.  2  Ld.  Raym.  1013,  1016;  s.  c.  1  W. 

»  Re  Newcomb,  42  N.  Y.  St  Rep.     Black.  229. 
442;  g.  c.  18  N.  Y.  Supp.  16.  *  Ante,  §  3386. 

»  Ante,  §  3387. 
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sale,  and  did  no  further  act  as  trustees  until,  three  years  after- 
wards, the  majority  of  them  met  and  allowed  an  account,  and 
drew  a  check  in  B.'s  favor.  It  was  held  that  they  were  not 
then  trustees,  either  de  jure  or  de  facto,  and  that  the  corpora- 
tion could  not  be  held  liable  by  reason  of  the  check,  especially 
as  B.  was  not  misled.* 

§  3897.  Title  to  Office  cannot  be  Impeached  Collaterally. 

We  have  seen  that  one  of  the  grounds  for  upholding  the  acts 
of  directors  and  other  corporate  officers  who  are  exercising 
the  functions  of  their  offices  in  fact,  though  not  rightfully,  is 
the  practical  inconvenience  in  judicial  administration  of  liti- 
gating the  question  of  the  rightfulness  of  their  tenure  of  their 
offices  in  collateral  proceedings.  This  principle  has  been 
carried  very  far  by  some  courts,  and  restrained  by  others. 
Courts  have  often  held,  in  conformity  with  a  doctrine  already 
considered,^  that  the  title  of  directors  of  a  corporation,  who 
are  in  under  color  of  an  election,  cannot  be  inquired  into  in  a 
suit  in  equity  instituted  to  restrain  them  from  exercising  the 
functions  of  directors,  upon  the  ground  of  an  irregularity  in 
their  election.'  So,  it  has  been  held  that  the  right  of  de  facta 
directors  of  a  corporation  to  act  as  directors  cannot  be  ques- 
tioned collaterally,  in  an  action  to  try  the  title  of  their  appointee 
to  his  office*.  On  the  same  ground  upon  which  the  courts 
proceed  in  holding  that  a  person,  when  sued  by  a  corporation, 
cannot  set  up  that  the  corporation  has  been  dissolved  by  mis- 
user or  non-user  of  its  franchises,^  it  is  held  that,  in  such  an 
action,  the  defendant  cannot  set  up  that  the  trustees,  in  a  case 


'  Orr  Water   Ditch  Co.  v.  Eeno  continued  in  office,  their  neglect  to 

Water  Co.,  17  Nev.  166.    In  another  perform  any  duty  for  so  long  a  time 

case,  the  charter  of  a  bank  provided  being  equivalent  to  an  abandonment 

that  the  directors  should  remain  in  or  resignation  of  the  office.    Bartholo- 

office  until  their  successors  should  be  mew  v.  Bentley,  1  Ohio  St.  37. 
elected.    An  election  for  bank  officers  "  Ante,  4  764.    Compare  §  826. 

took  place  at  a  time  when  the  corpo-  '  Hughes    v.   Parker,    20   N.    H. 

ration  was  insolvent,  and  for  sixteen  58. 

years   no  corporate    acts  were    per-  *  People  v.  Hills,  1  Lans.  (N.  Y.) 

formed.    It  was  held  that  the  direc-  202. 
tors  could  not   be  deemed  to  have  '  Ante,  §  531. 
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where  the  corporation  consists  of  the  trustees,  were  not  regu- 
larly elected.  He  can  only  set  this  up  by  showing  that  pro- 
ceedings have  been  instituted  against  them  by  the  government 
and  carried  on  to  a  judgment  of  ouster.^  It  does  not  follow, 
from  the  foregoing,  that  the  question,  who  are  rightfully  the 
trustees  of  a  religious  corporation,  cannot  be  in  any  case  liti- 
gated in  a  collateral  proceeding.  Where,  for  instance,  an 
action  of  forcible  entry  and  detainer  was  brought  by  trustees 
against  other  members  of  the  society  for  breaking  into  the 
church,  it  was  held  that  the  sole  question  was, who  were  in 
fact  the  trustees;  since  if  the  defendants  were  the  trustees  and 
not  the  plaintiffs,  there  was  no  breaking.^  But,  contrary  to 
this,  it  has  been  held  that  a  board  of  directors,  de  facto,  in 
possession  of  the  franchises  of  the  corporation,  may  maintain 
an  action  against  persons  claiming  to  be  the  board,  for  any 
trespass  respecting  the  corporate  property,  —  the  reason  being 
that  the  acts  of  such  de  facto  officers  cannot  be  impeached 
collaterally,  but  only  by  quo  warranto.' 

§  3898.  What  if  Two  Boards  are  in  Existence  and  Acting-. 

Where  two  boards  of  directors  are  in  existence  at  the  same 
time,  each  claiming  to  be  the  rightful  board,  and  acting  or 
pretending  to  act  as  such,  it  is  difficult  to  extend  the  principle 
under  discussion  so  far  as  to  conclude  that  either  or  both  of 
these  boards  may  be  regarded,  even  for  the  purpose  of  uphold- 
ing the  rights  of  third  persons,  as  directors  de  facto.  The 
very  circumstance  of  two  boards  being  in  existence  and  acting 
under  a  claim  of  right  gives  warning  to  the  public  that  the 
rightful  authority  of  each  is  challenged  by  the  other,  and  is 
hence  in  dispute  within  the  corporation;  and  this  should  seem 
to  require  the  public  to  choose  between  them  at  their  peril. 


*  Vernon  Society  v.  Hills,  6  Cow.  the  corporation,  against  one  claiming 

<N.  Y.)  23;  s.  c.  16  Am.  Dec.  429.  the  office  of  secretary  and  treasurer, 

2  People     V.     Eunkle,    8    Johns,  under  statutes  of  New  Hampshire,to 

(N.  Y.)   464;  s.  c.  9  Johns.    (N.  Y.)  recover  the  records  of  the  college. 
147.    The  celebrated  Dartmouth  Ool-  '  Atlantic  &c.  E.  Co.  v.  Johnston, 

lege  decision  .hegan  in  an  action  of  70  N.  C.   348.     Compare  Walker  v. 

irover  by  one  set  of  trustees,  suing  aa  Flemming,  70  N.  0.  483. 
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Somewhat  in  line  with  this  thought  is  a  decision  of  the 
Supreme  Court  of  Indiana  in  a  case  where  the  statute  govern- 
ing gravel-road  corporations  authorized  the  loan  of  money  to 
such  a  corporation  by  an  officer  thereof,  and  the  giving  of  a 
promissory  note  therefor,  but  where  such  a  note  was  given  to 
its  president  de  facto  only,  and  signed  by  him  and  by  others 
who  were  only  officers  de  facto,  holding  over  after  the  lawful 
election  of  others, — the  court  holding  that  the  loan  was  un- 
authorized and  the  note  invalid.^  In  a  case  in  another  court 
the  action  of  a  board  of  directors  de  facto, which,  has  been  rat- 
ified by  the  subsequent  action  of  the  corporation,  was  held 
valid,  although,  after  their  election  but  before  the  action  was 
taken,  another  board  of  directors  had  been  chosen,  no  evi- 
dence being  offered  that  the  second  board  had  ever  accepted 
their  trust.^ 

§  3899.  Acts  of  Directors  de  Facto  Bind  the  Stockholders. 

The  principle  under  discussion  extends  so  far  that  the  acts  of 
directors  de  facto  bind  the  stockholders,  not  only  in  favor  of 
third  persons,  but  also  in  favor  of  the  corporation.  Thus,  in 
a  case  affecting  the  rights  of  creditors  of  the  corporation,  it  has 
been  held  by  a  respectable  court  that  an  assignment  for  cred- 
itors by  the  directors  of  a  corporation  is  binding  on  the  stock- 
holders, although  made  without  their  previous  consent,  and 
cannot  be  set  aside  at  their  instance  in  a  collateral  proceed- 
ing, on  the  ground  that  some  of  the  directors  were  not  legally 
elected.'  So,  where  the  corporation  sues  its  stockholder  for 
an  assessment  on  his  shares,  it  is  not  only  not  incumbent  on 
the  plaintiff  to  prove  that  its  managers  were  elected  by  a 
majority  of  the  votes,^  but  it  is  no  defense  that  the  board  of 
directors  by  which  the  call  was  made  is  an  illegal  body, 
because  elected  at  a  meeting  convened  beyond  the  limits  of 


'  Lebanon  &c.  Gravel  Road  Co.  v.  "Watch  Co.,  (Pa.   0.  P.)  8  Lane.  L. 

Adair,  85  Ind.  244.  Eev.  25. 

^  Penobscot  &c.  E.  Co.  v.  Dunn,  *  Rockville  &c.  Turnpike  Road  v. 

39  Me.  587.  Van  Ness,  2  Cranch  C.   C.    (U.   S.) 

*  Boardmanv.  Keystone  Standard  449. 
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the  State  creating  the  corporation.^  So,  in  an  action  for  calls 
in  an  English  court,  the  defendant  applied  to  set  aside  the 
proceedings  on  the  ground  that  the  action  had  been  brought 
without  authority,  as  the  company  had  ceased  to  exist.  The 
court  held  that,  as  the  cause  had  been  set  down  for  trial,  and 
the  defendant  had  known  the  facts  for  a  long  time,  the  appli- 
cation was  too  late;  and  that,  as  the  persons  authorizing  the 
action  had  for  some  time  acted  as  directors,  the  validity  of 
their  appointment  could  not  be  questioned  on  such  an  appli- 
cation.^ 

§  3900.  Cases    Showing'  the  Extent  of  Protection  under 

the  Kule.  —  The  appointment  of  an  officer  of  the  corporation 
by  a  de  facto  board  of  directors  or  trustees,  has  the  same  effect 
in  law  as  where  made  by  a  legal  board.'  For  reasons  equally 
strong,  a  contract  of  employment,  either  as  a  servant  or  as  an 
independent  contractor,  will  entitle  the  party  engaging  to 
perform  the  service, to  the  agreed  #ompensation,  although  the 
contract  may  have  been  made  with  officers  of  the  corporation 
who  were  such  de  facto  only.* 

§  3901.  Personal  Liiahility  of  de  Facto  Directors.  —  Per- 
sons acting  as  directors  or  other  corporate  ofiBcers  without 
right,  are  subject  to  all  the  personal  liability  which  attaches 
to  the  rightful  incumbents  of  such  offices,  whether  by  the 
common,  the  equitable,  or  the  statute  law.°     Thus,  under  a 


^  Ohio  &c.  R.  Co.  V.  McPherson,  22  How.  Pr.  (N.  Y.)  35.    In  this  they 

35  Mo.  13 ;  s.  c.  86  Am.  Dec.  128.  are,  like  executors  de  son  tort,  subject 

*  Thames  Haven  Dock  &c.  Oo.  v.  to  the  burdens  of  the  office,  but  with- 
Hall,  3  Eng.  Eailw.  Cas.  441.  out  being  entitled  to  any  of  its  bene- 

'  Ellis  V.  North  Carolina  Inst,  for  fits,  if  such  there  be.    The  reason  is 

the  Deaf  and  Dumb,  68  N.  O.  423.  that,    in    order   to    escape    personal 

*  Wilson  V.  Kings  County  Elevated  responsibility  for  their  official  acts, 
E.  Co.,  114  N.  Y.  487;  «.  c.  21  N.  E.  they  will  not  be  permitted  to  set  up 
Eep.  1015 ;  24  N.  Y.  St.  Eep.  81 ;  6  their  own  wrong  in  holding  an  office 
Eail.  &  Corp.  L.  J.  324;  40  Alb.  L.  J.  to  which  they  were  not  elected  or 
346.  appointed,   or    to  which   they  were 

'  Halstead   v.   Dodge,    51    N.    Y.  ineligible.     The    principle    may    be 

Super.   169 ;    Newcomb  v.   Eeed,   12  illustrated  by  a  case  where  the  officers 

Allen  (Mass.),  362;  Squires  v.  Brown,  were  not  directors  of  the  corporation, 
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statute  of  New  York  relating  to  manufacturing  companies,* 
making  directors  personally  liable  for  debts  of  the  corpora- 
tion in  consequence  of  their  failure  to  file  a  certain  prescribed 
report,"^  it  will  be  sufficient  that  he  was  a  trustee  de  facto  at  ihe 
time  the  debt  was  contracted.  If  he  was  a  trustee  de  jure  at 
the  time  when  the  reports  required  by  the  statute  should  have 
been  filed,  it  will  be  no  defense  that  his  term  of  office  as 
trustee  had  expired  at  the  time  the  debt  was  contracted,  it 
appearing  that  no  new  trustees  had  been  elected  and  that  he 
had  subsequently  acted  as  trustee.^  But  where  a  trustee  has 
sent  in  his  resignation,  and  thereafter  ceases  to  act  as  a  trustee, 
his  liability  ceases  from  that  time,  although  his  resignation 
may  not  have  been  accepted.*  Nor  will  one  who  acted  as 
president  of  a  corporation,  and  who  has  become  liable  under 
such  a  statute,  be  heard  to  urge  that  he  was  irregularly  elected 
to  the  office.* 


hut  trustees  in  a  railway  mortga^,in 
possession  and  operating  the  road. 
In  an  action  against  them  to  recover 
for  the  loss  of  freight,  it  was  held  suf- 
ficient to  show  that  they  acted  as  such 
trustees,  and  had  control  and  manage- 
ment of  the  road ;  it  was  not  neces- 
sary to  show  that  they  were  actually 
trustees.  Pearson  v.  Wheeler,  55 
N.  H.  41. 

1  Laws  N.  Y.  1848  and  1854,  §5  4, 12. 

2  Post,  i  4221,  et  seg. 

'  Deming  v.  Puleston,  55  N.  Y .  655 ; 
affirming  s.  c.  35  N.  Y.  Super.  309 ; 
Eeed  v.  Keese,  37  N.  Y.  Super.  269 ; 
s.  c.  affirmed,  60  N.  Y.  616 ;  Sanborn 
V.  Lefierts,  16  Abb.  Pr.  (N.  Y.)  42. 
This  case  overrules  in  effect  the  case 
of  Crawford  v.  Easterly,  4  Lans. 
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(N.  Y.)  513,  where  it  was  held  that 
the  trustee  who,  with  his  own  consent, 
had  been  elected  in  the  place  of 
another  whose  office  had  not  been 
vacated,  and  who  served  as  such  trus- 
tee, was  not  chargeable  under  the 
statute,  because  he  was  not  a  trustee 
de  jure,  and  was  not  estopped  from 
setting  up  the  defense  that  he  was 
not  a  trustee.  Talcott,  J.,  dissented, 
and  well  he  might,  for  there  was  no 
sense  whatever  in  the  conclusion  of 
the  majority. 

*  Chandler  v.  Hoag,  5  Thomp.  &  C. 
(N.  Y.)  197;  s.  c.  2  Hun  (N.  Y.), 
613. 

'  Steam  Engine  Co.  v.  Hubbard, 
101  U.  S.  188.  Compare  Bartholomew 
V.  Bentley,  1  Ohio  St.  37. 
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§  3904,  Preliminary.  —  The  subject  of  corporate  meetings 
has  been  considered  in  a  former  chapter/  and  many  of  the 
principles  there  laid  down  are  applicable  to  the  subject  of 
meetings  of  directors  and  acts  performed  by  them.  The  two 
chapters  should  be  read  together.  It  should  be  kept  in  mind 
that  the  statutes  in  many  of  the  States  prescribe  what  shall 
constitute  a  quorum  of  a  board  of  directors  of  a  corporation, 
—  making  it  generally  either  a  majority  of  the  directors,^  or  a 
majority  of  the  stoch? 

§  3906.  Directors  must  Act  Together  as  a  Board. — We 

may  settle  down  with  confidence  upon  this  principle,  —  that 
in  all  matters  involving  the  exercise  of  what  might  be  termed 
a  legislative  or  judicial  discretion,  and  which  the  directors  can- 
not therefore  delegate  to  others,  as  elsewhere  shown,*  they  can 
only  bind  the  corporation  by  acting  together  as  a  hoard?  A 
majority  of  them  cannot  undertake  to  act  in  their  individual 
names  for  the  board  itself,  and  uo  act  can  be  done  affecting 
the  ownership  of  property,  except  by  a  resolution  of  the 
board  when  regularly  constituted  and  sitting  in  consultation.^ 
It  has  been  held  that  a  deed  signed  by  every  member  of  a  board 
of  directors,  but  not  in  pursuance  of  any  resolutions  of  the 
signers  as  a  board,  will  not  pass  the  title  of  the  corporation.' 
Nor  can  an  act  invalid  as  against  the  corporation  be  ratified 
"by  individual  consent  of  a  majority  of  the  board."' 


*  Ante,  §  686,  et  seq.;  also,  §  700,  et  German  Lutheran  Churclies,  2  Sandf. 
seq.    There  is  a  note  on  the  subject  Oh.  (N.  Y.)  186,  230. 

of  this  chapter,  collecting  American  '  Baldwin  v.  Oanfield,  26  Minn.  43. 

decisions,  ia  19  Am.  &  Eng.  Corp.  Oas.  A  deed  signed  by  the  holder  of  all  the 

128.  stock  of  a  corporation  with  intent  to 

2  As  in  1  Gen.  Stat.  Kan.,  §  1174.  pass  the  corporate  title  has  been  held 

'  As  in  Gen.  Stat.  Ool.  1883,  ch.  19,  void  upon  its  face,  and  needs  no  inter- 

4  6.  position  of  a  court  of  equity  to  declare 

*  Post,  §  3944,  et  seq.  it  so.    Ibid.     But  that  such  a  deed 
'  Post,  §  3950.    Compare  Tenney  may  be  effectuated  in  equity,  see  post, 

■V.  East  Warren  Lumber  Co.,  43  N.  H.  §§  5096,  6202. 

343.  ^  First  Nat.  Bank  v.  Drake,  35  Kan. 
"  Eoss  V.  Crockett,  14  La.  An.  823;  564;  s.  c.  57  Am.  Eep.  193.    See,  fur- 
Constant  V.  St.  Albans  Church,  4  Daly  ther.  First  Nat.  Bank  v.  Christopher, 
(N.  Y.),  305;   Cammeyer  v.  United  40  N.  J.  L.  435 ;  s.  c.  29  Ani.  Rep.  262 ; 
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§  3906.  Individual  Directors  have  Ifo  Authority  as  Such. 

Individual  stockholders,  as  we  have  seen,*  are,  in  theory  of  law, 
gtrangers  to  the  corporation,  and  are  not,  in  their  character  of 
stockholders,  agents  for  it  in  any  sense,  as  a  partner  is  an 
agent  for  his  firm.  And  although  there  are  cases  where  the 
act  or  contract  of  all  the  stockholders  is  deemed  tantamount 
to  the  act  or  contract  of  the  corporation,*  yet  the  general  rule 
is  that  a  stockholder  is  not  a  part  owner  of  the  property  of 
the  corporation,  but  that  the  corporation,  considered  as  an 
intangible  person,  is  the  sole  owner,  and  that  its  property  and 
business  are  subject  to  the  management  and  control  of  its 


Junction  E.  Co.  v.  Reeve,  15  Ind. 
236;  Ee  Marseilles  E.  Co.,  L.  E.  7  Oh. 
161;  Schumm  v.  Seymour,  24  N.  7, 
Eq.  143 ;  Edgerly  v.  Emerson,  23  N.  H. 
555;  s.  c.  55  Am.  Dec.  207;  Stoys- 
town  &c.  Tump.  E.  Co.  v.  Graver,  45 
Pa.  St.  386;  Keeler  v.  Frost,  22  Barb. 
(N.  Y.)  400;  Aikman  v.  School  Dis- 
trict, 27  Kan.  129 ;  Mincer  v.  School 
District,  27  Kan.  253 ;  Anderson  Co.  v. 
Paola  &c.  E.  Co.,  20  Kan.  534;  Paola 
&c.  E.  Co.  V.  Anderson  Co.,  16  Kan. 
302 ;  Herrington  v.  District  Township, 
47  Iowa,  11;  McCortle  v.  Bates,  29 
Ohio  St.  419;  g.  c.  23  Am.  Eep.  758. 
Note  to  Edgerly  v.  Emerson,  23  N.  H. 
655;  s.  c.  55  Am.  Dec.  207,  221. 

'  Ante,  §  1071;  also  posi,  §  4460. 

'  Thus,  it  has  been  held  that  a 
contract  made  by  the  stockholders  of 
a  mining  corporation  as  parties  of 
the  first  part,  by  which  the  stock- 
holders agree  to  assign  their  stock  to 
trustees,  to  be  by  the  trustees  con- 
veyed to  the  parties  of  the  second 
part,  upon  the  payment  by  them  of  a 
certain  sum  of  money  to  the  parties 
of  the  first  part,  through  the  trustees, 
accompanied  by  a  resolution  of  the 
board  of  directors  of  the  corporation 
authorizing  their  president  to  convey 
the  mine  to  the  parties  of  the  second 


178 


part  upon  the  payment  of  the  money, 
is  substantially  as  if  the  contract  had 
been  made  with  the  corporation  in- 
stead of  the  stockholders.  Gordon 
V.  Swan,  43  Oal.  564.  So,  where  a  bill 
for  injunction  averred  that  a  certain 
agreement,  though  signed  only  by 
the  stockholders  of  defendant  com- 
pany, was  in  fact  executed  for  and  on 
behalf  of  the  company,  and  that  the 
stockholders  were  duly  authorized  and 
empowered  to  act  for  the  company, 
and  that  the  company  had  received 
the  proceeds  of  the  consideration  of 
such  agreement,  it  could  not  be  held 
on  demurrer  that  the  company  was 
not  bound  by  the  agreement  simply 
because  its  name  was  not  appended 
thereto,  and  such  agreement  pur- 
ported to  be  only  the  individual 
undertaking  of  certain  stockholders. 
American  Preservers'  Trust  v.  Taylor 
Man.  Co.,  46  Fed.  Eep.  152.  So,  the 
act  of  all  the  stockholders  in  transfer- 
ring their  shares  to  a  "voting  trust" 
is  tantamount  to  an  act  of  the  corpo- 
ration, for  which  it  will  forfeit  its 
charter.  Post,  ^  6412.  And  so  the 
assent,  acquiescence,  or  non-action  of 
all  the  members  of  a  corporation 
will  sometimes  create  a  ratification. 
Post,  i  5314,  et  passim. 
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directors,  and  not  of  its  individual  stockholders.*  The  decla- 
rations of  an  individual  stockholder  do  not  therefore  bind  the 
corporation.*  The  hoard  of  directors  to  whom  the  authority 
to  bind  the  corporation  is  committed,  is  not  the  individual 
directors  scattered  here  and  there,  whose  assent  to  a  given 
act  may  be  collected  by  a  diligent  canvasser,  but  it  is  the 
board  sitting  and  consulting  together  as  a  body.'  Individual 
directors,  or  any  number  of  them  less  than  a  quorum,  have 
no  authority,  as  directors,  to  bind  the  corporation.*  And  this 
is  equally  the  rule  although  the  director  who  assumes  to  do 
so  may  own  a  majority  of  the  shares.'  So,  it  has  been  held 
that  the  action  of  a  committee  appointed  in  pursuance  of  the 
by-laws  of  a  corporation,  to  audit  the  accounts  of  the  treasurer 
and  all  other  financial  accounts  of  the  corporation,  is  not 
conclusive  upon  the  corporation  until  the  same  has  been 
accepted  and  adopted  by  the  board  of  directors;  nor  even 
then,  where  it  appears  that,  at  such  acceptance  before  the 
board,  of  which  the  committee  were  members,  one  of  the 
votes  of  such  committee  was  required  to  make  a  majority.* 
So,  it  has  been  held  that  the  presence,  in  an  unojBRcial  capacity, 
of  two  directors  of  a  corporation,  at  an  interview  between  a 

'  Fitzgerald  t).  Missouri  &c.  E.  Oo.  51   N.  W.   Eep.    605;  Lookwood   v. 

(.Neb.),  45  Fed.  Eep.  812.    Hence,  a  Thunder   Bay  Eiver  Boom  Co.,  42 

corporation  is  not  liable  for  work  per-  Micb.  536 ;  Doyle  v.  Mizner,  42  Mich, 

iormed  on  its  property  under  a  con-  332 ;   Deaderick  v.  "Wilson,  8  Baxt. 

tract  made  with  the  owner  of  most  of  (Tenn.)  108;  Kupfer  v.  South  Parish, 

ite  siocfc  and  franchises,  individually,  12  Mass.  185.    Thus,  a  trustee  of  an  in- 

in  the  absence  of  evidence  of  author-  surance  company  is  not,  unless  speci- 

ity  from  or  ratification  by  the  corpo-  ally  charged  by  the  board  of  trustees 

ration.    Donoghue  v.  Indiana  &c.  E.  with  the  duty  of  communicating  to 

Co.,  87  Mich.  18;  g.  c.  49  N.  W.  Eep.  a    policy-holder   its    decision    as    to 

51 2.  whether  the  company  proposes  to  pay 

"  Mitchell  V.  Eome  E.  Co.,  17  Ga.  a  loss,  authorized  to  bind  the  com- 

574;  Canal  Bank  v.  Holland,   5  La.  pany  by  his  declaration  in  that  re- 

An.  363.  gard.    Cascade  &c.  Ins.  Co.  v.  Journal 

'  Filon  V.  Miller    Brew.    Co.,   38  Pub.  Co.,  1  Wash.  452;  s.  c.  25  Pac. 

N.  Y.  St.   Eep.  602;   s.  c.  15  N.  Y.  Eep.  331. 
Supp.  57.  *  Allemong  v.  Simmons,  124  Ind. 

«  Bank  of  Healdsburg  v.  Bailhache,  199 ;  s.  c.  23  N.  E.  Eep.  768. 
65  Cal.  327 ;  Browning  v.  Hinkle,  48  *  Waite  v.  Windham  County  Min- 

Minn.  544;  s.  c.  31  Am.  St.  Eep.  691;  ing  Co.,  36  Vt.  18. 
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contractor  for  the  corporation  and  its  agent  for  a  particular 
purpose,  is  no  evidence  of  their  assent  or  the  assent  of  the 
corporation  to  an  arrangement  then  made  in  behalf  of  the 
corporation,  by  such  agent,  and  exceeding  his  powers,  with 
the  contractor.^ 

§  3907.  But  may  be  Agents  by  Special  Appointment.  —  But 

this  is  entirely  compatible  with  the  conclusion  that  a  single 
director  may,  with  the  knowledge  of  the  board  of  directors, 
and  independently  of  his  duties  as  director,  act  as  agent  of 
the  corporation,  so  that  it  will  be  bound  by  his  acts  in  the 
course  of  the  business  conducted  by  him.* 

§  3908.  Separate  Assent  of  a  Majority  not  Binding. —  The 

next  proposition  is  that  a  separate  assent  of  a  majority  of  the 
board,  obtained  when  they  are  not  regularly  convened  and 
acting  together  as  a  board,  is  not  binding  upon  the  corpora- 
tion, in  the  absence  of  a  subsequent  ratification.  When  they 
are  not  consulting  together  as  a  board,  they  are  regarded  as 
acting  privately  and  unofficially.  It  has  hence  been  held  that 
an  agreement  made  by  a  majority  of  the  directors  of  a  cor- 
poration, among  themselves,  privately  and  unofficially,  that 
that  they  should  be  paid  a  percentage  upon  all  the  money 
raised  upon  the  credit  of  a  bond  of  indemnity,  signed  by 
them,  against  the  future  indebtedness  of  said  corporation,  is 
not  binding  upon  the  corporation.'  So,  where,the  prescribed 
quorum  in  a  company  being  three,  the  secretary  affixed  the 
seal  of  the  company  to  a  bond,  after  having  obtained  the 
written  authority  of  two  directors  at  a  private  interview,  and, 
at  another  private  interview,  the  verbal  promise  of  a  third  to 
sign  the  letter  of  authority,  it  was  held  that,  as  the  seal  was 
not  affixed  by  the  authority  of  the  directors,  meeting  as  a 


'  Barcus  v.  Hannibal  &c.   Plank  last-named  case  presents  a  state  of 

Road  Co.,  26  Mo.  102.  evidence  on  which  it  was  held  that  a 

''  Goodwin  v.  Union  Screw  Co.,  34  single  director  of  a  bank  had  powur 

N.  H.  378 ;  Holmes  v.  Board  of  Trade,  to  discount  a  note. 
81  Mo.   137,   142;   National  Security  "Butler  v.  Cornwall  Iron  Co.,  22 

Bank  v.  Oushman,  121  Mass.  490.   The  Conn.  335. 
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board,  the  bond  was  therefore  void.*  So,  the  individual  dec- 
larations of  four  of  the  five  directors  were  held  not  to  estop  the 
corporation.^ 

§  3909.  Caunot  Vote  at    Board   Meetings  by  Proxy.  —  It 

follows  from  the  foregoing  that  a  director  caunot  delegate  his 
power  to  vote  in  the  board  of  directors  by  giving  a  proxy  to 
another  person.  But  he  must  be  present  in  person  for  the 
purpose  of  consultation;  and  for  stronger  reasons  a  proxy  or 
power  of  attorney  to  vote  at  a  stockholders'  meeting  will  con- 
fer no  authority  to  vote  at  a  directors'  meeting.* 

§  3910.  Where  the  Act  is  Private,  All  must  Join;  where 
It  is  Public,  a  Majority  may  Act. — The  law  makes  this  dis- 
tinction in  the  execution  of  powers:  That  where  the  act 
which  several  persons  are  empowered  to  do  is  of  a  private 
nature, —  as  in  the  case  of  an  ordinary  trust, —  all  upon  whom 
the  power  is  conferred  must  join  in  executing  it,  unless  the 
governing  instrument  otherwise  provides.  For  instance, 
where  the  authority  is  private,  conferred  upon  two  only,  noth- 
ing can  be  done  without  the  consent  of  both;  yet  where  the 
authority  is  public,  to  prevent  a  failure  of  justice  or  injury  to 
the  public,  one  may  act  without  the  other;  as  if  one  be  dead,  or 
interested,  or  absent.^  Stating  and  explaining  more  fully,  the 
ancient  law  is,  that  where  several  persons  are  authorized  to  do 
an  act  of  a  public  nature,  which  requires  deliberation,  they 
should  all  be  convened;  because  the  advice  and  opinions  of 
all  may  be  useful,  though  all  do  not  unite  in  the  opinion;  but 
though  all  must  attend,  a  decision  may  be  made  by  the  voices 
of  a  majority.  It  is  said  by  Lord  Coke  that  a  liberal  con- 
struction should  be  given  to  powers  concerning  the  adminis- 
tration of  justice,  which  is  pro  bono  publico.     He  instances  the 

1  D'Arcyj). Tamar&c. E. Co.,L. R.  "Cannon    River    Man.    Asso.    v. 

2  Ex.  158 ;  8.  c.  2  Hurl.  &  Oolt.  463 ;  Rogers,  51  Minn.  388. 

36  L.  J.  (n.  s.)  37;  14  Week.  Rep.  96.  '  Craig  Medicine  Co.  v.  Merchants' 

See  also  Bosanquet  v.  Shortridge,  4  Bank,  59  Hun  (N.  Y.),  561;  s.  c.  36 

Ex.  699.    Compare    Collie's    Claim,  N.  Y.  St.  Rep.  923 ;  14  N.  Y.  Supp.  16. 

L.  R.  12    Ex.  246 ;  Re   County  Life  *  Downing    v.    Rugar,    21    Wend. 

Assurance  Co.,  L.  R.  5  Oh.  288.  (N.  Y)  178;  j;.  c.  34  Am.  Dec.  223. 
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case  of  a  sheriff,  who  gives  a  warrant  to  three  persons  jointly 
and  severally  to  arrest  another.  The  warrant  may  be  executed 
by  two}  This,  however,  is  not  an  instance  in  point,  because 
where  a  power  is  given  to  several  persons  jointly  or  severally, 
the  only  meaning  of  the  term  used  must  be  that  all  may  join 
in  executing  it,  or  that  each  one  may  execute  it  separately. 
So,  to  continue  the  illustration  of  Lord  Coke,  if  a  venire  facias 
is  awarded  to  four  coroners  to  impanel  and  return  a  jury,  and 
one  die,  the  survivors  may  execute  and  return  the  same,  though 
the  reverse  of  this  would  be  the  rule  in  matters  of  a  private 
nature.^  It  is  reasoned  that  "  in  matters  purely  ministerial, 
there  is  no  difficulty  in  procuring  the  concurrence  of  all, 
because  there  is  nothing  concerning  which  they  can  differ. 
But  where  the  judgment  is  to  be  exercised,  the  inconvenience  of 
requiring  unanimity  may  be  extreme."  The  learned  judge 
who  used  this  language  recollected  no  public  body  in  which 
unanimity  was  required  except -a  petty  jury.'  It  is  therefore 
laid  down  that,  in  the  exercise  of  a  public  as  well  as  of  a  pri- 
vate authority,  whether  it  be  ministerial  or  judicial,  all  the 
persons  to  whom  it  is  committed  must  confer  and  act  together, 
unless  there  be  a  provision  that  a  less  number  may  proceed. 
Where  the  authority  is  public,  and  the  number  be  such  as  to 
admit  of  a  majority,  such  majority  will  bind  the  minority  after 
all  have  duly  met  and  conferred.* 

§  3911.  Rule  as  to  Public  Acts  Applicable  to  Private 
Corporations:  A  Majority  of  the  Directors  Kule.  —  This 
doctrine  of  the  ancient  law  applicable  to  the  execution  of 
powers  of  a  public  nature,  as  contradistinguished  from  tlie 
execution  of  powers  of  a  private  nature,  furnishes  the  rule 
which  governs  the  directors  of  corporations  either  public  or 
private,  in  the  execution  of  their  powers.  The  rule  was  no 
doubt  first    applied  in   the  case  of  corporations  at  a  time 

1  Oo.  Litt.  181  b. 
'  Case  of  Baltimore  Turnpike,   5  *  Downing    v.  Eugar,    21    Wend. 

Binn.  (Pa.)  481, 485,  opinion  by  Tilgh-  (N.  Y.)  178;  s.  c.  34  Am.  Dec.  223; 
man,  0.  J.  MoflBtt  v.  Jaquins,  2  Pick.  (Mass.)  331 ; 

s  Ibid.  Barrett  v.  Porter,  14  Mass.  143. 
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whea  nearly  all  corporations  were  of  a  public  or  munic- 
ipal character,  and,  like  many  other  rules,  has  found  its 
way  into  the  law  of  private  corporations  by  an  insensible 
adoption.  As  applied  to  private  corporations,  the  rule  is  that 
a  majority  of  the  directors  are  to  rule,  —  that  is,  that  where  the 
charter  or  other  governing  statute  or  instrument  empowers 
the  directors  to  do  an  act,  a  majority  of  them  may  do  that 
act.^  Thus,  four  of  the  six  directors,  who  own  in  equal  shares 
all  the  stock  of  a  corporation  formed  for  establishing  a 
summer  resort  upon  its  land,  may  make  a  binding  dedication 
of  portions  of  such  land  to  the  public  for  parks.''  So,  in  the 
absence  of  anything  in  the  articles  of  association,  or  in  the 
by-laws  of  a  corporation,  describing  the  number  of  directors 
who  shall  act,  it  is  held  that  an  assessment  may  be  well  made 
by  a  Tnajority  of  the  board.'  But  this  is  always  with  the  quali- 
fication, previously  stated  and  hereafter  more  fully  explained, 
that  a  majority  of  the  directors  thus  rule,  provided  they  are 
properly  converted  and  acting  together  as  a  deliberative  body,  or 
otherwise  acting  in  accordance  with  their  governing  statute, 
regulation,  or  custom.''  It  is  subject  to  the  further  qualifica- 
tion that  this  majority,  when  regularly  assembled  so  as  to  con- 
stitute what  is  called  a  quorum,  is  regarded  as  a  unit,  and  as 
being  all,  or  the  representative  of  all;  so  that  a  resolution 
adopted  by  a  majority  of  this  majority  or  quorum,  is  deemed 
to  have  been  the  act  of  a  majority  of  all,  although  so  many  of 
the  quorum  may  have  dissented  that  a  majority  of  the  votes 
of  all  the  directors  are  not  recorded  in  favor  of  it;  for,  as 
none  can  dissent  except  those  who  are  present,*  the  absent 
ones  are  deemed  to  assent.* 


1  Cram  v.  Bangor  House,  12  Me.  Mass.  323;  s.  c.  13  L.  R.  A.  251;  28 

354 ;  Despatch.  Liije  v.  Bellamy  Man.  N.  E.  Eep.  346. 
Co.,  12  N.  H.  205;  s.  c.  37  Am.  Dec.  '  St.  Louis  Colonization  Asso.  v. 

203;  Wells   v.    Rahway  &c.   Co.,   19  Hennessy,   11    Mo.    App.    555,    560. 

N.  J.  Eq.  402 ;  Booker  v.  Young,   12  Compare    Edgerly    v.    Emerson,    23 

Gratt.  (Va.)  303.  N.  H.  555;  s.  c.  55  Am.  Dec.  207. 
»  Attorney-General  v.  Abbott,  154  *  Ante,  §  726;  post,  §§  3914,  3932. 

^  Ante,  §  3909.  «  See  post,  «§  4111,  4357,  4360. 
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§  3912.  Distinction  between  a  Select  and  Indefinite  Body 
in  Kespect  of  a  Quorum.  —  A  distinction  is  also  to  be  ob- 
served between  a  corporate  act  to  be  done  by  a  select  body, 
as  the  board  of  directors,  and  one  to  be  performed  by 
an  indefinite  body,  as  the  constituent  members  of  the  cor- 
porate body.  In  the  latter  case  a  majority  of  those  who 
assemble  for  a  given  purpose  may  act.^  But  in  the  former 
case  the  principles  of  the  common  law,  in  the  absence 
of  a  different  regulation  established  by  statute,  by-law,  or 
usage,  require  a  concurrence  of  the  majority  of  all."  Thus, 
in  the  case  of  a  municipal  corporation,  which  is  an  indefinite 
body,  an  election  is'  good,  no  matter  how  small  a  number  of 
the  electors  go  to  the  polls  and  vote,  unless  there  is  a  statute 
providing  differently. 

§  3913.  Majority  of  All  the  Directors  3fecessary  to  a 
Quorum.  —  As  the  directors  of  a  private  corporation  form 
a  definite  body,  this  statement  points  to  the  conclusion  that  a 
majority  of  the  directors  of  a  corporation  must  be  present  at  any 
meeting,  to  constitute  a  board  competent  to  transact  business, 
unless  the  charter,  articles  of  incorporation,  or  a  valid  by-law 
or  usage,  confers  that  power  upon  a  less  number.*    Words  in 


'  Ex  parteWillocks,  7Cow.  (N.Y.)  meeting  of  the  directors  of  a  bank 

402,  410;  s.  c.  17  Am.  Dec.  525;  Rex  having  five  directors,  at  which  there 

V.  Varlo,  Cowp.  248,  250 ;  5  Dane  Abr.  are   present  but    two  directors  and 

150 ;  ante,  §  725.  another  person  whose  resignation  as 

"  Ante,  §  726.  director  has  been  accepted  at  a  previ- 

'  Ex  parte  Willocks,  7  Cow.  (N.  Y.)  ous  regular  meeting  of  the  board,  was 

402 ;  s.  c.  17  Am.  Dec.  525 ;  followed  without  authority  to  act  as  the  board 

in  People  I).  Walker,  2  Abb.  Pr.  (N.  Y.)  of  directors.    Wickersham  v.  Critten- 

425;  s.  c.  23  Barb.  (N.  Y.)  304,  308;  den,  93  Cal.  17;  s.  c.  28  Pac.  Rep.  788. 

Hax  V.  Davis  Mill  Co.,  39  Mo.  App.  A  statute  which  declares  that  at  aU 

453.    That  a  majority  constitutes  a  regular  meetings  of  the  directors,  a 

quorum  in  the  absence  of  a  statute  or  majority  of   those  present  shall  be 

valid  regulation  providing  otherwise,  competent  to  decide  on  all  business, 

see  St.  Louis  Colonization  Asso.  v.  does  not  authorize  a  minority  to  act. 

Hennessy,  11  Mo.  App.  555 ;  Edgerly  A  majority  of  all  is  necessary  to  con- 

V.  Emerson,  23  N.  Hi  555 ;  s.  c.  55  Am.  stitute  a  regular  meeting.    Ex  parte 

Dec.  207;  Cram  v.  Bangor  House,  12  Willocks,  7  Cow.  (N.  Y.)  402;  «.  c.  17 

Me.   354,   359.    Therefore    a    special  Am.  Dec.  525. 
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a  statute,  therefore,  to  the  effect  that  a  majority  of  the  directors 
present  at  a  regular  meeting  shall  be  competent  to  do  business, 
cannot  be  construed  as  authorizing  a  minority  of  the  board  to 
act.  This  leaves  the  number  competent  for  a  quorum  to  be 
determined  by  the  rules  of  the  common  law,  which  in  no  case 
of  this  kind  is  satisfied  with  less  than  a  majority  of  the  con- 
stituent number.* 

§  3914.  But  a  Majority  of  the  Assembled  Quorum  may 
Act.  —  But  where  this  quorum  is  lawfully  assembled,  a 
majority  of  its  members  may  act,  unless  the  charter,  statute, 
or  other  governing  instrument  prescribes  differently.^    When, 


'  1  Kyd  on  Corp.,  401,  411.  There 
must  be  a  select  assembly  of  the  dis- 
tinct body  authorized  to  act.  If  con- 
fused with  other  bodies  at  the  meeting, 
the  ■will  of  this  heterogeneous  as- 
sembly is  no  evidence  of  that  of  the 
one  authorized  body.  Cammeyer  v. 
United  German  Lutheran  Churches, 
2  Sandf.  Oh.  (N.  Y.)  186;  Leonard  v. 
Lent,  43  Wis.  83 ;  Methodist  Episco- 
pal Church  V.  Sherman,  36  Wis.  404. 

"  See  cases  first  cited  in  the  pre- 
ceding section;  also  Rex  «.  Monday, 
Cowp.  530,  538;  Eex  v.  Miller,  6  T.  E. 
268,  278 ;  Kex  v.  Bellringer,  4  T.  R. 
810 ;  Eex  v.  Whitaker,  9  Barn.  &  C. 
648;  Blacket  v.  Blizard,  9  Barn.  &  0. 
851;  Cook  v.  Loveland,  2  Bos.  &  P. 
31;  Eex  v.  Beeston,  3  T.  E.  592; 
Withnell  v.  Garthan,  6  T.  R.  388 ;  Eex 
V.  Bower,  1  Barn.  &  C.  492;  Oortis  v. 
Kent  Water  Works,  7  Barn.  &  C.  314 ; 
Grindley  v.  Barker,  1  Bos.  &  P.  229 ; 
Attorney-General  v.  Davy,  2  Atk.  212 ; 
Howbeach  Coal  Co.  v.  Teague,  5  Hurl. 
&  N.  151 ;  Ex  parte  Willocks,  7  Cow. 
(N.  Y.)  402;  s.  c.  17  Am.  Dec.  525; 
Oram  v.  Bangor  House  Proprietary, 
12  Me.  354;  Kupfer  v.  South  Parish, 
12  Mass.  189;  Damon  v.  Granby,  2 
Pick.  (Mass.)  315;  Hax  v.  Davis  Mill 
Co.,  39  Mo.  App.  453;  Foster  v.  Mul- 
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lanphy  Planing  Mill  Co.,  92  Mo.  79; 
.  s.c.i  S.  W.  Eep.  260;  Despatch  Line 
V.  Bellamy  Man.  Co.,  12  N.  H.  205; 
».  c.  37  Am.  Dec.  203;  Edgerly  v. 
Emerson,  23  K.  H.  555;  e.  c.  55  Am. 
Dec.  207;  Savings  Bank  v.  Davis,  8 
Conn.  191 ;  Booker  v.  Young,  12  Gratt. 
(Va.)  303;  Pejepscot  Proprietors  r. 
Oushman,  2  Me.  94;  Trott  v.  Warren, 
11  Me.  227;  Adams  v.  Hill,  16  Me. 
215;  Keyser  v.  District,  35  N.  H.  477; 
Buell  V.  Buckingham,  16  Iowa,  284; 
s.  c.  85  Am.  Dec.  516 ;  Ee  Union  Ins. 
Co.,  22  Wend.  (N.  Y.)  591;  Cahill  u. 
Kalamazoo  Ins.  Co.,  2  Dougl.  (Mich.) 
124 ;  «.  c.  43  Am.  Dec.  457 ;  Sargent  v. 
Webster,  13  Met.  (Mass.)  497;  s.  c. 
46  Am.  Dec.  743 ;  Wells  v.  Rahway  &c. 
Co.,  19  N.  J.  Eq.  402;  Wadhams  v. 
Litchfield  &c.  Tump.  Co.,  10  Conn. 
416.  Compare  Van  Hook  v.  Somer- 
ville  Man.  Co.,  5  N.  J.  Eq.  137.  Thus, 
where  a  power  of  election  is  vested  in 
a  definite  number,  certain  persons 
being  named  as  of  that  number,  the 
presence  only  of  such  persons  is 
necessary,  and  not  their  consent,  pro- 
vided there  be  a  choice  by  the  major- 
ity of  the  quorum.  Cotton  v.  Davies, 
1  Stra.  53.  Otherwise,  where  an 
authority  is  confided  to  several  per- 
sons for  a  private  purpose,  as  a  sub- 
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therefore,  the  by-laws  of  a  private  corporation  have  conferred 
upon  the  directors  power  to  act  in  behalf  of  the  corporation, 
without  a  special  limitation  as  to  the  number  who  must  con- 
cur, a  majority  may  act  within  the  scope  of  the  powers  given 
to  the  board,  so  as  to  bind  the  corporation,  either  where  there 
is  a  consultation  of  all  together  and  a  concurrence  of  a  major- 
ity, or  where  there  is  a  regular  meeting  at  which  all  might  be 
present,  and  a  majority  actually  meet  and  act  by  a  major 
vote.^  But  it  seems  to  be  the  English  law  that  where  the  gov- 
erning instrument  prescribes  the  minimum  number  of  directors 
by  which  the  business  of  the  company  shall  be  conducted,  the 
language  is  mandatory,  and  less  than  that  minimum  number 
cannot  perform  an  act  to  which  the  concurrence  of  the  direct- 
ory is  essential.'^ 

I  3915.  Acts  at  Board  Meeting  without  a  Quorum  "Void- 
able. —  The  acts  of  directors  done  at  meetings  at  which  a 
quorum  is  not  present  are  void,  in  the  sense  in  which  that 
word  is  most  frequently  used,  —  the  meaning  being  that  they 
are  voidable  at  the  election  of  the  corporation,  that  is,  of  the 
directors  in  a  legally  constituted  meeting,  or  by  the  stock- 
holders in  their  constituent  character, —  subject,  however,  to 


mission  to  certain  persons  named  as  N.  Lindley  states  the  English  rule 

arbitrators.    Green  ».  Miller,  6  Johns,  to  be  that  "if  the  affairs  of  a  com- 

(N.   Y.)   39;  s.   c.  5  Am.   Dec.   184;  pany  are  intrusted  to  the  manage- 

Grindley  v.  Barker,  1  Bos.  &  P.  229 ;  ment  of  not  less  than  a  fixed  number 

236.  of   directors,   it   is  prima  facie  not 

'  Despatch  Line  v.  Bellamy  Man.  bound  by  the  acts  of  a  fewer  num- 

Co.,  12  N.  H.  205;  g.  c.  37  Am.  Deo.  ber."    1  Lind.  Oomp.  Law  (5th  ed.), 

203;  Savings  Bank  «.  Davis,  8  Conn.  155;   citing   Card   v.   Oarr,    1   0.   B. 

191.  (N.  s.)  197 ;  Ex  parte  Howard,  L.  R. 

'  Bottomley's  case,  16  Oh.  Div.  681.  1  Oh.  561 ;  Kirk  v.  Bell,  16  Ad.  &  El. 

The  articles  of  a  company  provided  (n.  s.)290;  Brown  «.  Andrew,  13  Jur. 

that  "the  business  of  the  company  938 ;  Ridley  ti.  Plymouth  &c.  Grinding 

shall  be  conducted  by  not  less  than"  Oo.,  2  Ex.  711;  Holt's  case,  22  Beav. 

a  specific  number  of  directors,  and  it  48 ;  Nicol's  case,  3  De  Gex  &  J.  387 ; 

was  held  that  a  forfeiture  of  shares  Ex  parte  Credit  Foncier,  L.  R.  7  Oh. 

declared  by  a  less  number  was  invalid.  161;  Moody  v.  London  &c.  R.  Oo.,  1 

Compare    Thames-Haven    Dock  &c.  Best  &  S.  290;   Ex  parte  Birming- 

Co.  V.  Rose,  4  Man.  &  G.  552;  Kirk  ham  Banking  Co.,  L.  R.  3  Oh.  651. 
V.  Bell,  16  Ad.  &  El.  (n.  s.)  290.     Sir  . 
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the  exception  that  certain  acts,  not  of  a  discretionary  or  legis- 
lative character,  may  be  delegated^  to  a  smaller  number  than 
a  quorum  of  the  whole  board,  and  including  the  idea  that 
such  acts  may  be  made  good  hj  a  ratification,  the  same  as  other 
voidable  corporate  acts  which  are  within  the  powers  of  the 
corporation.^  For  instance,  where  the  charter  of  a  company 
required  five  directors  to  constitute  a  quorum,  and  there  were 
but  four  present  twhen  a  resolution  was  passed  authorizing 
the  execution  of  a  mortgage,  the  mortgage  was  held  null  and 
void,  from  the  fact  that  it  never  received  the  sanction  of  the 
board  of  directors.'  Even  if  it  is  admitted  that  the  directors 
may  bind  the  corporation  where  they  act  separately*  yet  the 
consent  of  several  members  of  a  board  of  directors,  acting 
separately,  and  not  shown  to  constitute  a  quorum,  will  not  con- 
stitute a  valid  acceptance  of  a  proposal  made  to  the  company, 
so  as  to  render  it  a  complete  contract,  and  binding  upon  the 
party  making  the  offer.*  Nor  can  a  contract  made  by  the 
board  be  changed  by  less  than  a  quorum  of  the  board.^ 

§  3916.  Must   be   a    Quorum    of    Each    Integral    Part. — 

Where  a  corporation  consists  of  several  definite  integral  parts, 
there  must  be  a  majority  of  each  such  integral  part  present, 
in  order  to  constitute  a  corporate  assembly  of  the  whole.^  In 
a  case  of  this  kind  Lord  Ellenborougb  said:  "It  is  the  same 

'  Post,  §  3944,  et  seg.  (N.  Y.)  526,  and  note.    Later  Ameri- 

'  Post,  §  5314.  can  cases  do  not,  however,  adhere  so 

'  Coryell  v.  New  Hope  &c.  Co.,  9  strictly  to  the  English  rule.    See  Ex 

N.  J.  Eq.  457;  Ex  parte  Morrison,  11  parte  Humphrey,  10  Wend.  (N.  Y.) 

Jur.  719.  612 ;   People  v.  Whiteside,  23  Wend. 

*  Post,  i  3938.  9,  s.   c.  reversed,  26  Wend.   (N.  Y.) 

'  Junction  R.  Co.  v.  Eeeve,  15  Ind.  634 ;  Beck  v.  Hanscom,  29  N.  H.  213. 

236.  In  Wardens  of  Christ's    Church  v. 

^  Tennessee  &c.  E.  Co.  ii.  East  Ala-  Pope,  8  Gray  (Mass.),  140,  the  vestry 

bama  B.  Co.,  73  Ala.  426.  of  a  religious  society  was  held  entitled 

'  Rex   0.  Bellinger,   4  T.  R.  810,  to  transact  business  in  the  absence  of 

823 ;  Rex  o.  Miller,  6  T.  R.  268,  278;  both  wardens,  a  majority  of  all  their 

Rex  v.  Thornton,  4  East,  294,  307;  members  being  present,  although  it 

Rex  V.  Buller,  8  East,  389;  Rex  v.  had   been   voted    at  several  annual 

Devonshire,  1  Barn.  &  C.  609,  614 ;  meetings  that  one  warden  and  four 

Re  St.  Mary's  Church,  7  Serg.  &  R.  vestrymen  constitute  a  quorum  for 

(Pa.)  517 ;   Ex  parte  Rogers,  7  Cow.  ,  the  transaction  of  business. 
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as  if  an  election  were  ordered  to  be  made  by  tbree  distinct 
corporations,  in  which  case  a  majority  of  each  corporation 
must  meet  in  order  to  constitute  an  elective  assembly."^ 

§  3917.  Rule  in  Case  of  Unfilled  Vacancies.  —  It  is  even 
held  that  a  good  elective  assembly  cannot  be  had  without  the 
presence  of  such  a  number  of  persons  as  will  constitute  a 
majority  of  the  entire  definite  number,  although  the  number 
present  may  constitute  a  majority  of  so  many  of  the  entire 
number  as  may  happen  at  the  time  to  be  surviving  and  exist- 
ing;^ otherwise,  by  suffering  without  supplying  diminutions 
of  their,  number  happening  through  death,  resignation,  or 
otherwise,  the  essential  constitution  of  the  body  might  be 
changed.' 

§  8918.  In  the  Case  of  a  Special  Committee  a  Majority 
of  All  must  Concur.  —  There  is  a  mass  of  judicial  authority 
to  the  effect  that  where  the  power  to  make  a  contract  is  vested 
in  a  committee  of  a  municipal,  religious,  eleemosynary,  or 
other  corporation,  a  majority  of  the  committee  must  execute 
the  contract,  or  it  will  not  be  binding  upon  the  corporation. 
In  such  a  case  the  law  does  not  permit  a  second  delegation  of 
authority  * 

§  3919.  Effect  of  the  Disqualification  of  a  Member  of 
the  Quorum.  —  The  natural  conclusion  would  be  that  if  for 
any  reason,  one  whose  vote  is  necessary  to  a  resolution  of  a 
board  of  directors  or  trustees  is  disqualified  from  sitting  and 
voting,  the  resolution  will  be  deemed  not  to  have  been  passed. 
This,  we  shall  see,  is  the  law  in  respect  of  the  passage  of 

'  Eex  V.  Morris,   4  East,  17,  27.  °  Reasoning  of  Abbott,   0.  J.,  in 

Tlie  most  usual    illustration  of  the  the  case  last  cited,  at  p.  615. 

principle  will  be  found  in  the  com-  *  Curtis  v.  Portland,  59  Me.  483 ; 

mon  council  of  a  municipal  corpora-  Female  Orphan  Asylum  v.  Johnson, 

tion,  where  there  must  be  a  majority  43  Me.   180 ;    Hanson  v.  Dexter,  36 

of  a  quorum  of  each  house  to  pass  an  Me.  516 ;  Adams  -o.  Hill,  16  Me.  215 ; 

ordinance.  Howard  v.  Marine  Indus.  School,  78 

*  Rex  V.  Devonshire,  1  Barn.  &  0.  Me.  230 ;  Kupfer  v.  Augusta,  12  Mass. 

609,  and  cases  cited  to  previous  sec-  185;     Damon    v.    Granby,    2    Pick, 

tioa.  (Mass.)  345,  352. 
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resolutions  in  which  some  of  the  directors  are  directly  and 
personally  interested,  such  as  resolutions  concerning  their 
own  salaries}  But  it  does  not  follow  from  this  that,  in  the 
absence  of  a  statute  so  providing,  what  would  disqualify  a 
judge  of  one  of  the  ordinary  judicial  courts  from  sitting  in  a 
given  case,  will  disqualify  a  director  or  trustee  of  a  corpora- 
tion. An  analogy  has  been  rather  sought  in  the  case  of 
ministerial  public  officers.  Thus,  where  a  certain  prescribed 
majority  of  the  governing  committee  of  a  social  club  liave 
power  to  expel  a  member,  the  fact  that  one  member  of  this 
tnajority,  who  voted  for  the  expulsion,  is  related  to  the  mem- 
ber of  the  committee  or  club  who  has  moved  for  the  expul- 
sion, does  not,  it  has  been  held,  render  the  resolution  of 
expulsion  invalid.^  So,  where,  under  the  charter  of  a  city, 
alienage  was  a  disqualification  for  membership  in  the  board 
of  aldermen,  yet  the  fact  that  the  vote  of  an  alien  member 
was  necessary  to  the  passage  of  an  ordinance  did  not  ren- 
der it  void;  since,  while  sitting  and  voting  unchallenged,  he 
was  a  de  facto  member.' 

§  3920.  What  is  a  Quorum  where  the  Directory  has  heeii 
Enlarged  hy  a  Consolidation  with  Another   Corporation.  — 

An  original   charter   granted    by   the    State    of  Connecticut 

1  Post,  §  4381. 

'  Loubat  V.  Leroy,  15  Abb.  N.  0.  guinity,    see    Oakley    v.  Aspinwall, 

(N.  Y.)  14;  ante,  §  893.    That  a  judge  8  N.  Y.  547.    And  decide  with  the 

is  bound  to  sit  notwithstanding  a  near  concurrence  of  only  four:  Ibid.    That 

relative  is  a  party,  if  the  statute  law  a  constitutional  amendment  required 

makes  no  provision  for  substituting  to  be  proposed  to  the  people  by  "two- 

f.nother  judge,  see  Re  I^efe,  2  Barb,  thirds  of  each  house"  of  the  Legisla- 

Ch.  (N.  Y.)  39.    Case  in  which  Chan-  ture  is  well  proposed  by  a  quorum  of 

cellor  Kent  was    obliged    to  sit  al-  two-thirds  of  each  house,  —  see  State 

though    his    brother   was    a   party :  v.  McBride,  4  Mo.  303 ;  g.  c.  29  Am. 

Mooers  v.  White,  6  Johns.  Oh.(N.  Y.)  Dec.  636;  Green  v.  Weller,  32  Miss. 

360.     That    an    objection    on    this  650,  677.    That  an  act  of  incorpora- 

ground  may  be  waived,  and  that  a  tion  requiring  the  "  assent  of  at  least 

party  is  deemed    to    acquiesce   who  two-thirds  of    each    house"  is  well 

does  not  reasonably  object,  see  Page  passed  by  two-thirds  of  a  quorum  of 

V.  Faiackerly,  36  Barb.  (N.  Y.)   392.  each     house,  —  see    Southworth    v. 

That  a  court  required  to  consist  of  Palmyra  &c.  B.  Co.,  2  Mich.  287. 

eight  judges  may  act  by  seven,  it  one  '  Satterlee    v.  San   Francisco,   23 

is  incompetent  by  reason  of  consan-  Oal.  314. 
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required  four  directors  to  constitute  a  quorum.  The  company 
was  afterwards  merged  with  a  corporation  chartered  by  Rhode 
Island,  whose  charter  was  silent  as  to  the  number  required. 
By  the  contract  of  merger,  which  was  affirmed  by  the  Rhode 
Island  Legislature,  the  latter  company  surrendered  its  fran- 
chises,  powers,  and  privileges  to  the  Connecticut  company; 
and  the  Connecticut  Legislature,  by  an  act  confirming  the 
merger,  declared  that  all  the  rights  of  the  old  company  in  this 
State  should  be  preserved  to  the  new  one.  It  was  held  that, 
after  the  merger,  four  only,  and  not  a  majority,  were  necessary 
for  a  quorum.^ 

§  3921.  By-law  Fixing'  Quorum  at  liess  than  a  Majority. 

It  has  been  held  that  a  by-law  is  valid  which  provides  that  a 
quorum  of  the  directors  may  consist  of  a  less  number  than  a 
majority.  A  charter  declared  that  the  corporate  powers 
should  be  exercised  by  a  board  of  twenty-three  directors.  It 
omitted  to  prescribe  the  number  necessary  for  a  quorum,  but 
gave  power  to  make  such  by-laws  as  the  board  should  judge 
necessary.  It  was  held  (1)  that  a  by-law  declaring  five  direct- 
ors—  or,  in  the  absence  of  the  president,  seven  —  a  quorum 
for  the  transaction  of  the  ordinary  business  of  the  company 
was  valid;  (2)  that  an  assignment  of  securities  to  a  very  large 
amount,  made  under  the  corporate  seal,  to  secure  to  the 
assignee  an  admitted  debt  arising  in  the  business  of  the  com- 
pany, was  "ordinary  business  of  the  company,"  which  such 
quorum  might  direct.  In  the  view  of  the  court,  the  fact  of 
the  transaction  being  small  or  large,  could  not  affect  the  ques- 
tion whether  it  was  "  ordinary  business."  Though  such  pledge 
or  assignment  was  of  the  principal  part  of  the  assets  of  the 
corporation,  to  a  creditor  who  was  pressing  for  payment  of  a 
very  large  demand,  yet,  as  it  was  not  made  with  the  design  of 
going  into  insolvency,  but  to  relieve  the  corporation  from 
embarrassment  and  enable  it  to  continue  its  business, — the 
transaction  should  be  deemed  included  in  the  authority  dele- 
gated to  the  five  directors:^  a  doubtful  holding  indeed. 

1  Lane  v.  Brainerd,  30  Conn.  565.  =  Hoyt  v.  Thompson,  5  N.  Y.  320. 
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§  3922.  Whether  Ex  Officio  Trustees  not  a  Part  of  the 
Quorum.  —  There  is  a  holding  in  New  York  to  the  effect  that 
ex  officio  trustees  are  not  necessarily  a  part  of  the  quorum. 
Three  societies  were  authorized  by  statute  to  choose  three  trus- 
tees each,  to  take  and  hold  real  estate,  and  erect  a  hall  thereon 
for  the  use  of  the  three;  and  the  statute  also  provided  for  two 
ex  officio  trustees,  making  eleven  in  all;  and  declared  that  it 
should  be  lawful  for  the  board  of  trustees,  or  a  majority  of 
them,  to  mortgage  the  land.  It  was  held  that  a  mortgage  exe- 
cuted by  five  of  the  nine  chosen  trustees  might  be  presumed 
to  have  been  executed  with  the  concurrence  of  a  majority  of 
the  board.*  This  holding  does  not  seem  to  be  sound.  Ex 
officio  trustees  are  either  trustees  or  they  are  not  trustees.  If 
they  are  trustees,  it  makes  no  difference  how  they  happen  to 
be  such;  they  possess  the  powers  and  the  rights  of  other  trus- 
tees, and  are  hence  necessary  to  make  up  a  majority  which 
alone  can  bind  the  corporation  in  extraordinary  matters. 
Where  a  statute  authorized  an  agricultural  society,  by  vote  of 
five  of  its  directors,  to  sell  and  dispose  of  its  property  and 
invest  the  proceeds,  and  the  board  of  directors  consisted  of 
the  president,  the  secretary,  the  treasurer,  and  five  directors, 
the  officials  named  being  directors  ex  officio,  and  at  the  meet- 
ing of  the  board  convened  to  act  under  the  statute  there  were 
present  the  president,  the  secretary,  and  four  directors,  all  of 
whom  voted  to  sell  the  property,  —  it  was  held  that  the  sale  was 
valid,  since  the  ex  officio  directors  were  as  much  entitled  to 
vote  as  those  specifically  called  directors.^ 

§  3923.  Ifumher  that  may  Act  In  Ministerial  Matters.  — 

In  ministerial  matters,  such  as  may  be  delegated  under  prin- 
ciples elsewhere  discussed,^  a  •majority  may  act,  so  as  to  bind 
the  rest;  or  even  a  less  number  may  act  by  delegation  or 
appointment.  Applying  this  principle,  it  has  been  held  that 
where  an  unincorporated  company  was  organized  and   three 


'  Miller  v.  Chance,   3    Edw.  Oh.  Houseman,    81    Mich.   609;   s.  c. 

(N.  Y.)  399.  N.  W.  Rep.  15. 
2  Kent    County    Agric.    Soo.     v.  ^Post,  §  3947. 
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persons  were  appointed  as  managers  for  the  first  year,  with 
authority  to  commence  business  when  sufficient  capital  should 
be  subscribed,  paid  in  or  secured,  and  two  of  these  managers 
incurred  an  indebtedness  for  materials  with  which  to  com- 
mence business,  all  the  members  were  bound  to  pay  this 
indebtedness  as  partners.  The  court  laid  stress  on  the  fact 
that  it  did  not  appear  that  the  two  had  not  acted  with  the  con- 
sent of  the  third,^  and  that  it  was  not  neceasary  that  the  third 
should  be  corporeally  present.^  There  is  an  English  holding 
to  the  effect  that  where  directors  of  a  company,  acting  within 
their  authority,  resolve  that  all  the  powers  of  the  directors, 
other  than  to  make  calls,  be  delegated  to  three  of  the  directors 
as  a  committee,  but  the  resolution  does  not  appoint  a  quorum, 
although  unanimity  of  the  committee  might  not  be  necessary 
to  make  their  acts  valid,  they  must  all  be  present  at  a  meeting; 
and  they  have  no  power  to  appoint  other  members  of  the  com- 
mittee, either  in  addition  to,  or  to  fill  a  vacancy  in,  the  com- 
mittee.* 

§  3924.  Acts  of  Directory  Composed  of  Excessive  Number. 

The  action  of  the  directory  of  a  corporate  body  composed  of  a 
greater  number  than  allowed  by  the  charter,  is  none  the  less 
valid  and  binding,  if  the  stockholders  do  not  complain,  but 
acquiesce.* 

§  3925.  Directors  N"o  Power  to  Exclude  Some  of  their 
Board.  —  From  what  has  preceded,  it  must  follow  that  the 
stockholders  are  entitled  to  have  the  business  of  the  corpo- 
ration controlled  by  the  whole  board  which  they  have  law- 
fully elected;  and  hence  it  is  not  competent  for  a  majority  of 
the  board  to  exclude  a  minority,  or  even  a  single  member;* 
and  it  would  seem  equally  to  follow  that,  after  such  an  unlaw- 


'  As  to  the  presumption  of  such      Asso.,  8  Eail.  Corp.  L.  J.  227;  s.  c.  62 
consent,  see  post,  §5  3926,  3927,  4357.       L.  T.  (n.  s.)  873;  59  L.  J.  Chan.  616. 

'  Wells  V.  Gates,  18  Barb.  gST.  Y.)  •  Hax  v.  Davis  Mill  Co.,  39  Mo. 

554,  558.  App.  453. 

'  Ke  Liverpool  Household  Stores 

'  State  V.  Ohio  &c.  E.  Co.,  6  Ohio  0.  C.  414. 
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ful  exclusion,  there  is  no  board  remaining  which  is  compe- 
tent to  act  so  as  to  bind  the  corporation,  in  the  absence  of 
circumstances  of  estoppel. 

§  3926.  Presumption   in   Favor    of   Regular  Action.  —  A 

general  presumption  of  validity  attends  the  acts  of  corporate 
directors  at  the  outset,  where  nothing  to  the  contrary  appears; 
and  it  has  been  sajd  that  "when  the  act  purports  to  be  the 
act  of  the  board,  it  may  be  presumed  that  it  was  the  act  of  the 
majority  until  the  contrary  is  shown."  ^  But  where  the  facts 
are  disclosed,  and  they  show  nothing  more  than  an  assent  by 
the  directors  separately  and  without  consultation,  then  the 
conclusion  ought  to  be  that  the  act  does  not  bind  the  corpo- 
ration, unless  soTnething  further  is  disclosed,  as,  for  instance,  a 
custom  of  acting  that  way,  or  a  ratification.*  What  is  evidence 
of  assent  where  the  particular  member  is  present  at  a  meeting 
of  the  board,  is  elsewhere  considered.'  If  a  director  be  present 
at  the  adoption  of  a  resolution  and  aware  of  what  is  being 
done,  and  makes  no  opposition  to  its  adoption,  he  must  be 
presumed  to  have  assented  to  it.  But  if  such  proceeding  be 
merely  preliminary  to  a  decision  by  a  subsequent  vote  of  the 
stockholders,  on  a  question  so  important  as  the  consolidation 
of  the  corporation  with  another  corporation,  which  can  only 
be  ultimately  decided  by  the  vote  of  all  the  stockholders,  and 
not  of  the  board  of  directors,  such  consent,  so  given  by  a 
member  of  the  board  of  directors,  who  is  also  a  stockholder, 
does  not  estop  him  from  afterwards  objecting  to  the  consol- 
idation.* 

§  3927.  Extent  of  This  Presumption.  —  This  presumption 
includes  the  presumption  that  the  Tneeting  of  a  board  of  direct- 

'  Despatch  Line  v.  Bellamy  Man.  Tenney  «.  East  Warren  Lumber  Co., 

Co.,  12  N.  H.  205;  s.  c.  37  Am.  Dec.  43  N.  H.  343. 

203,  per  Parker,  C.  J.    It  has  been  '  ^wte,  §  3908 ;  with  which  compare 

held  competent  evidence,   that  is  suffl-  post,  §  3938. 

cient  presumptive  proof, /or  a  sirangiej-,  '  Post,  §  4357,  et  seq. 

of  the  concurrence  of  a  quorum  of  a  •  Mowrey  v.  Indianapolis  &c.   R. 

board  of  directors  of  a  corporation,  to  Co.,  4  Biss.  (U.  S.)  78. 
show  that  they    assented   separately. 
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ors  at  which  a  given  resolution  M'as  passed  was  regularly- 
convened.*  Tlius,  where  the  validity  of  an  act  done  at  a 
special  meeting  of  the  board  of  directors  of  a  corporation  is 
drawn  in  question,  on  the  ground  that  some  of  the  directors 
were  not  notified  to  attend  the  meeting,  the  burden  is  on  the 
party  attacking  the  regularity  of  the  proceedings  to  show 
that  the  directors  in  question  were  not  in  fact  notified.  If  it 
appear  that  a  meeting  was  held,  and  that  a  quorum  was  pres- 
ent, it  will  be  presumed,  in  the  absence  of  evidence  to  the 
contrary,  that  due  notice  was  given,  and  that  all  steps  neces- 
sary to  constitute  it  a  regular  and  valid  meeting  were  taken.^ 
This  is  especially  so  where  the  minutes  of  the  corporation 
recite  that  notice  had  been  given,  but  do  not  state  in  what 
■manner  it  was  given.'  So,  where  an  ofiicer  of  a  corporation  is 
required  to  be  chosen  by  ballot,  and  the  record  of  his  election 
does  not  specify  the  mode,  the  legal  presumption  is  that  he 
was  chosen  by  ballot.^  So,  where  unanimity  is  necessary  to 
the  legal  authority  to  make  an  order  on  the  books  of  the  cor- 
poration, and  such  order  was  entered  of  record,  it  should  be 
presumed  to  have  been  made  with  the  unanimity  required, 
although  that  fact  does  not  appear  in  the  record.^  Where  the 
charter  of  a  corporation  required  that  two-thirds  should  be 
assembled  for  the  transaction  of  business,  and  it  appeared 
from  the  minutes  that  "  after  due  invitation,  the  corporators 
met" — it  was  held  that  this  was  sufficient  to  prove  a  meeting 
of  two-thirds,  as  the  custom  had  not  been  to  mention  the 
names  or  number  of  those  present.*  So,  where  the  by-laws  of 
a  corporation  required  the  meetings  to  be  held  at  the  counting- 
room  of  the  corporation,  and  it  appeared  from  the  records  that 
a  meeting  was  held  at  the  dwelling-house  of  the  general  agent 

^  Sargent    v.    Webster,     13    Met,      Oas.  27.    Compare  Harding  v.  Vande- 
(Mass.)  497;  s.  c.  46  Am.  Dec.  743;      water,  40  Oal.  78. 
Chouteau  Ins.  Co.  v.  Holmes,  68  Mo.  *  Blanchard  v.  Dow,  32  Me.  557. 

601 ;  s.  c.  30  Am.  Rep.  807.  »  Lexington  v.  Headley,   5    Bush 

'  Post,  §5  3935,  5029.  .,  (Ky.),  508. 

'  Granger  v.  Original  Empire  &c.  "  Commonwealth    v.    Woelper,    8 

Co.,  59  Cal.  678;   s.  c.  9  Am.  Corp.      Serg.  &  E.  (Pa.)  29;  s.  c.  8  Am.  Dec. 

628. 
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and  clerk,  without  stating  that  it  was  at  the  counting-room  of 
the  corporation,  and  tliere  was  no  other  evidence  in  reference 
thereto,  —  it  was  held  that  the  court  would  presume  that  their 
counting-room  was,  for  the  time  being,  at  that  place.^  Where 
an  act  of  incorporation  directed  in  what  manner  the  first 
meeting  of  the  corporation  should  be  called,  and  it  was  shown 
that  at  the  first  meeting  the  proper  officers  were  elected  in  due 
form,  and  no  defects  were  shown  in  the  subsequent  proceed- 
ings of  the  corporation  for  twenty  years  or  more,  —  it  was 
held  that  there  was  sufficient  presumptive  proof  of  its  original 
organization,  although  it  did  not  appear  how  the  first  meeting 
was  called.^  So,  if  the  clerk  of  a  corporation  is  present  when 
a  vote  approving  his  election  is  passed,  and  he  himself  records 
the  vote,  his  acceptance  of  the  office  will  be  presumed.' 

§  3928.  Ratification  of  Acts  Done  by  Less  than  the 
Requisite  Number.  —  The  act  of  less  than  a  quorum  may  be 
ratified  by  the  quorum  and  thus  become  binding  upon  the  cor- 
poration. Thus,  at  two  meetings  of  an  insurance  company, 
losses  were  allowed  by  directors,  there  being  no  quorum 
present  at  either  meeting.  It  was  held  that  "the  vote  of  a 
quorum  to  assess  their  members  to  pay  these  losses,  or  to  pay 
the  debts  incurred  to  meet  them,  was  a  distinct,  unequivocal 
evidence  of  ratification  of  their  allowance  and  payment."^  The 
rule  is  said  to  be  settled  that  where,  at  a  meeting  of  a  board 
of  directors  of  a  corporation  formed  for  purposes  of  pecuniary 
profit,  an  act  is  ordered  to  be  done,  without  objection,  either 
then  or  subsequently  made,  to  the  regularity  of  the  meeting 
by  any  director  or  stockholder,  and  the  act  thus  authorized  is 
afterward  performed,  its  legality  cannot  afterward  be  ques- 
tioned in   a  suit  in  equity  on   the  ground  of  irregularity.* 

'  McDaniels  v.  Flower  Brook  Man.  *  Atlantic  &c.  Ins.  Oo.  v.  Sanders, 

Co.,  22  Vt.  274.  36  N.  H.  252,  270;  Hanson  v.  Dexter, 

'  Society  of  Middlesex  Husband-  36  Me.  516.     Contra,  Price  v.  Grand 

men  &c.  v.  Davis,  3  Met.  (Mass.)  133.  Kapids  &c.  R.  Co.,  13  Ind.  58. 

'  Delano  v.  Smith  Charities,   138  '  Samuel  v.   Holladay,   1  Woolw. 

Mass.  63.  (U.  S.)  400. 
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Upon  a  principle  already  suggested,*  where  two  agents  are 
appointed  by  a  parish  to  make  an  entry  on  land,  an  entry  by 
one  alone  does  not  pursue  the  authority;  but  the  parish  may 
avail  themselves  of  sucrh  entry  by  bringing  their  action  upon  it, 
which  will  be  a  ratification.^  Where  there  is  a  power  to  act, 
but  the  action  is  irregularly  done,  unquestionably  the  same 
body  may  cure  the  defect  by  subsequent  action.  But  where 
there  is  no  poiver  to  act,  the  body  which  has  assumed  to  act 
without  power  cannot  ratify.^  If  this  distinction  is  kept  in 
mind,  the  proprietj'  of  a  decision  will  be  seen,  where  it  was 
held  that  where  a  board  of  directors  had  passed  a  resolution 
for  the  payment  of  a  salary  to  one  of  their  members,  to  which 
resolution  his  own  vote  was  necessary,  whereby  the  resolution 
was  not  in  fact  adopted,  it  did  not  become  adopted  by  the 
approval,  at  a  subsequent  meeting,  of  the  minutes  of  the  meet- 
ing at  which  the  resolution  was  thus  attempted  to  be  passed.* 
The  approval  of  the  minutes  at  the  subsequent  meeting  was 
simply  an  assertion  by  the,  directors  that  the  secretary  had 
properly  recorded  them.*  Doubtless  the  subsequent  passage 
of  a  resolution  to  which  the  vote  of  the  beneficiary  director 
was  not  necessary,  would  have  cured  the  previous  defect. 

§  3929.  Power  of  a  Quorum  to  Contract  with  their  Own 
Members.  —  It  is  perfectly  clear  from  the  foregoing  premises 
that  where  a  bare  quorum  is  assembled,  no  contract  can  be 
made  with  a  member  of  that  quorum,  because  such  a  contract 
requires  his  concurrence,  and  he  cannot  be  on  both  sides  of 
the  same  contract.  As  to  that  contract  he  is  not  a  director, 
but  is  a  stranger;  and  when  he  steps  out  of  the  bare  quorum 
and  assumes  the  attitude  of  a  stranger,  the  quorum  is  broken. ° 
In  one  case  involving  this  question,'  the  act  incorporating  the 
company  did  not  specify  what  number  of  directors  should  con- 

1  Ante,  §§  726,  3911. 
"  First    Parish  v.  Cole,    3   Pick.  "■  Ibid. 

(Mass.)  232.  °  See,  upon  this  subject,  Miner  v, 

'  Post,  §  5287.  Belle  Isle  Ice  06.,  93  Mich.  97. 

*  Davis  Mill    Co.   v.  Bennett,   39  '  Van  Hook   o.   SomervUle   Man. 

Mo.  App.  460.  Co  ,  5  N.  J.  Eq.  137. 
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stif.ute  a  quorum,  but  that  a  board  of  five  should  have  the 
management  of  the  stock,  property,  and  concerns  of  the  com- 
pany, one  of  whom  was  to  be  president.  By  other  provisions 
the  president  and  directors,  or  a  majority,  had  power  to  act 
in  specified  cases,  such  as  calling  in  stock,  appointment  of 
agents,  etc.  The  president  and  two  of  the  directors  met  and 
made  a  mortgage  of  the  company's  property  to  one  of  the  lat- 
ter. Chancellor  Halsted  refused  to  recognize  this  action  as 
valid,  on  the  ground  that  a  member  of  a  corporation  contract- 
ing with  it  is  regarded,  as  to  that  contract,  as  a  stranger.  But 
where  the  board  of  directors  of  a  corporation  consisted  of 
eleven,  all  of  whom  convened  at  a  meeting  of  the  board,  and  at 
such  meeting  the  board  adopted  a  resolution  under  which  a 
deed  of  trust  of  its  assets  was  executed,  which  deed  secured 
and  preferred  four  of  its  directors  who  were  its  creditors  and 
who  were  present  and  voted  for  the  resolution,  and  six  disin- 
terested directors  voted  for  it  and  one  voted  against  it,  it  was 
held  a  valid  act  of  the  corporation;  since  seven  of  the  directors 
constituted  a  quorum,  and  the  resolution  was  carried  not  only 
by  a  majority  of  the  quorum,  but  by  a  majority  of  those  pres- 
ent who  were  disinterested.'  A  similar  conclusion  has  been 
reached  in  other  cases.  In  a  case  before  the  Supreme  Court 
of  lowa,^  the  by-laws  provided  that  the  president  and  two 
directors  should  constitute  a  quorum.  At  a  meeting  at  which 
the  president  and  two  directors  only  were  present,  a  sale  of  the 
property  of  the  corporation  was  made  to  the  president.  The 
transaction  being  free  from  the  taint  of  fraud,  the  validity  of 
this  sale  was  confirmed.  One  of  the  judges  reasoned  thus: 
"  Since  the  president  and  two  of  the  directors  constituted  a 
quorum,  it  was  competent  for  two,  being  a  majority  of  that 
quorum,  to  bind  the  corporation;  and  if  two  were  able  to  act, 
even  as  against  the  opposing  vote  of  the  other,  they  could,  a 
fortiori,  act  without  his  concurrence."*  This  reasoning,  of 
course,  assumes  that  a  person  incapacitated  to  act  (because  a 

1  Foster  r.  MuUanphy  Planing  Mill  »  P«r  Cole,  J.,  J6id.,  p.  288.    See 
Co.,  92  Mo.  79,  88.  also   St.  Louis  v.  Alexander,  23  Mo. 

2  Buell  V.  Buckingham,  16  Iowa,  483,  489. 
284;  s.  c.  85  Am.  Dec.  516. 
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director  is  the  corporation's  trustee)  may  yet  constitute  an 
essential  factor  in  the  quorum  for  action.  It  is  perfectly  clear 
that  a  member  of  a  corporation  is  not  incapacitated  by  such  a 
circumstance  from  dealing  with  the  corporate  body;'  it  is 
equally  plain  that  a  member  of  a  bare  quorum  ceases  to  be 
such  the  moment  that  the  subject  of  his  own  contract  with 
the  corporation  is  taken  up.  Such  contracts,  always  so  fragrant 
with  suspicion,  ought  at  least,  on  the  side  of  the  corporation, 
to  be  concurred  in  by  a  majority  of  the  whole  board. 

§  3930.  Place  of  the  President  In  the  Quorum.  —  It  is  not 

necessary  that  the  president  of  a  corporation  should  be  pres- 
ent at  the  meeting  of  the  board  of  directors  at  which  a  vote 
authorizing  the  doing  of  a  corporate  act  is  passed.  "The 
president  and  directors"  is  said  to  be  a  convenient  and  very 
common  mode  of  designating  the  board  of  directors  in  their 
aggregate  capacity;  but  it  does  not  render  the  presence  of  the 
president  essential,  unless  otherwise  required  by  the  charter 
or  by-laws.^  But  the  president,  being  almost  always,  and 
under  most  systems  necessarily,  a  director,  counts,  in  making 
up  the  quorum,  as  a  director.  Thus,  where  the  charter  of  a 
bank  required  seven  directors  to  make  a  board,  and  declared 
the  president  to  be  entitled  to  all  the  powers  and  privileges  of 
a  director,  the  president  and  six  directors  were  held  to  consti- 
tute a  sufficient  board  to  satisfy  the  requisitions  of  the  charter.^ 
So,  where  there  -were  five  trustees,  of  whom  the  president  was 
one,  a  report  signed  by  the  president  and  two  trustees  was  held 
to  comply  with  a  statute*  requiring  it  to  be  "signed  by  the 
president  and  a  majority  of  the  trustees."' 

§  3931.  When   Take  the  Sense  of  the  Stockholders. — In 

joint-stock  corporations  the  directors  cannot  perform  what  are 

1  1    Kyd  on  Corp.   180;    Ang.   &     Watts  (Pa.),  385;  «.  c.  26  Am.  Dec. 
Ames    on    Corp.,   §  233;   Worcester     75,  per  Gibson,  C.  J. 
Turnp.  Oo.  v.  Willard,  5  Mass.  80;  '  Sargent    v.    Webster,    13    Met. 

s.  c.  4  Am.  Dec.  39 ;  Gilmore  v.  Pope,      (Mass.)  497 ;  s.  c.  46  Am.  Dec.  743. 
5  Mass.  491 ;  Berks  &c.  Turnp.  Koad  '  Bank  of  Maryland  v.  Ruff,  7  Gill 

V.  Myers,  6  Serg.  &  R.  (Pa.)  12;  s.  c.  9     &  J.  (Md.)  448.  , 

Am.  Dec.  402 ;  Gordon  v.  Preston,  1  *  N.  Y.  Laws  1848,  ch.  40,  §  12. 

'  Glen's  Falls  Paper  Oo.  v.  White,  18  Hun  (N.  Y.),  214. 
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called  constituent  acts  without  convening  the  stockholders, — 
as,  for  instance,  increasing  or  diminisldng  the  capital  stock,^ 
or  otherwise  essentially  changing  the  purpose  for  which  the 
corporation  was  formed,  or  putting  an  end  to  its  existence  or 
operations.  So,  it  has  been  held  that  a  majority  of  the  board 
of  directors  of  a  passenger  railway  company,  though  control- 
ling a  majority  of  the  stock,  have  no  power,  without  special 
authority  in  their  charter,  to  execute  a  lease  of  the  road  and 
property  without  first  submitting  the  question  to  the  stock- 
holders at  a  meeting  called  in  accordance  with  their  charter.^ 
But,  as  we  have  already  seen/  there  are  cases  where  the  trus- 
tees, and  not  the  body  of  members,  are  the  corporation, — that 
is  to  say,  the  body  which  has  been  incorporated.  In  such  a 
case  the  members  cannot  perform  any  corporate  act,  though 
no  reason  is  perceived  why  the  trustees  may  not  assemble 
them  for  the  purpose  of  taking  their  advice  as  to  any  proposed 
line  of  action.  Thus,  it  has  been  held  that  a  resolution  passed 
at  a  general  meeting  of  a  religious  corporation,  though  a  major- 
ity of  the  trustees  are  present  and  concur,  is  not  a  corporate 
act.* 

§  3932.   Majority  can  Act  only  at  a  Kegular  Meeting'.  — 

The  cases  which  hold  that,  a  majority  of  a  definite  body  being 
assembled,  a  majority  of  those  assembled  may  act,*  imply  that 
the  quorum  is  regularly  assembled,  either  in  regular  or  stated 
meeting,  or  else  upon  due  notice.^  In  general,  the  mere  acci- 
dental assembly  of  a  majority  of  persons  who  are  directors  of 
a  company  does  not  constitute  a  legal  board;'  and  the  acts  of 


1  Ante,  §§  86,  956,  2076.  son,  23  N.  H.  555 ;  s.c.  55  Am.  Dec.  207. 

2  Martin  v.  Continental  Pass.  E.  '  Hoyt  v.  Bridgewater  Copper  M. 
Co.,  14  Phila.  (Pa.)  10.  Co.,  6N.  J.   Eq.  253,  275;  Hillyer  v. 

^  Ante,  §  16.  Overman  S.  M.  Co.,  6  Nev.  51;  0am- 

*  Oammeyer    v.    United    German  meyer  v.  United  German  Lutheran 

Lutheran    Churches,    2    Sandf.    Oh.  Churches,  2  Sandf.  Oh.  (N.  Y.)  186, 

(N.  Y.)  186.  229.     Contra,  State  v.  Smith,  48  Vt. 

'  Ante,  §  3914.  266;  "Waite  v.  Windham  Mining  Co., 

"  Despatch  Line  v.  Bellamy  Man.  37  Vt.  608;  Bank  v.  Rutland  &c.  R. 

Co.,  12  N.  H.  205;  s.  c.  37  Am.  Dec.  Co.,  30  Vt.  159;  Barcus  v.  Hannibal 

203,  207.     Compare  Edgerly  v.  Emer-  &c.  R.  Co.,  26  Mo.  102. 
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directors,  at  a  meeting  irregularly  called,  as  where  notice 
of  the  meeting  is  not  given  to  some  of  the  directors, — is  not 
binding  on  the  corporation  unless  ratified.*  The  settled  law 
is  said  to  be  "that  in  case  of  a  definite  body,  like  a  board  of 
bank  directors,  a  majority  must  be  present  at  a  regular  meet- 
ing, or  at  a  special  meeting  notified  according  to  by-law,  if 
there  be  any,  or  otherwise  reasonably  notified  to  all  the 
members  (excepting  perhaps,  cases  of  absence  at  a  distance) 
without  fraud  or  attempt  at  surprise;  and  at  such  meeting  a 
majority  of  those  present  can  act  for  the  whole.'"  When, 
therefore,  a  corporate  by-law  declared  that  "a  majority  vote  of 
the  directors  shall  at  all  times  determine  the  action  of  that 
body,"  it  was  held  that  this  meant  a  majority  of  a  quorum, 
present  at  a  meeting  of  the  directors,  within  the  meaning  of 
the  above  rule.'  So,  where  the  validity  of  a  mortgage  was  called 
in  question,  and  it  did  not  appear  that  it  had  been  assented  to 
by  all  the  directors  at  any  meeting,  or  even  separately;  that 
there  had  been  no  meeting  and  consultation  of  the  whole  board 
at  which  a  vote  of  the  majority  authorized  the  mortgage  to  be 
executed;  nor  that  therehadbeenany  meeting  regularly  noti- 
fied or  held  at  some  regular  period  at  which,  though  all  did 
not  appear,  a  majority  assembled  and  assented  to  the  making 
of  the  mortgage  by  a  majority  vote;  but,  on  the  contrary,  that 
the  assent  was  given  by  two  of  the  directors  only,  and  that 
there  was  nothing  to  show  that  the  third  had  an  opportunity 
to  act, — it  was  held  that  the  mortgage  was  void.* 

§  3933.  Meet  outside  the  State.  —  Whether  the  corporators 
at  large  can  hold  a  meeting,  for  the  purpose  of  organizing  or 
doing  any  other  constituent  act  outside  the  State,°  it  is  gener- 

'  Gordon  t;.  Preston,  1  Watts  (Pa.),      Am.   Dec.  743;  Oahill  v.  Kalamazoo 
385;  8.   c.   26  Am.  Dec.  75;  Stow  i;.      Ins.  Co.,  2  Dougl.  (Mich.)  124;  a.  c. 
Wyse,  7  Conn.  214 ;  s.  c.  18  Am.  Dec.      43  Am.  Dec.  457, 
«9.  "  Foster     v.    MuUanphy  Planing 

»  Lockwood    i;.    Mechanics'    Nat.      Mill  Co.,  92  Mo.  79,  89. 
Bank,  9  E.  I.  308 ;  s.  c.  11  Am.  Eep.  *  Despatch  Line  v.  Bellamy  Man. 

253,266.  See  also  Sargent  a.  Web-  Co.,  12  N.  H.  205;  s.  c.  37  Am.  Dec. 
ster,   13  Met.   (Mass.)  497;  s.  c.  46      203. 

'  Ante,  §  694. 

2855 


3  Thomp.  Corp.  §  3931.]     directors. 

ally  agreed  that  the  directors,  being  but  officers  or  agents,  can 
hold  meetings  outside  the  State  for  the  transaction  of  the 
ordinary  business  of  the  corporation/ — as  for  instance,  to 
appoint  a  secretary;^  or  confer  power  upon  an  agent  to  execute 
a  deed;*  and  their  minutes  may  be  used  as  evidence  of  their 
acts,  even  though  their  meetings  appear  to  have  been  held 
out  of  the  chartering  State.*  And  even  if  they  have  no  such 
power,  it  seems  a  sound  conclusion  that  a  stockholder  will  not 
be  heard  to  raise  the  objection,  if  he  has  attended  previous 
meetings  at  the  same  place  without  ever  having  objected  to 
their  being  held  at  such  place.® 

§  3934.  When  Record  Need  not  Affirmatively  Show  Notice. 

When  a  quorum  are  present  at  a  meeting  of  directors,  the 
presumption  is  that  proper  notice  was  sent  to  a.\\f  and  one 
court  has  taken  the  unjustifiable  position  that  where  a  quorum 
of  the  directors  of  a  bank  meet,  and  unite  in  any  determina- 
tion, the  corporation  is  bound,  whether  the  other  directors 
are,  or  are  not,  notified.''  A  rule  of  this  kind  opens  the  door 
wide  to  secret  cabals  and  "ring"  management  among  the 
directors.  The  other  rule,  elsewhere  expressed,*  is,  that  every 
member  has  the  right  to  be  present  for  consultation,  and  to 
watch  the  proceedings,  although  he  may  be  in  the  minority, 
and  that  where  this  right  is  ignored,  the  proceedings,  unless 
made  good  by  other  principles,  are  void.  It  is  not  necessary, 
where  the  validity  of  a  corporate  act  is  drawn  in  question, 
that  it  should  appear  from  the  records  of  the  corporation  that 
notice  was  given  to  all  the  directors  of  the  meeting  of  the 
board  at  which  the  act  was  authorized;  since,  as  elsewhere 
stated,'  a  corporation  is  not,  like  a  court  of  justice,  a  body 
that  can  only  speak  by  its  record.     On  the  contrary,  it  is 

1  Ohio  &c.  E.  Co.  V.  McPherson,  35  '  Wood  v.  Boney  (N.  J.),  21  Atl. 

Mo.  13 ;  s.  c.  86  Am.  Deo.  128.  Eep.  574. 

'  McOall  -a.  Byram    Man.   Co.,  6  «  Wells  v.  Eodgers,  60  Mich.  525; 

Conn.  428.  s.  c.  27  N.  W.  Eep.  671. 

•  Arms  V.  Conant,  36  Vt.  744.  '  Edgerly  v.  Emerson,  23  N.  H. 

*  Wood  Hydraulic  &c.  Co.  v.  King,  555;  s.  c.  55  Am.  Dec.  207. 
45  Ga.  34.  «  Ante,  §  708. 

•  Post,  §  5174,  et  seg. 
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sufficient  if  the  fact  that  there  was  no  notice  does  not  appear. 
"  It  would  be  hazardous,"  said  the  Massachusetts  court,  in  an 
opinion  written  by  Shaw,  0.  J.,  "  to  decide  that  every  vote 
passed  by  an  aggregate  body  is  void  if  it  do  not  appear  by 
the  record  that  all  were  notified.  We  believe  it  is  not  usual, 
in  corporate  records,  to  state  how  the  members  were  notified. 
The  presumption  omnia  rite  acta  covers  multitudes  of  defects 
in  such  cases,  and  throws  the  burden  upon  those  who  would 
deny  the  regularity  of  a  meeting  for  want  of  due  notice,  to 
establish  it  by  proof."  ' 

§  3935.  Manner  of  Assemblingr  the  Meeting.  —  Keeping 
in  view  the  principle  that  no  valid  corporate  act  can  be  taken 
by  the  board  of  directors  at  a  special  meeting,  unless  it  has 
been  duly  assembled,^  it  follows  that  where  a  statute,  by-law, 
or  other  governing  instrument,  directs  the  mode  of  assembling 
a  special  meeting,  any  corporate  action  taken  at  a  meeting 
not  so  assembled  will  be  voidable,  in  the  absence  of  unanimous 
consent.  For  instance,  if  the  governing  statute  provides  that 
the  meeting  shall  be  called  by  the  president,  if  there  be  one, 
and  if  not,  by  two  directors,  then  if  there  is  a  president,  two 
directors  cannot  call  a  meeting,  especially  without  conferring 
with  the  president,  and  notifying  him  of  the  objects  and  pur- 
pose of  the  meeting.'  Nor  will  the  refusal  of  the  president  to 
make  the  call  take  such  a  case  out  of  the  rule,  at  least  unless 
an  abuse  of  discretion  is  shown.* 

§  38(36.  WhenKotice  of  the  Meeting  must  he  Given. — The 

circumstances  under  which  notice  of  corporate  meetings  must 
be  given  in  order  that  the  action  taken  thereat  should  be 


'  Sargent    v.    Webster,     13    Met.  Buenaventura  &c.  Co.  v.  Vassault,  50 

(Mass.)  497;  s.  c.  46  Am.  Dec.  743.  Oal.  534  (general  meeting);  Eeilly  ti. 

To  the  same  effect,  see  Chase  v.  Tut-  Oglebay,   25   W.   Va.   36 ;    Smith  v. 

tie,  55  Conn.  455 ;  g.  c.  3  Am.  St.  Eep.  Dorn,  96  Oal.  73;  s.  c.  30  Pac.  Rep. 

64;  12  Atl.  Eep.  874.  1024. 

«  Ante,  §  706;  Thompson  v.  Will-  '  Smith  v.  Dorn,  96  Oal.  73;  «.  c. 

iams,   76  Oal.  153;   «,  c.  9  Am.   St.  30  Pac.  Eep.  1024. 
Eep.   187:    18   Pac.   Eep.   153;    San  *  Ibid. 
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valid,  have  been  already  considered,*  with  the  conclusion  that 
where  the  meeting  is  a  stated  one,^  the  time  and  place  of  which 
is  fixed  by  some  bj'-law  or  regulation,  no  notice  of  it  is  neces- 
sary, but  that  where  it  is  a  special  or  called  meeting,  all  the 
members  must  be  notified  of  it.  But  while  all  the  members 
must  be  notified,  the  principles  already  explained,^  imply  that 
it  is  not  necessary  that  they  should  all  be  present,  in  order  to 
bind  the  corporation  by  their  action.*  It  has  been  held  that 
where  the  manner  of  giving  notice  is  prescribed  by  the  by-laws, 
and  these  by-laws  are  established  by  the  directors,  but  not  by 
the  corporation,  it  is  competent  for  the  directors  to  disregard 
such  a  by-law,  so  far  as  third  persons  dealing  with  the  corpo- 
ration are  concerned;  so  that  if  they  do  disregard  a  by-law 
directing  what  notice  shall  be  given  of  a  special  meeting,  the 
corporation  cannot  set  up  the  irregularity  in  order  to  impair, 
as  towards  third  persons,  the  directors'  acts.*  Where  a  meet- 
ing of  a  board  of  directors  of  a  bank  in  New  Haven  was  called 
by  the  cashier,  in  pursuance  of  instructions  from  the  presi- 
dent, then  in  New  York,  by  personal  notice  to  the  directors 
in  New  Haveu,  without  specifying,  in  such  notice,  the  object  of 
the  meeting,  it  was  held  that  this  was  a  legal  meeting  for 
ordinary  transactions;  and  that  the  giving  of  security  for  a 
debt  of  the  bank,  by  a  mortgage  of  its  real  estate,  was  of  this 
description."  In  the  absence  of  a  statute,  by-law,  or  other 
governing  instrument  prescribing  the  manner  in  which 
notice  shall  be  given,  personal  notice  is  necessary,  and  it 
will  not   be  sufiicient  to  leave  a  copy  of  a  written  notice  at 

r 

'  Ante,  §  707,  et  seq. ;  State  v.  Bon-  Pa.  St.  238 ;  Kersey  Oil  Oo.  ■!;.Oil  Creek 

nell,  35  Ohio  St.  10 ;  People  v.  Batch-  &c.  R.  Co.,  12  Phila.  (Pa.)  374 ;  Doyle 

elor,  22  N.  Y.  128;  Merritt  v.  Farriss,  v.  Mizner,  42  Mich.  332;  Harding  v. 

22  111.  303 ;  Warner  v.  Mower,  11  Vt.  Vandewater,   40  Oal.  77 ;  Farwell  v. 

385.  Houghton  Copper  Works,  8  Fed.  Bep. 

'  In  some  States  notice  of  stated  or  66 ;  State  v.  Ferguson,  31  N.  J.  L.  107, 

annual   meetings    is    required:    San  124;  D'Arcy  v.  Tamar  &c.   B.   Co., 

Buenaventura  &c.  Co.  v.  Vassault,  50  Xi.  E.  2  Ex.  158. 
Oal.  534.  «  Story  v.  Furman,  25  N.  Y.  214. 

'  Ante,  i  708.    And  see  3  Am.  St.  '  Samuel  v.  HoUaday,   1  Woolw. 

Eep.  69,  note,  and  the  following  cases  (U.  S.)  400. 

there  cited:   Pike  Oo.  v.  Eowland,  94  "  Savings  Bank  i;.Davis,80onn.l91. 
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the  usual  place  of  residence  of  a  director.'  The  right  of 
all  the  directors  to  notice  is  founded  on  the  right  of  being 
present  for  the  purposes  of  consultation,  of  which  right 
a  minority  cannot  be  arbitrarily  deprived  by  a  majority.^ 
It  follows  that  proceedings  at  a  special  meeting  held  by  a  bare 
majority  of  the  members  of  a  board  of  directors  of  a  corpora- 
tion, without  notice  to  the  other  members,  are  void,  although 
all  those  present  voted  in  favor  of  the  action  taken,  and  the 
result  would  have  been  the  same  had  the  other  members  been 
present.^  But  all  this  proceeds  upon  the  assumption  that  it  is 
■practicable  to  give  notice;  and  it  has  accordingly  been  held 
that  the  action  of  the  majority  is  not  invalidated  because 
absent  directors,  out  of  the  State,  failed  to  receive  notice  of  the 
meeting.* 

§  3937.  Notice  of  Adjourned  Meetingrs  must  be  Given.  — 

Adjourned  meetings  are  special  meetings,  and  members  not 
present  when  the  adjournment  took  place  must  be  notified. 
Where  a  regular  meeting  of  the  directors  of  a  corporation, 
from  which  some  of  the  members  are  absent,  is  adjourned  to 
a  future  day,  the  hour  of  which  is  not  fixed,  the  meeting,  held 
on  the  day  to  which  the  adjournment  was  had,  is  a  special 
meeting,  of  which  notice  is  required  to  be  given  to  the  absentees 
at  the  regular  meeting;  and  where  no  such  notice  is  given, 
no  act  requiring  the  concurrence  of  a  majority  of  the  quorum 
can  be  done  in  such  a  case;  an  assessment  levied  at  the  adjourned 

^  Bank  of  Little  Eock  v.  McCarthy,  that  it  was  impracticable  to  notify  the 

55  Ark.  473 ;  s.  c.  29  Am.  St.  Eep.  fifth,  and  it  was  held  that  the  mort- 

60;  18  S.  W.  Eep.  759.    It  is  held  that  gage  was  void.    Ibid. 
a  statute  relating  to  the  service  of  notice  '  Oora.  v.  OuUen,  13  Pa.   St.  133 ; 

(Mansf.   Dig.   Ark.  Stat.,  §  206)  does  g.  c.  53  Am.  Dec.  450. 
not  apply  to  notices  of  the  meetings  '  Doernbecher  v.  Columbia    City 

of  business  corporations.    In  this  case  Lumber  Co.,  21  Or.  573 ;  s.  c.  28  Am. 

a  mortgage  securing  an  existing  debt  St.  Eep.  766;  11  Eail.  &  Corp.  L.  J. 

and  further  advances  was   executed  153 ;  28  Pac.  Eep.  899. 
by  the  authority  of  three  members  of  *  Chase  v.  Tuttle,  55  Conn.  455 ; 

a  board  of  five  directors,  at  a  special  g.  c.  3  Am.  St.  Eep.  64 ;  12  Atl.  Eep. 

meeting  at  which  four  were  present  874.     See  also  Halifax  Sugar  Eef.  Co. 

and  participated,  and  of  which  the  v.  Prancklyn,  8  Eail.  &  Corp.  L.  J. 

fifth  had  no  notice.    It  did  not  appear  91. 
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meeting,  in  the  absence  of  the  former  absentees,  is  a  nullity.* 
It  has  been  held  that  a  minority  of  the  directors  of  a  railroad 
company,  although  legally  assembled  pursuant  to  call,  cannot 
lawfully  adjourn  the  meeting  to  a  place  fifty  miles  distant.* 

§  3938.  These  Principles  "Varied  by  Corporate  Usage. — • 

The  foregoing  rules,  like  many  other  rules  respecting  the 
mode  of  corporate  action,'  may  be  overcome  by  proof  of  a 
contrary  habit  or  usage  of  acting  on  the  part  of  the  directors. 
Thus,  if  the  directors  adopt  a  practice  of  giving  their  separate 
assent  to  the  execution  of  contracts  by  their  agents,  it  will 
have  the  same  force  as  if  done  by  a  regular  meeting  of  the 
board;  otherwise  the  public  could  not  deal  with  the  corpora- 
tion in  safety.*  So,  it  has  been  held  that  where  the  articles 
of  association  of  a  company  do  not  prescribe  the  number  of 
directors  required  to  constitute  a  quorum,  the  number  who 
usually  act  in  conducting  the  business  of  the  company  will 
constitute  a  quorum.^  So,  where  it  was  proved^  that  claims 
against  a  corporation  were  approved  by  a  majority  of  the  board 
of  directors,  in  accordance  with  the  customary  usage  of  the 
board  in  such  cases,  this  was  held  suflBcient  proof  of  approval, 
in  the  absence  of  a  law  or  by-law  restricting  the  directors  to  a 
different  mode.® 

^  Thompson  «.  Williams,   76  Cal.  not  necessary  in  order  to  enable  them 

153 ;  8.  c.  9  Am.  St.  Rep.  187 ;  18  Pac.  to  do  any  act  which  is  within  their 

Eep.  153.  corporate  powers.    Waiter.  Windham 

»  State  V.  Smith,  48  Vt.  266.    As  County  Min.  Co.,  37  Vt.  608. 

to  adjourned  meetings,  see  ante,  §§  720,  *  Lyster's  case,  L.  E.  4  Eq.  233; 

721.  Lane  v.  Brainerd,  30  Conn.  565.    So, 

'  Post,  §  5036.  where   the  words  of   a  charter  are 

'  Bank  of  Middlebury  v.  Rutland  doubtful,    Eex  v.  Varlo,  Cowp.  248, 

&c.  E.  Co., -30  Vt.  159,  170.    A  later  250. 

case  in  Vermont  advances  the  unten-  •  Longmont  Supply  Ditch  Co.  v. 

able  proposition  that  a  formal  meet-  Ooffman,  11   Col.  551 ;  i.  c.  19  Pac. 

ing  of  the  directors  of  a  corporation  is  Eep.  508. 
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3961. 


§  3944.  How  Far  Directors  may  Delegate  their  Author- 
ity.— It  is  a  general  principle  of  the  law  that  where  a  power 
to  act  in  a  given  particular  has  been  delegated  from  one  per- 
son to  another,  which  power,  from  its  nature,  involves  the 
exercise  of  discretion,  and  implies  a  special  trust  and  confidence 
on  the  part  of  the  donor  in  the  donee,  it  can  be  executed  only 
by  the  donee;^  unless  (1)  the  donor  of  the  power  has^in  mak- 
ing the  donation  or  outside  of  it,  expressly  or  impliedly  con- 
ferred the  power  to  delegate  it;^  or  (2)  unless  there  is  a  custom 


^  Blore  V.  Sutton,  3  Meriv.  237. 

'  Shankland  v.  Washington,  5  Pet. 
(U.  S.)  390;  Brewster  v.  Hobart,  15 
Pick.  (Mass.)  302,  307;   Lyon  v.  Je- 


rome, 26  Wend.  (N.  Y.)  485;  s.  c.  37 
Am.  Dec.  271 ;  Emerson  v.  Providence 
Hat  Man.  Co.,  12  Mass.  237;  s.  c.  7 
Am.  Dec.  66. 
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in  such  cases  that  the  power  may  be  delegated  by  the  donee, 
of  such  a  nature  and  notoriety  that  the  parties  may  be  under- 
stood to  have  contracted  with  reference  to  it.  It  is  proposed 
to  consider  how  far  this  maxim  applies  to  the  delegation,  by 
governing  boards  and  committees  of  corporations,  of  the  pow- 
ers intrusted  to  them.^ 

§  3945.  Further  of  This  Subject. — Viewing  the  board  of 
directors  as  the  agents  of  the  corporation,^  a  strict  application 
of  the  principles  of  agency  would  render  invalid  a  delegatioii 
of  authority  by  this  body  which  in  its  nature  is  purely  per- 
sonal, unless  such  a  power  of  substitution  could  be  found  in 
the  charter  or  by-laws.'  Thus,  it  was  held  in  an  early  New 
Hampshire  case  that,  in  the  absence  of  evidence  of  the  charter 
and  by-laws,  the  court  could  not  judicially  know  that  a  board 
of  trustees  of  a  corporation  had  any  power  to  appoint  an 
agent  for  any  purpose  whatever.  Upon  this  principle  it  has 
been  held  that  a  board  of  directors  could  not  delegate  author- 
ity to  a  committee  or  agent  to  mortgage  or  lease  real  estate 
belonging  to  the  corporation,  as  the  exercise  of  these  powers 
necessarily  involves  discretion  and  judgment.*  So,  a  special 
act  of  the  Legislature  conferred  upon  an  orphan  asylum  the 
power,  by  their  managers,  to  bind  to  service  children  under  their 
control.  The  managers  were  held  to  have  no  power  under  the 
act  to  delegate  to  a  single  individual  the  trust  conferred  upon 
themselves.^     So,  by-laws  giving  to  the  directors  "a  general 

'  Oases  answering  and  illustrating  *  Gillis  v.  Bailey,  21 N.  H.  149, 165 ; 

this  inquiry  in  other  relations  are :  Despatch  Line  D.Bellamy  Man.  Co., 

Stoughton  V.  Baker,  4  Mass.  522,  530;  12  N.  H.  205,  226;  s.  c.  37  Am.  Dec. 

«.  c.  3  Am.  Dec.  236  (legislative  com-  203.    See  also  Emerson  v.  Providence 

mittee);  Lee  «.  Deerfield,  3  N.  H.  290;  Hat  Man.  Co.,  12  Mass.  237;  s.  c.  7 

and  see  Windsor  v.  China,  4  Me.  298  Am.  Dec.  66 ;  Manchester  &c.  E.  v. 

(town  seftctmen);   Ball  v.  Dunster-  Fisk,  33  N.  H.  297;  Lyon  «.  Jerome, 

ville,  4  T.  K.  313  (deed  of  partners);  26  Wend.  (N.  Y.)  485;  s.  c.  37  Am. 

Ohittinston  v.  Penhurst,  2  Salk.  475  Dec.  271 ;  York  &c.  R.  Co.  v.  Eitchie, 

(quorum  of  justices) ;  Reg.  v.  West,  6  40  Me.  425;  Rex  v.  Gravesend,  4  Dow. 

Mod.  180  (the  same).  &  Ry.  117;  s.  c.  2  Barn.  &  C.  602. 

^  Post,  (i  3969.  '  Female  Orphan  Asylum  v.  John- 

'  Tippets  V.  Walker,  4  Mass.  595,  son,  43  Me.  180. 
697, 
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superintendence  and  control  over  the  affairs  of  the  corpora- 
tion," with  power  to  sell  lands  and  tenements,  on  such  terms 
as  they  might  deem  advantageous,  gave  them  no  authority  to 
delegate  to  an  attorney  power  to  lease  the  lands.*  So,  where  the 
power  of  alloting  or  distributing  unsubscribed  shares  in  an 
incorporated  company  was  vested  by  the  deed  of  settlement 
in  the  board  of  directors,  they  had  no  right  to  delegate  such 
power.^  These  decisions  are  based  upon  the  principle  that 
the  directors  themselves  exercise  an  authority  delegated  by 
the  corporation,  a  principle  which,  however,  has-  been  con- 
troverted by  high  authority.'  The  Supreme  Judicial  Court  of 
Massachusetts,  in  opposition  to  the  cases  just  noticed,  have 
held  that  a  board  of  bank  directors  might  delegate  an  author- 
ity to  a  committee  of  their  own  number  to  alienate  or  mortgage 
real  estate,  and  that  such  an  authority  necessarily  implied  an 
authority  to  execute  suitable  instruments,  using  the  corporate 
seal  for  that  purpose.*  The  court,  speaking  through  Mr.  Chief 
Justice  Shaw,  reasoned  thus:  "A  board  of  directors  of  the  banks 
of  Massachusetts  is  a  body  recognized  by  law.  By  the  by-laws 
of  these  corporations,  and  by  usage  so  general  and  uniform  as 
to  be  regarded  as  part  of  the  law  of  the  land,  they  have  the  gen- 
eral superintendence  and  active  management  of  all  concerns 
of  the  bank,  and  constitute,  for  all  purposes  of  dealing  with 
others,  the  corporation.  We  think  they  do  not  exercise  a  dele- 
gated authority,  in  the  sense  in  which  the  rule  applies  to  agents 
and  attorneys,  who  exercjse  the  powers  especially  conferred 
on  them  and  no  others."^ 

§  3946.  Directors  may  not   Delegate  the  Power  of  Mak- 
ing Assessments.  —  Of  this  nature  is  the  power  of  making  calls 

1  Gillis  V.  Bailey,  21  N.  H.  149.  395.    See  also  Burr  v.  M'Donald,  3 

'  Ee  Leeds  Banking  Co.  (Howard's  Gratt.  (Va.)  215;  Ex  parte  Conway, 

case),  1  L.  K.  Oh.  App.  561;  12  Jur.  4  Ark.  302;  Dana  v.  Bank  of  United 

(N.  6.)  655;  14  Law  Times  (n.  s.),  States,    5   Watts    &   S.    (Pa.)    223; 

747.  Whitney  v.  Union  Trust  Co.,  65  N.  Y. 

'  See  post,  §  3969,  et  seq.  576. 

♦  Burrill  v.  Nahant  Bank,  2  Met.  '  Burrill  v.  Nahant  Bank,  2  Met. 

(Mass.)  163,  167;  s.  c.  35  Am.  Dec.  (Mass.)  163:   ■.  c.  35  Am.  Dec.  395. 
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•upon  stock.'  It  plainly  involves  the  exercise  of  the  broadest 
Judgment  and  discretion}  This  requires  a  knowledge  of  the 
necessities  of  the  corporation,  an  accurate  estimate  of  the 
amount  of  funds  needed,  an  adjustment  of  the  times  of  pay- 
ment so  as  to  cause  as  little  inconvenience  as  possible  to  stock- 
holders; therefore  a  board  of  directors  will  not  be  permitted 
to  delegate  to  the  treasurer  of  the  company  power  to  make 
calls  in  such  installments  as  he  shall  deem  fit,  especially  where 
the  by-laws  vest  power  to  make  calls  not  in  the  bare  majority 
of  a  quoruin  of  the  directors,  but  require  the  assent  of  two- 
tliirds  of  their  whole  number." 

§  3947.  May  Delegate  Ministerial  Duties.  —  There  can  be 
no  doubt  of  the  power  of  directors  to  delegate  to  others  the 
performance  of  acts  purely  ministerial,  as  the  assignment  and 
transfer  of  notes  and  other  securities*  Bank  directors  may 
also  authorize  the  president  and  cashier  to  borrow  money  or 
obtain  discounts  for  the  use  of  the  bank.  In  such  cases,appar- 
ently  for  the  purpose  of  facilitating  transactions,  the  authority 
granted  by  resolution  of  bank  directors  to  officers  of  the  bank 
has  been  liberally  interpreted.  Thus,  the  president  and 
cashier  being  authorized  by  a  resolution  of  the  directors  to 
raise  money  for  the  use  of  the  bank,  it  is  not  necessary  that 
both  should  sign  the  instrument  used  for  this  purpose;  it  is 
sufficient  that  both  agree  upon  a  plan  of  borrowing  money, 
the  details  of  which  may  be  executed  by  either  officer.* 

§  3948.  Whether  Bank  Directors  may  Delegate  Power  to 
Discount.  —  If,  therefore,  the  act  of  incorporation  of  a  bank 
requires  discounts  to  receive  the  assent  of  four  directors,  the 

»  Ante,  §  1706. 

'  It  is  a  very  high  power  of  a  sum-  *  Northampton  Bank   v.  Pepoon, 

mary  nature,  and  may  involve  a  loss  11  Mass.  288;  Spear  v.  Ladd,  11  Mass. 

or  forfeiture  of  the  shares  of  the  cor-  94;  Folger  v.  Chase,  18  Pick.  (Mass.) 

porators  in  case  of  a  non-compliance  63;  Stevens  d.  Hill,  29  Me.  133. 

with  the  requisition.    Per  Mr.  Justice  '  Meckner    v.    Bank    of    United 

Story,  in  Ex  parte  Winsor,  3  Story  States,  8  Wheat.  (U.  S.)  338;  Eidg- 

(U.  S.),  411,  425.  way  v.  Farmers'  Bank,  12  Serg.  &  R. 

»  Silver  Hook  Eoad  v.  Greene,  12  (Pa.)    256,  258;   g,  c.  14  Am.   Dec. 

E.  I.  164 ;  S.C.7  Reporter,  187.  681. 
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directors  will  not  be  permitted  to  delegate  to  the  president 
and  cashier  the  authority  to  discount  bills  and  notes  without 
the  intervention  and  assent  of  the  four  directors.*  Chancellor 
Walworth  seems  to  have  been  of  the  opinion  that  it  was  a 
violation  of  duty  on  the  part  of  the  directors  to  allow  the 
president  and  cashier  unlimited  discretion  in  the  matter  of  dis- 
counts. Bank  directors,  however,  were  not  permitted  to  profit 
by  their  own  wrong  in  this  matter.  Accordingly,  he  held 
that  if  the  board  of  directors  authorize  or  allow  their  presi- 
dent or  cashier,  or  any  other  officer  of  the  bank,  to  make 
loans  or  discounts  in  his  own  discretion,  without  having  the 
same  formally  passed  on  at  a  regular  meeting  of  the  board, 
such  loans  must  be  presumed  to  have  been  made  by  the 
authority  of  the  board  of  directors;  and  therefore  if  in  excess 
of  the  limit  fixed  by  law,  or  in  violation  of  the  charter  of  the 
bank,  the  corporation  would  be  liable  for  the  violation  of  its 
charter  in  this  particular."  The  modern  view  and  practice 
undoubtedly  are  for  the  directors  of  banks  to  commit  the  dis- 
counting of  ordinary  commercial  paper  to  a  committee  of 
their  own  members,  often  to  their  president  and  cashier,  or  to 
either  of  those  officers  separately. 

§  3949.  May  Appoint  and  Kemove  Subordinate  Agents.  — 

While,  therefore,  those  powers  of  directors  which  involve  the 
exercise  of  a  discretion,  in  their  collective  character  as  a  board, 
in  the  management  of  the  company's  affairs,  cannot  be  dele- 
gated,' yet  it  is  within  the  contemplation  of  all  schemes  of 
incorporation  that  the  board  of  directors  or  trustees  shall  have 
the  power  to  appoint  and  discharge  subordinate  agents  to  do 
the  ministerial  work  of  the  company.*  They  may  constitute 
one  of  their  number  an  agent  of  the  corporation  for  the  trans- 
action of  a  particular  piece  of  business,  and  the  corporation 
will  be  bound  by  such  contracts  as  are  made  by  this  director 
looking  to  its  performance.* 

'    Percy  v.  Millaudon,   8  Martin,  '  Bank  Commissioners  v.  Bank  of 

(n.  s.)  (La.)  68;  s.  c.  3  La.  568.    See      Buffalo,  6  Paige  (N.  Y.),  497. 
also  Manderson  v.  Commercial  Bank,  '  Ante,  §  3944. 

28  Pa.  St.  379.  *  Post,  fj  4873. 

'  Merrick  v.  Eeynolds  &c.  Co.,  101  Mass.  381. 
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§  3950.  Single  Director  N"o  Power  unless  Appointed 
Agent. — A  director  is  authorized  to  act  only  as  a  member  of 
the  board  in  Inatters  touching  the  business  concerns  of  the 
corporation  and  the  management  of  its  affairs;  otherwise  he 
has  no  autliority  to  represent  the  corporation,  or  to  bind  it 
by  his  acts,  unless  authorized  by  some  proper  action  of  the 
board,  in  which  case  he  acts  precisely  like  any  other  agent 
of  the  corporation,  and  upon  the  same  authority;  and  his 
authority  to  act  must  be  shown  by  a  resolution  of  the  board, 
by  verbal  appointment,  or  by  the  approbation  and  acquies- 
cence of  the  board  of  directors  in  his  acts.*  He  cannot  bind 
the  corporation  by  his  declarations,  or  put  a  construction 
upon  its  contracts.* 

§  3951.  Ifo  Power  in  Directors  to  Confer  Permanent 
and  Supreme  Control  upon  a  Single  Oflacer.  —  The  presi- 
dent and  one  of  the  directors,  though  constituting  a  majority 
of  the  executive  committee,  have  no  authority  to  make  a 
contract  providing  that  a  certain  person,  except  for  good  and 
sufficient  cause  shown  for  his  removal,  shall  have  the  per- 
manent and  supreme  control  in  the  management  of  the  com- 
pany's road  and  interests;  nor  can  the  executive  committee 
make  such  a  contract,  unless,  perhaps,  the  by-laws  or  the 
board  of  directors,  under  the  authority  of  a  by-law,  confer 
such  authority.  Indeed,  it  is  doubtful  whether  the  entire 
board  of  directors, or  even  the  corporation  itself,  can  invest  a 
person  with  such  permanent  and  supreme  control  of  corpo- 
rate affairs;  because  such  an  arrangement  would  work  a  vir- 
tual abolition  of  the  board  of  directors.'  Thus,  where 
the  articles  of  association  provided  that  the  directors  should 

'  Ante,  §  3906;  Chicago  &c.  E.  Oo.  '  Hartford  Bridge  Co.  v.  Granger, 

V.  James,  22  Wis.  194 ;  National  Bank  4  Conn.  142. 

V.  Norton,  1  Hill   (N.  Y.),  572,  579;  '  Queen  v.  Second  Ave.  Ey.  Co., 

Hartford  Bank  i;.  Hart,  3  Day  (Conn.),  3  Jones  &  Sp.  (N.  Y.)  154;  s.  c.  44 

491,  495;  s.  c.  3  Am.  Dec.  274;  Har-  How.  Pr.  (N.  Y.)  281.    See  also  Au- 

per  V.  Calhoun,  7  How.  (Miss.)  203;  bum  Academy  v.  .Strong,   1  Hopk. 

Rhacklef-^rd  v.  New  Orleans  &c.  E.  Ch.  (N.  Y.)  278. 
Co.,  37  Miss.  202. 
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have  power  to  appoint  and  remove  agents  of  the  corporation, 
it  was  held  that  a  contract  with  A.,  agreeing  to  appoint  B.  the 
agent  and  manager  of  all  the  mining  property  of  the  cor- 
poration, and  that  B.  should  be  retained  in  that  position 
until  B.  should  pay  A.,  out  of  the  profits,  a  certain  sum  which 
A.  claimed  was  due  him,  and  that  B.  should  be  removable  at 
A.'s  pleasure,  —  was  one  which  the  directors  had  no  power  to 
make,  and  was  not  binding  upon  the  corporation.' 

§  3952.  May  Contract  through  a  Committee  of  their  Own 
Members.  —  A  corporation,  unless  expressly  restrained  by  its 
charter,  may  contract  through  the  agency  of  a  select  com- 
mittee of  its  members.^    Accordingly,  where  an  act  of  Congress 


'  Flagstaff   Silver  Mining  Co.   v. 
Patrick,  2  Utah,  304. 

"  Berks  &c.  Co.  v.  Myers,  6  Serg. 
&  E.  (Pa.)  12,  16;  s.  c.  9  Am.  Dec. 
402.  In  New  York  a  banking  associ- 
ation formed  under  the  general  law 
of  1838,  might,  by  its  articles  of 
association  and  by-laws,  divide  the 
business  it  was  authorized  to  transact 
into  several  distinct  departments,  and 
constitute  a  separate  committee  of 
directors  for  each  department;,  or 
might  intrust  to  a  separate  committee 
of  the  directors  the  exclusive  charge 
of  each  department,  clothing  that 
committee  with  all  the  powers  of  a 
board,  in  relation  to  the  business 
which  its  department  embraced. 
Palmer  v.  Yates,  3  Sandf.  (N.  Y.)  137. 
By /he  articles  of  association  of  such 
a  bank,  the  directors,  as  a  board, 
were  authorized  to  make  such  by- 
laws, rules,  and  regulations,  for  the 
management  of  the  business  of  the 
company,  and  the  government  of 
themselves,  their  officers  and  agents, 
as  they  might  think  expedient,  not 
inconsistent  with  law  and  the  articles 
of  association.  The  by-laws  which 
they  made  declared  that  the  business 
of  the  company  should  be  conducted 


under  two  divisions;  the  first  to 
embrace  the  business  relating  to 
bonds,  mortgages,  and  other  securi- 
ties, and  the  second  the  business  of 
discount  and  deposit ;  and  also  estab- 
lished two  departments  corresponding 
with  the  divisions,  and  placed  them 
under  distinct  committees.  It  was 
held:  1.  That  such  a  system  was 
neither  inconsistent  with  law  nor 
with  the  articles  of  association ;  that 
this  provision  was  intended  to  cover 
the  whole  business  of  the  company ; 
and  that  the  business  of  the  first 
department  included  the  transfer  and 
assignment,  as  well  as  the  taking,  of 
mortgages  and  other  securities.  2. 
That  under  such  a  division  of  the 
business,  a  resolution  of  the  com- 
mittee of  investments  and  finance 
must  be  deemed  a  "  resolution  of  the 
board  of  directors,"  within  the  mean- 
ing of  1  N.  Y.  Eev.  Stat.  591,  relating 
to  moneyed  corporations.  Ibid.  So, 
the  trustees  of  a  New  York  manufac- 
turing corporation  may,  under  a 
statute  of  that  State  (1  Eev.  Stat. 
N.  Y.,p.599,  §  1,  subsec.  5),  author- 
izing them  to  appoint  such  subordi- 
nate officers  and  agents  as  its  business 
shall  require,  appoint  an  executive 
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chartering  the  Union  Pacific  Railroad  Company,  incorporated 
the  body  of  stockholders  and  conferred  upon  them  the  power 
to  make  by-laws  touching  all  matters  whatsoever,  which  might 
pertain  to  the  concerns  of  the  company,  and  they  made  a  by- 
law vesting  the  "  whole  charge  and  management  of  the  prop- 
erty "  of  the  company  in  the  board  of  directors,  but  at  the 
same  time  authorizing  it  to  delegate  to  an  executive  committee 
the  power  to  do  any  acts  which  the  board  itself  might  do,  it 
was  held  that  this  authorized  the  substitution  of  the  executive 
committee  for  the  board,  in  such  a  sense  as  to  render  the 
assent  of  the  board  unnecessary  to  a  contract  made  by  the 
executive  committee  and  ratified  by  the  stockholders,  whereby 
the  railroad  company  conceded  to  another  such  company  for 
nine  hundred  and  ninty-niue  years  the  right  to  a  joint  use  of 
its  bridge  across  the  Missouri  River.^  On  the  other  hand,  a 
duty  which  is  imposed  by  statute  upon  the  president  and 
directors  cannot  be  shifted  by  them  upon  an  executive  com- 
mittee appointed  under  the  by-laws.  Thus,  if  the  governing 
statute  imposes  on  the  president  and  directors  of  a  railroad 
company  the  duty  of  locating  the  road,  they  cannot  shift  this 
duty  upon  an  executive  committee,  having  under  the  by-laws 
no  more  than  a  "general  supervision  of  the  operations  and 
policy  of  the  company,"  with  a  general  power  to  make  such 
contracts  as  they  may  deem  expedient;  but,  a  location  made 
by  such  a  committee  being  ultra  vires,  does  not  invalidate  a 
subsequent  location,  upon  the  same  ground  by  another  corpora- 
tion having  the  right  of  eminent  domain.'^  So,  it  has  been 
said,  with  reference  to  a  turnpike  company,  that  the  power  of 
the  directors  to  appoint  a  committee  to  enter  into  a  contract 
on  behalf  of  the  corporation,  thereby  delegating  their  own 


committee   of    their  own   members,  Electric  Light  Co.  v.  Chatham  Nat. 

with  power  to  transact  the  business  Bank,  127  N.  Y.  517 ;   s.  c.  40  N.  Y. 

of  the  corporation  when  the  board  is  St.  Eep.  311 ;  28  N.  E.  Kep.  467.^ 
not  in  session ;   and  such  committee  '  Union  Pacific  E.  Co.  v.  Chicago 

may  delegate  to  one  of  its  members  &c.  B.  Co.,  51  Fed.  Eep.  309. 
power  to  indorse  checks  received  by  '  Weidenfeld  v.  Sugar  Eun  E.  Co., 

the    company  upon  a  contract  and  48  Fed.  Eep.  615. 
receive  the  money  thereon.  Sheridan 
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powers,  will  not  be  presumed,  but  that  it  must  appear  that  the 
corporation  has  conferred  upon  them  such  power  of  delega- 
tion.' 

§  3953.  Power  of  Such  Committee  to  Make  Contracts. — 

The  power  of  such  a  committee  to  make  contracts  which 
shall  bind  the  corporation  depends  upon  two  considerations: 
1.  The  nature  of  the  contract:  Whether  it  is  a  contract  of 
such  a  nature  that  the  board  of  directors  could  delegate  the 
power  to  make  it.  2.  Whether  they  have  delegated  such 
power.^  Some  analogy  for  a  conclusion  on  this  question  may 
be  found  in  holdings  touching  the  powers  of  New  England 
town  committees.  It  has  been  held  that  such  a  committee, 
appointed  to  rebuild  a  bridge,  have  implied  power  to  bind  the 
town  by  the  necessary  contracts  for  building,  although  also 
authorized  by  vote  to  borrow  money  for  the  purpose  of 
rebuilding.^  But  a  power  to  manage  ad  interim  and  "to  do 
all  the  acts  necessary  for  the  prosperity  of  the  society  in  the 
intervals  of  the  meetings  of  the  board,"  does  not  empower 
such  a  committee  of  the  trustees  of  an  agricultural  society  to 
purchase  real  estate.* 


*  Tippets  V.  Walker,  4  Mass.  595, 
597.  Where  the  amount  of  shares 
authorized  by  the  articles  of  incorpo- 
ration of  a  railroad  company  had  been 
issued  by  the  president  under  author- 
ity of  the  executive  committee,  and 
the  issue  had  not  been  authorized  or 
ratified  by  the  board  of  directors, 
they  carried  no  right  to  be  admitted 
as  a  shareholder  to  one  who  was  not 
a  purchaser  in  good  faith  and  for  full 
value.  Eyder  v.  Bushwick E.  Co.,  134 
N.  Y.  83;  8.  c.  45  N.  Y.  St.  Eep.  388; 
31  N.  E.  Eep.  251. 

'  A  contract  within  the  powers  of 
a  corporation,  signed  and  attested  by 
the  proper  officers,  approved  by  the 
executive  committee  vested  ad  interim 
with  all  the  powers  of  the  board, 
under  authority  of   a  delegation  of 


such  powers  from  the  directors,  to 
make  which  they  were  empowered 
by  by-laws  authorized  by  the  charter 
and  approved  by  two-thirds  of  all  the 
stockholders  being  all  present  at  a 
regular  meeting  —  is  fully  authorized, 
duly  executed,  and  binding.  Chicago 
&c.  E.  Co.  v.  Union  Pac.  E.  Co.,  47 
Fed.  Eep.  15 ;  s.  c.  10  Eail.  &  Corp. 
L.  J.  283. 

'  Simonds  v.  Heard,  23  Pick. 
(Mass.)  120;  «.  c.  34  Am.  Dec.  41. 
And  see  Damon  v.  Granby,  2  Pick. 
(Mass.)  345.  But  see  Kupfer  v.  South 
Parish  in  Augusta,  12  Mass.  185; 
Hayward  v.  Pilgrim  Society,  21  Pick. 
(Mass.)  270. 

*  Tracy  v.  Guthrie  County  Agri- 
cultural Society,  47  Iowa,  27. 
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§  3954.  To  Mort§rag'e  the  Property  of  the  Corporation.  — 

No  doubt,  as  a  general  proposition,  the  president  and  cashier 
of  a  bank,  and  a  "finance  committee"  of  the  board  of  directors, 
as  such  merely,  have  no  power  to  execute  a  mortgage  on  the 
lands  of  the  corporation,  without  the  concurrence  of  the 
board  of  directors ;  and  where  such  mortgage  was  executed  by 
such  officers  of  a  banking  corporation,  without  the  authority 
of  the  directors,  to  whom,  by  the  cliarter,  the  management  of 
its  affairs  was  committed,  the  mortgage  was  held  to  be  void, 
although  in  fact  the  management  of  its  affairs  was  committed, 
for  the  most  part,  to  the  president  and  cashier.^  But  associa- 
tions organized  under  the  general  banking  law  of  New  York 
of  1838,  might,  by  their  articles  of  association  and  by-laws, 
provide  that  the  board  of  directors  might  apportion  its  work 
among  committees  of  its  members,  each  of  which  should 
possess,  within  the  limits  assigned  to  it,  the  powers  of  the 
full  board.*  Hence  it  was  held  that  the  committee  of  the 
board  of  directors  on  finance  of  the  North  American  Trust  & 
Banking  Company  of  New  York,  had  the  power,  under  its 
articles  of  association  and  by-laws,  to  authorize  the  president 
and  cashier  to  make  an  agreement  and  trust  deed  to  secure 
the  repayment  of  a  loan  to  the  company.'  And  we  have 
already  *  had  occasion  to  note  a  holding  in  Massachusetts  to 
the  effect  that  the  board  of  directors  of  a  banking  corporation 
may,  if  they  see  fit,  delegate  to  a  committee  of  their  members 
the  power  to  mortgage  the  real  estate  of  the  bank  to  secure 
its  debts.' 

§  3955.  Authority  to  Convey  Includes  Power  to  Execute 
Suitable  Instruments.  —  The  authority  thus  delegated  by  the 
board  of  directors  to  a  committee  of  their  own  number,  to  con- 
vey or  mortgage  real  estate,  of  course  includes  the  power  to 
execute  suitable  instruments  for  that  purpose  and  to  affix  the 

'  Leggett  V.  New  Jersey  Man.  &c.  '  Leavitt  v.  Blatchford,   5    Barb. 

Co.,  1   N.  J.  Ea.  541;  s.  c.  23  Am.  (N.  Y.)  9;  but  see  s.  c.  3  N.  Y.  19. 
Dec.  728.  *  Ante,  i  3945. 

■'  Palmer  v.  Yates,  3  Sandf.  (N.Y.)  "  Burrill  v.  Nabant  Bank,  2  Met. 

187.  (Mass.)  163;  s.  c.  35  Am.  Dec.  395. 
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corporate  seal  to  an  instrument  which  requires  the  seal  to  be 
affixed.'  This  is  in  conformity  to  the  general  rule  that  when- 
ever an  agent  ia  empo'vered  to  do  a  particular  thing,  he  is 
also  empowered  to  use  the  means  necessary  to  accomplish  the 
object  intended.^  Thus,  if  an  agent  is  empowered  to  procure 
a  bank  to  discount  commercial  paper,  he  is,  by  implication, 
empowered  to  indorse  his  principal's  name  upon  it,  to  the  end 
tliat  it  may  be  discounted.^  The  execution  of  the  necessary 
written  instruments  to  effectuate  the  powers  thus  possessed 
by  such  committee  being  a  mere  ministerial  act,  the  commit- 
tee has,  no  doubt,  the  power  to  appoint  an  attorney  in  fact  or 
■subagent  to  execute  such  instruments.* 

§  3956.  Powers  of  Committees  in  Respect  of  Litig'ation. 

A  committee  consisting  of  the  president,  secretary,  and  treas- 
urer, duly 'authoiized  to  collect  all  outstanding  amounts  due 
the  corporation,  may  institute  a  suit  for  this  purpose  in  the 
name  of  the  corporation,  without  further  authority  from  the 
board  of  directors.'  A  committee  of  the  proprietors  of  a 
•canal  having, in  behalf  of  such  proprietors, entered  into  a  sub- 
mission of  demands  to  referees,  under  a  statute,  representing 
themselves  as  duly  authorized  to  do  so,  and  the  proprietors 
.  having  been  heard  upon  the  merits  before  the  referees,  mak- 
ing no  objection  to  the  submission;  — upon  error  brought  by 
the  proprietors  to  reverse  a  judgment  rendered  upon  the 
iiward,  the  authority  of  the  committee  to  enter  into  such  sub- 
mission was  conclusively  presumed,  although  this  circumstance 
was  assigned  for  error."*  The  regulations  of  an  association 
provided  for  a  standing  committee  to  act  as  arbitrators  to  settle 
disputes  between  the  members;  their  report  to  be  in  writing, 
and  to  be  binding  and  final  as  to  the  parties  to  the  arbitra- 

'  Burrill  v.  Nahant  Bank,  2  Met.  *  -E.  ^.,  to  indorse  certain  negoti- 

(Mass.)  163;  s.  c.  35  Am.  Dec.  395.  able  paper:  Sheridan  Electric  Light 

*  Merchants'     Bank     v.    Central      Co.   v.  Chatham   National  Bank,   5 
Bank,  1  Ga.   418;  s.  c.  44  Am.  Dec.      N.  Y.  Supp.  529;  «.  c.  52  Hiin,  575. 
665.  '  St.  Louis  Domicile  &c.  Asso.  v. 

''  Ibid.  Augustin,  2  Mo.  App.  123. 

°  Fryeburg  Canal  v.  Frye,  5  Me.  38. 
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tion.  Upon  a  voluntary  submission  to  parties  without  regard 
to  their  official  capacity,  but  merely  as  arbitrators,  —  it  was 
held  that  a  finding  of  the  arbitrators  under  such  submission 
was  binding,  though  rendered  orally} 

§  3957.  Such  Committee  No  Power  to  Purchase  Real 
Kstate. — A  committee  authorized  by  the  articles  of  incorpo- 
ration "to  do  all  acts  necessary  for  the  prosperity  of  the  soci- 
ety in  the  intervals  of  the  meeting  of  the  board,"  have  not 
power  to  purchase  real  estate,  especially  where  the  purchase 
is  not  assented  to  by  the  entire  committee,  but  only  by  a 
majority  thereof.  The  power  above  stated  simply  authorizes 
the  executive  committee,  in  the  interval  of  the  meetings  of 
the  board,  to  do  acts,  from  the  omission  of  which,  the  pros- 
perity of  the  society  would  suffer.  In  this  case,  the  president, 
having  power  to  call  meetings  of  the  board  whenever  he  might 
deem  it  expedient,  the  society  could  suffer  no  detriment  from 
the  purchase  being  deferred  until  it  could  be  submitted  to  the 
action  of  the  board.'' 

I  3958.  Power  of  Committee  Appointed  to  Sxamine  and 
Report.  —  Committees  merely  to  examine  and  report  to  the 
full  board  upon  a  given  question  are  not  executive  committees, 
and  hence  are  not  such  committees  as  we  are  dealing  with  in 
this  discussion.  Their  report  is  merely  advisory,  and  does 
not  possess  the  quality  of  a  corporate  act,  unless  it  is  acted 
upon  by  the  directors  or  by  the  corporation.  Hence,  it  has 
been  held  that  the  report  of  a  committee  of  an  ecclesiastical 
society,  not  acted  upon  by  the  society,  is  not  evidence  against 
the  society;  and  that,  if  acted  upon,  it  could  not  be  shown  by 
parol  testimony,* 


'  Murdock  v.  Blesdell,  106  Mass.  being  authorized,  by  special  act,  to 

870.  change  the  location  of  the  institution, 

'  Tracy  V.Guthrie  County  Ag.  Soc,  provided  they  should  file  with  the 

47  Iowa,  27.  Secretary  of  State  a  resolution  by  a 

'  Southington  Ecclesiastical  Soci-  majority  of  all  the  members  of  the 

ety  V.  Gridley,  20  Oonn.  200.    In  an-  board,  electing  to  make  such  change, 

other  case  the  trustees  of  a  university  —  the  board  appointed  a  committee  to 
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§  3959.  Power  of  Building  Committees  of  Churdi  Socie- 
ties.—  These  committees  may  not  fall  strictly  within  the 
class  of  committees  we  are  here  considering,  because  they  are 
often  appointed  from  the  body  of  the  members,  and  not  neces- 
sarily from  the  body  of  the  trustees.  They  have,  roughly 
speaking,  whatever  powers  are  conferred  upon  them  by  vol- 
untary action,  and  tliis  is  rather  a  matter  of  private  contract, 
like  the  appointment  of  an  ordinary  agent,  than  a  question 
pertaining  to  the  law  of  corporations.  A  committee  chosen 
by  a  town  "to  procure  a  master-builder  and  superintend  the 
building  of  a  meeting-house  for  the  town,"  with  authority  to 
borrow  money  if  necessary,  have  power  to  make  contracts  for 
the  building,  where  no  special  committee  is  appointed  for 
that  purpose.^  When  so  appointed  from  the  body  of  the 
members,  not  being  themselves  trustees,  the  principle  that 
directors  or  trustees  cannot  contract  with  themselves  without 
committing  a  breach  of  their  trust,  no  doubt  applies  to  them,  in 
the  sense  which  prohibits  them  from  being  on  both  sides  of 
a  contract  touching  the  building  of  the  church  or  other  edifice 
or  structure.  But,  according  to  one  holding  this  is  not  so 
where,  by  accepting  the  contract,  the  committee  did  not 
assume  a  personal  undertaking  to  build  the  house.  At  least 
■  such  a  contract  will  authorize  a  recovery  against  the  society 
at  law? 

§  3960.  Quorum  of  Such  Committee  Necessary  to  Act.  — 

As  in  the  case  of  the  full  board  of  directors  or  trustees,  there 


examine  legal  difficulties  interposed,  the  committee  had  no  authority  to 

and  hear  argum.ents ;  and  provided  file  the  resolution,  until  all  the  mem- 

that  if  the  committee  should  report  bers  of  the  committee  had  met,  ex- 

that  the  difficulties  were  not  sufficient  amined  the  legal  difficulties,  heard 

to  prevent  a  removal,  the  resolution  arguments  upon  them,  and  reported 

of  the  board  should  be  absolute,  and  that  they  were  insufficient.    Hascall 

the  officers  of  the  board  should  be  w.  Madison  University,  8  Barb.  (N.Y.) 

thereupon  authorized  to  file  in  the  174. 

Secretary  of  State's  office,  a  resolution  '  Damon  v.  Granby,  2  Pick.  (Mass. ) 

in  a  prescribed  form,  purporting  to  be  345,  351. 

the  election  of  the  board.    It  was  held  ''  Sawyer  v.  Methodist  Epis.  Soc, 

that,  even  if  this  were  to  be  deemed  18  Vt.  405. 


an  authorized  delegation  of  power, 
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is  a  difference  of  opinion  upon  the  question  whether  all  the 
members  of  such  a  committee  must  unite  in  any  action  in 
order  to  bind  the  corporation,  or  whether  a  majority  may 
effectively  act.^  On  the  one  hand,  it  has  been  reasoned  that, 
in  general,  if  a  number  of  persons  are  appointed  by  a  corpo- 
ration for  a  particular  purpose,  all  must  act;  and  that  no  con- 
tract can  be  made  by  a  portion  of  them,  although  a  majority, 
which  will  bind  the  corporation.^  Another  court  has  held 
that  a  sale  of  land  by  a  portion,  though  a  majority,  of  a  board 
of  public  commissioners, does  not  pass  a  good  title.  The  court 
reason  that  a  majority  may  control,  yet  all  must  meet  and  con- 
sult, or  at  least  have  notice  of  the  meeting  so  that  they  may 
attend  if  they  desire.  And  this  seems  to  be  the  view  founded 
in  ancient  precedent.'  Therefore,  in  the  opinion  of  the  court, 
a  general  resolution  passed  by  the  whole  board  of  commis- 
sioners a  year  before,  that  they  would  sell  all  the  city  prop- 
erty to  pay  its  debts,  did  not  give  validity  to  the  sale  of  a 
particular  lot  subsequently  made,  in  pursuance  of  a  resolution 
adopted  by  the  board,  when  two  of  the  five  were  absent.* 
Perhaps  the  practical  view  is,  that  while  no  valid  act  can  be 
done  by  a  minority  of  such  a  committee,"  unless  the  act  be 
ministerial  merely  and  the  number  of  members  acting  have  , 
received  a  special  authorization,"  yet,  in  the  absence  of  any 
by-law  of  a  municipal  corporation  to  the  contrary,  a  majority 
of  a  committee,  to  whom  is  referred  a  project,  constitute  a 
quorum  and  are  competent  to  act  on  the  subject  matter,^  — 


'  Ante,  §  3905,  et  seg,  seal  it  with  the  corporate  seal,  where 

'  Oorn  Exchange  Bank  v.  Cumber-  the  third  is  absent,  but  has  approved 

land  Coal  Co.,  1  Bosw.  (N.  Y.)  436.  its  terms   and    concurred  with    the 

'  Ante,  §  706.  others  in  directing  its  engrossment 

*  Leonard  v.  Darlington,  6  Cal.  123.  for  execution.     But  in  the  particular 

*  McNeil  V.  Boston  Chamber  of  case  one  of  the  members  executing 
Commerce,  154  Mass.  277;  s.  c.  28  the  instrument  was  president  of  the 
N.  E.  Rep.  245.  corporation  and  custodian  of  its  seal. 

«  Ante,  §  3947.     Thus,  if  a  com-  TTnion  Bridge  Co.  v.  Troy  &c.  R.  Co., 

mittee  of  three  directors  has  discre-  7  Lans.  (N.  Y.)  240. 
tionary  power  for  the  execution  and  '  State  v.  Jersey  Cy.,  27  N.  J.  L. 

delivery  of  a  lease  of  the  corporate  493.    And  see    Junkins  v.  Doughty 

property,  two  of  the  members  may  Falls  &c.  School  District,  39  Me.  220. 
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provided,  of  course,  all  have  notice  and  opportunity  to  attend 
and  consult. 

§  3961.  Ultra  Vires  Acts  of  Committees  Made  Good  by 
Katiflcatlon.  —  Ultra  vires  acts  of  such  committees  stand  on  the 
same  footing  as  the  ultra  vires  acts  of  directors  and  other  cor- 
porate officers  and  agents;*  they  do  not  bind  the  corporation, 
but  stand  as  nullities  so  far  as  it  is  concerned,  unless  the  cor- 
poration or  the  stockholders  have  ratified  them,  or  unless  the 
corporation  or  the  stockholders  have  assumed  such  a  position 
in  respect  of  them  as  to  be  equitably  estopped  from  repudiating 
them."  As  elsewhere  seen,'  a  ratification  is  generally  predicated 
on  the  fact  of  an  acquiescing  after  knowledge.  Thus,  where  the 
matter  is  such  that  the  directors  in  full  board  might  bind  the 
corporation,  an  acquiescing  by  the  board  in  an  act  of  a  com- 
mittee of  its  members,  with  knowledge  thereof,  is  sufficient  to 
bind  the  corporation.^  Hence,  where  a  material  fact  has 
been  concealed,  and  those  whose  acquiescence  would  other- 
wise amount  to  a  ratification  have  not  been  guilty  of  negligence 
in  failing  to  discover  it,  there  may  be  a  repudiation  after  such 
fact  becomes  known.  Thus,  it  has  been  held  that  a  contract 
made  by  a  committee  of  the  directors  of  a  railroad  company 
"with  a  third  person,  giving  him  the  right  to  prospect  for  coal 
upon  the  company's  lands,  and  agreeing  to  buy  coal  from 
him,  may  be  repudiated  by  the  corporation,  on  discovering 
that  officers  who  negotiated  it  had  a  secret  interest  in  it,  not- 


'  Post,  §  5968,  et  seg.  for  lands  sold  and  conveyed.     Ohest- 

'  Thus,     where     an     action     was  nut-Hill  Reservoir  Oo.  v.  Ohase,   14 

brought  against  a  corporation  on  a  Oonn.   123.    On   the  other  hand,  a 

promissory  note  given  by  them  for  ratification  by  the  stockholders  of  the 

the  purchase  of  lands,  which  note  was  acts  of  an  executive  committee  seems 

signed  by  their  committee,  who  also  to  render  unnecessary  a  formal  ratifi- 

made  the  purchase,  and  it  appeared  cation  by  the  directors:  Union  Pacific 

that  such  committee  had  power  to  E.  Oo.  v.  Ohicago  &c.  E.  Co.,  51  Fed. 

make  the  contract  for  the  lands,  but  Eep.  309. 

not  to  give  the  note,  it  was  held  that  "  Post,  §  5298. 

no  recovery  could  be  had  on  the  note  '  McNeil  v.  Boston    Chamber    of 

against  the  corporation,  but  that  the  Commerce,    154   Mass.  277 ;    s.  e.  28 

plaintiffs  could  recover  upon  the  count  N.  E.  Eep.  245. 
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withstanding  it  has  been  for  a  long  time  acted  upon.^  Again, 
the  corporation  cannot  disafi&rm  and  at  the  same  time  keep  the 
benefits  which  have  accrued  to  it  from  the  unauthorized  act  of 
the  committee  j'^  but  this  is  consistent  with  the  principle  that 
keeping  the  benefits  without  knowledge  of  the  wrong  is  not 
necessarily  an  affirmance.  Within  the  limits  of  these  well- 
known  principles,  a  ratification  by  a  corporation  of  the  acts 
of  such  a  committee  is  equivalent  to  a  precedent  authoriza- 
tion, and  cures  defects  in  the  original  appointment.' 

§  3962.  Corporation  Bound  by  Acts  of  Such.  Committee 
Within  their  Apparent  Authority.  —  As  in  the  case  of  other 
agents,  a  secret  or  unknown  limitation  upon  the  authority  of  a 
committee  of  the  directors  of  a  corporation,  imposed  by  the 
stockholders,  will  not  control  an  apparent  authority  given  by 
the  board  of  directors,  within  the  scope  of  their  general 
authority.* 

§  3963.  Personal  liiability  of  the  Members  of  Such  Com- 
mittees.—  Members  of  the  executive  committees  of  corporations 
are  personally  liable,  on  the  footing  of  directors  and  trustees, 
for  losses  happening  through  their  mismanagement.' 

1  Warden  v.  Union  Pacific  E.  Co.,      tist  Oh.  in  Oliver  St.,  2  Abb.  Pr.  (n.  s.) 

4  Pill.  (U.  S.)  330.  (N.  Y.)  254;  s.  c.  32  How.  Pr.  (N.  Y.) 

=  Sheridan  Electric  Light  Oo.   v.  335. 

Chatham  Nat.  Bank,  52  Hun  (N.  Y.),  *  McNeil  v.  Boston    Chamber  of 

575;  s.  c.  24  N.   Y.   St.  Eep.  622;  5  Commerce,   154  Mass.   277;  s.  c.  28 

N.  Y.  Supp.  529;  post,  §  5303.    Com-  N.  E.  Eep.  245. 

pare  post,  §  6007.  '  Williams  v.  McKay,  46  N.  J.  Eq. 

'  Madison  Ave.  Baptist  Oh.  v.  Bap-  25 ;  g.  c.  18  Atl.  Rep.  824. 
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§  3967.  Nature  of  tlie  Ofllce  in  General.  —  The  manage- 
ment of  private  corporations  is  usually  vested  in  certain  offi- 
cers and  boards;  the  body  of  the  members  having  no  voice 
therein  except  in  their  election.^  It  is  plain  that  a  corpora- 
tion cannot  be  bound  by  the  declarations  or  acts  of  individual 
members, because  unanimity  of  sentiment  under  such  circum- 
stances would  be  impossible.^  The  voice  of  the  corporators 
can  be  heard  only  when  speaking  in  a  body.'  As  stated  by 
Sir  N.  Lindley:  "Before  a  company  is  formed, those  engaged 
in  forming  it  are  not  partners  and  are  not  each  others'  agents 
for  doing  that  which  may  be  necessary  to  form  the  company; 
and  after  a  company  is  formed,  the  transaction  of  its  business 
is  notoriously  intrusted  to  a  few  directors  or  managers,  and 
other  members  take  no  part  in  it."  *  In  business  corporations 
the  managing  board  is  usually  called  the  board  of  directors, 
though  sometimes  it  is  called  the  board  of  trustees;  while  in 
eleemosynary  corporations  it  is  usually  called  the  board  of 
trustees  or  the  board  of  guardians  or  curators.  In  some  statu- 
tory schemes  of  incorporation  the  word  "  director"  is  defined 
to  embrace  all  persons  having  by  law  the  direction  or  manage- 
ment of  the  affairs  of  any  such  corporation,  by  whatever 
name  they  may  be  described  in  its  charter  or  known  in  law.* 

§  3968.  Divergent  Views  as  to  the  Nature  and  liimlts  of 

the  Powers  of  Directors.  —  Three  radically  different  views  are 
entertained  in  ans:wer  to  this  question:  1.  That  the  directors, 

^  Bank  of  United  States  v.  Dan-  15  Vt.  519,  522 ;  Harris  v.  Muskingum 

dridge,  12  Wheat.   (U.  S.)  64,  113;  Man.  Co.,  4  Blackf.  (Ind.)  267;  s.  c. 

Com.  V.  St.  Mary's  Church,  6  Serg.  &  29  Am.  Dec.  372.     The  distinction 

E.  (Pa.)  508;   Bidgway  v.  Farmers'  between  a  corporation  and  the  aggre - 

Bank,  12  Serg.  &  E.  (Pa.)  256;  8.  c.  14  gate  of  the  members  forming  such 

Am.  Dec.  681.  corporation  is  -well  illustrated  by  the 

'  Ante,  §  3905,  et  leq.  case  of  Society  of  Practical  Knowl- 

'  Euby  V.  Abyssinian  Soc,  15  Me.  edge  v.  Abbott,  2  Beav.  559. 
306;  Haydeu'i;.  Middlesex  Tp.  Corp.,  'Lindley     on     Part.     240.      See 

10  Mass.  397,  403;  6  Am.  Dec.  143;  Bramah  v.  Eoberts,   3  Bing.  N.   0. 

Canal    Bridge    v.    Gordon,    1    Pick.  963. 

(Mass.)  297,  304;  s.  c.  11  Am.  Dec  ■*  Eev.  Stats.  N.  Y.  (Banks  &  Bros. 

170;  University  of  Maryland  «.  Will-  6th  ed;  1876),  Vol.11,  p.  303,  §  56; 

iams,  9  Gill  &  J.  (Md.)  365;  «.  c.  31  Oomp.  Laws  Utah,  1876,  p.  637,  §  833. 

Am,  Dec.  72 ;  Wheelock  v.  Moulton,  So,  in  Cal.  Penal  Code,  §  572. 
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being  the  chosen  representatives  of  the  corporation,  consti- 
tute, for  all  purposes  of  dealing  with  others,  the  corporation 
itself;  hence,  that  within  the  scope  of  the  objects  and  pur- 
poses of  the  corporation  they  have  all  the  powers  of  the  cor- 
poration itself.  2.  That  the  directors  have  all  the  powers  of 
general  agents  in  the  management  of  corporate  affairs.  3.  That 
tliey  have  only  the  powers  of  special  agents;  therefore, that  the 
public  are  bound  to  take  notice  of  the  limits  of  their  author- 
ity as  settled  by  the  corporate  body.  In  an  early  and  leading 
case,  the  Supreme  Court  of  the  United  States  resolved  itself 
against  the  first  of  these  views,  Mr.  Justice  Story  giving  the 
opinion,  and  Chief  Justice  Marshall  dissenting.  The  case  was 
that  of  a  banking  corporation,  and  the  majority  of  the  court  were 
clearly  right  in  holding  that  the  directors  of  such  a  corpora- 
tion are  not  the  corporation  itself.  On  the  other  hand,  there 
are  many  cases,  especially  those  of  eleemosynary  corporations, 
where  the  trustees  are  the  body  which  is  incorporated,  and 
are  hence  the  corporation.  Coming  back  to  the  case  of  a 
business  corporation,  it  is  plain  that  the  directors  cannot  be 
considered,  in  a  strict  sense,  as  the  kgents  of  the  stockholders; 
for,  although  they  are  elected  by  the  body  of  the  stockhold- 
ers, they  are  mandataries  charged  with  the  general  business 
of  the  corporation,  and  the  stockholders  cannot  take  that 
business  out  of  their  hands  and  do  it  in  their  stead,'  as  a 
principal  can  revoke  the  appointment  of  his  agent  and  do 
the  business  himself.  They  cannot  be  regarded  in  a  strict 
sense  as  agents,  because  they  derive  their  powers  largely /rom 
the  law,and  not  by  a  mere  delegation  from  the  stockholders 
who   elect   them.     Nevertheless,  they  are  agents  in  such  a 

'  Ante,  §  1075 ;  post,  §  3975.    Note  ment  of  the  business  of  the  corpora- 

the  illustration  of  Oomstock,  0.  J.,  tion,  their  negligence  may  be  called 

in  Bissell  v.  Michigan  &c.  E.  Co.,  22  the  negligence  of  the  corporation,  in 

N.  Y.  264.     See  Madison  &c.  E.  Oo.  contradistinction  to  the  negligence  of 

t).  Norwich  Saving  Soc,  24  Ind.  457;  its    servants.      Kfield    v.    Northern 

State  Bank  v.  State,  1  Blackf.  (Ind.)  E.  E.,  42  N.  H.  225,  236;  Columbus 

267;    s.   c.   12  Am.    Dec.    234.    The  &c.   E.   Co.  v.  Arnold,  31  Ind.  174; 

powers  and  duties  of    directors  are  t.  c.  99  Am.  Dec.  615. 
such  that,   in  the  general   manage- 
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sense  that  in  many  cases  their  acts,  otherwise  voidable, 
become  valid  by  the  ratification  of  the  stockholders.^  They 
are  treated  by  Sir  Nathaniel  Liiidley  as  agents,^  and  there 
appears  to  be  a  difference  of  judicial  opinion  in  England  upon 
the  question  M'hether  they  are  to  be  regarded  as  general  or  as 
special  agents.'  Indeed  the  whole  doctrine  of  ultra  vires  in  its 
secondary  sense*  where  the  inquiry  is  whether  a  given  act, 
although  within  the  general  powers  of  the  corporation,  is 
void  as  not  within  the  powers  of  the  directors,  rests  upon  this 
conception.  Chief  Justice  Shaw,  on  the  other  hand,  advances 
the  view  that  the  directors  of  a  bank  "  constitute  to  all  pur- 
poses of  dealing  with  others,  the  corporation."  "We  think," 
said  he,  "they  do  not  exercise  a  delegated  authority  in  the 
sense  in  which  the  rule  applies  to  agents  and  attorneys,  who 
exercise  the  powers  specially  conferred  on  them  and  no 
others."^  But  on  the  whole,  judicial  theory,  at  least  in 
America,  greatly  preponderates  in  favor  of  the  proposition 
that  the  directors  of  a  business  corporation  are  its  general  or 
managing  agents."  But  perhaps  the  importance  of  this  dis- 
tinction is  more  fancied  than  real.' 


^  Post,  §  5314.  chanics'  Bank  v.  New  York  &c.  E. 

2  Lind.  Oomp.Law(5thed.),155.  Co.,   13  N.  Y.  599,  640;   Simons  v. 

'  See  post,  ^  3969.  Vulcan  Oil  &c.  Co.,  61  Pa.  St.  202, 

*  Post,  5  3969.  221 ;  s.  c.  100  Am.  Dec.  628 ;  Brokaw 

'  Burrill  v.  Nahant  Bank,  2  Met.  v.  New  Jersey  &c.    Trans.    Co.,  32 

(Mass.)  163,  167;  s.  c.  35  Am.  Dec.  N.  J.  L.  328;  s.  c.  90  Am.  Dec.  659; 

395.    See  also  Maynard  v.  Fireman's  Chetlain  v.  Republic  Life  Ins.  Co.,  86 

Fund  Ins.  Co.,  34  Cal.  48;  s.  c.  91  111.220;  Bank  of  Kentucky  i).  Schuyl- 

Am.  Dec.  672.  kill  Bank,  1  Pars.  Sel.  Gas.  180,  235; 

'  Stark  Bank  v.  United  States  Pot-  Goodwin  v.  United  States  Ins.  Co., 

tery  Co.,   34  Vt.  144,   148;  State  v.  24  Conn.  591;  Wright  v.  Bundy,  11 

Smith,  48  Vt.  266;  Bank  v.  Rutland  Ind.  398;  Leavitt  v.  Yeates,  4  Edw. 

&c.  R.  Co.,  30  Vt.  159,  169;  Branch  Ch.  (N.  Y.)  134. 

Bank  v.  Collins,  7  Ala.  95;  Lincoln  '  The    question    as    to   whether 

&c.  Bank  v.  Richardson,  1  Me.  79,  81 ;  boards  of    directors  are  to  be  con- 

s.  c.  10   Am.    Dec.    34;    Spyker   v.  sidered    as  acting  in  an    individual 

Spence,  8  Ala.  333;  Bedford  R.  Co.  capacity,  i.  e.,  as  agents  of  the  corpo- 

V.   Bowser,  48  Pa.   St.  37 ;  Dana    v.  ration  itself,  has  arisen  in  the  case  of 

Bank  of  United  States,  5  Watts  &  S.  directors  acting  outside  of  the  State 

(Pa.)    223;    Dayton    &c.    R.    Co.  v.  creating    their    corporation.    If   the 

Hatch,   1    Disney   (Ohio),    84;    Me-  action  of    the  board  of  directors  in 
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§  3969.  English  View  that  they  are  Special  Agents  Only. 

In  England,  the  ingenuity  of  the  bench  has  been  taxed  to  demon- 
strate that  they  are  not  even  general  agents  of  the  corporate  body, 
a  proposition  which  would  never  be  discussed  in  an  American  court. 
Thus,  an  authoritative  writer  says,  in  speaking  of  the  powers  of  cor- 
porate agents:  "The  first  question  which  arises  with  reference  to 
this  subject  is,  whether  the  directors  are  to  be  regarded  as  the  gen- 
eral agents  of  the  company,  for  the  purpose  of  transacting  its  busi- 
ness, or  whether  they  are  to  be  regarded  as  its  special  agents  for 
certain  defined  purposes,  and  for  those  only.  Upon  this  question 
opinions  have  greatly  difi"ered,  but  the  tendency  of  the  courts  is  in 
iavor  of  holding  directors  to  be  special  rather  than  general  agents."  * 
To  illustrate:  The  deed  of  settlement  of  a  mining  corporation  pro- 
vided that  the  aifairs  and  business  of  the  company  should  be  under 
the  sole  and  entire  control  of  the  directors.  It  appeared  from  the 
circumstances  of  the  case,  and  the  jury  found  as  a  fact,  that  it  was 
necessary  for  the  proper  working  of  the  mines  that  money  should 
be  borrowed.  Notwithstanding  this  fact,  the  court  held  that  the 
directors  had  no  such  power."  It  is  conceived  that  no  American 
court  would  hesitate  to  decide  otherwise.'    A  judicial  decision  was 


-such  cases  is  to  be  sustained,  it  must 
be  upon  the  ^eory  that  they  act 
simply  as  the  agents  of  their  corpora- 
tions. Bank  of  Augusta  v,  Earle,  13 
Pet.  (U.  S.)  519,  521;  Wright  v. 
Bundy,  11  Ind.  398.  And  such  is  the 
view  generally  adopted.  Thus,  it  was 
held  competent  for  the  directors  of  a 
manufacturing  company,  whose  char- 
ter contained  no  restriction  as  to  the 
place  of  holding  their  meetings,  to 
meet  in  another  State,  and  there  g,p- 
point  a  secretary  of  the  company. 
McCall  V.  Byram  Man.  Co.,  6  Oonn. 
428.  And  so  for  the  directors  of  a  rail- 
road corporation  to  confer  authority 
upon  an  agent  to  execute  a  corporate 
deed.  Arms  v.  Conant,  36  Vt.  744; 
Bellows  V.  Todd,  39  Iowa,  209.  The 
Supreme  Court  of  Maine,  however,  in 
a  case  of  this  kind,  where  the  organi- 
zation of  the  company  under  their 
charter  was  attempted  outside  of  the 


State  granting  the  same,  held  that  the 
corporation  was  not  created  by  the 
grant  of  the  charter  simply ;  that  or- 
ganization thereunder  within  the  State 
was  necessary  to  perfect  the  corporate 
existence ;  that  as  the  first  and  only 
board  of  directors  was  elected  by  the 
corporators  outside  of  the  State,  such 
board  was  not  duly  organized  and 
was  therefore  incapable  of  authoriz- 
ing their  president  and  secretary,  by 
another  meeting  outside  of  the  State, 
to  execute  a  mortgage  of  property  of 
the  corporation  so  called,  located 
within  the  State  granting  the  char- 
ter. Miller  v.  Ewer,  27  Me,  509;  ».  c. 
46  Am.  Dec.  619.  See  anU,  §§  694, 
696. 

'  Lindley  on  Partnership  (4th  ed.), 
249. 

'  Burmester  v.  Norris,  6  Exch.  796 ; 
t.  c.  8  Eng.  L.  &  Eq.  487. 

•  Pott,  §J  3988,  5697. 
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also  necessary  to  establish  that  a  board  of  directors  having  author- 
ity to  issue  "a"  promissory  note,  or  accept  "a"  bill  of  exchange  for 
a  certain  sum,  were  not  precluded  from  giving  security  for  such  sum, 
with  its  legal  accretions,  by  several  notes  or  bills,  instead  of  a  single 
jiote  or  bill.'  Lord  Mansfield  admitted  that  it  was  "a  captivating 
argument"  for  a  jury,  in  suits  against  joint-stock  companies,  that 
ihe  company  had  had  the  benefit  of  the  plaintiff's  goods,  service  or 
money;  but  he  answered  this  by  saying  that  "for  the  purposes  of 
contract,  the  company  exists  only  in  the  directors  and  oflScers  act- 
ing by  and  according  to  the  deed.'"  The  English  and  American 
courts  thus  dividing  upon  a  fundamental  proposition,  much  miscon- 
ception is  apt  to  be  generated  by  this  circumstance,  in  considering 
the  validity  of  acts  of  directors,  unless  this  fact  be  constantly  pres- 
ent to  the  mind.  The  apparent  impolicy  of  the  English  decisions  ig 
in  some  measure  tempered  by  a  consideration  noticed  by  the  learned 
writer  above  quoted:  "At  the  same  time,"  he  says,  "it  is  established 
that  what  the  directors  of  a  company  have  power  to  do,  and  do  in 
the  name  of  the  company  and  on  its  behalf,  binds  the  company, 
although  they  may  not  have  acted  in  the  manner  prescribed  by  the 
regulations  of  the  company."  *  But  even  this  consideration  is  not 
steadily  kept  in  view.' 

§  3970.  View  that  Directors  may  do  Whatever  the  Corpo- 
ration may  do.  —  Loose  expressions  are  found  in  judicial 
opinions  to  the  effect  that  the  board  of  directors  practically 
constitute  the  corporation,  and  in  general  may  act  as  the 
corporation,  and,  unless  specially  restricted,  exercise  the  cor- 

^  Thompson    v.  Wesleyan    News-  &c.  €o.,  5  Barn.  &  Add.  866;  Smith 

paper  Assc,  8  0.  B.  849.  v.  Hull  Gas  Co.,  11  0.  B.  897;  Agar 

2  Ernest  v.  Nicholls,  6  H.  L.  C.  401,  v.  Athenaeum  Life  Soc,  3  0.  B.  (n.  s.) 
423.  See  also,  Fountain  v.  Carma-  725 ;  Prince  of  Wales  Asso.  Soc.  v, 
thew  &c.  E.  Co.,  L.  E.  5  Eq.  316.  Athenseum  Ins.  Soc,  3  0.  B.  (n.  s.) 
Occasionally,  however,  a  more  liberal  756,  n. ;  Prince  of  Wales  Asso.  Soc.  v. 
interpretation  of  the  powers  and  a  Harding,  El.,  Bl.  &  El.  183;  Anglo- 
less  rigid  construction  of  deeds  of  set-  Austrian  &c.  Asso.  Co.  v.  British 
tlement  prevails.  Ex  ^arteOverend  Provident  &c.  Soc,  3  Giff.  521;  s.  c. 
Gurney  &  Co.,  L.  E.  8  Eq.  14 ;  Water-  4  De  G.  F.  &  G.  341 ;  Ex  parte  Eagle 
low  r.  Sharp,  L.  E.  8  Eq.  501.  Co.,  4  Kay  &  J.  549 ;  Webbi;.  Commrs., 

'  Ibid.    See  Eoyal  British  Bank  v.  L.  E.  5  Q.  B.  642 ;  Ex  parte  Overend 

Turquand,  5  EI.  &  Bl.  248 ;  «.  c.  6  El.  Gurney  &  Co.,  L.  E.  4  Oh.  460. 
&  Bl.  327 ;  Clarke  v.  Imperial  Gas  Co.,  '  Peirce  v.  Jersey  Waterworks  Co., 

4  Bam.  &  Ad.  315 ;  Hill  v.  Manchester  L.  E.  5  Exch.  209. 
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porate  powers.*  But  this,  in  strictness,  is  only  true  of  those 
corporations  in  which  the  board  of  trustees  or  directors  are 
themselves  incorporated  and  are  the  corporation,  —  which,  we 
have  alreadj^  seen,^  is  often  the  case.  In  ordinary  business 
corporations  the  powers  of  the  board  of  directors,  as  we  shall 
presently  see,  fall  far  short  of  being  coequal  with  the  powers 
of  the  corporation.  It  is  hence  better  said  that  "  the  directors, 
in  the  absence  of  restrictions  in  the  charter  or  by-laws,  have 
all  the  authority  of  the  corporation  itself  in  the  conduct  of  its 
ordinary  business."^ 

§  3971.  But  cannot  do  More. — On  the  other  hand,  as  said 
by  Parker,  C.  J.:  "The  individual  stockholder  commits  no 
authority  to  its  officers,  but  that  which  is  given  by  the  charter 
of  incorporation  and  by  a  vote  of  a  major  part  in  interest  of  the 
individuals  acting  in  a  corporate  form."^  It  is  perfectly  clear 
that  restrictions  may  be  laid  upon  the  authority  of  the  direct- 
ors in  the  incorporating  act,  not,  it  is  conceived,  by  reason  of 


■  Burrill  v.  Nahant  Bank,  2  Met. 
(Mass.)  163;  s.  c.  35  Am.  Dec.  395; 
Whitwell  V.  Warner,  20  Vt.  425 ;  Union 
Turnpike  Co.  v.  Jenkins,  1  Oaines 
(N.  Y.),  381;  Leavitt  v.  Oxford  &c. 
Silver  Mining  Co.,  3  Utah,  265. 

*  Ante,  §  16. 

»  Bank  I).  Rutland  &C.E.  Co.,  30  Vt. 
159,  169,  per  Redfield,  0.  J.  See  also 
Eoyalton  v.  Eoyalton  &c.  Turnp.  Co., 
14  Vt.  311;  Stevens  v.  Davison,  18 
Gratt.  (Va.)  819;  s.  c.  98  Am.  Dec. 
692.  In  Re  Bachman,  12  Nat.  Bank. 
Reg.  223,  it  was  held  that  a  by-law 
which  provided  that  no  transfer  of 
stock  should  be  made  or  allowed,  by 
any  stockholder  who  at  the  time  was 
indebted  to  the  bank,  could  not  be 
waived  by  the  bank  officers  and  di- 
rectors. This  conclusion  was  founded 
upon  the  theory  that  the  capital  stock 
of  a  corporation  was  a  trust  fund  for 
the  benefit  of  creditors  of  the  corpo- 
ration. See  Wood  v.  Dummer,  3 
Mason  (U.S.),  308;  ante,  5  2951.    The 


indebtedness  in  this  case  was  an 
unpaid  and  uncalled  for  balance  on 
the  subscription  to  stock.  The  waiver 
of  the  by-law  operated,  therefore,  to 
the  prejudice  of  creditors. 

*  Wyman  v.  Hallowell  &c.  Bank, 
14  Mass.  58,  63 ;  s.  c.  7  Am.  Dec.  194. 
The  same  distinguished  judge  in  a 
later  case  said :  "The  case  of  Wyman 
V.  Hallowell  &c.  Bank  recognizes  a 
distinction  between  acts  of  an  agent 
for  his  principal  in  common  cases 
and  similar  acts  done  by  the  servants 
or  officers  of  a  corporation.  And  there 
is  reason  for  this  distinction ;  for,  in 
the  first  case,  the  extent  of  the  author- 
ity is  known  only  between  the  prin- 
cipal and  the  agent;  whereas,  in  the 
latter,  the  authority  is  created  by 
statute,  or  is  matter  of  record  in  the 
books  of  the  corporation  to  which  all 
may  have  access  who  have  occasion 
to  deal  with  the  officers."  Salem 
Bank  v.  Gloucester  Bank,  17  Mass.  1, 
29;  s.  c.  9  Am.  Dec.  111. 
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the  publicity  of  such  limitation  as  assigned  in  the  foregoing, 
but  because  the  sovereign  power,  from  which  the  life  of  the 
corporation  emanates,  may  grant  only  such  powers  as  are 
agreeable  to  its  will,  and  likewise  may,  with  unquestioned 
discretion,  prescribe  the  manner  in  which  such  powers  shall 
be  exercised.' 

§  3972.  Effect  of  By-laws  liimltingr  their  Powers. — When 
it  is  considered  that  the  directors  of  a  business  corporation 
are  merely  the  agents  or  trustees  appointed  by  the  stockhold- 
ers to  manage  its  business,  it  would  seem  to  be  clear  that  a 
general  power  to  make  by-laws  conferred  upon  almost  all  cor- 
porations in  their  charters  or  governing  statutes,  and  where 
not  so  conferred  possessed  as  an  inherent  power  under  the 
principles  of  the  common  law,*  enables  the  stockholders  to 
establish  by-laws  restraining  and  reducing  the  powers  which 
the  directors  may  otherwise  exercise  in  the  management  of 
the  affairs  of  the  corporation.  We  have  had  occasion  to  note 
decisions  upholding  the  validity  of  such  by-laws,  as  those 
prescribing  what  shall  be  a  quorum  of  the  board  of  directors 
where  the  charter  or  governing  statute  is  silent.'  And  these 
merely  serve  to  illustrate  the  fact  that  nearly  all  the  by-laws 
established  by  the  stockholders  of  corporations  are  intended 
to  operate,  and  do  operate,  to  restrain  and  regulate  the  powers 
of  the  directors.  But  the  extent  to  which  by-laws  restraining 
the  powers  of  directors  will  be  binding  upon  third  persons  is  a 
totally  different  question.  It  is  essential  to  the  safety  of 
members  of  the  public  in  dealing  with  private  corporations, 
that  they  should  be  allowed  to  act  upon  the  principle,  in  the 
absence  of  notice  to  the  contrary,  that  the  directors  possess 
and  are  entitled  to  wield  all  the  powers  conferred  upon  the 
corporation,  by  its  charter  or  governing  statute, in  the  conduct 
of  its  ordinary  business.  From  this  the  conclusion  follows  that 
a  by-law  restraining  the  powers  of  the  directors  will  not  be 
binding  upon  a  third  person  dealing  or  contracting  with  the 

'  Head  v.  Providence  Ins.   Co.,  2  '  Ante,  §  955. 

Oranch  (U.  S.),  127.  '  AnU,  i  1049. 
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corporation,  unless  he  is  brought  into  privity  with  that  by-law 
by  notice  of  its  existence  in  some  form.* 

§  3973.  Their  Powers  not  Extended  by  By-laws.  —  In  gen- 
eral it  may  be  stated  that  what  the  law  prohibits  to  be  done 
directly  cannot  be  done  indirectly.  Directors  cannot  indirectly 
accomplish  an  object  beyond  the  scope  of  their  powers.  For 
example,  notwithstanding  they  may  be  authorized  to  amend' 
the  by-laws  of  the  corporation,  yet  they  have  not  the  right  so 
to  amend  them  as  to  deprive  the  stockholders  of  those  funda- 
mental powers  whereby  they  control  the  officers  of  the  corpo- 
ration. Elsewhere  we  have  stated  that  the  corporate  powers, 
unless  otherwise  expressed,  will  be  regarded  as  vested  in  the 
board  of  directors,  who  are  quite  beyond  the  control  of  the 
stockholders  in  their  management  of  the  affairs  of  the  corpo- 
ration. To  amend  the  by-laws  so  as  to  extend  their  period  of 
office  is  to  deprive  the  stockholders  of  that  supervision  over 
the  affairs  of  the  corporation  which  the  right  of  election  gives.^ 
Thus,  where  the  power  to  lay  assessments  is  vested  in  the  cor- 
poration by  statute,  this  power  cannot,  it  has  been  held,  be 
assumed  even  by  the  board  of  directors  under  any  form  of 
by-law  whatever.  A  statute  of  Massachusetts  enacted,  in 
regard  to  manufacturing  corporations,'  "that  any  sucli  corpo- 
ration may  from  time  to  time,  at  any  legal  meeting  called  for 
that  purpose,  assess  upon  each  share,  such  sum  or  sums  of 
money  as  shall  be  judged  by  such  corporation  necessary  for 
raising  a  capital  for  the  establishment  and  completion  of  the 
object  of  the  incorporation,  and  for  defraying  the  charges  and 
expenses  incident  thereto,  to  be  paid  to  their  treasurer,  at 
such  time  or  times  and  by  such  installments,  as  shall  be 
directed  by  the  corporation."  The  directors,  acting  under 
the  authority  of  one  of  the  by-laws  of  the  corporation,  which 


'  A  pertinent  illustration  of  thia     chants'    Ins.  Co.,  37  N.  H.  35,  41; 
statement  will    be    found  in  Union     «.  c.   72  Apa.  Dec.   324;  Sullivan  v. 
Mut.  Fire  Ins.  Co.  v.  Keyser,  32  N.  H.      Triunfo  Gold  &c.  M.  Co.,  29  Oal.  5S5. 
313;  «.  c.  64  Am.  Dec.  375.     See,  to     See  further,  anJe,  §  942. 
the  same   effect,   Campbell  v.  Mer-  ^  Curtis  v.  McCullough,  3  Nev.  202. 

*       3  Stat.  Mass.  1800,  §  6. 
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declared  that  "  they  [the  directors]  shall  take  care  of  the 
interests  and  manage  the  concerns  of  the  corporation," — 
levied  an  assessment  of  ten  per  cent.  Mr.  Justice  Story  held 
that  the  policy  of  the  statute  was  clear 'that  the  power  in  ques- 
tion should  be  lodged  exclusively  in  the  corporation,  and  was 
therefore  incapable  of  delegation  in  the  by-laws  of  the  com- 
pany; moreover,  that  the  language  of  this  by-law  neither 
required  nor  admitted  of  an  interpretation  which  should 
include  any  such  delegation  of  authority.^  The  act  creating 
a  corporation  will  not  be  interpreted  as  contravening,  repeal- 
ing, or  in  any  wise  changing  the  fundamental  law  of  the  land. 
Therefore,  although  the  act  incorporating  a  bank  confers  upon 
the  directors  the  power  to  make  by-laws  touching  "the  time, 
manner,  and  terms"  upon  which  discounts  shall  be  made,  this 
authority  can  operate  only  upon  the  internal  conduct  of  the 
business  of  the  bank.  It  will  not  extend  so  far  as  to  override 
a  statute  against  usury.'' 

§  3974.  Authority  within    What    Limits    Supreme.  —  The 

management  of  the  business  of  a  business  corporation  is, 
unless  otherwise  expressed  in  its  charter  or  by-laws,  vested  in 
the  board  of  directors,  and  cannot  be  exercised  by  the  stock- 
holders; nor  can  the  directors  be  overruled  by  the  stockholders; 
nor  have  the  stockholders  the  power  to  instruct  them  or  to 
control  their  action.'  The  remedy  of  the  stockholders  con- 
sists in  waiting  till  the  time  arrives  for  electing  a  new  direc- 
tory, and  in  then  electing  directors  willing  to  manage  the 
corporation  in  conformity  with  their  views.  Or,  if  the  exist- 
ing directors  persist  in  a  course  of  management  which  is 
tantamount  to  a  breach  of  their  trust,  the  stockholders  may 

'  Ex  parte  Winsor,  3  Story  (U.  S.),  Dayton  &c.  E.  Co.  v.  Hatch,  1  Disney 

411.     See  also  Marlborough  Man.  Co.  (Ohio),    84;    Bank   of    Kentucky*. 

■V.  Smith,  2  Conn.  579,  580.     Compare  Schuylkill  Bank,  1  Pars.  Sel.  Cas.  Eq. 

ante,  §  1705.  181 ;  State  v.  Bank  of  Louisiana,   6 

'  Seneca  County  Bank  v.  Lamb,  26  La.   745 ;  Conro  v.  Port  Henry  Iron 

Barb.  (N.  Y.)  595.  Co.,    12  Barb.   (N.  Y.)  27.    But  see 

^  See  the  remarks  of  Kennedy,  J.,  Scott  v.  Eagle  Fire  Co.,  7  Paige  (N.Y.), 

in  Dana  v.  Bank  of  United  States,  5  198. 
Watts  &  S.  (Pa.)  223,  246.     See  also 
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appeal  to  a  court  of  equity,  under  principles  hereafter  con- 
sidered.* In  conformity  with  this  principle,  under  a  statute'' 
providing  that  the  business  of  every  dividend-paying  corpo- 
ration "  shall  be  managed  by  the  directors  thereof,  subject  to 
the  by-laws  and  votes  of  the  corporation,  and  under  their 
direction  by  such  officers  and  agents  as  shall  be  duly  appointed 
by  the  directors  or  by  the  corporation,"  —  it  was  held  that  the 
stockholders  could  not  join  another  officer  with  the  directors, 
nor  compel  the  directors  to  act  with  one  not  a  director.'  So, 
it  was  obviously  well  held  that  a  vote  by  the  shareholders  of 
a  corporation, to  issue  bonds  to  purchase  certain  property  and 
rights,  is  controlled  by  a  resolution  of  the  board  of  directors 
declining  to  carry  out  the  arrangement,  where  the  charter  and 
by-laws  give  only  the  directors  power  to  borrow.* 

§  3976.  Tlie   Stockholders  cannot  Act  for  the  Company. 

The  stockholders  as  such  in  their  collective  capacity  can  do 
no  business  act;  though  they  must  act  on  all  questions  of 
fundamental  changes,  such  as  increasing  or  decreasing  the 
capital.'  All  authority  in  respect  of  the  business  of  the  cor- 
poration is  lodged  in  the  board  of  directors.  This  is  but  an 
application  of  the  general  rule  that  the  corporate  concerns 
must  be  managed  according  to  the  manner  prescribed  in  the 
act  of  incorporation,  and  where  this  provides,  as  is  generally 
the  case,  for  the  election  of  a  board  of  directors,  for  this  pur- 
pose, no  other  mode  of  action  can  be  entertained.®  A  court, 
therefore,  will  not  act  upon  alterations  of  the  charter  proposed 
by  individual  members  of  the  association  in  opposition  to  the 
governing  board,  nor  even,  upon  the  petition  of  the  majority 
of  such  members,  will  it  compel  th6  body  in  whom  the  cor- 
porate powers  are  vested  to  affix  the  seal  of  the  corporation  to 


'  Post,  §  4479,  et  seq^  "  Gen.  Stat.  N.  H.,  ch.  134,  §  3. 

°  Oharlestown    Boot    &c.    Co.    v.  '  Ante,   §    1075;     McCuUough    v. 

Dunsmore,  60  N.  H.  85.  Moss,   5  Denio  (N.  Y.),  567;  Finley 

'  Oann  v.  Eakins,  23  Nova  Scotia,  &c.  Co.  v.  Kurtz,  34  Mich.  89 ;  Union 

475.  Gold  Mining  Co.  v.  Rocky  Mt.  Nat. 

=■  Ante,  i  2076;  and  the  like.    Post,  Bank,  2  Col.  565. 
44  3980,  3981. 
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measures,  coutrary  to  their  own  judgment.*  The  wishes  of 
the  majority  are  of  no  avail,  unless  expressed  in  valid  form. 
Where  the  powers  of  a  religious  corporation  were  lodged  in  a 
council  of  seven  members,  and  the  members  of  the  congrega- 
tion unlawfully  drove  the  members  of  the  council  from  a 
meeting,  and  then  passed  a  resolution  discontinuing  a  suit 
which  had  been  regularly  instituted,  this  proceeding  was  held 
to  be  ineffectual  for  its  purpose.''  A  promise  to  pay  the  presi- 
dent, directors,  and  company,  upon  demand,  must  be  com- 
plied with  upon  the  demand  of  the  president  and  directors, 
where  the  incorporatin.g  act  vests  the  latter  with  power  to 
manage  the  concerns  of  the  company.  In  such  a  case,  not 
only  is  the  demand  of  the  president  and  directors  sufficient, 
but  any  action  by  the  company  in  a  collective  capacity  would 
be  nugatory.* 

§  3976.  Exceptions    and    Quallflcations    of  This  Rule. — 

In  certain  emergencies,  however,  powers  conferred  upon  the 
body  of  directors  have  been  exercised  by  an  assembled  body 
of  stockholders.  Thus,  the  stockholders,  having  been  law- 
fully convened  to  hold  an  election  of  directors,  the  inspectors 
appointed  by  the  directors  to  supervise  this  election  refused 
to  act.  The  stockholders  appointed  new  inspectors  who  con- 
ducted the  election  legally  and  fairly  in  all  respects.  This 
proceeding  of  the  stockholders  was  justified.  "  Such  an 
emergency  and  contingency  had  arisen  that  the  ordinary 
forms  of  procedure  prescribed  and  contemplated  by  the 
charter  and  laws  regulating  these  elections  had  suddenly 
failed  to  accomplish  the  purposes  contemplated  by  them."  * 
Moreover,  under  all  theories  of  joint-stock  incorporation  the 
stockholders  are  the  ultimate  constituency;  and  in  many 
schemes  of  incorporation  the  directors  cannot  act  upon  cer- 
tain subjects  without  the  consent  of.  the  stockholders,  or  a 


'  Com.   V.   St.   Mary's  Church,  6  •  Union  Turnpike  Co.  v.  Jenkins, 

Serg.  &  R.  (Pa.)  508.  1  Caines  (N.  Y.),  381,  391. 

^  German  Evang.  Cong.  v.  Pressler,  *  Per  Mason,   J.,   Re  Wheeler,  2 

14  La.  An.  811.  Abb.  Pr.  (n.  s.)  (N.  Y.)  861,  864. 
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given  proportion  of  them.^  Moreover,  formal  action  is  often 
dispensed  with,  even  in  the  most  important  matters,  where  all 
the  members  of  the  corporation,  including  the  stockholders 
and  the  directors,  are  present,  and  concur,  although  there  is 
no  formal  vote,  either  of  the  stockholders  or  of  the  directors. 
Such  an  informal  concurrence  has  been  held  to  validate  a 
mortgage  of  the  property  of  the  corporation.''  And  so  it  has 
been  held  that  a  formal  resolution  at  the  stockholders'  meet- 
ing, authorizing  the  president  of  the  corporation  to  execute  a 
deed  conveying  all  the  property  of  the  corporation,  is  suffi- 
cient authority  for  such  a  conveyance.'  And  so,  where,  by  the 
terms  of  the  charter,  the  stockholders  were  constituted  a  body 
politic  and  corporate,  with  power  to  make  by-laws  touch- 
ing all  matters  whatsoever  which  might  pertain  to  the  con- 
cerns of  the  company,  and  they  made  a  by-law  giving  the 
board  of  directors  the  "  whole  charge  and  management  of  the 
property,"  and  authorized  it  to  delegate  to  an  executive  com- 
mittee the  power  to  do  any  acts  which  the  board  itself  might 
do,  and  the  board  thereafter  authorized  the  executive  com- 
mittee to  exercise  all  the  powers  of  the  board  when  it  was  not 
in  session,  and  the  executive  committee  executed  a  contract 
letting  another  railroad  into  the  joint  use  of  a  bridge,  which 
contract  was  approved  by  the  stockholders  at  a  regular  meet- 
ing,—  it  was  held  that  this  was  binding  on  the  company, 
though  never  ratified  by  a  formal  resolution  of  the  board  of 
directors;  and  that  this  was  so,  although  five  of  the  twenty 


'  Post,    ch.    132.     For    instance,  holders,  levying   an    assessment    to 

under  the  Oalifomia  Act  of  May  l2,  pay  the  note,  is  a  ratification,  and 

1853,  for  the  incorporation  of   turn-  makes  the  note  the  note  of  the  com- 

pike  road  companies,  a  majority  of  pany.    Forbes  v.  San  Eafael  Turnp. 

the  stockholders  of  such  a  company,  Co.,  50  Oal.  340. 
assembled  in  stockholders'  meeting,  '  Eureka  Iron  &c.  Works  v.  Bres- 

may  authorize  the  board  of  directors  nahan,  60  Mich.  832. 
to  execute  a  promissory  note  of  the  '  But  it  is  to  be  noted  that  no 

company;  and  if   a  note  is  executed  board  of  directors  had  been  elected 

by  a  board  of  directors  witkout  such  for  three  years :  Burr  v.  McDonald,  3 

authority,    a    subsequent    resolution  Gratt.  (Va.)  215. 
adopted  by  a  majority  of  the  stock- 

2889 


3  Thomp.  Corp.  §  3977.]     directoks. 

directors  were  appointed  by  the  government  of  the  United 
States,  and  not  elected  by  the  stockholders.' 

§  3977.  Further  of  This  Kule.  —  Coming  back  to  the  strict 
rule,  we  find  a  learned  opinion  in  which  it  is  held  that  the  stock- 
holders of  a  corporation  have  no  power  as  such  to  authorize  the 
sale  of  the  corporate  property  or  to  sell  the  same,  either  when 
collectively  assembled  in  a  stockholders'  meeting  or  when  act- 
ing individually;  but  that  the  power  to  sell  and  convey  can 
be  conferred  only  by  the  board  of  directors  or  trustees  when 
assembled  and  acting  as  a  board.^  Returning  to  the  looser 
but  more  practical  conception,  and  one  on  which  so  many  of 
the  informal  acts  of  corporations  have  been  held  valid  on  the 
theory  of  ratification,^  or  estoppel*  we  find  a  holding  to  the 
efi'ect  that  a  conveyance  authorized  at  a  meeting,at  which  all 
the  shareholders  are  present  and  sign  a  written  consent  to 
the  proceedings  on  the  record,  pursuant  to  a  statute,^  is  as 
efi^ective  as  if  authorized  by  the  directors,  —  there  being  in  fact 
but  one  beneficial  stockholder  and  no  board  of  directors.* 
This  brings  us  again  to  the  theory  that  the  directors  of  such 
a  corporation  are  merely  a  board  of  agents  or  trustees  for  the 
.aggregate  body  of  the  stockholders,  clothed  with  certain  pow- 
ers of  ordinary  business  management;  and  that  when  it  comes 
to  the  exercise  of  larger  powers  they  must  have  the  express 
assent  of  the  stockholders  or  a  subsequent  ratification.  This 
theory  is  illustrated  by  a  case  in  which  it  was  held  that,  as  a 
general   rule,  the    directors    of  a   railroad  company  cannot 


'  Union  Pacific  E.  Oo.  v.  Chicago  thereto  on  the  record  of  such  meet- 
Ac.  E.  Co.,  51  Fed.  Eep.  309 ;  aflarm-  ing,  the  acts  of  such  meeting  shall  be 
ing  s.  c.  47  Fed.  Eep.  15.  as  valid  as  if  legally  called  and  noti- 

2  Gashwiler  v.  Willis,  33  Cal.  11;  fled. 
s.  c.  91  Am.  Dec.  607.  °  Manhattan  Brass  Co.  v.  Webster 

»  Post,  §  5314.  &c.  Co.,  37  Mo.  App.  145.    The  sole 

*  Post,  §  5271.  stockholder  transferred  one  share  of 

'  Eev.  Stat.  Mo.  1879,  §  735,  pro-  stock  each  to  two  dummies  to  make  up 

viding  that  when  all  the  members  of  the  three  stockholders  required  to  con- 

a  corporation  shall  be  present  at  any  stitute  a  joint-stock  corporation  under 

meeting,  however  called  or  notified,  the  statutes  of  Missouri, 
and    shall    sign    a   written    consent 
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authorize,  without  the  previous  approval  of  the  stockholders, 
the  construction  of  a  passenger  station  in  a  State  other  than 
that  in  which  the  railroad  company  was  created,  and  at  a 
point  to  which  its  line  does  not  extend,  and  cannot  embark 
the  funds  committed  to  their  control  and  disposal  in  the  pay- 
ment and  cost  of  such  a  building;  but  that  circumstances 
may  nevertheless  exist  where  the  construction  of  such  a  sta- 
tion will  so  increase  the  facilities  of  their  own  railroad,through 
a  connecting  line,  as  to  justify  them  in  making  such  an 
expenditure  without  taking  the  sense  of  the  stockholders.* 

§  3978.  Directors    have   no    Common-law  Powers.  —  The 

foregoing  doctrine  is  involved  in  the  cloudy  conception  that, 
in  some  way  or  other,  directors  have  common-law  powers. 
But,  however  it  may  be  in  England,it  may  be  doubted  whether 
there  are  any  common-law  corporations  in  the  United  States. 
All  the  corporations  with  which  we  are  dealing  in  this  work 
—  and  all  of  which  we  have  knowledge,  —  are  created  by  or 
under  acts  of  the  Legislature  of  the  United  States  or  of  some 
©f  the  States  or  Territories.  Their  directors  exercise  merely 
granted  powers,  —  that  is  to  say,  powers  granted  either  by  the 
governing  statute,  or  by  the  members  in  the  form  of  articles 
of  association,  by-laws,  or  other  constating  instruments.  It  is 
therefore  well  said  in  other  cases  that  the  directors  of  a  corpo- 
ration are  but  agents  of  the  corporation,  and  can  only  act  for 
«r  bind  it  within  such  limits,  and  in  such  ways,  as  the  charter 
or  by-laws,  or  some  act  of  the  members,  authorize.^  This  is 
quite  incompatible  with  the  conception  that  they  possess  a  body 
of  powers  derived  from  the  common  law.  At  the  same  time 
it  is  to  be  kept  in  view  that  the  courts,  through  their  habit  of 


1  Nashua  &c.  E.  Corp.  v.  Boston  '  Salem  Bank  v.  Gloucester  Bank, 
<fec.  E.  Corp.,  136  U.  S.  356,  384.  Cir-  17  Mass.  1,  29 ;  s.  c.  9  Am.  Dec.  Ill ; 
cumstances  and  charter  amendments  Bankof  Kentucky  «.  Schuylkill  Bank, 
under  which  the  directors  of  a  rail-  1  Pars.  Sel.  Oas.  180;  Eidley  v.  Ply- 
road  company  may  act  in  changing  mouth  Grinding  &c.  Co.,  2  Ex.  711; 
the  Hne,  without  consent  of  the  stock-  Eoyalton  v.  Eoyalton  &c.  Co.,  14  Vt. 
holders :  Stewart  v.  Little  Miami  E.  311. 
Co.,  14  Ohio,  353. 
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taking  judicial  notice  of  the  usages  of  business,  and  of  draw- 
ing general  conclusions  and  deducing  general  rules  from  fre- 
quently recurring  facts,  ascribe  certain  powers  to  the  various 
officers  of  corporations,  under  the  name  of  implied  powers. 
But  this  implication  is  in  the  nature  of  a  rebuttable  presump- 
tion, and  it  is  generally  open  to  show  that,  in  the  particular 
case,  such  powers  have  not,  in  fact,  been  granted.  Another 
meaning  of  this  is  that  third  persons,  in  dealing  with  corpo- 
rations, are  entitled  to  presume  that  certain  of  their  officers 
possess  certain  usual  and  customary  powers,  and  may  safely 
act  on  that  presumption  unless  the  corporation  gives  them  to 
understand  the  contrary.  Moreover,  all  that  is  said  in  this 
section  must  be  taken  subject  to  the  qualification  that  where 
the  principles  of  the  common  law  ascribe  certain  powers  to 
corporations,  as  inherent  powers  to  be  exercised  in  the  course  of 
their  business,  —  such  we  will  say  as  the  power  to  contract 
debts  and  issue  the  usual  securities  therefor,  —  those  powers  are 
presumptively  lodged  in  the  directors  without  any  express 
grant,  and  the  public  may  safely  act  on  that  presumption  in 
the  absence  of  a  restraining  statute,  or  in  the  absence  of  notice 
of  a  restraint  imposed  by  a  valid  by-law  or  other  governing 
instrument. 

§  3979.  Ifo  Power  to  Make  Constituent  Changres. —  It  has 

already  been  pointed  out,'  that  the  board  of  directors  occupy 
towards  the  corporation  a  position  similar  to  that  which  the 
Legislature  occupies  towards  the  State.  The  Legislature  can- 
not change  the  constitution,  for  it  has  been  created  by  higher 
authority  than  the  Legislature;  nor  can  it  make  any  funda- 
mental change  in  the  government  of  the  State.  In  like  man- 
ner, the  board  of  directors  are  agents  or  trustees,  with  the 
limited  power  of  directing  the  affairs  of  the  corporation,  under 
and  subject  to  the  constitution  which  has  been  provided  for 
their  guidance,  namely,  the  corporate  charter.  They  can 
make  no  fundamental  changes  which  they  are  not  authorized 
to  make  by  that  instrument,  nor  by  the  members  of  the  cor- 

1  Ante,  §  2076. 
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poration,  in  a  mode  provided  for  by  that  instrument.  They 
can  make  no  change  with  reference  to  the  nominal  capital  of 
the  company/  nor  to  its  membership,  without  the  consent  of 
the  stockholders;  for  this  would  have  the  effect  of  making  the 
stockholders  members  of  a  different  corporation  from  that 
which  they  consented  to  join.  It  would  be  a  breach  of  the 
organic  compact  which  the  members  have  made  with  each 
other.  "  It  would  change  the  relative  influence,  control,  and 
profit  of  each  member.  If  the  directors  alone  could  do  it, 
they  could  always  perpetuate  their  own  power.  Their  agency 
dues  not  extend  to  such  an  act,  unless  so  expressed  in  the 
charter."*  The  fact  that  the  charter  in  terms  allows  the  cor- 
poration at  its  pleasure  to  increase  its  capital  stopk  from  time 
to  time,  and  vests  all  the  powers  of  the  corporation  in  the 
board  of  directors,  has  been  held  not  to  change  this  rule.' 
For  the  same  reasons,  the  directors  have  no  power  to  reduce 
the  capital  of  the  corporation  of  which  they  are  the  governing 
body.*  But  according  to  some  opinions,  they  may,  in  the  ab- 
sence of  statutory  provision,  direct  a  purchase  by  the  corporation 
of  its  own  stock,  and  may  hold  it  unextinguished  and  reissue  the 
same.*  Neither  can  they,  in  corporations  organized  under  a' 
principle  other  than  that  of  having  a  joint  stock,  admit  new 
members,  unless  the  power  to  do  so  is  expressly  conferred.* 
So,  in  those  corporations  where  the  offices  involve  &  franchise, 
the  directors  or  trustees  have  no  power  of  amotion:  that  resides 
alone  in  the  corporation.^    Nor  can  they,  according  to  the 

'  Ibid.  607;  Taylor  v.  Miami  Exporting  Co., 

'  Railway  Co.  v.  Allerton,  18  "Wall.  6  Ohio,  176,  218.    But  see  ante,  §  2057. 
<U.  S.)  233;  Gill  D.Balis,  72  Mo.  424,  "Thus,    under   the   4th  and  5th 

433.  sections  of  the  act  incorporating  the 

'  Railway  Co.  r.  Allerton,  18  Wall.  Philadelphia  Savings  Institution,  the 

<U.  S.)  233.     See  also  Heath  v.  Erie  directors  had  not  the  power  to  elect 

E.  Co.,  8  Blatch.  (U.  S.)  347.    That  members,    but    only  to  provide  for 

fiuch  an  increase  may  be  validated  by  their  election.    Com.  v.  Gill,  3  Whart. 

the  acquiescence  of  the  shareholders,  (Pa.)  228. 
eee  ante,  §  2083.  '  Power   of    amotion     (including 

*  Percy  v.  Millaudon,  8  La.  568 ;  that  of  suspension)  cannot  be  del- 

Hartridge  v.  Kockwell,  R.  M.  Charlt.  egated  to  a  board  of  directors.     State 

<Ga.)  260 ;  ante,  §  2076.  v.  Chamber  of  Commerce,  20  Wis.  68 ; 

"  City  Bank  v.  Bruce,  17  N.  Y.  anU,  k  804. 
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prevailing  view,  make  by-laws  for  tlie  government  of  the  cor- 
poration, unless  expressly  empowered  so  to  do.'  But  in  Penn- 
sylvania, where  the  courts  go  far  in  sanctioning  the  power  of 
the  Legislature  to  alter  corporate  charters  against  the  will  of 
the  minority,^  it  has  heen  held  that  the  Legislature  may  con- 
fer enlarged  powers  upon  the  managers  of  a  corporation  with 
the  assent  of  the  majority  of  the  shareholders,  and  that  no  one 
stockholder,  by  refusing  his  assent,  can  hinder  their  exercise. 
Thus,  the  directors  of  a  corporation,  authorized  by  an  act  of 
the  Legislature,  which  the  stockholders  have  accepted,  may 
issue  preferred  stock,  notwithstanding  the  opposition  of  indi- 
vidual shareholders.' 

§  3980.  Cannot  Apply  for  or  Accept  Amendment  of  Char- 
ter.—  The  charter  of  the  corporation  constituting  the  contract 
between  the  corporation  and  the  stockholders,  the  directors 
have  no  power  to  change  it  without  the  consent  of  the  stock- 
holders.^ Thus,  the  general  power  given  by  the  charter  of  a 
manufacturing  company  to  the  directors  to  manage  the  stock, 
property,  and  affairs  of  the  corporation,  does  not  enable  them 
to  apply  to  the  Legislature  for  an  enlargement  of  the  com- 
pany's powers.  Such  an  application  can  be  made  by  authority 
of  the  company  only.^  And  a  resolve  of  the  Legislature, 
passed  on  such  application  without  authority  from  the  com- 
pany, giving  power  to  the  company  to  raise  an  additional, 
assessment  on  the  stockholders,  for  the  purpose  of  paying  the 
debts,  is  inoperative."  So,  it  has  been  well  held  that  the 
president  and  directors  of  a  banking  company  cannot  accept 
an  amended  charter,  the  result  of  which  would  be  to  deprive 
certain  stockholders  in  the  company  of  their  rights  as  such.' 

'  Ante,  §  956.  e.  c.  90  Am.  Dec.  617;  State  ».  Adams, 

'  Ante,  i  960.  44  Mo.  570. 

'  Ourry  v.  Scott,  54  Pa.  St.  270.  °  Marlborough  Man.  Co.  «.  Smith, 

'  Stark  V.  Burke,  9  La.   An.  341;  2  Conn.  579. 
ante,    §  86,  et  seq.  '  Boisdere  v.  Citizens'  Bank,  9  La. 

"  Marlborough  Man.  Co.  v.  Smith,  506 ;  g.  c.  29  Am.  Dec  453.    But,  con- 

2  Conn.  679,  580 ;  Zabriskie  v.  Hack-  trary  to   this,  it   was  held   by  the 

ensack  &c.  R.  Co.,  18  N.  J.  Eq.  178;  Superior  Court  of  Cincinnati  that  the 
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§  3981.  Nor  Accomplisli  this  Result  by  Indirect  Means.  — 

Nor  can  directors  be  permitted  to  accomplish,  by  indirect 
means,  what  they  are  forbidden  to  do  directly.*  Thus,  where 
a  statute  provides  that  corporations  may  increase  their  capital 
stock  by  vote  of  the  stockholders  at  a  meeting  called  for  that 
purpose,^  it  is  not  within  the  implied  powers  of  any  corporate 
ofiBcer  to  bind  the  corporation  to  an  increase  of  the  capital 
stock  by  an  agreement  with  an  employ^  to  pay  for  his  serv- 
ices in  stock  of  the  corporation  when  none  remains  unissued.' 
A  sale  of  stock,  however,  by  a  corporation,  if  otherwise  valid, 
will  not  be  vitiated  by  the  fact  that  the  motive  of  some  of  the 
directors  and  of  the  purchaser  was  to  enable  the  latter  to  vote 
on  the  stock  in  a  certain  manner  at  an  approaching  election 
of  directors.*  This  is  true  also  in  the  case  of  the  purchase  by 
the  corporation  of  its  own  stock.^  But  directors  have  no  right 
to  make  certificates  purporting  to  represent  capital  stock 
which  has  not  in  fact  been  subscribed  and  paid  for,  and  put 
them  on  the  market  as  stock,  and  sell  them  below  par.*  Nor, 
as  a  part  of  a  fraudulent  device  to  increase  the  stock,  can 
they,  in  pursuance  of  statutory  authority,  issue  bonds  of  the 
corporation  convertible  into  stock.  To  justify  the  exercise  of 
the  authority  in  question,  the  money  raised  from  the  issue  ot 
these  bonds  must  be  needed  and  applied  to  the  purposes 
authorized  by  the  statute.'  Neither  can  it  be  tolerated  that 
the   negligence   or   fraud   of    the    agent   of    the   corporation 


acceptance  of  an  amendment  to  its  •  State  t;.  Smith,  48  Vt.  266;  Hart- 
charter  is  a  power  incident  to  a  cor-  ridge  v.  Eockwell,  E.  M.  Charlt.  (Ga.) 
poration,  which  may  be  exercised  by  260. 

a  board  of  directors,  if  there  is  no  other  '  Taylor  v.  Miami  Exporting  Co., 

active  governing  body  in  whom  it  is  6  Ohio,  176.    But  see  ante,  §  2054. 
vested.    Dayton  &c.  R.  Co.  v.  Hatch,  ^  Fisk  v.  Chicago  &c.  R.  Co.,  53 

1  Disney   (Ohio),  84.    This  point  is  Barb.  513;  s.  c.  36  How.  Pr.  (N.  Y.) 

believed  not  to  have  been  well  de-  20.     See,  also,  Sturges  v.  Stetson,  3 

cided.  Phila.    (Pa.)    304.      Compare    ante, 

'  State  V.  McCuUough,  3  Nev.  202,  §  21Q6,etseg. 
225.  '  Belmont  v.  Erie  R.  Co.,  52  Barb. 

>  Oomp.  L.  Mich.  1871,  ?  2841.  (N.  Y.)  637.  '  See  N.  Y.  Sess.  Laws 

»  Finley  &o.  Co.  v.  Kurtz,  34  Mich.  1850,  ch.  140,  ^  28,  subsec.  10,    Stur- 

89.  ges  V.  Stetson,  supra. 
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appointed  to  issue  its  shares  shall,  in  making  an  issue 
beyond  the  maximum  limit,  work  the  same  result.  Such 
overissues  are  void;  '■  but  the  company  may,  none  the  less,  be 
liable  in  damages  to  persons  injured  by  the  wrongful  act  of 
its  agent." 

§  3982.  Cannot    Make,    Alter,    or    Annul    By-laws.  —  As 

already  seen,  the  general  rule  is  that  the  directors  of  a  corpo- 
ration cannot  make  by-laws  for  its  government  unless  empow- 
ered to  do  so  by  statute,'  though  numerous  statutes  have  been 
enacted  clothing  them  with  this  power.*  But  where  the 
directors  have  the  power  to  make  and  enforce  a  particular 
rule  or  regulation,  such  a  regulation  is  not,  of  course,  invalid 
from  the  mere  circumstance  that  it  is  called  a  by-law,  and  that 
no  powefr  to  make  by-laws  has  been  expressly  given  by  the 
charter.  It  was  so  held  where  the  directors  of  a  merchants' 
exchange,  having  the  express  power  to  control  the  rooms  of 
the  exchange,  established  a  by-law  regulating  the  use  of  the 
same.^  It  has  been  held  that  a  power,  delegated  by  the 
charter  of  an  incorporated  merchants'  exchange  to  the  board 
of  directors,  to  control  the  exchange  rooms,  and  to  "  establish 
and  enforce  such  rules  and  regulations  in  regard  to  tlie  use 
of  the  same,  as  may  seem  proper,"  empowers  such  board  to 
enact  a  by-law  declaring  the  exchange  rooms  open  for  busi- 
ness during  certain  hours  daily,  and  prohibiting  smoking 
therein  during  such  hours,  notwithstanding  that  the  board 
thereby  extends  the  hours  designated  for  such  purposes  by 
by-laws  already  adopted  by  the  corporation.* 

^  New  York  &c.  E.  Co.  v.  Schuyler,  noted  to  the  effect  that  a  by-law  of  a 

38  Barb.  (N.  Y.)  534;  ante,  i  1492.  corporation  empowering  the  board  of 
'  Ante,  §  1493.  directors  to  impose  fines  on  members, 
°  Ante,  ^  956.  but  prescribing  no  limit  in  regard  to 

*  Ante,  §  962,  et  leg.  the  extent  or  amount  of  such  fines,  is 
'  Albers  v.  Merchants'  Exchange,     invalid,  and  that  a  by-law  of  a  corpo- 

39  Mo.  App.  583.  ration,  providing  that  a  member  of 

•  Albers  v.  Merchants'  Exchange,  the  corporation  might  be  fined,  cen- 
39  Mo.  App.  583.  In  addition  to  what  sured,  suspended,  or  expelled  for  dis- 
has  already  been  said  upon  this  sub-  orderly  or  improper  conduct,  as  the 
ject  (ante,  §  1036),  a  decision  may  be  board  of  directors  should  determine, 

2896 


POWERS  OF  DiRECTOBS.     [3  Thomp.  Corp.  §  3983. 

§  3983.  May  not  Sell  Out  Corporate  Assets  and  Busi- 
ness.— The  directors  of  a  corporation  being  its  agents  or 
trustees  for  the  purpose  of  carrj'ing  on  its  busiaess,  and  pro- 
moting the  ends' designed  by  its  charter,  they  obviously  have 
no  power,  without  a  strict  authorization  from  their  stockhold- 
ers, to  determine  its  business  and  defeat  the  objects  of  its 
charter,  by  selling  out,  en  masse,  its  corporate  assets  and  good- 
will;^ unless  the  charter,  by  express  terms  or  necessary  impli- 
cation, confers  this  power  upon  them.^  In  the  view  of  one 
court,  they  cannot,  unless  specially  empowered,  make  sale  of 
any  portion  of  its  estate,  essentially  necessary  for  the  transac- 
tion of  its  customary  business.'  They  have  no  power  to  lease 
its  property  for  999  years  without  the  assent  of  its  stockhold- 
ers.* And  where  they  have  the  power,  under  a  simple  trust, 
to  sell  or  lease  the  works  of  the  company,  they  cannot,  in  the 
lease,  give  an  option  to  the  lessee,  to  purchase,  or  not,  at  a  price 
fixed,  the  entire  works  of  the  company  at  any  time  within 
twenty  years.  Such  a  contract  must  be  ratified  by  every 
member  of  the  company,  to  become  binding  upon  them.*  So, 
it  was  held  that  the  trustees  of  a  company  which  had  been 
organized,  and  which  had  provided  very  extensive  shops  and 
machinery,  for  the  sole  purpose  of  manufacturing  hard  rubber 
under  certain  patents  which  it  owned,  had  no  power  to  sell  all 
the  patent  rights,  all  the  personal  property,  machinery,  stock 
on  hand,  and  contracts,  and  lease  the  real  estate."     But  the 


does  not  authorize  such  board  to  sus-  (N.Y.)  578;  s.  c.  21  How.  Pr.  (N.  Y.) 

pend  a  member  for  the  non-payment  193 ;  EoUins  v.  Clay,  33  Me.  132. 

of  a  fine,  imposed  on  him  for  the  vio-  '  As  was  the  case  with  the  charter 

lation  of  the  corporate  rules,  when  of  the  St.  Louis  Gaslight  Company, 

such  member  in  good  faith  contests  St.  Louis  v.  St.  Louis  Gaslight  Co,  70 

the  validity  of  the  fine.    Albers  v.  Mo.  69,  98. 

Merchants'  Exchange,  39  Mo.  App.  '  Rollins  v.  Clay,  33  Me.  132. 

683.  '  Metropolitan  Elevated  Ey.  Co.  v. 

'  Eailway  Co.  v.  Allerton,  18  Wall.  Manhattan  Elevated  Ry.  Co.,  11  Daly 

(U.  S.)  233,  235;   Colman  v.  Eastern  (N.  Y.)  373;   «.  c.  14  Abb.  N.  Cas. 

Counties  R.  Co.,  10  Beav.  1;    «.  c.  4  (N.  Y.)  103. 

Eng.  Rail.  Cas.   513;  Abbot  v.  Amer-  °  Clay  v.  Rufford,  19  Eng.  L.  &  Eq. 

ican    Hard    Rubber    Co.,    33    Barb.  350;  s.  c.  5De  Gex  &  S.  768. 

«  Abbot  V.  American  &c.  Co.,  33  Barb.  (N.  Y.)  578. 
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rule  here  stated  is  not  inflexible.  One  decision,  at  least,  qual- 
ifies  it  by  lidding  that  when  the  affairs  of  the  corporation  are 
in  a  condition  so  desperate  as  to  preclude  the  possibility  of 
continuing  the  business  of  the  corporation,  the  board  of 
directors  are  confronted  with  a  new  duty,  that  of  discharging 
the  liabilities  of  the  corporation,  and  that,  for  this  purpose, 
they  may  sell  the  property  of  the  corporation.*  So,  it  has 
been  held  that  the  transfer,  by  trustees  of  a  corporation,  of  all 
its  property  to  another  corporation,  made  in  good  faith  to 
prevent  the  total  loss  of  the  property,  which  transfer  was 
authorized  and  ratified  by  a  large  majority  of  the  stockhold- 
ers, will  not  subject  such  trustees  to  an  action  by  a  dissenting  " 
stockholder.* 

§  3984.  But  may  Alien  Corporate  Keal  Sstate  in  Course  of 
Business. — But  this  is  not  at  all  incompatible  with  an  impli- 
cation of  power  in  directors  to  alien  the  real  estate  of  the 
corporation  in  the  ordinary  course  of  its  business.'  Thus,  it 
has  been  held  that  a  statutory  power  in  the  directors  of  a 
railroad  company  to  transact  all  the  business  of  the  company, 
and  to  sell  and  convey  real  property,  with  a  right  to  complete 
portions  of  the  road,  and  to  elect  between  routes  and  termini, 
authorizes  them  to  sell  a  portion  of  the  right  of  waj',  in  satis- 
faction of  a  'mortgage  debt;  and  that  the  mortgagee  will  not 
afterwards  be  allowed  to  treat  the  contract  as  ultra  vires  a  ad 
proceed  to  foreclose  his  mortgage,  even  though  he  still  holds 
the  bonds  to  secure  which  it  was  given;  but  the  company  is 
entitled  to  have  them  canceled.*  So,  where  the  by-laws  of  a 
corporation  provided  that  the  directors  should  have,  in  the 
management  of  the  affairs  of  the  corporation,  all  the  powers 
which  the  corporation  itself  possessed,  not  incompatible  with 
the  provisions  of  the  by-laws  and  the  laws  of  the  Common- 
wealth, it  was  held  that  they  might  mortgage  the  lands  of  the 

»  Ashurst's  Appeal,  60  Pa.  St.  290,  »  People  v.  Ballard,  3  N.  Y.  Supp. 

313.     See,  also,  Sheldon  Hat  Blocking     845. 

Co.  V.  Eickmeyer  Hat  Blocking  Co,  56  '  See  a  valuable  note  on  this  sub- 

How.  Pr.  (N.  Y.)  70.  ject  in  59  Am.  Rep.  466. 

*  Donner  v.  Dayton  &c.  R.  Co.,  1  Cine.  (Ohio)  130. 
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corporation  in  security  for  its  bonds,  where  the  by-laws  per- 
mitted it  to  done.^  But  it  has  been  held  that  authority  given 
a  single  director  to  make  contracts  for  the  sale  of  the  lands  of  a 
corporation  does  not  empower  them  to  convey  them.* 

§  3985.  May  Mortgage  Corporate  Property.  —  In  general, 

it  may  be  stated  that,  as  an  incident  to  the  authority  of  the 
directors  to  contract  debts  and  obligations  in  the  course  of 
the  ordinary  business  of  the  corporation,  they  have  authority 
to  pledge  and  convey  the  real  or  personal  estate  of  the  corpo- 
ration as  security  for  the  payment  of  the  same.^  It  cannot  be 
doubted,  where  the  by-laws  of  a  corporation  provide  that  in 
the  management  of  its  affairs  the  directors  shall  have  all  the 
powers  which  the  corporation  itself  possesses,not  incompatible 
with  the  by-laws  and  the  laws  of  the  State,  and  there  is  noth- 
ing in  the  by-laws  incompatible  with  the  exercise  by  the 
directors  of  the  power  to  borrow  m.oney,  issue  bonds,  or  to  con- 
vey in  mortgage  the  lands  of  the  corporation  as  security,  that 
the  directors  may  exercise  such  power.* 

§  3986.  May  Assign  for  Benefit  of  Creditors.  —  There  is 
much- authority  for  the  view  that  the  directors  of  an  insolvent 
corporation  may,  without  the  consent  of  the  stockholders, 
make  an  assignment  in  good  faith  of  all  its  assets  to  a  trustee 
for  the  payment  of  its  creditors;'  though,  as  the  exercise  of 
this  power  generally  has  the  effect  of  putting  an  end  to  the 


'  Hendee  v.  Pinkerton,  14  Allen  (N.  Y.)  590;  Hoyt  v.  Thompson,  19 

(Mass.),    381.     Oompare  .Tyrrell    v.  N.  Y.  207 ;  Gordon  i;.  Preston,  1  Watts 

Washburn,  6  Allen  (Mass.),  466.  (Pa.),  385 ;  s.  c.  26  Am.  Dec.  75 ;  Bank 

^  Green  v.  Hugo,  81  Tex.  452 ;  g.  c.  Commissioners  v.  Bank  o£  Brest,  Har. 

26  Am.  St.  Eep.  824 ;  17  S.  W.  Rep.  79.  Oh.  (Mich.)  106;pos«,  ch.  133. 

'  Sargent    v.    Webster,     13    Met.  *  Hendee  v.  Pinkerton,   14  Allen 

(Mass.)  497,  503;  s.  c.  46  Am.  Dec.  (Mass.),  381. 

743;  Burrill  v.  Nahant  Bank,  2  Met.  *  Merrick  v.  Trustees  &c.,  8  Gill 

(Mass.)  163;  s.  c.  35  Am.  Dec.  395;  (Md.),  59.     See  post,    chs.  145,  146, 

Despatch  Line  v.  Bellamy  Man.  Co.,  where  this  subject  is  fully  dealt  with, 

12  N.  H.  205,  224;  s.  c.  37  Am.  Dec.  including  the  inquiry,  whether  the 

203 ;  Miller  v.  Eutland  &c.  Co.,  36  Vt.  directors  can  make  preferential  assign- 

452;  Augusta  Bank  «.  Hamblet,  35  ments,  and  whether  they  can  prefer 

Me.  491 ;  Jackson  v.  Brown,  5  Wend,  themselves. 
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corporation,*  its  existence  is  denied  by  some  courts.''  And 
clearly  the  directors  have  no  such  power  where  the  governing 
statute  prescribes  a  different  mode  for  winding  up  the  affairs 
of  the  corporation  and  liquidating  its  debts.  The  statutory 
naode  is  exclusive.  The  reason  is  that  the  statute  forms  a 
part  of  the  security  to  the  public,  and  one  of  the  conditions 
upon  which  corporations  subject  thereto  take  their  chartered 
powers.' 

§  3987.  When  Assign  to  Other  Trustees.  —  There  may  be 
circumstances  which  will  warrant  the  transfer  of  the  corporate 
property,  or  portions  of  it,  by  the  directors,  to  trustees,  for  pur- 
poses which  are  lawful  and  consistent  with  their  duty  to  the 
corporation.*  But  such  a  transfer  will  be  subjected  to  rigid 
scrutiny,  because  it  puts  the  title  to  the  property  beyond  the 
proper  control  of  the  board  of  directors,  who  are  by  law, 
trustees  for  the  control  and  management  of  the  property  for 
the  benefit  of  the  stockholders,  and  subjects  it  to  the  control 
of  another  class  of  trustees,  making  "the  actual  benefits  to  be 
derived  by  the  stockholders  depend  upon  the  efficiency  of 
proceedings  in  court  to  compel  performance  of  such  a  trust.'" 

§  3988.  May  Borrow  Money.  —  A  general  power  granted 
to  the  directors  to  manage  the  affairs  of  the  corporation 
includes,  according  to  the  American  view,*  the  power  to  bor- 
row money  when  necessary  in  the  course  of  its  business. 
Thus,  it  has  been  held  that  a  board  of  bank  directors,  author- 
ized to  conduct  the  affairs  of  the  company,  may  empower  the 
president,  or  the  president  and  cashier,  to  borrow  money, 
indorse  its  notes,  or  to  obtain  a  discount  for  the  use  of  the 


'  Ante,  §§  3345,  3347. 
'  Gibson  t).  Goldthwaite,  7  Ala.  281 ;  '  Ogden  v.  Murray,  39  N.  Y.  202. 

s.  c.  42  Am.,  Dec.  592 ;  post,  ch.  153.  «  See  ante,  5  3985.       The  English 

'  Bank  Commissioners  v.  Bank  of  rule  is  the  contrary :   Burmester  v. 

Brest,  Har.  Oh.  (Mich.)  106.  Nopj-is,  6  Ex.  796;  Chambers  v.  Man- 

*  Ashurst's  Appeal,  60  Pa.  St.  290,  Chester  &c.  E.  Co.,   33  L.  J.  (n.  s.) 

312.  238. 
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bank.'  So,  the  directors  of  a  manufacturing  corporation,  formed 
under  a  general  statute  giving  them  authority  to  manage  its 
concerns,  have  power  to  make  an  advance  in  the  payment  of 
wages  to  its  agent;  and  for  this  purpose  they  may  empower 
him  to  use  the  company's  credit.^  The  authority  granted  to 
incorporated  banks  by  the  general  banking  laws  of  New  York, 
must,  it  has  been  held,  be  exercised  by  the  directors,  who  were 
mere  agents  for  the  shareholders,  and  who  were  to  exercise 
their  powers  for  the  benefit  of  the  shareholders,  within  the 
legitimate  business  of  banking.  If  this  power  were  improp- 
erly exercised,  the  shareholders,  and  others  iuterested  in  the 
bank,  would  not  be  liable  to  the  lenders  of  money.'  A  gen- 
eral power  in  the  directors  to  borrow  money  for  the  use  of 
the  corporation  includes  the  power  to  secure  the  debt  thus  cre- 
ated, in  any  appropriate  mode,  as  by  assigning  bonds  and  mort- 
gages owned  by  the  corporation,*  and  by  mortgaging  corporate 
property.'  Where  a  general  power  on  the  part  of  the  direct- 
ors to  borrow  for  the  corporation  thus  exists,  one  who  lends 
money  to  it  upon  their  application  in  good  faith  will  not  be 
charged  with  knowledge  of  or  responsibility  for  any  breach  of 
trust  on  their  part  in  the  application  of  it  to  the  use  of  the 
corporation."  Nor  will  the  corporation  be  allowed,  while 
keeping  the  money,  to  set  up  a  want  of  power  on  the  part  of 
its  directors  to  borrow  it,  or  that  it  was,  after  being  borrowed, 
put  to  unauthorized  uses.' 

§  3989.  May   Make    and    Transfer    Neg-otiable    Paper. — 

The  power  to  borrow  includes,  by  a  natural  implication,  the 
power  to  emit  those  evidences  of  indebtedness  which  are  cus- 

^  Fleckner    v.    Bank    of-   United  *  Nortli  Hudson  Mut.  &c.  Asso.  v. 

States,  8  Wheat.  (U.  S.)  338;  Eidg-  First  Nat.  Bank,  79  Wis.  31;  s.  c.  11 

way    V.    Farmers'     Bank    of    Bucks  L.  E.  A.  845;  47  N.  W.  Rep.  300. 
County,  12  Serg.  &  E.  (Pa.)  256;  s.  c.  *  Post,  ch.  133. 

14  Am.  Dec.  681 ;  Merrick  v.  Bank  of  '  North  Hudson  Mut.  &c.  Asso.  v. 

Metropolis,  8  Gill  (Md.),  59.  First  Nat.   Bank,  supra;  Borland  v. 

2  Tripp  V.  Swanzey  Paper  Co.,  13  Haven,  37  Fed.  Eep.  394. 
Pick.  (Mass.)  291.  '  North  Hudson  Mut.  &c.  Asso.  v. 

^  Leavitt  v.   Yates,    4    Edw.   Ch.  First  Nat.  Bank,  79  Wis.  31 ;  s.  c.  11 

(N.  Y.)  134.  L.  R.  A.  845;  47  N.  W.  Eep.  300. 
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tomary  in  the  business  world.*  It  is  therefore  stated  with 
confidence,  as  the  general  American  doctrine,  that  the  direct- 
ors of  any  business  or  financial  corporation  have  the  power 
to  make,  accept,  or  assign  negotiable  paper  in  the  course  of 
the  business  of  the  corporation.''  The  directors  of  a  manu- 
facturing corporation  do  not,  for  instance,  exceed  their  powers 
by  authorizing  their  agent  to  raise  money  for  his  own  use 
and  give  therefor  the  company's  note."  So,  a  board  of  trustees 
of  a  society  for  the  erection  of  a  monument,  under  an  author- 
ity "to  manage  the  finances  and  property  of  the  society," by 
necessary  implication,  have  power,  through  their  treasurer,  to 
bind  the  society  by  a  promissory  note  and  such  other  obliga- 
tions as  are  usually  resorted  to  in  managing  the  finances  of 
such  institutions.*  So,  a  note  belonging  to  a  bank  may  be 
assigned  or  transferred  by  its  directors,  who  have  the  control 
of  its  financial  affairs.*  So,  bank  directors,  having  authority 
to' control  all  the  property  of  the  bank,  may  authorize  one  of 
their  number  to  assign  any  securities  belonging  to  the  corpo- 
ration; and  a  blank  indorsement,  in  pursuance  of  such  author- 
ity, by  the  persons  so  authorized,  is  sufiicient  to  transfer  a 
note;  and  the  indorsement  may  be  properly  filed  at'the  bar.* 
But  clearly  a  single  director  is  not  authorized,  as  such,  without 
special  authority,  to  make  notes  binding  the  corporation/ 

§  3990.  May  Assume  or  Guarantee  Debts  of  Other  Per- 
sons or  Corporations,  when.  —  The  directors  of  a  railroad 
company  acting  under  a  statute  of  Ohio  authorizing  railroad 
companies  to  aid  each  other,  for  the  purpose  of  making  con- 
nections, by  subscriptions  to  the  capital  stock  or  otherwise, 

'  Post,  §  5731 ;  ch.  131,  art.  I.  paper  Associations,  8  0.  B.  849;  s.  c 

»  Post,  §  5731.  19  L.  J.  (N.  s.)  114. 

'  Tripp  V.  Swanzey  Paper  Co.,  13  *  Hayward».  Pilgrim  Soc,  21  Pick. 

Pick.  (Mass.)  291,  293.    Here  again  (Mass.)  270.     See  also,  First  Baptist 

the  English  is  contrary  to  the  Ameri-  Church  v.  Caughey,  85  Pa.  St.  271. 

can  law:  Post,  §  5735;  Dickinson  v.  '  Stevens  v.  Hill,  29  Me.  133. 

Valpy,   10  Barn.   &  0.  128;   s.  c.  5  '  Northanipton  Bank  v.   Pepoon, 

Man.  &  Ryl.  126 ;  Harmer  v.  Steele,  11  Mass.  288. 

4  Ex.  1 ;  B.C.  19  L.  J.  (n.  s.)  34.  Com-  '  Lawrence  v.  Gebhard,  41  Barb, 
pare  Thompson  v.  Wesleyan  News-  (N.  Y.)  575;  ante,  ^  3906. 
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indorsed  a  guaranty  upon  bonds  of  another  company  to  a  large 
amount,  which  were  held  valid,  after  approval  of  such  action 
by  the  stockholders,  although  the  statute  declared  that  no  aid 
should  be  furnished  until  voted  by  two-thirds  of  the  stockhold- 
ers at  a  meeting  called  by  the  directors.'  The  directors  of  a 
company  will  be  justified  in  assuming  the  debt  of  a  third  person 
only  in  the  event  of  urgent  necessity,  although  the  company 
has  received  a  consideration  therefor  by  way  of  extension  of 
its  own  credit  at  the  hands  of  the  common  creditor;^  the 
general  rule  being  that  a  corporation  has  no  power  to  become 
guarantor,  surety,  or  accommodation  indorser  for  another.' 

§  3991.  May    Fix    the    Salaries    of    Corporate    Officers. — 

Directors  who  have  the  power  of  appointing  corporate  offi- 
cers, may,  in  the  absence  of  any  prohibition  in  the  by-laws, 
fix  the  salaries  of  such  oflicers.  This  power  is  regarded  as 
incidental  to  the  power  of  appointment,  and  to  the  general 
powers  and  duties  of  directors.^  But  this  is  subject  to  limita- 
tions hereafter  pointed  out.' 

§  3992.  May   not    Fix    Price    of   Shares   of   Stoct. — The 

price  at  which  shares  of  stock  shall  be  issued  is  not  a  matter 
within  the  discretion  of  the  directors.  This  is  defined  by  the 
charter,  the  governing  statute  or  articles  of  association  under 
which  the  corporation  comes  into  existence;  and  in  the 
absence  of  any  explicit  direction,  the  just  implication  is,  that 
they  can  only  dispose  of  the  shares  at  their  par  value  in 
"money  or  money's 'worth."*  Therefore,  directors  have  no 
power  to  issue  shares  below  par,  although  the  incorporating 
act  declares  that  the  directors  may  determine  "the  times  and 
terms  of  payment  of  stock."  This  being  so,  directors  cannot 
indirectly  accomplish  the  unlawful  object;  as  where  they  exe- 
cuted a  bond  to  a  stockbroker  for  a  sum  largely  in  excess  of 


'  Zabriskie    v,  Cleveland  &c.  E.  '  Waite  v.  WincLham  Mining  Co., 

Co.,  23  How.  (U.  S.)  381.  37  Vt.  608. 

2  Stark    Bank   v.    United   States  »  Pos«,§§  4682,  4706,  e««eg. 

Pottery  Co.,  34  Vt.  144.  '  Ante,  §  1563,  et  seq.     Compare 

'  Post,  §  5721.  ante,  §  1665,  et  seq. 
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the  consideration  thereof,  and  permitted  the  obligee  to  con- 
vert his  bond  into  stock  to  the  value  of  the  sum  named 
therein.' 

§  3993.  Powers  In  Levying  Assessments.  —  Where  the 
number  of  shares  is  fixed  in  the  charter  of  a  corporation  or 
in  its  articles  of  association,  the  directors  have  no  power  to 
levy  an  assessment  before  the  whole  number  shall  have  been 
subscribed.''  Up  to  this  time  the  corporation  cannot  be  said 
to  have  had  a  legal  existence.  The  directors,  therefore,  can 
do  only  such  acts  as  are  necessary  to  set  the  association  in 
motion  as  a  corporation.  They  have  no  power  to  make  con- 
tracts and  incur  liabilities  in  the  furtherance  of  the  corporate 
enterprise.^ 

§  3994.  When  Kelease  Corporate  Interest.  —  The  direct- 
ors of  a  bank,  having  care  of  the  financial  afl"airs  of  the 
bank,  have  power  to  direct  the  prosecution  or  defense  of  suits 
involving  its  interests,  and  therefore  possess  all  the  powers 
incidental  thereto:  for  example,  before  the  statutes  admitting 
interested  parties  to  testify  became  general,  to  execute  a  re- 
lease to  a  person  whom  they  propose  to  call  as  a  witness.*  They 
may  direct  an  assignment  or  transfer  of  a  note  belonging  to 
the  bank;  and,  having  this  power,  there  is  no  reason  why  it 
should  not  be  exercised  by  one  of  their  body,  with  the  con- 
sent of  the  rest  expressed   by  their  vote.^     The  assent  of  a 

'  Sturges  V.  Stetson,  3  Phila.  (Pa.)  Hampshire  &c.  E.  Oo.  v.  Johnson,  30 

304.    See,  also,  Fisk  v.  Chicago  &c.  N.  H.  390;  s.  c.  64   Am.    Dec.  300; 

B.  Co.,  53  Barb.  513;  s.  c.  36  How.  Allman  ■;;.  Havana  &c.  R.  Co.,  88  111. 

Pr.  (K.  Y.)  20.  521;  ante, A  1235,  et  seq. 

^  Stoneham     Branch    E.    Co.  ».  '  Salem  Mill  Dam  Corp.  v.  Ropes, 

Gould,  2  Gray   (Mass.),  277;  Salem  6  Pick.   (Mass.)   23,   40;   Allman  v. 

Mill    Dam  Corp.  v.  Ropes,  6  Pick.  Havana  &c.  R.  Co.,  88  111.  521. 
(Mass.)  23;  s.  c.  9  Pick.  (Mass.)  187;  *  Lewis  v.  Eastern  Bank,  32  Me. 

19  Am.   Dec.   363;    Central    Turnp.  90. 

Corp.  V.  Valentine,  10  Pick.  (Mass.)  '  Northampton  Bank  v.  Pepoon,  11 

142,   143;    Lexington  &c.  R.   Co.  v.  Mass.  288;   Spear  ■».  Ladd,  11  Mass. 

Chandler,  18  Met.  (Mass.)  311 ;  Wor-  94 ;    Stevens    v.    Hill,   29    Me.    133 ; 

cester  &c.   R.   Co.  ■;;.  Hinds,  8  Cush.  Cooper  «.  Curtis,  30  Me.  488;    Mer- 

(Mass.)   110;    Cabot    &c.    Bridge    v.  rick  v.  Bank  of    Metropolis,   8  Gill 

Ohapin,   6  Cush.    (Mass.)  50;    New  (Md.),  59. 
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bank  that  a  note  may  be  sued  in  its  name,  for  the  benefit  of 
a  third  person,  may  be  inferred  from  the  acts  of  its  officers, 
without  any  vote  of  the  directors  on  the  subject.* 

§  3995.  Cannot  Give  Away  its  Assets.  —  The  office  of  direct- 
ors is  to  manage  and  not  to  give  away  the  assets  of  the  cor- 
poration. They  have  no  power,  by  giving  away  its  funds,  to 
deprive  it  of  any  of  the  means  to  accomplish  the  purposes  for 
which  it  was  chartered.*  They  cannot,  as  just  seen,'  dispose 
of  its  stock  at  a  less  price  than  that  fixed  by  the  governing 
instrument,  and  generally  at  no  less  than  par.*  They  cannot 
use  the  funds  of  the  company  in  purchasing  the  shares  of  its 
members,  thereby  distributing  its  tangible  assets  among  its 
members  and  advancing  its  insolvency  and  dissolution.^ 

§  3996.  But   may   Make   Bona  Fide    Compromises. — But 

they  may,  in  the  exercise  of  their  best  judgment,  make  bona 
fide  compromises  with  shareholders '  or  others,  of  disputed  claims, 
and  settle  pending  actions.^ 

§  3997.  And  Conduct  Corporate,  but  not  Private,  Liitiga- 
tion  at  Corporate  Expense.  —  Undoubtedly  the  board  of  direct- 
ors or  trustees  of  a  corporation  may,  unless  restrained  by 
some  governing  instrument,  prosecute  or  defend  any  litigation 
of  the  corporation  at  the  corporate  expense;*  but  they  can- 
not fritter  away  its  funds  in  litigation  in  respect  of  their 
own  individual  rights  in  the  corporation.'  To  prosecute  and 
defend  actions  for  the  corporation  is  not  only  a  power,  but  a 
duty  of  the  directors;  and  if  they  fail  or  refuse  to  perform  it, 
the  stockholders  will  be  allowed,  in  equity,  to  do  so,  under 

'  Lime  Eock  Bank  v.  Macomber,  Co.  v.  Dunn,  39  Me.   587 ;  Ex  parte 

29  Me.  564.  Bennett,  5  De  Gex,  M.  &  G.  284;  24 

'  Bedford  E.  Co.  v.  Bowser,  48  Pa.  L.  J.  (n.  s.)  130;  post,  4  4035. 
St.  29;  Frankfort  Bank  v.  Johnson,  6  ^^fg^  ^  i^^^_ 

24  Me.  490.  '  Donahoe  v.  Mariposa  Land  &c. 

» .Ante,  §§  3992,  1563.  Co.,  66  Oal.  317. 

*  Sturges  V.  Stetson,  3  Phil.  (Pa.)  «  p^jj^  pji_  177^  ^rt.  II. 

804 ;  «.  c.  1  Biss.    (U.S.)  246.  'Harbison  v.  First  Presbyterian 

'  Bedford  E.  Co.  ■;;.  Bowser,  48  Pa.  Soc,  46  Conn.  529;  «.  c.  33  Am.  Eep. 

St.  29.     See  also,   Penobscot  &c.   E.  34. 

2905 


3  Thomp.  Corp.  §  3998.J     dirbctoks. 

conditions  hereafter  stated.*  A  contumacious  resignation  by 
officers  of  a  company  cannot  prevent  the  company  from  filing 
a  petition  in  bankruptcy,  if  a  majority  of  shareholders  author- 
ize it  to  be  done.^ 

§  3998.  Powers  of  Directors  of  Banking  Companies.  —  As 

already  seen,'  according  to  an  early  theory,  the  directors  of  a 
banking  corporation  alone  have  power  to  make  discounts  and 
fix  any  conditions  which  may  be  proper  in  loaning  money.* 
Eut  it  is  believed  that  this  power  is  now  usually  exercised,  not 
by  the  full  board,  but  by  committees,  and  that  this  delegation 
of  it  will,  under  most  governing  instruments,  be  upheld  as 
valid.*  Indeed,  in  many  cases  this  power  is  actually  per- 
formed by  the  president  and  cashier,  or  either.  They  gener- 
ally elect  the  cashier,  and  appoint  ministerial  officers  and 
agents,  and  control  their  actions,  except  where  duties  are 
enjoined  upon  them  by  the  governing  instrument  or  by  the 
statute  law,  —  which  we  shall  see  is  sometimes  the  case." 
They  have  authority  to  make  a  settlement  with  the  cashier, 
whose  accounts  exhibit  a  deficit,  and  their  fraud  in  such  a 
settlement  will  not  avoid  it  unless  participated  in  by  him.' 
A  verbal  direction  from  them  to  the  cashier,  without  any 
recorded  vote  of  the  board,  is  a  sufficient  authority  to  guide 
him  in  the  application  of  moneys  officially  received  by  him.' 
Directors  may,  it  has  been  held,  in  the  exercise  of  their  dis- 
cretion, anticipate  payments  of  debts,  although  such  debts 


'  Post,  5  4119. 

'  Davis  V.  Railroad  Co.,  1  Woods  corporate  existence  of  the  bank  was 

{17.  S.),  661.  continued  for  a  limited  time,  to  en- 

'  Ante,  §  3948.  able  it  to  close  its  affairs,  —  it  was 

•  Bank  of  United  States  v.  Dunn,  held  under  the  general  banking  la'* 

6  Pet.  (IT.  S.)  51;  s.  p.  New  York  of   Maine,  that  the  directors  might 

Bank  Oommrs.  v.  Bank  of  Buffalo,  6  legally   elect  a    cashier.      Cooper  v. 

Paige  (N.  Y.),  497.  Curtis,  30  Me.  488. 

'  Ante,  §  3948.  '  Frankfort  Bank  v.  Johnson,  24 

«  Post,  §  4739,  et  seg.    Where  a  sur-  Me.  490. 

render  of  a  bank  charter  had  been  ac-  *  Stamford  Bank  v,  Benedict,   15 

cepted  by  the  Legislature,  but  the  Conn.  437. 
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bear  a  high  rate  of  interest,  if  the  money  is  needed  for  the 
legitimate  business  of  the  bank.* 

§  3999.  EflPect   of  Ultra   Vires  Acts  of  Directors.  —  The 

subject  of  the  effect  of  the  ultra  vires  acts  of  directors  is  a 
very  extensive  one  and  is  reserved  for  separate  treatment.* 
The  general  proposition  which  is  here  afBrmed  is  that  such 
acts  do  not  bind  the  corporation  or  the  stockholders,  unless 
ratified,or  unless  circumstances  of  equitable  estoppel  exist.  In 
what  is  perhaps  the  leading  English  case  on  the  subject,  it 
was  ruled  by  the  highest  judicatory  of  that  country  that  where 
the  directors  of  a  company  do  acts  in  violation  of  their  deed 
of  settlement  in  a  matter  in  which  they  have  no  authority, 
their  acts  are  altogether  null  and  void.  But  when  acts  to  be 
done  are  within  the  power  and  duty  of  the  directors,  and  are 
neglected,  and  thereby  third  parties  are  damaged,  neither  a 
court  of  law  nor  of  equity  will  allow  the  company  to  take 
advantage  of  that  neglect.'  If  the  thing  done  by  the  directors 
is  not  only  ultra  vires,  but  prohibited  by  positive  law,  no  one 
participating  in  it  with  knowledge  can  acquire  any  rights  in 
respect  of  it.  Thus,  one  who,  with  knowledge,  advances 
money  to  the  directors  of  a  mining  company  to  enable  them 
to  declare  a  fictitious  dividend  in  the  face  of  a  prohibitory 
statute,  can  have  no  remedy  against  the  company  for  such 
advance.*  The  doctrine  of  ultra  vires  in  respect  of  corpora- 
tions has  had,  and  is  still  having,  an  evolution.  No  one  can 
state  with  confidence  what  the  law  on  that  subject  is  at  the 
present  time,  still  less  predict  what  it  will  be  in  the  near 
future.  The  doctrine  of  one  of  the  earlier  English  cases,  that 
the  directors  of  a  railway  company  have  no  right  to  enter  into, 
or  to  pledge  the  funds  of  the  company  in  support  of  any  pro- 
ject not  pointed  out  by  their  act,  although  such  project  may 
tend  to  increase  the  traffic  upon  the  railway,  and  may  be 
assented  to  by  the  majority  cf  the  shareholders,  and  the  object 

>  Keyser«;.Hiltz,2Mackey(D.O.),     Gas.  297;    «.   c.  31  Eng.  L.  &  Eq. 
613.  44. 

'  Post,  §  5967,  et  seq.  *  Davis  v.  Flagstaff  Silver  Mining 

"  Bargate  v.  Shortridge,  5  H.  L.      Co.,  2  Utah,  74. 
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of  such  project  may  not  be  "against  public  policy,  may  read- 
ily be  conceded;  but  the  further  declaration  of  the  same  case 
that  the  acquiescence  by  the  shareholders  in  a  project  for  ever 
so  long  time,  affords  no  presumption  of  its  legality,' — is  cer- 
tainly not  now,  if  it  ever  was,  the  law." 

§  4000.  Loss  of  Power  by  JLapse  of  Time.  —  Where  express 
power  has  been  conferred  upon  the  governing  body  of  a  corpo- 
ration by  the  corporation  to  do  an  act,  it  may  become  an  inter- 
esting question  whether  the  power  to  do  the  act  named,  in  the 
absence  of  an  express  limitation  in  point  of  time,  will  be  lost  by 
the  lapse  of  a  considerable  period  of  time.  The  question  was 
passed  upon  in  a  case  in  Massachusetts,  under  the  following 
facts:  The  trustees,  of  a  society,  which  had  been  created  for 
the  purpose  of  building  a  monument  to  commemorate  the  virtues 
of  the  PilgrimFathers,  had  voted  that  their  treasurer  might  give 
a  note  to  one  of  their  number  who  had  paid  a  debt  due  from 
the  society,  without  limiting  the  time  within  which  the  author- 
ity was  to  be  exercised.  It  was  held  that  the  treasurer  might 
make  the  note  several  years  afterwards,  the  claim  not  being 
barred  by  the  statute  of  limitations;  though  it  was  conceded 
that,  had  the  debt  been  barred  by  the  statute  of  limitations,  a 
different  question  would  have  been  presented.' 

§  4001.  Instances  of   their  Ordinary  Contracting  Powers. 

The  directors  of  a  corporation  have  a  general  power  to  make  and 
modify  its  contracts,  and  its  Rtockholders  cannot  control  that  power 
when  it  is  exercised  in  good  faith.'  Under  antiquated  judicial  con- 
ceptions, they  might  contract  under  the  corporate  seal  for  payment  of 
money  in  furtherance  of  the  business  of  the  corporation.  They  need 
not  sign  their  names  to  such  contract,  but  their  doing  so  would  not 
vitiate  the  corporate  act.*     According  to  another  old  and  weak  con- 

'  Colman     v.    Eastern     Counties  vote    of   the    trustees,   was    deemed 

Railway    Co.,    4    Eng.    Kail.    Cas.  immaterial.    Ibid. 
513.  *  Flagg  V.  Manhattan  Ey.  Co.,  20 

»'  Post,  i  5314.  Blatchf.  (U.  S.)  142. 

"  Haywardw.  Pilgrim  Soc,  21  Pick.  "  Clark  v.  Farmers'  Woollen  Mac. 

(Mass.)  270, 296.    Amisrecital  in  such  Co.,  15  Wend.  (N.  Y.)  256.     See  also 

note,  that  it  was  given  in  pursuance  M'Donough  v.  Templeman,  1  Har.  & 

of  a  vote  of  the  society,  instead  of  a  J.  (Md.)  156;  s.  c.  2  Am.  Dec.  510. 
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ception,  they  may  authorize  stockholders  to  pay  debts  due  from  them 
to  the  corporation,  by  transferring  stock  in  the  corporation;  and  a 
transfer  of  stock  accordingly  will  discharge  the  debt.'  But  the  cir- 
cumstances under  which  a  corporation  may  take  its  own  stock  in 
payment  of  its  ordinary  debts  are  believed  to  be  much  more  limited 
than  would  seem  from  this  decision.'  While  they  may  not  give 
away  the  assets  of  the  company,'  they  may  do  the  next  thing  to  it) 
by  reviving  debts  barred  by  limitation.'  So,  the  board  of  trustees  of 
a  charitable  corporation,  to  whom  has  been  committed  general  finan- 
cial powers,  may  lawfully  change  the  liability  of  the  society  by  creat- 
ing one  debt  to  pay  another,  whenever  in  their  opinion  it  becomes 
necessary  or  expedient.*  As  the  trustees  of  a  charitable  corporation 
are  trustees  in  equity,  in  a  sense  which  does  not  entirely  hold  good 
in  respect  of  the  directors  of  business  corporations,  this  decision 
would  rather  involve  the  question  of  the  power  of  a  trustee  to  vary 
the  securities  of  which  the  trust  fund  consists.  That  the  directors 
of  a  business  corporation  may,  in  the  absence  of  a  positive  restraint, 
do  this,  admits  of  no  question.  The  trustees  of  a  secret  society, 
vested  with  general  power  to  manage  its  property,  may  lease  the 
lodge-room  to  another  society  for  one  night  in  each  week.°  The 
directors  of  a  corporation  may  act  in  another  State  in  or  about  any 
matter  which  pertains  to  their  powers  as  agents  of  the  corporation, 
and  which  is  not  a  constituent  or  corporate  act,  —  such  as  to  give 
notes  and  mortgages  to  secure  the  same.' 

§4002.  Powers  under  Particular  Instruments. — A  stock- 
holders' resolution  that  "  it  is  not  deemed  necessary  to  adopt  by-laws, 
for  the  reason  that  the  articles  of  incorporation  provide  that  the 
control  and  management  of  the  corporation  shall  be  in  the  hands 
of  the  board  of  directors,"  has  been  held  to  leave  the  entire  control 
of  the   corporate   business   with  the   directory.*     The_  subscribers' 

"  Taylor  v.  Miami  Exporting  Co.,  6  Ohio,  176,  218. 

*  See  ante,  §  2054,  e<  seg.  '  Hay  ward    v.    Pilgrim    Soc,    21 
'  Ante,  ^  1521,  3995.                              Pick.  (Mass.)  270. 

*  Directors  of  a  corporation,  au-  *  Phillip  v.  Aurora  Lodge,  87  Ind. 
thorized  to  bind  it  by  a  contract  and      505. 

note,  may  include  in  the  note  items  '  Eeichwald  v.  Commercial  Hotel 
of  account  which  otherwise  would  be  Co.,  106  111.  439.  Validity  and  effect  of 
barred  by  the  statute  of  limitations,  contract  to  issue  siocA  to  a  raifroad  con- 
were  the  corporation  sued  on  them,  tractor:  Savageti.  Ball,  17N.  J.  Eq.  142. 
Leavitt  v.  Oxford  &c.  Silver  Mining  *  Eeichwald  v.  Commercial  Hotel 
Co.,  3  Utah,  265.  Co.,  106  111.  439. 
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agreement  of  a  provisionally  re^fistered  company  authorized  the 
directors  to  adopt  all  such  measures  as  they  should  in  their  judg- 
ment consider  necessary  or  expedient  for  the  promotion  of  a  certain 
undertaking.  It  was  held  that  a  resolution  of  the  directors,  enabling 
any  three  of  them  to  draw  checks  on  the  funds  of  the  company,  was 
within  this  power,  and  that  when  the  three  directors  drew  a  check, 
under  the  authority  given  by  that  resolution, and  applied  the  money 
improperly,  those  directors,  who  were  not  privy  to  such  drawing  or 
application,  were  not  liable.' 

§  4003.  Their  Contracts  not  Voidable  because  of  Errors  «f 
Judgment.  —  The  contracts  of  directors  and  other  officers  of 
corporations  will  not  be  set  aside  in  equity,  as  being  in  breach 
of  their  official  trust,  because  of  mere  errors  of  judgment. 
This  rule  was  applied  so  as  to  deny  the  cancellation  of  a  rail- 
way lease  at  the  suit  of  the  lessee  where  its  directors  had 
agreed  to  pay  a  larger  rent  than  the  business  of  the  leased 
road  justified,  although  a  minority  of  the  directors  and  stock- 
holders in  the  lessee  company  were  stockholders  in  the  lessor 
company,  and  were  in  that  way  personally  interested  in  the 
contract  against  their  own  company,  —  where,  on.  the  whole 
evidence,  it  appeared  that  the  excessive  rent  agreed  to  be  paid 
was  due  to  an  honest  error  as  to  what  was  best  for  the  interest 
of  both  roads.''  Upon  the  same  principle,  an  agreement  by 
the  officers  of  a  corporation,  presumably  with  the  sanction  of 
the  directors,  to  pay  a  third  party  $5,000  in  shares  of  the  com- 
pany's stock,  for  procuring  for  it  a  loan  of  $15,000  to  help  it 
through  an  emergency,  and  to  pay,  for  procuring  the  loan  of 
a  smaller  sum,  a  proportionate  amount  of  such  shares,  has 
been  upheld.^ 

'  Ex  parte  Johnson,  31  Eng.  L.  &  two  railroad  corporations  for  the  joint 

Eq.  430.    The  powers  and  duties  of  management  of  their  lines,  including 

the    board   of    directors,  under    the  certain   lines    leased  to  them   with 

Pennsylvania  Act  of  March  17,  1869,  reference    to   the    powers    of    their 

which    confers    upon    railroad  com-  respective   boards:    Nashua  &c.    E. 

panies  the  power  to  widen  their  road-  Oo.  v.  Boston  &c.   E.   Co.,  27  Fed. 

way  whenever  in  the  opinion  of  the  Eep.  821. 

board  of  directors  such  widening  may  '  Jesup  v.  Illinois  &c.  E.  Co.,  43 

be  necessary,  defined.   Lodge  v.  Eail-  Fed.  Eep.  483. 

road  Co.,  1  Leg.  Gaz.  Eep.  (Pa.)  131.  '  Arapahoe  Cattle  &c.  Oo.  v.  Stev- 

Oonstruction  of  a   contract   between  ens,  13  Col.  584 ;  s.  c.  22  Pac.  Eep.  .823. 
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CHAPTER    LXXVIII. 

OBLIGATIONS  OF  DIEEOTOES  AS  FIDUOIAEIES. 

Art.  I.     In   General.     §§  4009-4053. 

II.     Contracts     Between    the    Directors    and    the 

Corporation.     §§  4059-4075. 
III.     Contracts   Between  Two   Corporations    Having 
the  Same  Directors.     §8  4079-4087. 


Article  I.     In  General. 


Section 

4009.  Directors  are  trustees  for  the 

stockholders. 

4010.  Bound  to  exercise  their  powers 

for  the  benefit  of  the  com- 
pany. 

4011.  Cannot     create     any    relation 

■which  will  make  their  per- 
sonal interests  antagonistic  to 
those  of  the  corporation. 

4012.  Illustrations. 

4013.  Engaging  in  a  rival  business. 

4014.  No    power   to    give    away  the 

assets  of  the  company. 

4015.  Paying  claims  barred  by  limita- 

tion. 

4016.  Bound  to  act  with  the  utmost 

good  faith. 

4017.  Engagements  contrary  to  their 

duty  voidable. 

4018.  Illustrations. 

4019.  Personally  liable  for  ultra  vires 

acts. 

4020.  To  what  extent  trustees  for  the 

public. 

4021.  To    what    extent    trustees    for 

creditors. 

4022.  Not  allowed  to  make  a  profit 

out  of  their  trust. 


Section 

4023.  Personally  liable  for  breaches 

of  their  trust. 

4024.  Must  account  to  the  company 

for  secret  profits. 

4025.  Eule  not  applicable  to  dealings 

open  and  acquiesced  in. 

4026.  Eule  subject  to  the  maxim  that 

he  who  seeks  equity  must  do 
equity. 

4027.  Must  account  for  bribes  given 

to     influence     their    ofiicial 
action. 

4028.  Not    chargeable    with    profits 

made  by  a  third  party  out  of 
their  trust  relation. 

4029.  Illustrations  showing   liability 

to  account  for  secret  profits. 

4030.  Further  illustrations. 

4031.  Illustrations  continued. 

4032.  Continued. 

4083.  Cannot    buy  shares    from  the 
company  and  resell  at  a  profit. 

4034.  But  may  purchase  the  shares 

of  other  stockholders. 

4035.  But  not  with  the  funds  of  the 

company, 

4036.  Purchasing  property  from  them- 

selves for  the  company. 
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Section 

4037.  Buying  property  for  tliemselvea 

and  reselling  to  the  corpora- 
tion at  a  profit. 

4038.  Liable  for  colluding  with  pro- 

moters. 

4039.  The  same  subject  continued, 

4040.  Cannot  buy  up  claims  against 

the  company  at  a  discount 
and  prove  them  for  the  full 
amount. 

4041.  View  that  they  may  recover  the 

amount  expended  in  such 
purchases. 

4042.  Cannot    vote     upon     question 

affecting  his  private  inter- 
est. 

4043.  Cannot    deal    for    themselves 

with  the  corporate  property. 

4044.  Illustrations. 


4046. 


4047. 


4048. 


Section 

4045.  Cannot  conduct  their  private  lit- 
igation at  corporate  expense. 
Ratification  of  such  contracts 

by  the  shareholders. 
What  will  amount  to  a  ratifica- 
tion. 
What  will  not  amount  to  a  rati- 
fication. 

4049.  View  that  corporation  cannot 

condone  fraud  of  officer  ex- 
cept by  unanimous  consent. 

4050.  Rights  of  third  persons  in  cases 

of  such  breaches  of  trust. 

4051.  Measure  of    liability  for  such 

breaches  of  trust. 

All  directors  liable  who  fraudu- 
lently conspire. 

Liability  of  promoters  to  ac- 
count for  secret  profits. 


4052. 


4053. 


§  4009.  Directors  are    Trustees   for   the    Stockholders. — 

The  directors  or  trustees,  by  whatever  name  called,  of  a  cor- 
poration, are  the  agents  selected  by  the  stockholders  or  mem- 
bers,generally  from  their  own  number,  to  manage  the  ordinary 
affairs  of  the  corporation,  in  the  exercise  of  their  best  discre- 
tion, subject  to  the  charter  or  governing  statute,  and  to  the 
by-laws,  rules,  and  regulations  prescribed  by  the  stockholders. 
Such  being  their  status,  they  occupy  a  fiduciary  relation  towards 
the  stockholders,  and  are  treated  by  courts  of  equity  as  trustees 
for  them.^     Chancellor  Walworth  said,  in  a  frequently  cited 


'  Verplanck  v.  Mercantile  Ins.  Co., 
1  Bdw.  Ch.  (N.  y.)  84;  s.c.  2  Paige 
(N.  Y.),  438;  Attorney-General  v. 
Utica  Ins.  Co.,  2  Johns.  Ch.  (N.  Y.) 
371,  385 ;  Cunningham  v.  Pell,  5  Paige 
(N.  Y.),  607;  Lane  v.  Bank,  9  Heisk. 
(Tenn.)  419;  Cook  v.  Berlin  MiU  Co., 
43  Wis.  433 ;  Robertson  v.  Bullion,  11 
N.  Y.  243 ;  Bliss  v.  Matteson,  45  N.  Y. 
22;  s.  c.  52  Barb.  (N.  Y.;  335;  Scott 
V.  Depeyster,  1  Edw.  Ch.  (N.  Y.)  513; 
Simons  v.  Vulcan  Oil  and  Mining  Co., 
61  Pa.  St.  202,  221;  «.  c.  100  Am.  Deo. 
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628;  Bradbury  D.Barnes,  19  Cal.  120; 
Hale  V.  Republican  River  Bridge  Co., 
8  Kan.  466 ;  Chouteau  v.  Allen,  70  Mo. 
290;  Benson  v.  Heathorn,  1  Younge 
&  C.  326 ;  Aberdeen  R.  Co.  v.  Blakie, 
1  Macq.  H.  L.  461 ;  s.  u.  26  Scot.  Jur. 
628;  1  Paterson  Sc.  App.  391;  Great 
Luxembourg  R.  Co.  v.  Magnay,  25 
Beav.  586 ;  Imperial  Mercantile  Credit 
Asso.  1).  Coleman,  L.  R.  6  H.  L.  189; 
Albion  Steel  &c.  Co.  v.  Martin,  1  Oh. 
Div.  580 ;  Bennett's  Case,  5  De  Gex, 
M.  &  G.  284;  Ex  parte  Bennett.  18 
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case:*  "Since  the  introduction  of  joint-stock  corporations, 
which  are  mere  partnerships,  except  in  form,  the  principles 
■which  were  formerly  applied  to  charitable  corporations  in 
England  may  be  very  appropriately  extended  to  such  com- 
panies here.  The  directors  are  the  trustees  or  managing  part- 
ners, and  the  stockholders  are  the  cestuis  c[ue  trust,  and  have  a 
joint  interest  in  all  the  property  and  effects  of  the  corporation.^ 
And  no  injury  the  stockholders  may  sustain  by  a  fraudulent 
breach  of  trust  can,  upon  the  general  principles  of  equity,  be 
suffered  to  pass  without  a  remedy."'  It  is  sometimes  said  that 
they  are  trustees  for  the  corporation;*  but  it  must  be  remem- 
"bered  that  we  are  now  dealing  with  a  doctrine  of  courts  of 
■equity,  which  looks  through  the  form  and  into  the  substance 
■of  things,  and  hence  it  is  more  accurate  to  regard  them  as 
■trustees  for  the  body  of  shareholders,  by  whom  they  are  elected, 
than  to  regard  them  as  trustees  for  the  artificial  body,  which 
really  consists  of  its  shareholders,  onZj/  when  acting  within  their 
powers  through  the  board  of  directors.  It  is  also  frequently 
said  that  they  are  trustees  and  agents  of  the  shareholders;  °  but 
this  statement  docs  not  vary  the  principle  that  they  are  trus- 
tees for  the  shareholders;  for  they  are  certainly  not  agents  for 
the  shareholders  in  the  sense  which  enables  the  shareholders 
.  rto  instruct  them,  or  to  control  them  in  the  performance  of 
their  duties;'  though,  according  to  some  conceptions,  they 
are  agents  of  the  corporation^  while,  according  to  others,  they 
are  the  corporation  itself.     It  must  be  kept  in  mind  that  we 

Beav.   339;    Ernest   v.    Oroysdill,    2  '  Eobinson    v.    Smith,    3    Paige 

De  Gex,  F.  &  J.  176 ;  Ee  Anglo-Greek  (N.Y.),  222;  s.  c.  24  Am.  Dec.  212. 

Steam  Nav.  Co.,  35  Beav.  399;  Will-  '  Citing  1    Wood's  Inst.  110;    11 

iams  V.  Page,  34  Beav.  661 ;  Karnes  Coke,  98  b. 

V.  Eochester  &c.  E.  Co.,  4  Abb.  Pr.  '  Citing    the   language    of     Lord 

N.  S.  (N.  Y.)  107,  111 ;  Butts  v.  Wood,  Hardwicke    in    Charitable    Corp.   v. 

38  Barb.  (N.  Y.)  181 ;  s.  c.  affirmed,  Sutton,  2  Atk.  400,  406. 

37  N.  Y.  317;  Corbett  v.  Woodward,  5  *  Parsons  v.  Hayes,  14  Abb.  N.  C. 

Sawyer  (U.  S.),  403 ;  Koehler  v.  Black  (N.  Y.)  419,  430. 

Eiver  &c.  E.  Co.,  2  Black  (U.  S.),  715;  "  Cumberland  Coal  &  Iron  Co.  v. 

York  &c.  E.  Co.  v.  Hudson,  16  Beav.  Parish,  42  Md.  598. 

495 ;  s.  c.  22  L.  J.  (n.  s.)  529 ;  19  Eng.  '  Ante,  §  3969. 

L.  &  Eq.  361.     See  also  note,  98  Am.  '  Ibid. 

Dec.  102,  and  other  cases  there  cited. 
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are  now  dealing  with  the  question  in  respect  of  the  rights  of 
shareholders  and  not  in  respect  of  the  rights  of  creditors. 
Although,  as  already  pointed  out/  the  capital  stock  of  a  cor- 
poration is  a  trust  fund  in  equity  for  its  creditors  and  share- 
holders,  yet  this  does  not  make  the  directors  trustees  for  the 
creditors  in  a  technical  sense,  while  the  corporation  continues 
a  going  concern.  Until  insolvency  exists  or  is  foreseen,  they 
have  no  relation  towards  creditors  except  as  agents  of  the 
corporation  acting  for  their  own  principal.* 

§  4010.  Bound  to  Exercise  Their  Powers  for  the  Benefit  of 
the  Company.  —  The  duty  of  the  governing  board  of  a  corpo- 
ration is  to  conserve  its  property  and  further  the  interests 
and  objects  of  the  association.  Any  action  on  the  part  of  the 
directors  looking  to  the  impairment  of  corporate  rights,  the 
sacrifice  of  corporate  interests,  the  retardation  of  the  objects 
of  the  corporation,  and  a  fortiori,  the  destruction  of  the  cor- 
poration itself,  will  be  regarded  as  a  flagrant  breach  of  trust  on 
the  part  of  directors  engaged  therein .'  "  Directors  and  oflficers 
of  corporations  occupy  a  position  of  trust,  and  must  act  in  the 
utmost  good  faith.  They  will  not  be  allowed  to  deal  with  the 
corporate  funds  and  property  for  their  private  gain.  They  have 
no  right  to  deal  for  themselves  and  for  the  corporation  at  the 
same  time,  and  they  must  account  for  the  profits  made  by  the 

•  Ante,  §  2951.  Eq.  380 ;  Sheldon  Hat  Blocking  Co.  v. 

'  Briggs  V.  Spaulding,  141 TJ.  S.  132.  Eickmeyer  Hat  Blocking  Co. ,  56  How. 

'  Ward  V,  Society  of  Attorneys,  1  Pr.  (N.  Y.)  70 ;  Smith  v.  New  York 

Coll.  Ch.  370 ;  Bank  Commissioners  Consolidated  Stage  Co.,  18  Abb.  Pr. 

V.  Bank  of  Brest,  Har.  Ch.  (Mich.)  (N.  Y.)  419;    Copeland  v.  Citizens' 

106;  Smith  v.  Smith,  3  Desaus.  Eq.  Gas.  Co.,  61  Barb.  (N.  Y.)  60;  Froth- 

(S.    C.)     557;    Abbot    v.    American  ingham  v.  Barney,  6  Hun  (N.  Y.), 

Hard  Rubber  Co.,  33  Barb.  (N.  Y.)  366;  Taylor  v.  Earle,  8  Hun  (N.  Y.), 

578;  Conro  v.  Port  Henry  Iron  Co.,  17;  Gray  «.  New  York  &c.  Steam  Co., 

12  Barb.  (N.  Y.)  27,  64;  Ward  v.  Sea  3  Hun  (N.  Y.),  383 ;  Peabody  v.  Flint, 

Ins.  Co.,  7  Paige  (N.  Y.),  294;  Brou-  6  Allen  (Mass.),  52 ;  Gross  v.  Sackett, 

wer  V.  Hill,   1  Sandf.  (N.   Y.)  629;  2  Bosw.  (N.  Y.)  617;  Re  Lady  Byran 

Brouwer  v.  Appleby,  1  Sandf.  (N.  Y.)  Co.,.  1  Sawyer  (U.  S.),  349 ;  Stevens  v. 

158;  Bedford  R.  Co.  «.  Bowser,  48  Pa.  Willard,  43  Vt.  692;  Wright  v.  Oro- 

St.  29;  Hart  v.  Brockway,  57  Mich,  ville  Mining  Co.,  40  Oal.  20;  State  v. 

189;    Paine  v.  Irwin,  59  How.   Pr.  Citizens'  Savings  Bank,  31  La.  An. 

(N.  Y.)  316 ;  Hilles  v.  Parish,  14  N.  J.  836. 
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use  of  the  company's  assets  and  for  moneys  made  by  a  breach 
of  trust."*  Therefore,  where  the  articles  of  association  gave 
the  directors  power  to  receive  payment  of  calls  in  advance, 
the  directors  of  the  company  paid  into  the  bank,  in  which  the 
company  kept  its  account,  the  amount  remaining  uncalled  on 
their  shares,  and  on  the  same  day  appropriated  the  money  in 
the  payment  of  their  fees,  for  the  payment  of  which  they 
knew  there  was  at  the  time  no  available  assets,  this,  it  was 
held  by  Vice-Chancellor  Bacon,  was  not  a  bona  fide  payment 
in  anticipation  of  calls,  but  a  simulated  transaction  by  which 
the  directors,  knowing  the  company  to  be  insolvent,  and  un- 
able to  pay  them  their  fees,  sought  to  set  off  such  fees  against 
their  liability  as  subscribers  for  shares,  and  thereby  get  rid  of 
their  liability  as  shareholders.  They  were  therefore  held 
liable  upon  their  shares  as  though  no  such  payment  had  been 
made.*  The  directors  of  a  bank, which  belonged  entirely  to 
the  State,  had  power,  under  the  charter  of  the  bank,  to  appoint 
officers  on  whom  they  could  devolve  extra  duties,  and  to  allow 
them  such  compensation  as  was  reasonable  and  just.  This 
did  not  empower  them  to  perform  such  duties  by  a  committee 
of  their  own  members,  and  for  money  so  disbursed  they  were 
personally  liable  to  the  bank  in  assumpsit.^ 

§  4011.  Cannot  Create  Any  Kelation  Which  will  Make 
their  Personal  Interests  Antagonistic  to  Those  of  the  Corpora- 
tion.—  The  trust  relation  held  by  a  director  does  not  admit  of 
his  creating  any  relation  between  himself  and  the  trust  prop- 
erty which  will  make  his  interest  antagonistic  to  that  of  his 
beneficiary.''  This  principle  obtains  whether  the  director  is 
considered  as  a  trustee  or  an  agent;  for  a  confidential  agent 
cannot  create  relations  which  place  him  in  hostility  to  his 

'  Ward  V.  Davidson,  89  Mo.  445,  41 ;  Attaway  v.  Third  Nat.  Bank,  93 

458,  per  Black,  J. ;  Wardell  v.  Rail-  Mo.  485,  492 ;  reversing  s.  c.  15  Mo. 

road  Oo.,  103  U.  S.  651.  App.  678.    As  to  the  effect  of  directors 

'  Sykes's  case,  L.  E.  13  Eq.  255.  becoming  interested  adversely  to  the 

'  Branch  Bank  v.  Collins,  7  Ala.  corporation,  see  Oook  v.  Sherman,  20 

95.  Fed.    Rep.    167,   where    there   is  an 

'  Brewster  v.  Stratman,  4  Mo.  App.  extensive  note. 
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principal.*  Upon  this  principle  it  has  been  held  that  the 
treasurer  of  a  company  cannot  buy  up  a  claim  against  it,  and 
then  maintain  an  action  against  a  director,  upon  a  statute,  for 
improperly  consenting  to  the  declarationof  a  dividend.''  Thus, 
it  has  been  held  that  a  ship's  husband,  being  a  servant  of  the 
ship-owners,  holding  an  important  office  and  open  to  the  vigi- 
lant superintendence  of  his  employers,  it  is  presumptively  a 
breach  of  trust  in  any  director  of  a  company  established  for 
the  purpose  of  acquiring  and  worlcing  vessels,  especially  where 
the  directors  have  the  exclusive  management  of  the  concern, 
to  take  upon  himself  the  duties  of  a  ship's  husband.  When, 
therefore,  in  a  company  so  constituted,  one  of  the  directors, 
with  the  consent  of  others  forming  with  himself  a  board  of 
directors,  undertook  the  office  of  ship's  husband,  and  in  that 
character  received  out  of  the  funds  of  the  company  such  sums 
for  commission  and  brokerage  as  are  usually  allowed  to  a 
ship's  husband,  —  it  was  held  that  he  must  refund  those 
moneys.  And  it  seems  the  other  members  of  the  board  of 
directors  would  be  similarly  responsible,  in  the  event  of  any 
inability  in  the  principal  party  implicated,  to  refund.'  But 
the  principle  must  be  applied  within  reasonable  limits.  Thus, 
the  fact  that  one  is  the  president  of  a  corporation  does  not 
prevent  him  from  doing  that  which  the  corporation  has  lost 
the  ability  to  do,  even  if  continued  in  existence.* 

§  4012.  Illustrations.  —  Thus,  for  directors,  who  are  creditors 
also  of  the  corporation,  to  raise  money  by  a  mortgage  of  the  corpo- 
rate property  for  the  purpose  of  paying  off  their  own  claims,  without 
provision  for  the  discharge  of  others,  is  to  secure  an  advantage  not 
common  to  all  the  stockholders,  and  therefore  a  plain  breach  of 
trust.'     And  so  it  is  for  the  directors  of  a  railroad  corporation  to 

1  Galbraith  v.  Elder,  8  Watts  *  Murray  v.  Vanderbilt,  39  Barb. 
<Pa.),81,  93;  Whalley  w.  Whalley,  1  (N.  Y.)  140.  And  see  Hannerty  v. 
Yern.  484;  Van  Home  v.  Fonda,  ^  Standard  Theatre  Co.,  109  Mo.  297; 
Johns.  Ch.  (.N.  Y.)  388,  407;  Keller  v.  s.  c.  19  S.  "W.  Eep.  82. 

Leib,  1  Penr.  &  W.  (Pa.)  220,  223.  "  Koehler    v.    Black   River   Falls 

2  Hill  V.  Frazier,  22  Pa.  St.  320.  Iron  Co.,  3  Black  (U.  S.),  715.     See, 
'  Benson  v.  Heathorn,  1  Younge  &     also,  Stratton  v.  Allen,  16  N.  J.  Eq. 

0.  326.  229;   Van  Hook  v.  Somerville  Man. 
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engage  in  a  scheme  for  the  sale  of  the  road  with  its  franchises,  roll- 
ing stock,  etc.,  under  a  decree  of  foreclosure  at  a  price  far  below 
their  value,  for  the  purpose  of  relieving  themselves  from  liability 
on  indorsements  made  for  the  company,  or  for  the  purpose  of 
becoming  possessed  of  the  property  themselves.*  When  it  becomes 
necessary  to  sell  the  corporate  property,  it  is  the  duty  of  the  directors, 
to  the  extent  of  their  power,  to  secure  for  all  those  whose  interests 
are  in  charge,  bondholders  as  well  as  stockholders,  the  highest  pos- 
sible price  obtainable  at  such  sale.*  So,  where  the  president  of  a 
packet  corporation  tried  to  procure  mail  contracts  for  it,  but  was 
unsuccessful,  it  was  held  that  his  relations  to  the  corporation  did 
not  preclude  his  procuring  the  contracts  for  himself,  but  that  he 
could  not,  in  carrying  them  out,  profit  by  the  use  of  the  facilities 
afforded  by  the  packets  of  the  corporation.' 

§  4013.  Engaging  in  a  Rival  Business.  —  There  is  judicial 
authority  to  the  effect  that  it  is  not  a  breach  of  trust  for  the 
directors  of  a  corporation  to  engage  on  their  own  account  in 
the  same  business  carried  on  by  the  corporation;  and  that,  in 
respect  of  such  private  business,  they  do  not,  stand  in  any 
sense  in  a  trust  relation  to  the  corporation.^  Another  court, 
while  couceding  that  the  principle  under  consideration  does 
not  prohibit  a  director  or  officer  of  a  corporation  from  engag- 
ing in  a  rival  business,  yet  holds  that  the.  business,  if  so 
engaged  in  by  him,  is  affected  with  a  trust  in  behalf  of  his 
corporation,  to  the  extent  that  he  is  bound  to  resort  for  carry- 
ing it  on  to  all  the  facilities  afltbrded  by  his  corporation.^ 
The  former  of  these  cases  presented  a  state  of  facts  where  a 
stockholder  in  a  manufacturing  corporation  began  the  erection 
of  independent  works  for  the  same  manufacture,  and  was 
joined  in  the  enterprise  by  a  director,  and  afterwards  a.  consoli- 
dation was  effected  between  their  plant  and  that  of  the  corpo- 

Co.,5N.  J.  Eq.  137;  Bennett's  case,  '  Jacfaon  v.  Ludeling,    21   Wall. 

5  De  Gex,  M.  &  G.  284;  Farmers'  &c.  (U.  S.)  616;  post,  §  4071. 

Bank  v.  Downey,  53  Oal.  466 ;   «.  c.  '  Keokuk  &c.  Packet  Co.  v.  David- 

31  Am.  Eep.  62.    Compare  Smith  v.  son,  95  Mo.  467. 

Lansing,  22  N.  Y.  520 ;  Buell  v.  Buck-  *  Barr  v.  Pittsburgh  Plate  Glass 

ingham,  16  Iowa,  284;  s.  c.  85  Am.  Co.,  51  Fed.  Eep.  33. 

Dec.  516.  *  Keokuk  &c.  Packet  Co.  v.  David- 

1  Diury  V.  Cross,  7  Wall.  (U.  S.)  299.  son,  95  Mo.  467. 
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ration,  by  an  unanimous  vote  of  the  stockholders  of  the  latter; 
and  where  the  court,  finding  that  the  director  had  acted  in 
entire  good  faith,  held  that  neither  the  corporation  nor  a 
stockholder  therein  had  any  standing  iu  equity  to  procure 
relief  against  the  arrangement.^ 

§  4014.  No  Power  to  Give  Away  the  Assets  of  the  Com- 
pany. — It  is  the  duty  of  the  directors  and  other  officers  of  a 
corporation  to  preserve  its  property  as  a  trust  fund  of  which 
they  are  the  guardians,  and  to  administer  it  for  the  purposes 
of  the  trust.  They  have  no  right  to  divide  the  corporate 
property  among  themselves,  or  give  it  away  without  consid- 
eration.^ Directors  have  no  power  to  single  out  some  of  the 
subscribers  to  stock  nor  release  them  from  their  liability;  such 
conduct  was  characterized  by  Strong,  J.,  as  "  an  abuse  of  their 
trust,  wholly  unautliorized  and  at  war  with  the  design  of  the 
charter."  '  Likewise,  it  is  a  fraud  on  the  part  of  the  directors 
of  a  bank  to  allow  stockholders  to  withdraw  its  funds  to  the 
amount  of  their  subscriptions  and  use  them,  without  security, 
in  their  respective  private  businesses.*  The  same  may  be  said 
of  secret  arrangements  among  the  directors,  by  which  the 
amounts  due  by  one  or  more  of  thein,  on  account  of  his  sub- 
scription to  the  capital  stock  of  the  company,  is  canceled  and 
discharged.  While  suo'h  arrangements  do  not  have  the  effect 
of  releasing  the  particular  directors,^  yet  if  the  company  actu- 
ally sustains  loss  in  consequence  of  them,  the  directors  will  be 
held  bound  to  make  good  the  loss.'  The  same  rule  has  been 
applied  where  directors  of  an  abortive  company  attempted  to 
indemnify   the    shareholders    by    paying   them    back   their 


>  Barr   o.  Pittsburgh  Plate  Glass  Dunn,  39  Me.  587 ;  Walton  v.  Hake,  9 

Co.,  supra.     The  facts  of  the  latter  Mo.  App.  596. 

case  are  stated  post,  §  4030.  *  Bank  of  St.  Mary's  v.  St.  John, 

'  St.  Louis  Stoneware  Co.   v.  Par-  25  Ala.  566. 

tridge,  8  Mo.  App.  580.  '  Ante,  §  1512,  et  seq. 

'  Bedford  R.  Co.  v.  Bowser,  48  Pa.  *  Hodgkinson  v.  National  Live  Stock 

St.  29,  37;  Burke  v.  Smith,  16  Wall.  Insurance  Co.,  26Beav.  473;  Bank  of 

(U.  S.)  390;  Penobscot  &c.  E.  Go.  v.  St.  Mary's  v.  St.  John,  25  Ala.  666, 612. 
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deposits.*  Directors  of  banks  have  no  power  to  sanction  over- 
drafts, neither  constructively,  as  where  a  usage  and  custom  to 
overdraw  is  proven,  nor  explicitly  by  any  vote,  however  for- 
raal."  Such  an  act  is  in  violation  of  their  duty,  and  in  fraud 
of  the  rights  and  interest  of  stockholders.  In  a  case  of  this 
kind,  Mr.  Justice  Story  said:  "  However  broad  and  general 
the  powers  of  the  directors  may  be,  for  the  government  and 
management  of  the  concerns  of  the  bank,  by  the  general  lan- 
guage of  the  charter  and  by-laws,  those  powers  are  not  unlim- 
ited, but  must  receive  a  rational  exposition.  It  cannot  be 
pretended  that  the  board  could,  by  a  vote,  authorize  the  cash- 
ier to  plunder  the  funds  of  the  bank,  or  to  cheat  the  stock- 
holders of  their  interest  therein.  No  vote  could  authorize  tho 
directors  to  divide  among  themselves  the  capital  stock,  or 
justify  the  officers  of  the  bank  in  an  avowed  embezzlement  of 
its  funds.'" 

§  4016.  Paying  Claims  Barred  by  Limitation. — Trustees 
of  a  religious  corporation  are  not  permitted  to  allow  claims 
against  the  corporation  which  are  barred  by  the  statute  of 
limitations.  "Consent  of  the  officers  of  a  company  against 
the  interests  of  the  company  may  generally  be  set  down  as  in 
favor  of  their  own  interests."*  It  would  seem  that  a  resolu- 
tion of  a  board  of  trustees,  signed  by  the  chairman,  would  be 
sufficient  to  revive  against  the  company  a  debt  barred  by  lim- 
itations; yet,  it  seems  that  the  acknowledgment  would  be  viti- 
ated if  the  resolution  were  passed  at  a  board  meeting  at  which 
the  creditor  was  himself  present  in  his  character  of  director,^ 

'  Williams  v.  Page,  24  Beav.  654.  business  of  depositing  and  checking, 

See,  also,  Clement  v.  Bowes,  1  Drew,  occasional  overdrafts  are  unavoidable. 
684.  '  Minor  v.  Mechanics'  Bank,  1  Pet. 

>  Minor*.  Mechanics'  Bank,  1  Pet.  (U.  S.)  46,  71. 
(U.  S.)  46, 72 ;  Market  Street  Bank  v.  *  Ee  Orthodox  &c.  Church,  6  Abb. 

Stumpe,  2  Mo.  App.  545.    Notwith-  N.  C.   (N.   Y.)   398,   406.      Compare 

standing"  these  judicial  declarations,  Chapin  ti.  Thompson,  4  Hun  (N.  Y.), 

the  practice  of  allowing  solvent  cus-  779;  Lowndes  v.  Garnet  &c.  Mining 

tomers  to  overdraw  their  accounts  is  Co.,   33  L.   J.   Ch.   418;  Koehler   ». 

believed  to  be  universal  among  Amer-  BlackRiver  Falls  Co.,  2  Black  (U.S.), 

lean  bankers.    Indeed,  in  the   daily  715. 

'  Lowndes  v.  Garnet  &c.  Mining  Co.,  33  L.  J.  Ch.  418. 
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at  least  if  his  vote  was  necessaiy  to  the  result.'  It  is  a  prin- 
ciple that,  as  between  a  principal  and  an  indemnitor,  in  a  case 
of  general  indemnity  against  claims  or  suits,  a  judgment 
against  the  principal  is  no  more  than  prima  facie  evidence 
against  an  indemnitor;  and  that,in  a  suit  upon  the  contract  of 
indemnity,  the  indemnitor  may  show  that  his  principal  had  a 
good  defense  to  the  original  action  which  he  neglected  or 
refused  to  interpose,  or  that  there  was  collusion  between  the 
plaintiff  and  the  defendant  in  such  original  action;  and  if 
either  of  these  defenses  are  established  by  the  indemnitor, 
it  will  defeat  a  recovery  against  him.^  "Within  the  meaning 
of  this  rule,  the  defense  that  the  claim  is  barred  by  limita- 
tion is  deemed  to  be  such  a  defense  as  the  principal  is  bound 
to  set  up  in  order  to  charge  the  indemnitor;  for  it  is  settled 
that  the  defense  of  the  statute  of  limitations  stands  upon  the 
same  footing  with  other  legal  defenses,  and  is  to  be  treated 
by  the  courts  with  the  same  respect  and  given  the  same  con- 
sideration as  common-law  defenses.' 


§  4016.  Bound  to  Act   with    the   Utmost    Good  Faith. — 

As  directors  are  generally  mandataries  without  compensation, 
other  than  that  which,  in  common  with  the  other  sharehold- 
ers, they  derive  from  the  proper  management  of  the  affairs  of 
the  company,  they  are  not  held  to  the  exercise  of  more  than 
ordinary  care;*  but  they  are  bound  to  exercise  their  powers  for 
the  benefit  of  all  the  stockholders  and  with  the  utmost  good 
faith.  Nothing  short  of  the  uberrima  fides  of  the  civil  law 
satisfies  the  requirements  of  their  position.  This  rule  is  of 
equal  application  to  the  directors  and  the  other  officers  of  the 
corporation.  They  must  not,  in  any  degree,  allow  their  ofiB- 
cial  conduct  to  be  swayed  by  their  private  interest,  unless 
that  interest  is  the  interest  which  they  have  in  the  good  of 


*  Post,  §§  4065,  4683.  Annett  v.  Terry,  35  N.  Y.  256;  Binsse 

2  Ohapin    v.    Thompson,    4    Hun     v.  Wood,  37  N.  Y.  526,  531. 

(N.  Y.),   779,   782;    Bridgeport    Fire  '  Ohapin    v.    Thompson,    4    Hun 

Ins.  Co.  V.  Wilson,   34    N.   Y.  275;      (N.Y.  ),  779,  782. 

*  Post,  §  4104. 
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the  company  ia  common  with  all  the  other  shareholders. 
This  principle  is  asserted  and  illustrated  by  judicial  decisions 
almost  without  number.^  This  duty  results  from  the  nature 
of  their  employment,  and  without  any  stipulation  to  that 
effect.^  Their  private  interest  must  yield  to  their  official  duty 
whenever  those  interests  are  conflicting.'  They  must  neither 
exercise  their  trust  for  their  own  private  exclusive  benefit, 
nor  for  the  benefit  of  'third  persons.  They  cannot,  on  the 
one  hand,  give  away  the  property  of  the  corporation,''  or 
release  its  securities;'  nor,  on  the  other,  take  to  themselves 
advantages  not  common  to  all  the  stockholders.  And  any 
arrangement  by  them  with  a  contractor  with  the  corporation 
by  which  they  are  to  share  in  the  profits  of  the  contract  must 
be  confirmed  by  the  stockholders."  And  where  a  director,  by 
means  of  his  power  as  such,  secures  to  himself  any  advantage 
over  other  stockholders  or  creditors,  equity  will  treat  the 
transaction  as  void,  or  charge  him  as  trustee  for  the  benefit 
of  the  injured  parties;  nor  can  such  director,  as  to  such  par- 
ties, claim  to  have  acted  in  ignorance  of  what  it  was  his  duty 
to  know  concerning  the  conduct  and  condition  of  the  affairs 
of  the  corporation.^  And  an  agreement  of  a  director  to  use 
his  vote  and  influence  to  the  disadvantage  of  the  corporation, 
and  in  the  interest  and  for  the  benefit  of  third  persons,  is  an 
immoral  and  corrupt  agreement,  and  will  not  be  enforced.* 
Being  the  agents  of  the  corporation,  if  they  exercise  their 
functions  for  the  purpose  of  injuring  its  interests  and  alienat- 
ing its  property,  they  are  personally  liable  for  loss  occasioned 


'  Bestor  v.  Wathen,   60  111.  138 ;  •  Ex  parte  Bennett,  18  Beav.  339. 

Leavitt  v.  Yates,  4  Edw.  Oh.  (N.  Y.)  *  Union  Bank  v.  Jones,  4  La.  An. 

134;  Blake  v.  Buffalo  Greek  E.  Co.,  236;  ante,  §§  3995,  4014. 
56  N.  Y.  485 ;  Koehler  v.  Black  River  *  Gallery  v.  National  Exch.  Bank, 

&c.  Co.,  2  Black  (U.  S.),  716;    Perry  41  Mich.  169;  s.c.  32  Am.  Rep.  149. 
«.  Tuscaloosa    Ootton-Seed  Oil    Mill  *  Paine  i;.  Lake  Erie  &c.  R.  Co.,  31 

Co.,  93  Ala.  364;  «.  c.  9  South.  Rep.  Ind.  283;  post,  i  4025. 
217 ;  Blair  Town  Lot  &c.  v.  Walker,  '  Corbett  v.  Woodward,  5  Sawyer 

50Iowa,^376.  (U.S.),  403. 

*  Benson  v.  Heathorn,  1  Younge  '  Attaway  v.  Third  Nat.  Bank,  93 

&  0.  Oh.  326;  Cumberland  Coal  &c.  Mo.    485;    5    S.    W,    Rep,    16;    2 

Co.  V.  Parish,  42  Md.  598.  RaU.  &  Corp.  L.  J.  275. 
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thereby;*  and  being  trustees  of  the  corporate  assets  for  its 
shareholders,  whenever  they  have  to  divide  those  assets  among 
the  shareholders,  they  must  give  to  each  his  proportionate 
share.^  It  seems  scarcely  necessary  to  add  a  holding  to  the 
effect  that  a  resolution  of  the  shareholders  placing  shares 
of  their  corporate  property  at  the  disposal  of  the  directors, 
does  not  mean,  at  their  disposal  for  their  personal  benefit,  but 
it  means  at  their  disposal  for  the  benefit  of  the  company; 
and  they  must  hence  account,  as  trustees,  for  their  admin- 
istration of  such  property.' 

§  4017.  Engagrements  Contrary  to  their  Duty  Voidable. — 

An  engagement  by  a  person  who  is  a  director,  or  other  officer 
of  a  corporation,  by  which  he  agrees  to  do  a  thing  which  is, 
or  may  become,  injurious  to  the  stockholders,  or  to  a  majority 
of  them,  is  an  engagement  contrary  to  the  duty  involved  in 
his  trust,  and  is  voidable.* 

§  4018.  Illustrations.  —  The  Standard  Oil  Company  desiring 
to  buy  up  all  the  property  of  a  partnership  engaged  in  the  business 
of  refining  petroleum,  and  thereby  get  the  competition  of  such 
partnership  out  of  the  way,  organized  a  company  for  that  purpose, 
called  the  Baltimore  United  Oil  Company,  and  subscribed  for  most 
of  its  stock  through  one  C.  as  its  trustee.  In  order  to  induce  the 
partners  to  agree  to  the  sale,  C.  entered  into  a  personal  contract 
with  one  of  them,  engaging  that  the  latter  should  be  permanently- 
retained  as  vice-president  of  the  new  corporation  at  a  salary  of 
$5,000  per  year.  The  plaintiff  was  kept  in  this  position  as  long  as 
it  suited  the  Standard  Oil  Company,  and  then  he  was  kicked  out. 
It  was  held  that  he  could  not  recover,  in  an  action  against  C,  for 

1  Attorney-General  v.  Wilson,  1  Wardell  v.  Eailroad  Co.,  103  U.  S. 
Graig  &  Ph.  1;  s.  c.  10  L.  J.  (n.  s.)  651;  Woodstock  Iron  Oo.  ii.  Richmond 
53;  4  Jur.  1174.  &c.   Extension  Co.,  129  U.   S.   643; 

2  Hale  V.  Republican  &c.  Bridge  Woodworth  v.  Wentworth,  133  Mass. 
Co.,  8  Kan.  466.  309;  Bliss  v.  Matteson,  45  N.  Y.  22; 

s  York  &c.  R.   Oo.  v.  Hudson,  19  West  v.  Camden,  135  U.  S.  507 ;  Atta- 

Eng.  L.   &  Eq.  361 ;  s.  c.  16  Beav.  way  v.  Third  National  Bank,  93  Mo. 

495;  22  L.  J.  (n.  s.)  529.  485;   Davis  v.  Gemmell,  70  Md.  356 ; 

»  Fuller  V.  Dame,  18  Pick.  (Mass.)  8.  c.  17  Atl.  Rep.  259. 
472 ;  Guernsey  v.  Cook,  120  Mass.  501 ; 
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damages  for  the  breach  of  the  covenant  of  C,  since  the  contract  was 
against  public  policy,  and  void  within  the  foregoing  rule.'  An 
agreement,  made  by  a  majority  of  the  directors  of  a  corporation, 
among  themselves,  privately  and  unofficially,  that  they  should  be 
paid  a  percentage  upon  all  the  money  raised  upon  the  credit  of  a 
bond  of  indemnity,  signed  by  them,  against  the  future  indebtedness 
of  the  corporation,  is  not  binding  on  the  corporation.^  A  director 
of  an  association,  who  had  given  to  it  an  ordinary  bond  and  mort- 
gage for  a  loan,  was  not  allowed  to  set  up,  as  a  defense  to  its  fore- 
closure, that,  by  a  secret  parol  agreement  between  him  and  the 
other  directors,  the  loan  had  been  repaid  by  his  "stock  in  the  associ- 
ation having  been  fully  paid  up.° 

§  4019.  Personally  Liable  for  Ultra  Vires  Acts. — If   the 

diMBctors  of  a  company  do  an  act  which  is  clearly  beyond 
their  power,  whereby  loss  happens  to  the  company,  a  court  of 
equity  will,  in  a  proper  proceeding,  compel  them  to  make 
good  such  loss  out  of  their  private  estates.^  The  principle  is 
said  to  be  that  if  directors  of  a  limited  company  apply  the 
money  of  the  company  for  purposes  so  outside  its  powers  that 
the  company  could  not  sanction  such  application,  they  may 
be  made  personally  liable  as  for  a  breach  of  trust;  but  if  they 
apply  the  money  of  the  company,  or  exercise  any  of  its  powers, 
in  a  manner  which  is  not  ultra  vires,  then  a  strong  and  clear 
case  of  misfeasance  must  be  made  out  to  render  them  liable 
for  a  loss  thereby  occasioned  to  the  compan}^'  For  instance, 
if  the  trustees  of  a  religious  corporation,  without  authority, 
change  the  securities  of  a  trust  fund  from  those  authorized  by 
law  to  those  unauthorized  by  law,  they  make  themselves  per- 
sonally responsible  for  any  loss  sustained  thereby,  no  matter 

'  West  V.  Camden,  135  U.  S.  507.  The    case    becomes    much    stronger 

•  Butler  V.  Cornwall  Iron  Co.,  22  against  the  directors  where,  as  in  the 

Gonn.  335.  case  first  cited,  they  make  false  en- 

'  Pangborn  v.   Citizens'   Building  tries  in  the  books  which  conceal  the 

Asso.,  35  N.  J.  Eq.  341.  real  nature  of  the  transaction  from 

'  Joint    Stock    Discount    Co.    v.  the  members  of  the  company. 
Brown,  L.  E.  3  Eq.  139  (on  demurrer  *  Ee  Faure  Electric  Accumulator 

to  the  bill) ;  L.  E.  8  Eq.  381  (on  final  Co.,  40  Oh.  Div.  141 ;  s.  c.  58  L.  J.  Ch. 

hearing).     We  have    stated    in    the  Div.  48;  37  Week.  Eep.  116.    Compare 

text  the  bald  and  naked    doctrine,  post,  §  4109. 
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how  perfect  the  good  faith  with  which  they  made  the  change.* 
So,  a  provision  in  the  charter  of  a  bank  prohibiting  any  direc- 
tor or  other  officer,  under  a  penalty  of  fine  or  imprisonment, 
from  borrowing  money  from  the  bank,  does  not  exempt  a 
director  from  liability  to  the  bank  for  money  thus  loaned  to 
him.  Such  a  contract,  though  illegal,  will  be  enforced, because 
its  enforcement  is  not  against  public  policy,  but  in  conformity 
with  it.^ 

§  4:020.  To  What  Extent  Trustees  for  the  Public. — The 

directors  of  corporations  created  for  the  performance  of  public 
duties,  such  as  railway  companies,  are  also,  in  a  qualified  sense, 
trustees  of  their  powers  for  the  general  public  as  well  as  for 
their  stockholders;  and  hence  a  contract  by  which  they  are  to 
receive  a  private  gain  for  the  exercise  of  their  powers,  in  a 
matter  wherein  the  public  have  an  interest,  such  as  the  matter 
of  locating  a  line  of  railroad  or  a  railway  station,  is  contrary 
to  public  policy  as  being  essentially  immoral  and  corrupt  in 
its  tendencies;  and  consequently  no  such  contract  can  be 
enforced  in  a  court  of  justice.* 

§  4021.  To  What  Extent  Trustees  for  Creditors.  —  To  the 

extent  to  which  the  assets  of  a  corporation  are  a  trust  fund  for 
its  creditors,  its  directors,  being  the  custodians  and  managers 
of  that  fund,  are  in  a  sense  trustees  for  such  creditors;'  and 
in  that  character  they  have  been  held  liable  to  creditors  for 
breaches  of  trust,  in  some  cases  upon  the  general  principles 
of  equity,  real  or  supposed,'  but  more  frequently  under  the 
operation  of  statutes.* 


1  Ee  Orthodox  &c.  Church,  6  Abb.  Linder  v.  Carpenter,  62  HI.  309;  St. 

N.   C.   (N.   Y.)   398,    408.    Compare  Louis  &c.  K.  Co.  v.  Mathers,  71  111. 

post,  §  4103.  592 ;  s.  c.  22  Am.  Eep.  122 ;  Holladay 

^  Lester  v.  Howard  Bank,  33  Md.  v.  Patterson,  5  Or.  177 ;  Woodstock 

558 ;  S.C.3  Am.  Eep.  211.    That  there  Iron  Co.  v.  Eichmond  &c.   Co.,   129 

are    many    such    statutes,   see   post,  U.  S.  643. 

§  4285.  *  Ante,   §  2960. 

»  Fuller  V.  Dame,  18  Pick.  (Mass.)  »  Post,  §  4132,  et  seg. 

472;  Bestor  v.  Wathen,  60  111.  138;  •  Post,  §  4163,  et  seq. 
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§  4022.  Not  Allowed  to  Make  a  Profit  out  of  their  Trust. 

S.uch  being  the  position  of  directors,  equity  will  not  allow 
them  to  make  a  profit  out  of  their  trust;  and  equity  will,  at 
the  suit  of  the  corporation  or  the  shareholders,  relieve  against 
any  arrangement  by  which  they  attempt  to  do  so.'  A  con- 
tract by  which  a  director  uses  his  official  power  and  influence 
to  his  own  personal  advantage,  or  to  the  advantage  of  third 
persons,  and  to  the  disadvantage  of  the  corporation,  is  immoral 
and  corrupt  in  the  sense  that  it  will  not  be  judicially  enforced,^ 
but  it  will  be  relieved  against,  at  the  suit  of  the  company  or 
its  stockholders,  under  principles  hereafter  stated;'  or  it  will, 
at  the  election  of  the  corporation,  inure  to  its  benefit.^  It  is 
therefore  said  to  be  either  void,  or  to  inure  to  the  benefit  of 
the  corporation.'  It  has  been  observed  on  this  subject  that 
the  "  directors  are  the  trustees  or  managing  partners,  and  the 
stockholders  are  the  cestuis  que  trust,  and  have  a  joint  interest 
in  all  the  property  and  effects  of  the  corporation;  and  no 
injury  that  the    stockholders   may  sustain    by  a  fraudulent 


'  Schetter  v.  Southern  Oregon  Co., 
19  Or.  192 ;  s.  c.  24  Pac.  Eep.  25 ;  Keo- 
kuk &c.  Packet  Co.  v.  Davidson,  95 
Mo.  467.  The  following  cases  state 
and  illustrate  the  rule  as  applicable 
to  trustees  generally :  Ex  parte  James, 
S  Ves.  Jr.  337 ;  Fawcet  v.  Whitehouse, 
1  Euss.  &  M.  132;  Hichens  v.  Con- 
greve,  1  Euss.  &  M.  150,  note ;  Kim- 
ber  V.  Barber,  L.  E.  8  Oh.  56 ;  Bentley 
V.  Craven,  18  Beav.  75;  Gillett  v. 
Peppercorne,  3  Beav.  78;  Michoud  v. 
<jirod,  4  How.  (U.  S.)  503;  Hamilton 
V.  Wright,  9  Olark  &  Pin.  jlll ;  Blisset 
V.  Daniel,  10  Hare,  493 ;  Tennant  v. 
Trenchard,  L.  E.  4  Oh.  537;  Bowes 
V.  Oity,  11  Moore  P.  0.  463;  Tyrrell 
V.  Bank,  10  H.  L.  Oas.  26  (affirming 
*.  c.  27  Beav.  273).  This  rule  is  ap- 
plied with  full  force  to  directors  of 
corporations.  Great  Luxembourg  E. 
Co.  V.  Magnay,  25  Beav.  586 ;  Imperial 
Mercantile  Credit  Asso.  v.  Coleman, 


L.  E.  6  H.  L.  Cas.  189  (reversing  s.  c. 
L.  E.  6  Oh.  558) ;  York  &c.  E.  Co.  v. 
Hudson,  16  Beav.  485 ;  Parker  v.  Mc- 
Kenna,  L.  E.  10  Oh.  96;  Parker  v. 
Nickerson,  112  Mass.  195;  European 
&c.  Co.  V.  Poor,  59  Me.  277 ;  Eedmond 
V.  Dickerson,  9  N.  J.  Eq.  507, 509 ;  s.  c. 
59  Am.  Dec.  418;  Pickering's  case, 
L.  E.  6  Oh.  525;  Madrid  Bank  v. 
Pelly,  L.  E.  7  Eq.  442;  Ex  parte  Ben- 
nett, 18  Beav.  339 ;  Cumberland  Coal 
Co.  V.  Sherman,  30  Barb.  (N.  Y.)  553; 
Butts  V.  Wood,  37  N.  Y.  317;  Blake 
V.  Buffalo  Creek  E.  Co.,  56  N.  Y.  485; 
Gaskell  v.  Chambers,  26  Beav.  360; 
Hodges  V.  New  England  Screw  Co.,  1 
E.  I.  312;  g.  c.  53  Am.  Dec.  624. 

*  Attaway  v.  Third  Nat.  Bank,  93 
Mo.  485. 

'  Post,  §  4479,  et  seq. 

*  Sargent  v.  Kansas  &c.  E.  Co.,  48 
Kan.  672;  s.  c.  29  Pac.  Eep.  1063. 

*  Ibid. 
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breach  of  trust  can,  upon  the  general  principles  of  equity,  be 
snifered  to  pass  without  remedy."*  .Another  court  has  said: 
"  When  agents,  and  others  acting  in  a  fiduciary  capacity, 
understand  that  these  rules  will  be  rigidly  enforced,  even 
without  proof  of  actual  fraud,  the  honest  will  keep  clear  of  all 
dealings  falling  within  their  prohibition,  and  those  dishon- 
estly inclined  will  conclude  that  it  is  useless  to  exercise  their 
wits  in  contrivances  to  evade  it."  ^  In  giving  the  opinion  of 
the  court  in  a  well-considered  case,  Mr.  Justice  Miller  said: 
"  That  a  director  of  a  joint-stock  corporation  occupies  one  of 
those  fiduciary  relations  where  his  dealings  with  the  subject- 
matter  of  his  trust  or  agency,  and  with  the  beneficiary  or 
party  whose  interest  is  confided  to  his  care,  is  viewed  with 
jealousy  by  the  courts,  and  may  be  set  aside  on  slight 
grounds,  is  a  doctrine  founded  on  the  soundest  morality,  and 
which  has  received  the  clearest  recognition  in  this  court  and 
in  others."'  This  is  an  application  of  the  general  principle 
that  an  agent  cannot  speculate  out  of  his  agency,  and  that  a 
trustee  cannot  speculate  out  of  his  trust;  and  that  what  he 
gains  by  such  speculation,  in  the  case  of  an  agent  belongs  to 
his  principal,  and  in  the  case  of  a  trustee  to  the  trust  fund.'' 
The  principle  has  a  twofold  operation:  If  the  contract  is  exe- 
cuted, and  the  director  or  other  fiduciary  has  received  the 
benefit,  the  law  appropriates  the  benefit  to  the  corporation  or 
other  cestui  que  trust;  but  if  the  agreement  remains  executory, 
the  law  avoids  it  altogether.  "The  law  avoids  contracts  and 
promises  made  with  a  view  to  place  one  under  wrong  in- 
fluences,—  those  which  offer  him  a  temptation  to  do  that 
which  may  affect  injuriously  the  rights  and  interests  of  third 
persons."  °  Or  as  again  stated:  "  It  is  a  sufficient  objection  to 
a  contract,  on  the  ground  of  public  policy,  that  it  has  a  direct 


1  Koheler  v.  Black  River  &c.  Co.,  *  Jacobus  v.  Munn,  37  N.  J.  Eq. 

2  Black  (TT.  S.),  715,  721,  opinion  by  48;  Atlee  v.  Fink,  75  Mo.  100;   s.  r.. 

Davis,  J.  42  Am.  Eep.  385;  Bliss  v.  Matteson, 

»  Bain  v.  Brown,  56  N.  Y.  285,  288.  45  N.  Y.  22 ;  Tobey  v.  Robinson,  99  111. 

'  Twin-Lick  Oil  Oo.  v.  Marbury,  91  222. 
TJ.  S.  587,  588;  s.  c.  3  Cent.  L.  J.  98;  *  Fuller  v.  Dame,  18  Pick.  (Mass.) 

IS  Alb.  L.  J.  112.  472. 
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tendency  to  induce  fraud  and  malpractice  upon  the  rights  of 
others,  or  the  violation  or  neglect  of  high  public  duties."' 

§  4023.  Personally  liiable  for  Breaches  of  their  Trust.  — 

Directors  of  corporations  are  personally  liable  to  surrender 
profits  which  have  accrued  to  them,  or  to  make  good  losses 
which  have  been  inflicted  upon  the  corporation  through 
breaches  of  their  trust,  —  to  the  corporation  itself;^  or  where 
the  corporation  will  not  sue,  to  its  stockholders;'  and  in  some 
cases  to  creditors  and  strangers.'' 

§  4024.  Must  Account  to  the  Company  for  Secret  Profits. — 

It  is  familiar  doctrine  of  the  courts  of  equity  that  a  trustee 
will  not  be  permitted,  without  the  knowledge  and  consent  of 
his  principal,  to  speculate  out  of  his  trust,  or  to  retain  any 
gain  which  may  have  accrued  to  him  personally  therefrom, 
but  that  he  must  account  to  his  cestui  que  trust  for  all  profits 
which  he  may  make  out  of  the  trust  relation.^  This  rule  is 
applied  with  full  force  to  directors  of  corporations.*    If  such 


'  Spinks  V.  Davis,  32  Miss.  152, 156. 
»  Post,  §  4118. 

•  Post,  §  4479 ;  Perry  v.  Tuscaloosa 
Cotton-Seed  Oil-Mill  Co.,  93  Ala.  364 ; 
».  c.  9  South.  Eep.  217. 

♦  Post,  §  4138. 

'  Perry  on  Trust,  §427,  etseg.;  Ten- 
nant  v.  Trenchard,  L.  E.  4  Oh.  537 ; 
Blisset  V.  Daniel,  10  Hare,  493 ;  Ham- 
ilton D.Wright,  9  Clark  &  Fin.  Ill; 
Michoud  V.  Girod,  4  How.  (U.  S.) 
503;  Gillett  v.  Peppercorne,  3  Beav. 
78 ;  Bentlej  v.  Craven,  18  Beav.  75 ; 
Kimber  v.  Barber,  L.  R.  8  Ch.  56 ; 
Ex  parte  James,  8  Ves.  337 ;  Fawcet 
V.  Whitehouse,  1  Russ.  &  M.  132; 
Hichens  v.  Congreve,  1  Russ.  &  M. 
150,  note. 

°  Great  Luxembourg  R.  Co.  v. 
Magnay,  25  Beav.  586;  Imperial  Mer- 
cantile Credit  Asso.  v.  Coleman,  L.  R. 
6  H.  L.  Gas.  189;  42  L.  J.  (Ch.)  644; 
reversing  s.  c.  L.  R.  6  Ch.  558;  18 
Week.  Rep.  570;  22  L.  T.  (n.  s.)  357; 


York  &c.  R.  Co.  v.  Hudson,  16  Beav. 
485 ;  Parker  v.  McKenna,  L.  R.  10 
Ch.  96;  Parker  v.  Nickerson,  112 
Mass.  195;  European  &c.  R.  Co.  v. 
Poor,  59  Me.  277 ;  Redmond  v.  Dicker- 
son,  9  N.  J.  Eq.  507,  509 ;  s.  c.  59  Am. 
Dec.  418;  Pickering's  case,  L.  R.  6 
Ch.  525;  Madrid  Bank  v.  Pelly,  L.  R. 
7  Eq.  442 ;  Ex  parte  Bennett,  18  Beav. 
339;  Cumberland  Coal  Co.  v.  Sher- 
man, 30  Barb.  (N.  Y.)  553;  Hodges  v. 
New  England  Screw  Co.,  1  R.  I. 
312;  s.  c.  53  Am.  Dec.  624;  3  R.  I. 
9;  Butts  V.  Wood,  37  N.  Y.  317; 
Blake  v.  Buffalo  Creek  R.  Co.,  56 
N.  Y.  485 ;  Barnes  v.  Brown,  80  N.  Y. 
527 ;  Keokuk  &c.  Packet  Co.  v.  David- 
son, 95  Mo.  467 ;  Ward  v.  Davidson, 
89  Mo.  445,  458 ;  Perry  v.  Tuscaloosa 
Cotton-Seed  Oil-Mill  Co.,  93  Ala.  364 ; 
s.  c.  9  South.  Rep.  217;  Thomas  v. 
Sweet,  37  Kan.  183 ;  s.  c.  14  Pac.  Rep. 
545. 
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a  director,  acting  for  himself,  proposes  to  the  company  a  con- 
tract, from  the  execution  of  which  he  will  derive  profit,  that 
profit  belongs  to  the  company.* 

§  4026.  Bule  not  Applicable  to  Dealings  Open  and  Ac- 
ciuiesced  in.  —  The  rule  does  not  mean  that  a  trustee  is 
absolutely  prohibited  from  making  a  profit  out  of  his  trust 
relation.  It  means  that  he  must  not  make  a  secret  profit  out 
of  it.  His  duty  is  not  to  avoid,  wholly,  the  doing  of  any 
thing  for  his  own  benefit;  for  the  class  of  trustees  we  are 
considering,  the  directors  of  corporations,  are  generally  in- 
terested in  the  subject-matter  of  the  trust.^  His  obligation, 
to  the  beneficiaries  in  the  trust  is  to  make  a  full,  fair,  and 
complete  disclosure  of  all  the  circumstances  attending  any 
transaction  which  will  benefit  himself  in  any  manner  differ- 
ent from  the  manner  in  which  all  the  shareholders  will  be 
benefited.'     If  the  body  of  the  sharehoj^ders  are  made  fully 


'  Imperial  Mercantile  Credit  Asso. 
•».  Coleman,  L.  E.  6  H.  L.  Oas.  189. 
Obviously,  a  director,  receiving  from 
his  company  shares  of  stock  for  which 
he  has  paid  nothing,  will  be  com- 
pelled to  account  to  the  company  for 
his  profits  on  the  sale  thereof.  York 
Ac.  R.  Co.  V.  Hudson,  16  Beav.  485 ; 
Parker  v.  McKenna,  L.  B.  10  Ch.  96. 
<)r  he  will  be  compelled  to  pay  the 
value  of  the  shares,  if  retained  by 
him,  as  where  qualification  shares 
are  allotted  to  a  director  at  the  ex- 
pense of  the  company.  Oarling's 
case,  L.  R.  20  Eq.  580 ;  Hay's  case, 
L.  B.  10  Ch.  593 ;  Mitcalfe's  case,  13 
Ch.  Div.  169.  The  directors  of  a  com- 
pany secretly  receiving  a  bonus  for 
the  performance  of  their  duties  will 
be  compelled  to  yield  it  up  to  their 
company.  Gaskell  v.  Chambers,  26 
Beav.  360 ;  General  Exch.  Bank  v. 
Horner,  L.  R.  9  Eq.  480;  Madrid 
Bank  v.  Felly,  L.  R.  7  Eq.  442.  See 
also  Maxwell  v.  Port  Tennant  &c. 
Coal  Co.,  24  Beav.  495.  It  has  been 
held  that  the  solicitor  and  engineer  of 
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a  corporation,  organized  under  a 
special  act  providing  that  the  ex- 
penses of  obtaining  it  shall  be  paid 
by  the  company,  who  negotiate  a  con- 
tract for  the  construction  of  the  plant 
of  the  company,  providing  that  the 
expenses  of  procuring  the  act  shall  be 
paid  by  the  contractors,  and  sub- 
sequently negotiate  a  contract  be- 
tween themselves  and  the  contractors 
by  which,  in  consideration  of  a  certain 
sum,  they  undertake  to  relieve  the 
contractors  of  liability  for  the  ex- 
penses of  obtaining  the  act,  must 
account  to  the  company  for  the 
balance  of  such  sum,  after  defraying 
the  expenses  sanctioned  by  the  act ; 
since  any  agreement  for  the  payment 
of  other  expenses  is  illegal  and  void, 
though  adojted  by  the  company. 
Mann  v.  Edinburgh  Northern  Tram- 
ways Co.,  (H.  L.  Sc.)  [1893]  A.  O.  69. 

'  See  Hedges  v.  Paquett,  3  Or.  77. 

•  See  Oavendish-Bentinck  v.  Fenn, 
12  App.  Cas.  652,  where,. though  this 
principle  was  recognized,  the  trans- 
action was  sustained. 
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acquainted  with  the  nature  of  the  transaction,  and  agree  to 
it,  and  agree  that  he  shall  have  and  retain  the  special  benefit 
that  may  accrue  from  it,  then  they  will  not  be  heard  after- 
wards to  claim  that  this  benefit  shall  be  surrendered  up  to 
them  as  a  profit  which  he  ought  not,  in  good  conscience,  to 
retain.  The  rule  is  the  same  where,  after  the  transaction,  has 
taken  place,  they,  being  put  in  full  knowledge  of  the  nature 
of  the  transaction,  freely  choose  to  ratify  it.*  What  acts 
amount  to  a  ratification  vinder  such  circumstances  would 
involve  a  long  discussion;*  but,  as  in  every  other  case  where  a 
principal  is  put  in  full  knowledge  of  the  facts  of  an  unau- 
thorized act  of  his  agent,  he  must  either  ratify  or  repudiate; 
he  cannot  both  approbate  and  reprobate;  he  cannot  ratify  in 
part  and  reject  in  part.'  This  is  especially  true  where  the 
transaction  results  in  no  possible  loss  to  the  corporation. 
Thus,  where  a  corporation  held  a  leasehold  interest  in  land, 
with  the  privilege  of  purchasing  the  fee,  it  was  held  that  an 
assignment  of  the  privilege  to  one  of  the  directors,  and  his 
purchase  of  the  fee  by  means  of  it,  would  be  upheld  as 
against  the  corporation,  where  it  appeared  that  the  corporation 
had  neither  the  money  nor  the  credit  to  make  the  purchase 
for  itself.* 

§  4026.  Rule  Subject  to  the  Maxim  that  He  Who  Seeks 
Equity  must  do  Equity.  —  Nor  is  the  class  of  frauds  we  are 
considering  of  such  a  nature  as  to  absolve  the  company  from 
the  maxim  that  "  he  who  seeks  equity,  must  do  equity." 
Because  a  director  of  a  company  may  have  sold  to  the  com- 
pany, at  an  extortionate  valuation,  property  which  they  sup- 
posed he  was  purchasing  for  them  from  another,  but  which 
really  belonged  to  himself,  it  does  not  follow  that  the  company 
may  confiscate  the  property  altogether,  and  not  pay  him  any 

'  The  same  rule  has  been  applied  '  See  post,  §  5314,  et  leg. 

as  against  shareholders  subsequently  '  Great    Luxembourg    K,    Co.   u. 

coming  in  without  knowledge,  where  Magnay,  25  Beav.  586. 
all  the  existing  members  of  the  com-  *  Hannerty'u.   Standard    Theater 

pany   had  knowledge  at  the  time  of  Oo.,  109  Mo.  297;  ».  c.  19  S.  W.  Bep. 

the  transaction :  Be  British  Seamless  82. 
Paper  Box  Co.,  17  Oh.  Div.  467. 
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thing  for  it.  He  will  be  entitled  to  retain  what  it  was  really 
worth,  and  will  be  obliged  to  disgorge  the  unconscionable 
profit  which  he  has  received.  Nor  will  what  he  may  have 
given  for  the  property  be  taken  as  the  conclusive  standard  of 
its  value.  "  He  may  hp,ve  have  acquired  it  by  gift,  devise,  or 
by  descent;  and  though  he  never  paid  any  money  for  the 
property,  still  he  is  in  all  these  cases  equally  entitled  to  the 
beneficial  interest,  and  to  be  paid  for  the  property  if  it  be 
taken  away."  *  So,  where  a  contract  had  been  made  for  the 
building  of  a  railroad,  between  the  railroad  company  and  a 
construction  company,  and  two  of  the  directors  of  the  railroad 
company  were  stockholders  in  the  construction  company,  and 
it  was  a  part  of  the  transaction  that  other  parties  should 
assume  the  subscriptions  to  the  stock  of  the  railroad  company 
(which  was  worthless)  of  all  the  individual  directors  of  that 
company,  and  relieve  them  from  liability  under  it, — it  was 
held  that,  although  the  contract  was  such  a  one  as  no  court  of 
justice  would,  enforce,  yet  when  the  stockholders  of  the  rail- 
road company  intervened  in  a  suit  to  foreclose  a  mortgage 
given  to  secure  the  bonds  which  had  been  issued  to  the  con- 
struction company,  which  bonds  had  passed  into  the  hands 
of  another  railroad  company  which  did  not  occupy  the  position 
of  an  innocent  purchaser, — they  subjected  themselves  to  the 
equitable  principle  that  he  who  seeks  equity  must  do  equity, 
and  that  they  could  get  relief  against  the  fraudulent  contract 
only  on  the  principle  of  paying  them  for  what  they  had  actually 
received,  that  is  to  say,  of  paying  not  the  contract  value,  but 
the  real  value  of  the  work  performed  by  the  construction  com- 
pany,—  to  which  extent  the  bondholders  were  entitled,  if  not 
reimbursed,  to  a  decree  of  foreclosure.^  But  it  is  said  to  be  a 
general  rule  of  equity  that  fraud  or  any  gross  misconduct  on 
the  part  of  the  salvors  in  connection  with  the  property  saved, 
will  work  forfeiture  of  the  salvage.     Applying  this  principle, 

1  Great    Luxembourg    R.    Oo.   v.  s.  c.  2  Fed.  Eep.  877,  and  1  McOrary 

Magnay,  25  Beav.  586,  per  Sir  John  (U.  S.),  392.    The  same  principle  was 

Romilly,  M.  E.  applied  in  Wardell  v.  Union  Pac.  E. 

'  Thomas  v.  Brownville  &c.E.  Co.,  Co.,  4  Dill.  (TJ.  S.)  339;  and  the  de- 

109  U.  S.  522;  reversing  on  this  point  cree  was  affirmed  in  103  U.  S.  651. 
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where  a  director  advanced  money  to  redeem  the  bonds  of  the 
company  from  a  pledge,  and  charged  the  money  to  ttie  com- 
pany and  received  its  notes  therefor,  and  then  attempted  to 
levy  upon  and  sell  the  bonds,  and  himself  become  the  pur- 
chaser of  them  at  a  nominal  sum,  thus  gaining  an  unconscion- 
able advantage  over  the  other  bondholders,  —  it  was  held  that 
no  allowance  should  be  made  to  him  for  the  money  thus 
advanced  by  him.* 

§  4027.  Must  Account  for  Briljes  Given  to  Influence 
their  Official  Action.  —  Gifts,  gratuities,  or  bribes,  given  to  a 
director  to  influence  his  ofiicial  action,  must  be  accounted  for 
by  him  and  surrendered  to  the  company.^  If  the  directors  of 
a  corporation  receive  a  sum  of  money  as  a  bribe  for  the  doing 
of  a  certain  act  which  may  or  may  not  be  prejudicial  to  their 
company,  they  are  trustees  in  equity  of  the  fund  so  corruptly 
received,  and  the  company  may  also  proceed  against  them  for 
the  damages  it  has  thereby  suffered.  Although  such  an  agree- 
ment is  void,'  there  is  no  doubt  that  both  remedies  are  open 
to  it.  The  corporation  may  proceed  against  them  at  law  or  in 
equity  for  damages  for  the  breach  of  trust.^  Thus,the  directors 
of  a  company,  on  the  transfer  of  its  business  to  another  com- 
pany, received  from  the  latter  a  large  sum  as  compensation, 
the  particulars  of  which  they  withheld  from  th^ir  members. 
It  was  held  that  they  were  trustees  of  this  money  fbr  the  mem- 
bers, and  they  were  ordered,  on  an  interlocutory  application, 
to  pay  it  into  court.*  So,  it  has  been  held  that,  where  a 
director  of  a  corporation  accepts  a  gratuity  from  a  third  per- 
son, in  consideration  of  voting  or  acting  in  a  certain  way  in 
his  character  of  director,  the  money  thus  received  by  him  is, 
in  the  eye  of  equity,  deemed  to  be  received  for  the  corporation 
whose  director  he  is,  and  is  to  be  held  in  trust  for  it;  and 


^  Eichardson  v.  Green,  133  U.  S.  *  Simons  v.  Vulcan  Oil  &  Mining 

30.  Co.,  61  Pa.  St.  202 ;  g.  c.  100  Am.  Dec. 

'  Metropolitan  Bank  v.  Heiron,  5  628;  Thomp.  Off.  Corp.  172. 
Ex.  Div.  319 ;  s.  c.  31  Moak.  Eng.  Eep.  '  Gaskell  v.  Chambeis,   28  Beav. 

717,  and  other  cases  below.  360.    A  similar  case  is  Weston's  case, 

*  Bliss  V.  Matteson,  45  N.  Y.  22.  10  Ch.  Div.  579. 
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upon  a  bill  in  equity  and  a  disclosure  of  the  fact,  he  will  be 
compelled  to  hand  over  the  same  to  such  corporation  or  its 
representative.*  So  a  gift  by  the  'promoter  of  a  company  to  a 
director  thereof,  made  while  there  are  questions  open  between 
the  company  and  the  promoter,  must  be  accounted  for  by  the 
director  to  the  company;  and  the  company  may  claim  either 
the  thing  given,  or  its  highest  value  while  held  by  the 
director.^  With  reference  to  the  effect  of  the  statute  of  limita^ 
lions  upon  the  right  of  action  of  the  corporation  to  recover 
from  its  unfaithful  director  a  bribe  so  taken,  it  has  been  held 
that  the  statute  begins  to  run  from  the  date  of  the  discovery 
of  the  fraud? 

§  4028.  Not  Chargeable  with  Profits  Made  by  a  Third 
Party  out  of  their  Trust  Belation.  —  The  rule,  however, 
has  been  held  not  to  extend  so  far  as  to  charge  a  trustee  with 
profits  which  a  third  party  has  been  able  to  make  out  of  his 
trust  relation.  Thus,  where  a  director  in  a  corporation  was 
also  a  partner  in  a  firm  of  real  estate  brokers,  and  a  gratuity 
of  $15,000  in  securities  was  paid  to  the  partner  of  such 
director,  in  consideration  of  such  director  voting  and  favor- 
ing a  sale  of  the  assets  of  the  corporation  df  which  he  was  a 
director  to  another  corporation,  and  thereafter  such  securities 
were  equally  divided  between  himself  and  his  partner,  it  was 
held,  in  a  suit  in  equity  by  a  receiver  of  the  corporation  of 
which  he  was  thus  a  director,  that  he  must  account  for  the 
securities  actually  received  by  him  or  for  their  value,  but  that 
he  ought  not  to  be  compelled  to  account  for  those  received  by 
his  partner  in  the  real  estate  business.*  One  of  the  judges 
doubted,  and  seemed  inclined  to  hold  that  he  ought  to  account 


'  Bent  V.  Priest,  10  Mo.  App.  543,  and  which  were  announced  in  Bent  v. 

557,  558 ;  s.  c.  affirmed,  86  Mo.  475.  Priest,  supra,  were  adhered  to. 
Compare  Bent  v.  Lewis,  15  Mo.  App.  *  Eden  v.  Ridsdales  Railway  Land 

40,578.    This  latter  case  was  reversed  &c.  Co.,  23  Q.  B.  Div.  368. 
by  the  supreme  court,  88  Mo.  462,  but  '  Metropolitan  Bank  v.  Heiron,  5 

the  principles  upon  which  the  inter-  Ex.   Div.   319 ;  s.  c.  31  Moak.  Eng. 

mediate  appellate  court   proceeded,  Eep.  717. 

*  Bent  V.  Priest,  10  Mo.  App.  562;  s.  c.  affirmed,  86  Mo.  475. 
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for  the  whole  consideration  wiiich  was  paid  for  the  influence 
of  his  vote,  not  only  the  share  which  he  received  himself,  but 
the  share  which  he  turned  over  to  his  business  partner;  and 
probably  this  was  the  correct  view. 

§  4029.  Illustrations  Showing  I^iability  to  Account  for 
Secret  Profits.  —  When,  therefore,  the  director  of  a  bank  lent 
moneys  of  the  bank  upon  a  note  drawn  in  favor  of  the  bank  at  a 
stipulated  interest,  but  on  a  secret  agreement  with  the  borrowers 
that  he,  the  director,  should  participate  in  the  profits  of  certain 
lands  which  they  were  to  purchase  with  the  moneys,  it  was  held 
that  he  was  bound  to  surrender  to  the  bank  the  profits  so  acquired.* 
The  directors  of  a  life  insurance  company,  on  the  transfer  of  its 
business  to  another  company,  received  from  the  latter  a  large 
sum  for  compensation,  the  particulars  of  which  they  withheld 
from  their  members.  It  was  held  that  they  were  trustees  of  the 
money  for  the  members  (the  profits  of  the  company  being  divisible 
among  the  policy-holders),  and  they  were  ordered,  on  an  interlocu- 
tory application,  to  pay  it  into  court.''  So,  a  director  who,  by  agree- 
ment with  his  co-directors,  sells  the  bonds  of  the  corporation  on  his 
private  account,  must  account,  for  the  profit  realized,  to  creditors  or 
stockholders.'  So,  officers  and  directors  who  employ  the  funds  of 
the  corporation  in  projects  not  authorized  by  the  charter  or  govern- 
ing statute,  must  account  for  the  profits  which  they  thus  realize.* 
The  principle  applies  to  promoters,  as  already  seen.*  Those  who 
"stock"  the  property  which  they  themselves  own,  by  getting  up 
companies  to  purchase  it,  assume  a  position  of  trust  and  confidence 
to  the  coadventurers  whom  they  induce  to  join  in  the  scheme,  and 
are  bound  to  deal  with  them  openly  and  to  make  full  and  fair  dis- 
closures; and  they  or  their  associates  will  be  liable  to  the  corpora- 
tion or  to  its  shareholders,  for  any  secret  profit  which  they  may 
have  made  in  the  operation.'     So,  if  the  president  of  a  corporation 

'  Farmers'  &c.  Bank  v.  Downey,  ciple,  and  he  can  be  compelled  in 

53  Oal.  466 ;  «.  c.  31  Am.  Eep.  62.  equity  to  take  title  and  convey :  Ein- 

»  Gaskell  v.  Chambers.  26  Beav.  sphar  v.  Wagner,  12  Neb.  458. 
860.  *  Ward  v.  Davidson,  89  Mo.  445; 

»  Widrig  V.  Newport  Street  E.  Co.,  s.  c.  1  S.  W.  Rep.  846. 
82  Ky.  511.    Of  course,  if  he  has  con-  °  Ante,  §  456,  et  seg. 

tracted  to  take  title  in  his  own  name  °  McElhenny's  Appeal,  61  Pa.  St. 

and  then  convey  to  the  corporation,  188 ;  Simons  v.  Vulcan  Oil  Co.,  61  Pa. 

the  case  stands  on  a  different  prin-  St.  202;  s.  c.  100  Am.  Dec.  628. 
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takes  to  himself  a  deed  of  land  in  settlement  of  a  debt  due  from  the 
grantor  to  the  corporation,  and  improves  the  land  with  money  of 
the  corporation  charging  his  own  account  with  the  debt  and  the 
expenditure,  he  holds  in  trust  for  the  corporation.^ 

§  4030.  Further  Illustrations.  —  As  Mr.  Perry  has  justly  said, 
contracts  made  between  a  contractor  and  the  company  are  not  void, 
but  the  same  rules  a])ply  to  them  as  to  the  cases  of  other  cestuis  que 
trust;  the  burden  is  upon  the  trustee  to  vindicate  the  transaction 
from  all  suspicion."  When,  therefore,  a  director  of  a  coal  and  coke 
company  advanced  money,  from  time  to  time,  under  an  agreement 
that  he  should  receive  a  bonus,  or  commission  of  £6  per  ton  on  all 
produce  sold  by  the  company,  and  the  account  between  him  and  the 
company,  as  entered  in  the  company's  books,  showed  the  payment 
of  this  commission,  the  court  of  chancery  refused  to  allow  it,  and 
directed  an  account  to  be  taken,  allowing  interest  on  the  advance' 
at  the  rate  of  five  per  cent.'  ....  Another  case  may  be  aptly  cited 
to  show  how  far  this  rule  is  carried.  A  municipal  corporation  was 
authorized  by  statute  to  issue  its  debentures  in  aid  of  a  railway. 
The  mayor  of  the  corporation  was  very  active  in  carrying  the  scheme 
through.  By  an  agreement  between  the  railway  company  and  its 
directors,  the  debentures  were  issued  to  the  latter,  who  sold  them  at 
a  discount  of  twenty  per  cent  to  a  partnership  firm,  of  which  the 
mayor  of  the  city  was  a  member,  and  this  firm  realized  a  profit  from 
the  transaction.  It  was  held,  in  a  suit  in  equity  by  the  city  against 
the  mayor,  that  he  must  account  to  the  city  for  a  moiety  of  this 
profit.*.  .  .  .  The  president  of  a  packet  company,  having  endeavored 
to  get  certain  mail  contracts  for  the  company,  and  having  failed, 
was  not  forbidden  by  the  principle  above  stated  from  making  a  con- 
tract in  his  own  behalf  for  carrying  these  mails;  but,  after  having 
done  BO,  his  relation  to  the  packet  company  required  that  he  should 
use  all  the  facilities  afforded  by  the  company  in  performing  the 
contract;  and,  under  the  principle  above  announced,  it  was  held  that 
he  would  not  be  allowed  to  make  a  profit  out  of  such  use,  but  that 

1  Palmetto  Lumber  Co.  v.  Eisley,  citing  St.  James's  Church  v.  Church  of 

25  S.  C.  309.     See,  for  a  further  illus-  the  Eedeemer,  45  Barb.  (N.  Y.)  356 ; 

tration,  Budd  v.  Eobinson,  126  N.  Y.  Beeson  v.  Beeson,  9  Pa.  St.  279. 
113;   8.  c.  22  Am.  St.   Eep.  816;    7  »  Ex  parte  Hill,  32  L.  J.  (Oh.)  154. 

N.  Y.  Supp.  535.  *  Bowes  v.  Toronto,  11  Moore  P.  C. 

>  Perry  on  Trusts,  2d  ed.,  i  207;  463. 
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he  must  account  to  the  company  for  all  that  he  had  received  for 
the  service  performed  by  the  company  in  such  use.'  In  other  words, 
if  the  president  of  such  a  company  gets  a  contract  for  the  carrying 
of  the  mails  and  carries  the  mails  by  the  boats  of  his  company,  the 
profits  are  not  his  personally,  but  are  the  profits  of  the  company, 
and  a  court  of  equity  will  compel  him  to  account  for  them  and  pay 
them  over  to  the  company.' 

§  4031.  Illustrations  Continued.  —  The  chairman  of  a  railway 
company  allotted  a  number  of  unappropriated  shares  to  his  nomi. 
nees.  They  were  sold  at  a  premium,  and  the  proceeds  of  the  sale 
were  received  by  him.  It  was  held  that  he  was  bound  to  account  to 
the  company  as  trustee  for  the  profits  thus  made.'  ....  The  share- 
holders of  a  company,  in  general  meeting,  placed  12,050  shares  of 
the  capital  stock  of  the  company  at  the  disposal  of  the  directors. 
It  was  held  that  this  disposal  to  them  was  simply  as  trustees  of  the 
company,  and  not  for  their  own  personal  benefit.  The  chairman 
and  managing  director  of  the  company,  who  exJercised  uncontrolled 
authoritj'  in  the  concerns  of  the  company,  sold  a  considerable  part 
of  these  shares  at  a  premium.  It  was  held  that  he  must  account  to 
the  company  for  the  proceeds  of  such  sales,  with  interest  at  five  per 
cent.  He  could  not  retain  such  profits,  either  as  a  large  land-owner 
on  the  line,  or  as  a  remuneration  for  his  great  services,  or  on  the 
ground  of  a  presumed  acquiescence  of  the  shareholders,  to  be  inferred 
from  a  presumed  knowledge  of  the  share-book.'  ....  The  chairman 
of  a  railway  company  appropriated  various  unallotted  shares  to  the 
use  of  various  persons  whose  names  he  did  not  mention,  in  order  to 
secure  or  reward  services  the  nature  of  which  he  declined  to  state, 
but  which  it  was  insinuated  was  in  the  nature  of  "secret  service 
money."  It  was  held  that  he  must  account  for  the  proceeds  of  these 
shares.  He  could  not  discharge  himself  by  the  suggestion  of  an  appli- 
cation of  them  which  would  not  bear  the  light.'  ....  A  banking 
company  is  established  with  a  nominal  capital  of  £1,200,000,  divided 
into  60,000  shares.  The  prospectus  states  that  the  first  issue  of  these 
shares  is  to  be  30,000;  that  the  directors  are  empowered  to  com- 
mence business  as  soon  as  they  shall  see  fit,  notwithstanding  the 

'  Keokuk  &c.  Packet  Oo.  v.  David-  "  York  v.  North  Midland  K.  Co., 

eon,  95  Mc.  467,  473;  «.  c.  1  S.  W.      16  Beav.  485. 
Kep.  846.  *  Ibid. 

*  Ibid.  '  Ibid. 
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whole  capital  may  not  have  been  subscribed  for,  and  provides  that, 
upon  the  first  allotment  of  shares, £10,000  shall  be  paid  to  the  pro- 
moters. When  only  five  thousand  shares  have  been  subscribed  for, 
and  before  the  company  is  in  a  situation  to  commence  business,  the 
directors  allot  the  shares  and  pay  £5,000  to  the  promoters,  wlio 
immediately  pay  to  four  of  the  directors,  £500  apiece.  The  directors 
must  restore  to  the  company,  or  to  its  representative  in  case  of  insol- 
vency, the  moneys  which  they  have  thus  received,  though  they  are 
not  chargeable  with  that  retained  by  the  promoters.  The  directors 
could  not  take  and  retain  this,  even  as  a  gratuity.  If  it  had  beeri 
in  fact  BO  tendered  them,  their  answer  should  have  been:  "The 
mere  fact  that  we  are  directors,  and  that  you  could  not  have  obtained 
the  money  bat  by  our  order,  makes  it  impossible  for  us  to  receive 
anything."^ 

§  4032.  Contlnuecl. — In  a  joint-stock  association  created  for 
the  purpose  of  carrying  into  eSect  loans  and  other  financial  oper- 
ations, C.  (who  carried  on  business  as  a  stockbroker),  was  a  director. , 
An  article  of  the  association  required  that  if  a  director  "contracts 
with  the  company,  or  is  concerned  in,  or  participates  in  the  profits 
of  any  contract  with  the  company,  or  participates  in  the  profits  of 
any  work  done  for  the  company,  without  declaring  his  interest  at 
the  meeting  of  directors,  at  which  such  contract  is  determined  on, 
or  work  ordered,"  his  office  of  director  should  be  vacated.  The 
article  further  required  that  he  should  not  vote  on  such  contract  or 
work.  C.  had  entered  into  an  arrangement  with  P.,  to  "place"  the 
debentures  of  a  railway  company  for  a  commission  of  five  per  cent. 
C.,at  a  meeting  of  the  directors,  without  mentioning  his  arrange- 
ment with  P.,  but  merely  declaring  that  he  had  an  interest  in  the 
transaction,  proposed  to  the  association  that  it  should  undertake  to- 
"place"  these  debentures  at  a  commission  of  one  and  one-half  per 
cent.  The  proposal  was  adopted,  and  debentures  to  a  very  laree 
amount  were  "  placed  "  by  the  association.  C.  was  held  liable  to 
account  to  the  association  for  the  difference  between  the  two  amounts 
of  commission,  so  far  as  concerned  the  debentures  which  had  beeri 
actually  placed  by  the  association.  The  words  "  declare  his  inter- 
est," were  construed  to  mean  that  the  director  must  declare  tho 
nature  of  his  interest,  and  not  declare  simply  that  he  had  an  inter- 

^  Madrid  Bank  v.  Pelly,  L.  B.  7     278,  was  decided  the  same  way  on 
Eq.  442.     Hunt's  case,  37  L.  J.  (Oh.)      similar  facts. 
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est  in  the  transaction.'  .  .  .  The  directors  of  a  manufacturing 
company  purchased  for  the  company  certain  machinery,  and  resold 
it  to  the  company  at  an  advance  of  $10,000.  Although  they  were 
at  the  time  of  the  sale  shareholders  in  the  company,  it  was  held 
that  a  court  of  equity  would  not  lend  its  aid  to  give  effect  to  this 
transaction;  because  the  directors  of  a  company  cannot  thus  retain 
to  themselves  a  secret  profit,  and  for  the  further  reason  that  such  a 
transaction  has  the  effect  of  giving  a  fictitious  value  to  the  capital 
of  the  company  and  operates  as  a  fraud  upon  the  public* 

§  4033.  Cannot  Buy  Sbares  from  the  Company  and  Resell 
at  a  Profit.  —  It  is  plain  law  that  the  same  person  cannot  be  both 
buyer  and  seller,  and  it  is  a  familiar  doctrine  of  equity  that  a  trustee 
cannot  purchase  at  his  own  sale.'  Upon  these  grounds  a  director 
will  not  be  permitted,  with  the  consent  of  the  body  of  the  corpora- 
tion, to  buy  in  shares  of  the  company  from  an  allottee  of  them  who 
is  unable  to  perform  his  contract  of  purchase,  and  then  resell  them 
at  an  advance  and  retain  the  profit  thus  made.  When,  therefore,  -it 
appeared  that  the  directors  of  a  joint-stock  company,  had,  in  pur- 
suance of  a  resolution  of  the  body  of  shareholders,  issued  an  increase 
of  stock,  and  had  that  portion  of  it  which  was  not  taken  by  share- 
holders taken  by  a  nominee  of  their  own,  who  turned  over  a  large 
quantity  of  it  to  such  directors,  who  in  turn  sold  it  at  a  profit,  it 
was  held  that  they  must  account  to  the  company,  in  a  suit  in  equity 
afterwards  brought  against  them  by  its  public  officer,  for  the  profits 
so  made.  After  these  shares  had  been  so  issued,  and  a  portion  of 
them  thus  wrongfully  appropriated  by  the  directors,  a  new  issue  of 
shares  was  made,  called  "bonus  shares,"  which  were  distributed 
among  the  shareholders  pro  rata,  and  credited  with  payment  of 
£30  per  share.  It  was  also  held  that  the  directors  must  account  to 
the  company  for  what  profits  they  had  made  from  becoming  allottees 
of  these  bonus  shares,,  in  respect  of  that  portion  of  the  previous 
issue  of  shares  which  they  had,  as  already  stated,  improperly 
appropriated  to  themselves.* 

§  4034.  But  may  Purchase  the  Shares  of  Other  Stock- 
holders.—  We  have  already  seen  that  the  shareholders,  con- 

'  Imperial  Mercantile  Credit  Asso.  '  Redmond  v.  Dickerson,  9  N.  J. 

V.  Coleman.  L.  B.  6  H.  L.  Cas.  189.      Eq.  507 ;  s.  c.  59  Am.  Dec.  418. 
See    also    Benson    o.    Heathorn,    1  ^  Post,  §  4071. 

Younge  &  0.  326.  *  Parker  v.  McKenna,  L.  R.  10  Ch.  96. 
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sidered  distributively,  are  strangers  to  the  corporation, in  the 
sense  which  permits  them  to  make  and  take  contracts  with 
it,  and  to  deal  with  it  at  arms  length.^  They  hold  their 
respective  shares  in  severalty,  and  the  corporation  has  no 
interest  in  them, and  is  under  no  duty  in  respect  of  them, 
except  the  duty,  as  trustee  for  tlie  shareholders,  to  register 
their  transfers,  to  treat  them  equally  in  respect  of  dividends, 
and  the  like.^  When  it  is  considered  that  a  stockholder  may 
freely  contract  with  the  corporation,  there  is  no  difficulty  in 
concluding  that  he  can  do  so  with  a  single  director.  While 
the  directors,  as  already  stated,'  are  trustees  for  the  share- 
holders, considered  as  an  aggregate  body,  in  respect  of  the  con- 
servation of  the  corporate  property  and  the  management  of 
the  corporate  business,  —  yet  they  do  not  sustain  such  a  rela- 
tion to  them  severally,  as  will  prevent  them  from  purchasing 
from  a  shareholder  his  shares,  without  being  subject  to  the 
rules  governing  dealings  between  a  trustee  and  his  cestui  que 
trust}  It  has  been  held  that  they  have  a  right  to  buy  up  the 
shares  of  stockholders  at  less  than  the  par  value,  and  sell  them 
at  a  profit  to  another  corporation,  which  thereby  acquires  a 
majority  of  the  stock,  and  so  the  control  of  the  enterprise. 
But  one  court  has  gone  further,  and  held  that  directors  of  a 
corporation  are  not  trustees  for  individual  shareholders  in  a 
sense  which  prohibits  the  directors  from  purchasing  the  shares 
of  the  shareholders  without  disclosing  to  them  facts  within  the 
peculiar  knowledge  of  the  directors,  which  have  come  to  their 
knowledge  in  their  official  capacities,  which  facts  affect  the 
value  of  the  shares.^  This  holding  is  believed  to  be  unsound, 
and  the  dissenting  opinion  of  Chief  Justice  Downey  is  to  be 
preferred.  Even  where  no  relation  of  trust  exists,  it  has  been 
held  that  the  vendor  is  bound  to  disclose  to  the  vendee  facts 
affecting  the   value   of  the   property,   of  which  the   vendee 

'  Ante,  §  1076.  555;  Commissioners  v.  Reynolds,  44 

"  Ante,  §5  2140,  2486.  Ind.  509;  s.  c.  15  Am.  Kep.  245;  Car- 

"  Ante,  §  4009.  penter  v.  Danforth,  52  Barb.  (N.  Y.) 

*  Deadrick  v.    Wilson,    8    Baxter  581. 

(Tenn.),  108;  Stark  ».  Soule,  45  Hun  'Commissioners  v,  Reynolds,    44 

(N.  Y.),  588;  e.  c.  9  N.  Y.  St.  Rep.  Ind.  509;  «.c.l5  Am.  Rep.  245. 
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has  not  the  equal  power  of  acquiring  a  knowledge.*  This 
decision  proceeds  upon  a  conception  which,  if  extended, 
would  sanction  nearly  all  the  fraud  and  injustice  which  the 
managers  of  corporations  have  committed  against  the  stock- 
holders. But  it  is  plain  that  a  contract  between  the  directors 
and  a  stockholder  of  a  corporation,  regarding  the  sale  of  stock, 
is  not  voidable  by  the  latter  on  the  ground  of  the  trust  rela- 
tion between  the  parties,  when  the  stockholder  is  also  a  director 
of  the  corporation,  and  has  general  charge  of  its  business; 
because  he  has  equal  means  of  knowledge  in  respect  of  its 
affairs.'' 

§  4035.  But  not  with  the  Funds  of  the  Company. —  But 

the  right  to  make  such  purchases  by  the  employment  of  the 
funds  of  the  company  presents  a  question  depending  upon 
entirely  different  principles.  Unless  the  constitution  of  the 
company,  that  is  to  say,  its  charter,  governing  statute,  articles 
of  association,  or  deed  of  settlement,  expressly  and  distinctly 
authorizes  the  company  to  purchase  its  own  shares,  such  pur- 
chases are  ultra  vires}  The  reason  is  obvious.  Such  trans- 
actions have  the  effect  of  distributing  the  capital  stock  of  the 
company  to  particular  members,  to  the  prejudice  of  the  rest. 
If  the  directors  of  the  company  expend  the  funds  of  the  com- 
pany in  this  way,  they  are  guilty  of  a  breach  of  trust,  and  a 
court  of  equity  will  compel  them  to  make  good  the  moneys  so 
expended;^  and,  in  the  event  of  the  insolvency  of  the  com- 
pany,  they  will  be  so  chargeable  at  the  suit  of  creditors.* 

§  4036.  Purchasing  Property  from  Themselves  for  the 
Company. — A  railway  company  furnished  one  of  its  directors  with 
a  large  sum  of  money  to  enable  it  to  purchase  the  "concession"  of 
another  line.  He  purchased  it,  as  it  turned  out,  from  himself,  he 
being  the  concealed   owner  of  it.     This,  it  was  held,  was  such  a 

•  And  as  to  this  the  author  citeB,  as  '  Ante,  §  2054. 

more  or  less  in  vindication  of  his  poai-  *  Hodgkinson  v.  National  &c.  Ins. 

tion,  Walsham  v.  Stainton,  1  De  Gex,  Co.,  26  Beav.  473. 
J.  &  S.  678.  '  Evans  v.  Coventry,  25  L.  J.  (Oh.) 

'  Perry  v.  Pearson,  135  111.  218 ;  e.  c.  489 ;  s.  c.  on  appeal,  8  De  Gex,  M.  & 

25  N.  E.  Bep.  636.  G.  835. 
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transaction  as  a  court  of  equity  will  not  allow  to  stand,  but  the 
company  was  under  an  obligation,  as  in  all  other  cases  of  this  kind, 
after  coming  into  full  possession  of  the  facts  of  the  transaction,  to 
adopt  or  repudiate  it  altogether.  The  fact  that,  pending  a  suit 
impeaching  the  transaction,  the  company  sold  tlie  "  conceBsion,"pre- 
cluded  them  from  having  any  relief  in  equity,  either  as  to  the  appli- 
cation of  the  money  or  otherwise.'  ....  In  an  action  by  a  company 
to  recover  from  certain  of  its  directors  and  executors  of  other 
deceased  directors,  secret  profits  alleged  to  have  been  made  by  such 
directors,  in  respect  of  a  purchase  of  property,  before  the  formation 
of  the  company,  with  the  view  of  reselling  it  to  the  company,  the 
ground  relied  on  was  that  they  stood  in  a  fiduciary  position  to  the 
company;  but  the  evidence  did  not  prove  that  wlien  they  purchased 
the  property,  they  were  promoters  of  or  otherwise  in  a  fiduciary 
position  toward  the  company  afterward  formed.  It  was  held  that, 
even  if  there  was  a  breach  of  duty  on  their  part,  in  not  informing, 
the  company,  after  it  was  formed,  that  the  property  was  their  own, 
so  that  the  company  might  have  rescinded  its  contract,  yet,  as 
rescission  was  now  impossible,  the  company  could  not  recover  the 
profits  they  had  made."  ^ 

§  4037.  Buylngr  Property  for  Themselves  and  Reselling  to 
the  Corporation  at  a  Profit. — On  the  same  principle,  if  the 
directors  buy  property  for  themselves  and  then  resell  it  to  the 
corporation  at  a  profit,  they  will  be  held  to  account  to  the  cor- 
poration for  that  profit.  Thus,  the  directors  of  a  ferry  com- 
pany buy  a  steamboat  for  themselves  as  individuals,  and,  so 
owning  it,  buy  it  of  themselves  in  their  character  of  directors 
for  the  company,  at  a  large  advance  upon  its  cost,  and  at  a 
price  greatly  in  excess  of  its  real  value.  This  transaction  was 
held  fraudulent  as  against  the  company,  and  they  were  held 

'  Great   Luxembourg    E.    Oo.    v.  of  it  by  means  of  promissory  notes 

Magnay,  25  Beav.  586.  which   are  not  secured  by  any  lien 

'  Ladywell   Min.  Co.  v,  Brookes,  upon  the  property,  and  one  of  the 

35  Oh.  Div.  400;  g.  c.  56  L.  J.  (Oh.)  owners  afterwards  takes  up  the  notes, 

684;  56  L.  T.  (n.  s.)  677;  35  Week,  he  cannot  make  the  money  so  ex- 

Eep.  785.    If  the  owners  of  property  pended  a  claim  against  the  corpora- 

who  organize  a  corporation  to  work  it  tion.    Euby  Chief    Min.   &c.   Co.   v. 

and  convey  it  to  the  corporation,  are  Gurley,  17  Col.  199 ;  s.  c.  29  Pac.  Eep. 

personally  indebted  for  the  purchase  068. 
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bound  to  restore  to  the  company  the  profits  so  made  by  them.' 
In  another  case,  the  defendant,  being  a  director  of  a  joint- 
stock  company,  established  for  the  building,  purchasing,  hir- 
ing, and  employment  of  steam  vessels,  purchased  a  vessel  for 
£1,340,  and  afterwards  sold  it  to  the  company  as  from  a 
stranger  for  £1,500,  charging  the  company  with  a  commission 
of  one  per  cent,  the  broker's  earnest-money,  and  the  expenses 
of  a  bill  of  sale  to  himself,  there  being  but  one  bill  of  sale.  It 
was  held  that  such  a  transaction  could  not  stand  in  equity.^ 
For  the  same  reason  the  treasurer  of  a  corporation  who  pur- 
chases stock  of  the  corporation  at  a  (iiscount  cannot  be  al- 
lowed, by  selling  it  to  the  corporation  at  par,  to  make  the 
corporation  his  debtor,  and  thus  extinguish  his  liability  to  it 
for  moneys  held  in  his  hands  as  its  treasurer.' 

§  4038.  Liable  for  Colluding  with  Promoters.  —  When  a 
corporation  is  "  promoted  "  for  the  purpose  of  purchasing  cer- 
tain existing  works,  it  is  necessary  —  often  where  shares  in  the 
corporation  are  to  be  paid  for  the  property — to  have  a  board 
of  directors  to  act  for  the  corporation  before  the  contract  can 
be  consummated.  These  directors  must,  of  course,  be  share- 
holders.    Where  the  scheme  is  fair  and  honest,  these  direct- 

'  Parker  v.  Nickerson,  112  Mass.  ton  Ferry  Company ;  that  tliat  com- 

195.    More  in  detail,  the  facts  of  this  pany  could  recover  of  them  personally 

nefarious  transaction  were  these :  The  all  that  was  received  by  them  above 

directors  of  the  East  Boston  Ferry  the  "  cost  of  boat  and  repairs  " ;  that 

Company  voted  that  the  treasurer  be  money  expended  by  them  for  prof es- 

authorized    to    purchase    a    certain  sional  services  and  expenses  in  ob- 

steamboat  "  at  cost  of  boat  and  re-  taining  the  charter  of  the  Citizens' 

pairs."    This  steamboat  was  the  prop-  Ferry  Company,  and  paid  as  salaries 

erty  of  the  Citizens'  Ferry  Company,  to  themselves  as  officers  of  that  com- 

of  which  company  they  were  also  the  pany,  was  not  a  part  of  "  the  cost  of 

directors  and  the  only  stockholders,  boat  and  repairs,"  and  that  they  were 

As  the  Citizens'  Ferry  Company,  they  entitled  to  charge  but  six  per    cent 

sold  the  boat  to  the  East  Boston  Ferry  int«rest  in  making  up  the  amount  of 

'  Company,  at  a  sum  much  in  excess  of  the  payments  made  on  account  of  the 

the  "cost  of  boat  and  repairs,"  and  boat. 

divided  the  proceeds  among  them-  "  Benson  v.  Heathorn,  1  Younge  & 

selves.     In  holding  the.  transaction  C.  326. 

fraudulent,  the  court  decreed  that  the  '  East  New  York  &c.  E.  Co.   v 

profits  thus   made  by  the  directors  Elmore,  53  N.  Y.  624. 
inured  to  the  benefit  of  the  East  Bos- 
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ors,  believing  that  the  promotion  of  the  company  is  desirable, 
and  that  the  venture  will  prove  profitable,  will  not  hesitate  to 
purchase  and  pay  for  the  necessary  shares  to  qualify  them  to 
act.  But  where  the  scheme  is  a  venture  of  doubtful  profit  or 
involves  fraud  on  the  part  of  the  promoters,  as  where  it  pro- 
poses to  sell  to  the  corporation  property  at  a  price  greatly  in 
excess  of  its  real  value,  or  where  the  promoters  are  permitted 
by  the  vendor  to  retain  out  of  the  purchase-money  a  large 
sum  for  their  compensation,  then  it  is  necessary  for  the  pro- 
moters to  find  pliant  and  superserviceable  men,  if  possible  of 
good  financial  standing,  who,  for  the  prospect  of  gain,  and  on 
the  promise  of  indemnity  against  loss,  are  willing  so  to  act, 
for  the  purpose  of  carrying  out  the  scheme.  The  promoters 
generally  agree  to  furnish  the  directors  with  the  necessary 
number  of  shares  to  qualify  them  so  to  act.  This  is  done  in 
this  way:  The  company  is  organized  and  registered.  These 
creatures  of  the  promoters  subscribe  for  the  necessary  num- 
ber of  shares  to  qualify  them  as  directors.  They  then  issue 
to  the  promoters  certain  shares  which  they  are  to  receive  as 
paid-up  shares  under  the  scheme  of  organization,  who,  in 
turn,  immediately  transfer  the  necessary  number  to  the  di- 
rectors. They  then  proceed  formally  to  make  the  contract  of 
purchase  of  the  property,  which,  according  to  the  scheme,  the 
company  was  organized  to  purchase;  the  promoters  pocket 
their  respective  shares  of  the  so-called  "  promotion  money," 
the  bubble  bursts,  and  the  innocent  shareholders, who  have 
bona  fide  subscribed  for  shares  which  are  not  paid  up,  are 
called  upon  as  "  contributories"  to  make  up  a  fund  for  the 
payment  of  the  outstanding  debts.  Now,  in  these  cases,  the 
English  courts  of  equity  hold  the  directors,  who  have  taken 
part  in  the  conspiracy,  to  the  substance  of  the  liability  which 
they  in  form  hold  themselves  out  as  having  fulfilled.  They 
oblige  them  to  pay  for  the  number  of  shares  necessary  to 
qualify  them  to  act  as  directors,  precisely  as  though  they  had 
subscribed  for  them  and  had  not  paid  for  them.* 

>  Carling'a  case,  L.  E.  20  Eq.  580,      Eden  v.  Eidsdales  Land  &c.  Co.,  23 
ia  an  excellent  illustration.    See  also     Or.  B.  Div.  368.    Incorporating  a  part- 
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§  4039.  The  Same  Subject  Continued.  —  These  views  seem 
to  be  based  upou  the  idea  that  such  a  transaction  is  against 
public  policy,  and  for  this  reason  cannot  be  permitted.  A 
more  definite  and  satisfactory  foundation  for  the  principle  of 
these  decisions  is  that  such  conduct  constitutes  a  breacli  of  trust 
on  the  part  of  directors.  And  this  is  the  view  taken  in  other 
cases.  Thus,  before  the  formation  of  a  company  for  the  pur- 
chase of  certain  property,  the  vendors  agreed  with  one  Hay 
that  he  should  become  a  director,  they  providing  him  with 
the  forty  shares  necessary  to  qualify  him.  He,  thereupon, 
signed  the  memorandum  of  association  for  forty  shares  and 
became  a  director.  At  a  meeting  of  the  directors,  checks 
were  drawn  by  them  on  the  bankers  of  the  company  and  given 
to  the  vendors  in  payment  of  part  of  the  purchase-money. 
One  of  these  checks,  being  for  the  same  amount  as  that  due 
on  Hay's  shares,  was  given  by  the  vendors  to  this  person  and 
was  paid  by  him  to  his  own  bankers.  He  then  drew  a  check 
on  his  own  bankers,  which  he  gave  to  the  company  in  pay- 
ment of  the  sum  due  on  his  shares.  Of  this  transaction  Hel- 
lish, L.  J.,  said:  "Now,  is  it  to  be  tolerated  that  an  agent  or 
trustee,  who  is  in  such  a  situation,  shall  make  a  bargain  with 
the  vendor  that  if  a  sum  of  money  is  paid  to  the  vendor  with- 
out dispute,  he  shall  make  a  certain  allowance  to  the  agent  or 
trustee?  ....  It  is  idle  to  say  that  if  there  is  a  rule  in  a 
court  of  equity  that  a  director  is  a  trustee  —  that  he  is  an 
agent,  and  that  he  cannot  make  a  profit  out  of  his  agency 
unknown  to  the  company  —  such  a  transaction  as  this  should 
stand."*  In  Re  Disderi,*  a  company  was  formed  to  purchase 
and  carry  on  an  established  business  of  the  promoter.  By 
the  articles  of  association  the  qualification  of  the  directors  was 
twenty-five  shares  each.     By  the  same  instrument  a  sum  was 

nersMp,  and  turning  over  to  a  director  «.  c.  44  L.  J.  (Ch.)  721 ;  33  L.  T.  (n.  s.) 
partnership  money  in  payment  of  a  406.  To  the  same  effect  is  DeEuvigne's 
debt  to  director,  when  not  permitted :  case,  5  Oh.  Div.  806,  322 ;  Ee  Engle- 
Eudd  i;.  Eobinson,  126  N.  Y.  113 ;  s.  c.  field  Colliery  Co.,  8  Oh.  Div.  388; 
22Am.St.Eep.816;  7N.Y.Supp.535.  Pearson's  case,  5  Oh.  Div.  336; 
^  Hay's  case,  L.  E.  10  Oh.  593,  604 ;  McKay's  case,  2  Oh.  Div.  1. 
-'  L.  E.  11  Eq.  242. 
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specified  as  the  limit,  which  the  directors  were  not  to  exceed, 
in  fixing  a  price  for  the  purchase.  It  does  not  appear  that 
the  sum  named  was  an  unreasonable  price  for  the  business, 
and  the  promoter,  in  order  to  facilitate  the  transfer  of  the 
business  to  the  company,  agreed  to  pay  for  the  qualification 
shares  of  all  the  directors  himself.  Nevertheless,  the  transac- 
tion was  vehemently  condemned  on  the  subsequent  winding 
up  of  the  company.  Vice-Chancellor  Malins  said  of  these 
directors:  "They  were  all  men  in  a  respectable  way  of  life, 
but  they  all  declined  to  incur  any  risk  whatever.  They  were 
willing  to  receive  fees  and  dividends,  but  under  no  circum- 
stances were  they  to  embark  any  capital  in  the  company  or  to 
incur  any  liability.  It  is  said  that  such  a  position  is  one 
becoming  a  man  of  honor  and  respectability  to  occupy,  but  I 
think  it  inconsistent  with  the  position  of  a  gentleman.  I 
think  that  when  persons  hold  themselves  out  as  directors  of  a 
company,  the  public  have  a  right  to  infer  that  they  have 
embarked  their  money  in  the  concern.  But  if  they  can  make 
themselves  directors  without  incurring  any  liability,  I  think 
such  a  state  of  things  would  be  prejudicial  to  the  true  interests 
of  society."^ 

§  4040.  Cannot  Buy  up  Claims  against  the  Company  at  a 
Discount  and  Prove  Them  for  the  Full  Amount.  —  It  has  been 
laid  down  that  the  officers  of  a  corporation  cannot  purchase 
any  claim  against,  or  interest  in,  the  company,  except  in  trust 
for  the  stockholders,  after  a  resolution  has  been  adopted  by 
themselves,  as  managers,  directing  one  of  their  company  to 
purchase  for  the  benefit  of  the  company.''  Certainly  a  director 
or  other  officer  of  an  insolvent  corporation  cannot  buy  up  its 
debentures  at  a  discount  and  prove  them  against  the  company 
as  a  creditor  for  the  full  amount.'  This  is  especially  so  where 
the  debentures  were  issued  in  pursuance  of  a  scheme  of  fraud 

^  Compare  Forbes' s  case,   L.  E.  8  '  Kimmellij.  Geeting,  2Grant  Gas. 

Oh.    768;    Lord    Claud   Hamilton's  (Pa.)  125. 

case,  L.  K.  8  Oh.  548;  Miller's  case,  '  Ex  parte  Larking,  4   Ch.   Div. 

3  Chi  Div.  661 ;  affirmed  in  5  Oh.  Div.  566;  Bulkley  v.  Whitcomb,  121  N.  Y. 

70.  107 ;  8.  c.  24  N.  E.  Eep.  13. 
2944 


OBLIGATIONS    AS    FIDUCIARIES.       [3  TllOlUp.  Copp.  §  4041. 

by  which  the  directors,  other  than  the  one  jn  question,  had 
enriched  themselves  at  the  expense  of  the  company.  The 
director  buying  up  the  securities  and  seeking  to  prove  them 
against  the  company  in  such  a  case, is  chargeable  with  knowl- 
edge of  the  circumstances  under  which  they  were  issued.^ 
And  he  has  no  claim  against  the  company  beyond  the  amount 
actually  expended  by  him.*  He  must  account  in  equity  to  the 
stockholders  for  the  profits  which  he  thus  makes  out  of  the 
stockholders.'  The  rule,  of  course,  has  no  application  in  a 
case  where  the  trust  relation  of  the  directors  has  wholly  ter- 
minated. Thus,  it  has  been  held  that, after  an  assignment  by 
a  corporation  for  the  benefit  of  its  creditors,  and  the  sale  of  its 
entire  assets,  one  who  was  its  treasurer  and  a  director  may 
purchase  debts  owing  by  the  corporation,  and,  having  done 
so,  is  entitled  to  participate  in  the  distribution  of  the  fund.^ 
So,  where  the  president  of  a  corporation  bought  up  a  small 
claim  against  it,  and  took  valuable  property  of  the  company 
ill  part  payment,  it  was  held  that  he  should  be  enjoined  from 
levying  an  execution  for  the  balance.^ 

§  4041.  View  that  they  may  Recover  the  Amount  Ex- 
pended in  Such  Purchases.  —  The  sound  view  would  seem  to 
be  that  where  the  directors  of  an  insolvent  corporation  turn 
aside  from  their  official  duties,  and  use  the  knowledge  ac- 
quired by  them  in  their  official  relations  in  an  attempt  to 
speculate  out  of  the  misfortunes  of  those  beneficially  in- 
terested in  its  assets,  they  cannot  have  the  aid  of  a  court  of 
justice  at  all  in  getting  back  what  they  have  expended,  or  any 
part  of  it.  Such  speculations  are  essentially  corrupt;  for 
they  tend  to  allow  the  directors  to  acquire,  from  the  knowl- 
edge derived  from  their  official  relations,  an  advantage  over 
the  other  beneficiaries  in  the  trust  in  the  distribution  of  the 


'  Ex  parte  Larking,  supra,  '  Bulkley  v.  WMtcomb,  supra. 

'  Thomas  v.  Sweet,  37  Kan.  183 ;  *  Appeal  of  Hammond,  123  Pa.  St. 

s.  c.  14  Pac.  Eep.  545 ;  Chouteau  Ins.  503 ;  s.  c.  23  Week.  Not.  Gas.  59 ;  16 

Co.   V.  Floyd,  74  Mo.  286,  291.     See  Atl.  Rep.  419. 

also  Lingle  v.  National  Ins.   Co.,  45  '  Brewster  v.  Stratman,  4  Mo.  App. 

Mo.  109.  41. 
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assets.  Under,,  a  well-understood  rule  of  public  policy,  no 
court  should  allow  itself  to  be  affirmatively  moved  to  iuiy 
extent  in  behalf  of  such  a  trustee,  even  for  the  purpose  of 
saving  him  from  the  loss  of  what  he  has  actually  expended. 
But  however  this  may  be,  such  arrangements  will  only  be 
relieved  against  in  equity  to  the  extent  of  forfeiting  the  profit. 
Thus,  it  has  been  held  that  if  the  directors  of  an  insolvent 
company,  who  are  also  its  creditors  in  a  large  amount,  join 
an  association  formed  for  the  purpose  of  purchasing  a  con- 
trolling interest  in  a  series  of  mortgage  bonds  of  the  company, 
and  for  the  further  purpose  of  purchasing  at  a  discount  the 
floating  debts  of  the  company,  with  a  view  of  obtaining  judg- 
ment thereon,  and  procuring  to  be  sold  for  their  own  benefit, 
under  the  deed  of  mortgage,  such  portion  of  the  property  of 
the  company  as  is  embraced  therein,  and,  under  the  judg- 
ment, the  remaining  portion,  —  this  arrangement  will  not  be 
deemed  fraudulent  per  se,  although  the  debts  were  purchased 
at  a  discount  of  twenty-five  per  cent  and  the  judgment 
obtained,  not  by  the  association,  but  by  individual  members 
of  it.  It  is  said  that  the  effect  of  such  a  purchase  would  not 
be,  either  in  law  or  morals,  to  discharge  the  debt,  and  absolve 
the  company  from  its  obligation  to  pay.  Its  only  effect  would 
be  to  limit  the  recovery  of  such  adventurers  to  the  amount 
actually  paid  for  the  debts.^ 


'  Kitchen  v.  St.  Louis  &c.  E.  Co.,  look  with  as  much  complacency  upon 

69  Mo.  224,  271 ;  citing  Lingle  v.  Na-  transactions  where  directors  are  both 

tional  Ins.  Co.,  45  Mo.  109.    In  the  buyers  and  sellers,  as  the  opinion  in 

case  mentioned    in   the   text,   there  the  case  of  Kitchen  v.  St.  Louis  &c. 

were  in  the  association  persons  repre-  E.  Co.,  supra,  would  indicate.   "Where 

senting  a  majority  in  value  of  the  such  conduct  is  sanctioned,  there  is 

money  raised  by  it,  who  had  no  con-  no  adequate  check  upon  the  frauds  of 

nection    with    the    company.      The  those  who  have  control  of  corporate 

case  mentioned  in  the  text  proceeds  organizations.     That  the  particular 

mainly  on  the  ground  of  an  entire  case,  however,  was  rightly  decided  is 

absence  of  actual  fraud,  and  on  this  unquestionable,  and  for  the  conclu- 

ground  the  court  distinguished  the  sive  reason  that    the    plaintiffs,   by 

cases  of  Jackson  v.  Ludeling,  21  Wall,  their  misconduct,  had  forfeited  their 

(U.  S.)  616,  and  Covington  &c.  E.  Co.  claim  to  equitable  relief.     Compare 

V.  Bowler,  9  Bush  (Ky.),  468.    It  is  Buckley  v.  Whitcomb,  121  N.  Y.  107; 

doubtful   whether    courts  of    equity  t.  c.  24  N.  E.  Eep.  13.     In  another 
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§  4042.  Cannot  Vote  upon  Question  Affecting  his  Private 
Interest.  —  A  director  cannot,  with  propriety,  vote  in  the 
board  of  directors  upon  a  matter  affecting  his  own  private 
interest,  any  more  than  a  judge  can  sit  in  his  own  case;  and 
any  resolution  passed  at  a  meeting  of  the  directors  at  which 
a  director  having  a  personal  interest  in  the  matter  voted,  will 
be  voidable  at  the  instance  of  the  corporation  or  the  stock- 
holders, without  regard  to  its  fairness,  provided  the  vote  of 
such  director  was  necessary  to  the  result.^  Thus,  as  we  shall 
hereafter  see,"  if  the  directors  of  a  company  vote  themselves 
a  salary  or  compensation  for  managing  its  affairs,  they  may 
be  compelled  to  account  in  equity  for  the  money  so  misappro- 
priated. But  it  should  be  kept  in  mind  that  this  is  a  rule 
which  generally  applies  only  as  between  the  directors  and  the 
corporation  or  the  stockholders,  and  that  as  respects  third 
persons  dealing  with  the  corporation  in  good  faith,  such  vote 
would  be  valid.'  Moreover,  it  is  to  be  kept  in  mind  that  a 
resolution  so  passed  is  not  a  mere  nullity;  for  it  is  good  until 
set  aside,  just  as  the  decision  of  a  judge  who  is  interested  in 
the, controversy  would  be  good  until  reversed.*  There  is  one 
holding  to  the  effect  that  it  will  not  be  set  aside  because  of 
that  fact  alone,  no  fraud  or  bad  faith  being  charged.*  More- 
over, directors  who  are  themselves  wrong-doers,  or  the  parti- 
sans of  a  wrong-doer,  are  disqualified  from  acting  as  the 
representatives  of  the  corporation  in  any  litigation  for  the  cor- 

caee,  the  president  of  a  corporation  v.  National  Ins.  Co.,  45  Mo.  109.     See 

purchased    a    judgment    of    $4,500,  ante,  §§  3797,  3798. 

against  the  corporation,  for  $675.     In  ^  Chamberlain    v.     Pacific     Wool 

a  proceeding  against  him  by  a  creditor  Growing  Co.,  54  Cal.  103;  Graves  d. 

of  the  corporation  to  hold  him  to  an  Mono  Lake  Hydraulic  Min.  Co.,  81 

individual  responsibility  for  the  debts  Cal.  303 ;  s.  c.  22  Pac.  Eep.  665 ;  Smith 

of  the  corporation,  he  claimed  the  «.  Los  Angeles  &c.  Abso.,  78  Cal.  289; 

right  to  set  off  the  whole  amount  of  s.  c.  12  Am.  St.  Eep.  53 ;  20  Pac.  Rep. 

the  judgment  as  a  debt  due  to  him.  677. 

It  was  held  that  on  account  of  his  '  Post,  5§  4065,  4683. 

trust  relation  this  could  not  be  al-  '  Baird  v.  Bank  of  Washington,  11 

lowed,  but  that  he  was  entitled  to  a  Serg.  &  R.  (Pa.)  411. 

credit  for  no  more   than  the  $675,  *  See  post,  §  4065. 

w^hich  he  had  actually  paid,    Lingle 

"  Leavitt  ».  Oxford  &c.  Silver  Min.  Co.,  3  Utah,  265. 
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reeling  of  the  wrong  which  they  are  alleged  to  have  committed 
or  approved.^ 

§  4043.  Cannot  Deal  for  ThemselTes  with  the  Corporate 
Property.  —  Directors  cannot  deal  for  themselves  with  the 
corporate  property  or  business.  A  director  appointed  to 
examine  and  ascertain  what  part  of  the  lauds  of  the  cor- 
poration can  be  sold  without  inconvenience,  cannot,  after 
examining  the  property  and  recommending  a  sale,  purchase 
the  property  himself  at  an  unfair  valuation,  and  take  a  con- 
veyance for  his  own  benefit.  As  such  director  is  incapaci- 
tated to  purchase  for  himself,  he  is  also  incapable  of  acting 
for  another  person,  in  making  the  purchase.^  In  general,  he 
cannot  deal  in  his  own  behalf  in  respect  of  the  corporate 
property,  or  in  respect  of  any  matters  involving  the  exercise 
of  his  duties  as  director.'  His  duty  is  to  manage  the  affairs 
of  the  corporation  and  carry  out  the  purpose  of  its  formation. 
A  quorum  of  directors,  therefore,  cannot  engage  in  a  scheme 
to  sell  the  entire  property  of  the  corporation  (except  its  real 
estate)  and  transfer  to  the  purchasers  the  whole  business  of 
the  corporation,  without  and  against  the  consent  of  the  other 
directors  and  the  stockholders.'     "Trustees  cannot, by  their 


»  Knoop  «.  Bohmrlch,  49  N.  J.  Eq.  Dame,  18  Pick.   (Mass.)  472;  Euro- 

82 ;  t.  c.  23  Atl.  Eep.  118.  pean  &c.  E.  Co.  v.  Poor,  59  Me.  277 ; 

»  Cumberland    Coal    &c.     Co.    v.  Blatchford  v.  Eoss,  5  Abb.  Pr.  (n.  b.) 

Sherman,  30  Barb.  (N.  Y.)  553;   New  (N.  Y.)  434j  Paine  v.  Lake  Erie  &c. 

York  &c.  Ins.  Co.  v.  National  Protec-  E.  Co.,   31  Ind.  283 ;  Barton  v.  Port 

tion  Ins.  Co.,  20  Barb.  (N.  Y.)  468;  Jackson  &c.  E.  Co.,  17  Barb.  (N.  Y.) 

Murrayr.Vanderbilt,39Barb.  (N.Y.)  397;  Flint  &c.  E.  Co.   r.   Dewey,  14 

140.     Compare  Smith  v.  Lansing,  22  Mich.  477 ;  Pickett  v.  School  District, 

N.  Y.  520.  25  Wis.  551 ;  s.  c.  3  Am.  Eep.  105 ;  Al- 

»  Hoyle  V.  Plattsburgh  &c.  E.  Co.,  ford  v.  Miller,  32  Conn.  543 ;  Kim- 

54  N.  Y.  314;  «.  c.  13  Am.  Eep.  595;  mell  ij.Geeting,  2  Grant  Cas.   (Pa.) 

Coleman  v.  Second  Ave.  E.  Co.,  38  125;  Western  E.   Co.   o.  Bayne,  11 

N.  Y.  201;  s.  c.  48Barb.  (N.  Y.)  371;  Hun  (N.   Y.),   166.    Compare   Stark 

Eisley  v.  Indianapolis  &c.  E.  Co.,  1  Bank  v.  U.  S.  Pottery  Co.,  34  Vt.  144. 

Hun  (N.  Y.),  202 ;  Gray  v.  New  York  *  Abbot  v.  American  Hard  Eubber 

&c.Co.,3Hun(N,Y.),383;Eedmond  Co.,  33  Barb.   (N.   Y.)  578;  s.c.  11 

V.  Dickerson,  9  N.  J.  Eq.  507;  s.  c.  59  Abb.   Pr.  (N.  Y.)  204;  20  How.  Pr. 

Am.  Dec.  418;  Port  ■».  Eussell,86  Ind.  (N.  Y.)   199;  21  How.  Pr.  193.    See 

60;  s.   c.  10  Am.  Eep.   5;  Fuller  v.  also  Conro  i;.  Port  Henry  Iron  Co.,  12 
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vote  and  their  act,  change  the  business  of  a  corporation 
organized  for  tlie  making  of  woolen  or  cotton  goods,  into  a 
manufactory  of  articles  entirely  different,  although  the  busi- 
ness of  the  company  may  be  named  in  the  charter  in  terms 
sufficiently  general  to  include  the, substituted  business."^  A 
fortiori,  such  a  sale  will  not  be  permitted  to  stand,  when  made 
by  the  directors  in  their  own  interest;  as  where  four  of  a 
board  of  directors  made  the  transfer  before  noticed,  to  a  firm 
of  individuals,  who  forthwith  transferred  the  property  and 
rights  to  a  new  company,  of  which  three  of  the  directors  just 
named  were  members  of  the  directory.* 

§  4044.  Illustrations.  —  A  corporation  resolved  to  borrow 
money  upon  a  mortgage  to  pay  its  debts.  The  president  of  the 
company  had  purchased  the  debts  and  caused  them  to  be  assigned 
to  a  partnership  of  which  he  was  a  member.  As  the  president  of  the 
corporation„,he  executed  the  mortgage  to  the  partnership  to  secure 
the  debts.  It  was  held  in  an  action  to  foreclose  the  mortgage  that 
this  transaction  was  invalid  because  of  the  fiduciary  relation  be- 
tween the  president  and  the  corporation.'  ....  For  the  same  rea- 
son, a  promissory  note  made  by  a  corporation  to  its  trustees  has 
been  held  against  public  policy  and  void.*  ....  A  school  director 
obtained  a  contract  for  the  building  of  the  schoolhouse  for  the  dis- 
trict of  which  he  was  director,  and  took  part  in  the  proceedings 
of  the  board  which  let  the  contract.  For  the  reasons  stated  in  the 
preceding  section,  it  was  held  that  the  contract  was  void  and  would 
not  support  an  action."  ....  Where  a  board  of  directors  of  a  mining 

Barb.  (N.  Y.)  27,  64;  Ward  v.  Sea,  land  Coal  &c.  Co.,  16  Md.  456 ;  g.  c.  77 

Ins.  Co.,  7  Paige  (N.  Y.),  294 ;  Hart-  Am.  Dec.  311 ;  Cook  v.  Berlin  Woolen 

ford  &c.  R.   Co.   V.  Croswell,  5  Hill  Mill  Co.,  43  Wis.  433 ;  San  Francisco 

(N.  Y.),   383;  s.  c.  40  Am.  Dec.  354;  &c.  R.  Co.  v.  Bee,  48  Cal.  398;  San 

Rollins  V.  Clay,  33  Me.  132 ;  Kean  v,  Diego  v.  San  Diego  &c.  R.  Co.,  44  Cal. 

CentralR.  Co.,9N.J.  Eq.  401;Bank  106;  St.  James's  Church  w.  Church  of 

Commrs.    v.    Bank    of   Brest,  Harr.  the  Redeemer,  45  Barb.  (N.  Y.)  356. 
Ch.  (Mich.)  106.  »  Davis  v.  Rock  Creek  &c.  Co.,  55 

1  Ibid.,  per  Allen,  J.     See  Attor-  Cal.  359;  g.  c.  36  Am.  Rep.  40. 
ney-General    v.    Utica    Ins,    Co.,    2  *  Wilbur  v.  Lynde,  49  Cal.  290; 

Johns.  Ch.  (N.  Y.)  371,  389.  «.  c.  19  Am.  Rep.  645. 

'  Abbot  V.  American  Hard  Rubber  ^  Pickett    v.    School    District,    25 

Co.,  33  Barb.  (N.  Y.)  578.     See  also  Wis.  551;  g.  c.  3  Am.  Rep.  105. 
Hoffman  Steam  Coal  Co.  v.  Cumber- 
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corporation  makes  a  nominal  lease  of  the  mine  owned  by  the  cor- 
poration, to  a  party  really  acting  in  the  interests  of  a  minority  of 
the  stockholders,  not  in  the  ordinary  course  of  the  business  of  the 
corporation,  but  for  the  purpose  of  withdrawing  the  mine  from  the 
control  of  a  board  of  directors  about  to  be  elected  at  an  approach- 
ing meeting  of  the  stockholders,  and  thereby  perpetuating  the  con- 
trol of  the  minority,  a  court  of  equity  will  cancel  the  lease  on  a  bill 
filed  by  the  corporation  for  that  purpose.'  ....  The  directors  of  a 
savings  and  building  association,  v\'ho  had  borrowed  all  the  money 
of  the  association  and  severally  given  their  notes  for  the  amounts 
loaned  and  for  a  bonus  in  each  case  in  addition,  agreed  with  M.,  a 
stockholder,  whose  stock  they  wished  to  buy  in  and  extinguish,  to 
take  one  of  the  notes  in  exchange  for  the  stock.  After  the  agree- 
ment, but  before  the  note  was  delivered,  the  directors  voted  that  the 
amount  of  the  bonus  in  each  case  should  be  canceled  and  indorsed 
on  the  note.  No  indorsement  was  however  made  on  the  note 
delivered  to  M.,  who  conveyed  the  stock  with  no  knowledge  of  the 
arrangement.  It  was  held  that  the  agreement  among  the  directors 
was  a  fraud  upon  the  association,  and  of  no  effect;  and  that  if  it 
were  not  so,  the  director  whose  note  was  delivered  to  M.  must  be 
regarded  as  either  waiving  his  claim  to  the  release  of  the  bonus,  or 
as  committing  a  fraud  upon  M.;  and  that  in  either  view  he  had  no 
equitable  claim  to  a  deduction  of  the  amount  of  the  bonus  from  the 
note.'  Certain  heirs,  owning  a  large  tract  of  unproductive  land, 
made  several  agreements  in  accordance  with  which  the  executors 
sold  the  land  to  a  company  formed  for  the  purpose,  one-third  of  the 
consideration  being  cash  and  used  to  clear  incumbrances  on  the 
land,  the  rest  being  a  mortgage  secured  by  stock  in  the  company  of 
a  face  value  four  times  as  large  as  the  mortgage.  By  sales  of 
land,  one-fourth  of^  the  mortgage  was  paid,  and  then  the  managers 
stopped  sales  and  allowed  the  interest  on  the  mortgage  to  go  un- 
paid; the  executors  sold  under  the  mortgage,  and  the  managers  of 
the  company  bought  through  a  third  person.  It  was  held  that  tlie 
managers  sustained  such  a  fiduciary  relation  to  the  family  that  one 
of  the  latter  was  entitled  to  an  injunction  restraining  the  managers 
from  selling  or  mortgaging,  and  that  a  receiver  should  be  appointed 
to  sell  under  the  terms  of  the  original  trust.' 

'  Mahoney  Mining  Co.  v.  Bennett,  "  Ealeigh  v.  Fitzpatrick,  43  N.  J. 

6  Sawyer  (U.  S.),  141.  Eq.  501 ;  «.  c.  11  Atl.  Rep.  1. 

'  Alford  V.  Miller,  32  Conn.  543. 
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§  4045.  Cannot  Conduct  their  Private  Litigation  at  Cor- 
porate Expense. — The  directors  of  a  corporation  have  no 
right  to  pay  out  the  money  of  the  corporation  as  an  attorney's 
fee,  for  their  own  defense,  against  the  suit  of  certain  stock- 
holders, which  they  are  apprehensive  will  be  brought  to  test 
the  validity  of  their  acts.^  For  them  to  bring  actions,  nom- 
inally for  the  protection  of  the  corporation,  but  in  reality  for  the' 
purpose  of  requiring  its  officers  to  settle,  out  of  the  corporate 
property,  their  individual  liabilities,  is  an  abuse  of  the  process 
of  the  court,  and  funds  of  the  corporation  paid  out  by  the 
directors  in  settlement  of  such  suits  may  be  recovered  by  it.' 
Where  directors  thus  use  the  name  of  the  corporation  in  mat- 
ters conducted  for  their  private  benefit,  with  knowledge  on 
the  part  of  him  with  whom  they  are  dealing,  it  is  no  defense 
to  an  action  brought  by  the  corporation  for  a  fraudulent  dis- 
position of  its  property  that  the  corporation  is  in  pari  delicto, 
because  its  name  has  been  used  in  committing  the  fraud.' 

§  4046.  Ratification  of  Such  Contracts  by  the  Shareholders. 

Transactions  of  the  kind  under  consideration  in  this  chap- 
ter are  often  said  to  be  void;  but  here,  as  elsewhere,  this  word 
is  loosely  used  in  the  sense  of  voidable.  The  true  principle  is 
that,  unless  such  atransaction  falls  within  the  prohibition  of  a 
statute,  or  of  a  rule  of  common  law,  so  that  the  act  done  is 
malum  prohibitum  or  against  public  policy,  in  which  case  it 
cannot  be  ratified,* — it  is  voidable,  either  at  the  election  of 
the  corporation  acting  through  its  directors*  and  officers,  or 
at  the  election  of  shareholders,  under  principles  hereafter 
considered.*      With    this    exception,    it    is    capable    either 


1  Percy  v.  Millandon,  3  La.  568;  ^  Hojlev.  Pittsburgh  &c.  E.  Co., 

s.  c.  8  Martin  (n.  s.)  (La.),  68.  54  N.  Y.  314;  s.  c.  13  Am.  Eep.  695; 

'  Erie    E.    Co.    v.    Vanderbilt,    5  Buell  v.  Buckingham,  16  Iowa,  284; 

Hun  (N.  Y.),  123.  s.  c.  85  Am.  Dec.  516;   Chouteau  ti. 

'  Ibid.  Allen,  70  Mo.  290.    But  see  Wilbur  v. 

*  Barton  v.  Port  Jackson  &c.   E.  Lynde,  49  Cal.  290 ;  «.  c.  19  Am.  Eep. 

Co.,  17  Barb.  (N.  Y.)  397;  Bartlett «.  645;  San  Diego  v.  San  Diego  &c.  E. 

Athenseum  Life  Soc,   37  Eng.  L.  &  Co.,  44  Gal.  106,  112. 
Eq.  187.  «  Post,  §  4479. 
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of  disaffirmance  or  of  ratification}  Subject  to  exceptions 
grounded  on  the  doctrine  of  equitable  estoppel  and  the  policy 
of  protecting  the  rights  of  innocent  third  parties, — the  gen- 
eral rule  may  be  said  to  be,  that  what  the  corporation  cannot 
do,  neither  it  nor  the  stockholders  can  ratify.^  Thus,  as 
already  seen,  the  better  view  is  that  a  corporation  cannot, 
with  certain  exceptions,  purchase  its  own  shares.  Accord- 
ingly it  has  been  held  that  a  sale  by  the  president  of  a  national 
bank,  to  himself  and  cashier,  of  the  stock  of  the  bank  owned  by 
the  bank,  may  be  ratified  by  the  bank  or  its  legal  representa- 
tive; but  a  sale  by  himself  to  the  bank,  of  its  own  stock,  where 
he  acts  in  the  double  capacity  of  seller  and  buyer,  cannot  be 
ratified,  when  the  purchase  of  the  stock  by  the  bank  is  not 
necessary  to  prevent  loss  upon  a  debt  previously  contracted.* 

§  4047.  What   will   Amount   to    a    Katificatlon.  —  If    the 

corporation  or  the  stockholders  wish  to  disaffirm  the  trans- 
action, this  must  be  done  within  a  reasonable  time,  accompanied 
ordinarily  by  an  ofi'er  to  put  the  trustee  in  statu  quo.*  The 
meaning  is  that  laches,  that  is  to  say,  an  unreasonable  delay 
after  knowledge,  especially  where  new  rights  have  been 
acquired,  will  be  tantamount  to  a  ratification.*  Again,  an 
acceptance  with  knowledge,  of  the  benefits  accruing  from  the 
voidable  act,  will  have  the  same  efi'ect.  Stockholders  who 
have  assented  to  an  illegal  employment  of  the  funds  by  receiv- 
ing their  share  of  the  profits  arising  therefrom,  cannot  charge 
the  directors  personally  with  a  loss  resulting  from  such  invest- 
ment.' The  principle  that  an  acceptance  without  knowledge 
of  the  benefits  accruing  from  a  voidable  act  is  not  a  ratifica- 
tion will   often  apply,  where  the  question  involved  is  that  of 

'  Poit,  §  5314.  &c.  K.  Co.,  34  Ohio  St.  450;  s.  c.  32 

'  Post,  i  5287.  Am.  Eep.  380. 

"  Bundy  v.  Jackson,  24  Ped.  Eep.  "  Post,  §  4085. 

628.  "  Scott  V.  Depeyster,  1  Edw.  Oh. 

♦  Veasey  v.  Graham,  17  Ga.   99;  (N.  Y.)  513.    But  see  Barr  «.  New 
s.  c.  63  Am.  Dec.  228 ;  Ashurst's  Ap-  York  &c.  E.  Co.,  52  Hun  (N.  Y.),  555 ; 
peal,  60  Pa.  St.  290 ;  TVin-Lick  Oil  «.  c.  9  N.  Y.  Supp.  623 ;  Henry  v.  Jack- 
Co.  V.  Marbury,  91  U.  S.  587;  United  6on,  37  Vt.  431;  post,  i§  6303,  5314. 
States  Eolling  Stock  Go.  v.  Atlantic 
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a  ratification  by  the  shareholders;  but  where  the  question  is  that 
of  a  ratification  by  the  corporation,  knowledge  on  its  part  will 
frequently  be  conclusively  presumed  for  the  purpose  of  creat- 
ing a  ratification,  —  as  in  the  case  of  the  execution  by  the 
president  of  a  railway  company  of  a  deed,  with  certain  cove- 
nants, for  the  purchase  of  land  for  its  right  of  way.^  Again, 
where  the  stockholders  have  both  the  knowledge  and  the  power 
to  prevent  a  proposed  voidable  arrangement  of  the  directors, 
and  take  no  action,  this  may  be  regarded  either  as  a  ratifica- 
tion or  a  concurrent  consent.  Thus  it  has  been  reasoned,  that, 
while  an  arrangement  by  which  a  managing  director  of  a  rail- 
road corporation  puts  forward  a  third  person  as  a  contractor 
to  do  work  for  the  corporation,  the  director  designing  to  secure 
a  special  benefit  to  himself,  may  be  constructively  fraudulent, 
yet  where  the  relation  of  the  director  to  the  contract  is  not 
that  of  an  undisclosed  principal,  and  the  stockholders  have 
knowledge  of  the  facts  and  power  to  prevent  the  consumma- 
tion of  the  contract  if  they  choose,  actual  fraud  not  existing, 
constructive  fraud  will  not  be  presumed.^ 

§  404S.  What   vrill  not    Amount    to  a    Batification.  —  It 

may  be  stated,  as  a  general  proposition,  that  if  two  or  more 
officers  of  a  corporation  conspire  to  defraud  it  for  their  personal 
gain,  their  subsequent  acts,  without  more,  will  not  amount  to 
a  ratification  such  as  will  conclude  the  corporation  or  the 
stockholders.  Thus,  where  a  board  of  directors  have  con- 
spired to  defraud  the  corporation  by  a  barter  of  its  assets  for 
their  private  gain,  they  cannot,  by  an  act  by  which  they  assume 
to  accept  on  behalf  of  the  corporation  an  equivalent  for  such 
assets,  conclude  the  stockholders  or  their  representative  from 
showing  that  no  equivalent  was  actually  received.'  So,  if  two 
ofiicers  of  a  corporation  conspire  to  defraud  it  for  their  bene- 


'  Mobile  &c.  E.  Co.  v.  Gilmer,  85  stockholders  of  a  corporation,  of  a  sale 

Ala.  422 ;  «.  c.  5  South.  Eep.  138.  made  by  its  directors,  see  Cumber- 

"  TJnion  Pacific  E.  Co.  v.  Credit  land  &c.  E.  Co.  v.  Sherman,  30  Barb. 

Mobilier,  135  Mass.  367.    For  circum-  (N.  Y.)  553. 

stances  which  were  held  to  amount  to  *  Guild  v.  Parker,  43  N,  J.  L.  430. 
a  confirmation,  or  ratification,  by  the 
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fit,  the  concurrence  of  a  third  officer  will  not  necessarily  be  a 
ratiiicfition,  —  as  where  the  president  and  a  director  conspire, 
and  the  cashier  concurs.  This  may  be  illustrated  by  a  case 
wliere  A.,  who  was  a  director  of  a  bank,  owed  it  a  note  of  one 
thousand  dollars,  and  held  one  thousand  dollars  of  its  stock. 
B.,  the  president,  under  an  agreement  with  A.  by  which  he 
was  to  purchase  the  stock  for  himself,  received  it  from  him, 
handed  it  to  the  cashier,  instructing  him  to  hold  it  in  place 
of  A.'s  note,  and  to  surrender  the  note  to  A.,  saying  that  he,B. 
would  pay  the  amount  to  the  bank.  The  cashier  received  the 
stock,  stamped  the  note  paid,  and  surrendered  it  to  A.  It  was 
held  that  the  bank,  not  having  ratified  the  transaction,  was 
not  bound  by  it,  and  that  A.'s  liability  on  the  note  was  not  dis- 
charged.^ But  while,  as  already  seen,^  a  director  cannot  vote 
in  a  board  meeting  upon  a  proposition  in  which  he  is  inter- 
ested  in  a  different  way  from  the  stockholders  in  general,  yet, 
it  has  been  held  that  if  a  contract  is  made  with  him  by  the 
directors,  and  a  meeting  of  the  stockholders  is  called  to  consider 
the  question  of  ratifying  it,  he  may  vote  there.' 

§  4049.  View  that  Corporation  cannot  Condone  Fraud  of 
Officer  except  by  Unanimous  Consent. — Where  an  action  was 

'  Ehodes  v.  Webb,  24  Minn.  292.  fectly  obvious  that  the  doctrine  of 

'  Ante,  §  4042.  this  case  is  only  a  fair-weather  doc- 

'  North- West     Transp.      Co.     v.  trine.    The  principle  which  prevents 

Beatty,  12  App.  Gas.  589,  598 ;  s.  c.  56  a  director  from  voting  in  the  board  on 

L.  J.   (P.  0.)  102;  57    L.  T.  (n.  s.)  the  question  of  a  contract  with  him- 

426.    In  this  case  a  voidable  contract  self  is  predicated  on  the  idea  that  the 

had  been  entered  into  by  directors  of  same  man  cannot  properly  be  on  both 

a  company  with  one  of  themselves  as  sides  of  the  same  contract,  and  that  ^ 

sole  vendor.    The  contract  was  within  a  trustee  cannot,  at  the  same  time, 

the  powers  of  the  company,  and  was  serve    two   opposing   parties.     If   a 

fair  in  its  terms.    It  was  held  that  stockholder,  in  a  corporation,  owes 

the  director    who    was    the    vendor  any  duty  whatever  to  his   coadven- 

might  properly  vote  as  a  shareholder  turers,  such  as  partners  owe  to  each 

in  a  general  meeting  of  the  company  other,  that  principle  must  operate  to 

to  ratify  such  contract ;  his  doing  so  prevent  a  majority  stockholder  from 

could  not  be  deemed  oppressive  by  forcing  upon  his  colleagues  a  contract 

reason  of  his  individually  possessing  with  himself  to  which  they  are  op- 

a  majority  of  votes,   acquired  in  a  posed,    whether    a    chancellor   may 

manner  authorized  by  the  constitu-  deem  it  fair  or  unfair, 
tion  of  the  company.    But  it  is  per- 
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brought  by  a  stockholder  to  compel  the  president  of  the  cor- 
poration to  account  for  funds  belonging  to  the  company  which 
tiie  president  had  converted  to  his  own  use,  and  the  defend- 
ant pleaded  a  ratification,  it  was  said:  "  To  hold  that  a  cor- 
poration could  gratuitously  condone  or  release  such  a  fraud, 
by  anything  short  of  unanimous  consent,would  be  monstrous; 
for  it  would  be  in  effect  to  hold  that  a  president  or  director, 
who  can  control  a  majority  vote  in  the  corporation,  may  rob 
or  despoil  it  with  impunity." '  In  like  manner,  where  a  stock- 
holder, seeking  relief  in  equity,  showed  that  the  directors  of  a 
railway  company  had  misapplied  and  were  about  to  misapply 
the  sum  of  £100,000,  it  was  said  by  the  vice-chancellor  of 
England:  "No  majority  of  the  shareholders,  however  large, 
could  sanction  the  misapplication  of  this  portion  of  the  capital. 
A  single  dissenting  voice  would  frustrate  the  wishes  of  the 
majority.  Indeed,  in  strictness,  even  unanimity  would  not 
make  the  act  lawful."* 

§  4050.  Klg-hts  of  Third  Persons  in  Cases  of  Such  Breaches 

of  Trust.  —  The  extent  to  which  third  persons  dealing  with 
the  corporation  are  bound  to  take  notice  of  the  powers  of 
directors  and  other  officers,  is  hereafter  considered.'  Where 
third  persons  have  actual  notice  that  a  corporate  officer  is 
assuming  to  deal  in  his  own  name  with  the  corporate  property, 
they  deal  with  him  at  their  peril.^ 

§  4051.  Measure  of  Liiability  for  Such  Breaches  of  Trust. 

In  respect  of  the  measure  of  damages  or  liability  on  the  part 
•  of  corporate  directors  and  officers  for  such  breaches  of  trust  as 
those  considered  in  this  chapter,  the  general  rule  is  that  equity 
aims  at  compensation  to  those  who  are  beneficially  interested 
in  the  trust  fund,  —  the  corporation,  the  stockholders,  or  the 
creditors;  and  the  court  will  mould  its  decree  so  as  to  reach 

>  Hazard  v.  Durant,  11  E.  I.  195 ;  7  Hare,  113,  129.  See  also  Kent  v. 
quoted  with  approval  in  First  Nat.  Quicksilver  Mining  Co.,  78  N.  Y.  159. 
Bank  v.  Drake,  29  Kan.  311 ;  «.  c.  44  »  Post,  §§  5073,  5074. 

Am.  Eep.  646,  657.  *  Davis  v.  Gemmell,  70  Md.  356; 

'  Bagshaw  v.  Eastern  &c.  B,  Co.,      «.  c.  17  Atl.  Eep.  269. 
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this  result  according  to  the  varying  circumstances  of  each 
case.  It  has  been  held  that  a  director  of  an  insolvent  cor- 
poration, who  purchases  its  property  upon  execution  sale  for 
less  than  its  value,  is  chargeable  with  the  property  or  its  value, 
and  with  the  profits  or  interest  accruing  therefrom,  as  a  trust 
fund  for  the  benefit  of  the  corporation,  its  creditors  and  stock- 
holders; ^  that  directors  of  a  corporation,  who  sell  to  themselves 
its  stock  at  one-third  of  its  par  value,  are  liable  to  the  com- 
pany and  its  creditors  for  full  value  of  the  stock.^  But  some- 
times a  severer  rule  is  applied,  in  part  by  way  of  punishment. 
Thus,  it  has  been  held  that  where  a  cashier  applies  the  notes 
of  the  bank  to  his  own  use,  he  is  liable  for  the  full  nominal 
amount,  and  cannot  avail  himself  of  their  depreciation.'  Some- 
times the  fund  which  has  been  abstracted  will  be  followed  and 
impounded  as  a  trust  fund;  but  not  where  the  fund  has  lost  its 
identity,  or  where  it  has  passed  into  the  hands  of  an  innocent 
purchaser  without  notice.  And  it  has  been  held,  though  not 
on  very  clear  grounds,  that  where  an  ofiBcer  of  a  bank  fraudu- 
lently abstracts  the  funds,  and  invests  them  in  his  own  name, 
the  court  cannot  declare  him  a  trustee,  and  indemnify  the 
bank  out  of  the  iuvestment.*  It  has  also  been  held  that  a 
person  who  has  been  employed  by  a  railroad  company  to  buy 
the  stock  of  a  certain  per^9cu,for  the  purpose  of  consummating 
a  sale  of  the  corporate  property,  who  buys  such  stock  in  his 
own  name,  must  be  regarded  as  holding  it  subject  to  the 
equitable  considerations  growing  out  of  an  arrangement  pre- 
viously made  by  his  vendor  with  parties  acting  in  the  interest 
of  the  corporation,  and  the  most  that  he  can  have,  after  a 
transfer  of  the  corporate  property,  is  the  fair  value  of  the  stock 
at  the  time  of  such  transfer.® 

§  4052.  AH  Directors  Iilable  Who  Fraudulently  Conspire. 

If  the  directors  of  a  corporation  conspire  together  for  the 

1  Tobin  Canning  Co.  v.  Fraser,  81  *  Pendleton  v.  Bank  of  Kentucky, 

Tex.  407 ;  s.  c.  17  S.  W.  Eep.  25.  1  T.  B.  Mon.  (Ky.)  171,  177. 

'  Freeman  v.  Stine,  15  Phila.  (Pa.)  *  Pascoag  Bank  v.  Hunt,  3  Edw. 

37.  Ch.  (N.  Y.)  583. 

»  Young  D.  Toledo  &c.  B.  Co.,  76  Mich.  485 ;  s.  c.  43  N.  W.  Eep.  632. 
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conversion  of  its  assets,  each  of  the  conspirators  becomes 
liable,  on  a  well-understood  principle,  for  any  act  done  by  any 
one  of  them  in  furtherance  of  the  common  design.* 

§  4053.  Liability  of  Promoters  to  Account  for  Secret 
Profits.  —  As  already  stated,^  the  promoters  of  a  corporation 
occupy  a  fiduciary  relation  toward  it,  which  will  oblige  them 
to  account  for  any  secret  profits  or  advantages  they  may  obtain 
through  its  organization  over  those  induced  to  become  stock- 
holders in  it.'  They  may  also,  it  has  been  held,  be  liable  in 
damages  to  those  who  have  been  induced  to  subscribe  for 
shares  in  the  company,  and  to  pay  for  the  same  without 
knowledge  of  the  secret  advantage  acquired  by  the  promot- 
ers; and  the  action,  equally  with  an  action  by  the  corporation 
to  compel  them  to  account  for  profits,  proceeds  upon  the  fidu- 
ciary relation  which  the  promoters  take  upon  themselves 
toward  those  whom  they  induce  to  enter  into  the  venture.'" 
Nor  in  such  a  case  will  the  promoter  making  the  misrepre- 
sentations as  to  the  value  of  the  property  which  he  puts  in, 
be  exonerated  on  the  ground  that  it  is  a  representation  as  to 
a  matter  of  mere  opinion,  and  not  as  to  a  fact,  —  the  repre- 
sentation being  as  to  its  actual  cost,  and  false.^  But  it  will  be 
observed  that  the  entire  English,  and  some  of  the  American, 
doctrine  would  deny  the  right  of  action  for  damages  grounded 
on  the  mere  trust  relation,  and  would  sustain  it  only  on  the 
ground  of  deceit, — a  distinction  which  is  not  creditable  to 

'  Wayen  Pike  Co.  v.  Hammons,  14  Am.  St.  Eep.  206 ;  40  N,  W.  Eep. 

129  Ind.  368;  s.  c.  10  Kail.  &  Corp.  96;  1  L.  E.  A.  664. 

L.  J.  43 ;  27  N .  E.  Eep.  487.  *  Brewster  v.  Hatch,  122  N.  Y.  349 ; 

'  Ante,  §  457,  et  seg.  8.  c.  19  Am.  St.  Eep.  498;  25  N.  E. 

'  Ante,  §  457 ;  Brewster  v.  Hatch,  Rep.  505.  See  also  Teachout  v.  Van 
122  N.  Y.  349;  «.  c.  19  Am.  St.  Eep.  Hoesen,  76  Iowa,  113;  s.  c.  14  Am.  St. 
498;  25  N.  E.  Eep.  505;  South  Joplia  Eep.  206;  40  N.  W.  Eep.  96;  1  L.  E. 
Land  Oo.  v.  Case,  104  Mo.  572;  s.  c.  A.  664,  —  where  one  incorporator 
16  S.  W.  Eep.  390;  Eice's  Appeal,  79  recovered  damages  from  another  on 
Pa.  St.  168;  Bosher  v.  Eichmond  &c.  this  ground.  Promoters  may  also  be 
Land  Co.,  89  Va.  455;  s.  c.  37  Am.  St.  liable  in  an  action  at  law  brought  by 
Eep.  879;  16  S.  E.  Eep.  360;  Teach-  the  corporation,  for  such  secret  prof- 
out  V,  Van  Hoesen,  76  Iowa,  113 ;  s.  c.  its.  Ante,  §  466. 
*  Teachout  v.  Van  Hoesen,  supra. 
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jurisprudence;  since  where  there  is  a  trust  relation,  there  is  a 
duty  to  disclose,  and  a  failure  to  disclose  is  of  itself  deceit: 
the  rule  being  that  a  person  may  deal  at  arms-length  with  the 
future  members  of  a  corporation  in  selling  his  property  to 
them  only  before  he  assumes  the  character  of  promoter.'  It 
becomes  important  in  many  cases  to  consider  whether  this 
relation  had  been  assumed  at  the  time  of  the  doing  of  the  acts 
complained  of;  and  upon  this  question  it  has  been  said  that 
"  everj'  person,  acting  by  whatever  name  in  the  forming  and 
establishing  of  a  company,  at  any  period  prior  to  the  com- 
pany, is  considered  in  law  as  occupying  a  fiduciary  relation 
towards  the  corporation.  He  is  an  agent  of  the  corporation, 
and  is  subject  to  the  disabilities  of  such.  He  is  guilty  of  a 
breach  of  trust  if  he  sells  property  to  the  corporation,  pur- 
chased after  he  began  promoting,  without  informing  the  com- 
pany that  the  property  belongs  to  him;  or  he  may  commit  a 
breach  of  trust  by  accepting  a  bonus  or  commission  from  a 
person  who  sells  property  to  the  corporation."^  According  to 
an  official  syllabus  of  a  decision  by  the  Supreme  Court  of 
Kansas,  "to  constitute  a  person  a  promoter  of  a  railroad  cor- 
poration, it  must  affirmatively  appear  that  he  was  acting  for 
and  in  behalf  of  the  proposed  incorporation,  or  that  he 
assumed  to  so  act,  and  that, on  the  strength  of  this  authority 
or  assumption,  the  party  complaining  so  dealt  with  him."^ 
And  the  court  held  that  "the  owners  of  a  graded  railroad 
bed  can  sell  the  same  to  a  railroad  company,  whose  officers, 
directors,  and  stockholders  are  composed  of  the  owners  of  the 
road-bed,  and  receive  in  payment  therefor  shares  in  the  cap- 
ital stock  of  the  railroad  company,  at  a  time  when  those  who 
sell  the  road-bed  and  own  and  control  the  railroad  company 
are  the  absolute  owners  of  all  the  stock  issued  by  the  railroad 


1  Ante,  i  457.  sioner  Simpson,  at  pages  630,  631,  of 

*  Bosher  v.  Eichmond  &c.  Land  the  official  report,  the  meaning  of  the 

Co.,  89  Va.  455,  460;  s.  c.  16  S.  E.  word  "promoter,"   as   used    in  the 

Eep.  360,  opinion  by  Lacy,  J.  English    case   law,  is    explained  at 

'  St.  Louis  &c.  K.  Co.  V.  Tiernan,  length.    As  to  the  meaning  of  the 

37  Kan.  606,  630;  s.  c.  15  Pac.  Eep.  word  "promoter,"  see  ante,  §  415. 

544.    In  the  opinion  by  Mr.  Oommis- 
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company,  and  where  the  terms  of  sale  and  the  issue  of  stock 
are  matters  of  record  on  the  books  of  the  railroad  company, 
and  where  the  transaction  occurs  months  before  any  other  or 
additional  stock  is  issued  by  the  railroad  company."^ 

Article  II.     Contracts  Between  the  Directors  and  the 

Corporation. 

Section  Section 

4059.  Directors  may  contract  with  the  a  contract  with  the  corpora- 

corporation  in  good  faith.  tion. 

4060.  View  that    a    director    cannot     4068.  General  doctrine  that  directors 

contract  with  the  company.  may  lend  to  the  corporation 

4061.  Second  view  that  such  contracts  and  take  security. 

are  not  void,  but  voidable.  4069.  Are     entitled     to     indemnity 

4062.  Third  view  that  their  validity  against  bona  fide  expenses  and 

depends    upon  their    nature  advances. 

and  terms.  4070.  May  purchase  from  the  corpora- 

4063.  Such   contracts   closely   scruti-  tion. 

nized.  4071.  Whether  allowed  to  purchase 

4064.  Valid  when  made  with  unani-  the  corporate  property  at  ju- 

mous  consent.  ,  dicial  or  other  public  sale. 

4065.  Voidable  when  a  majority  of  the     4072.  Such  purchasing  director  holds 

directors  constitute  the  other  as  trustee  for  the  company, 

contracting  party.  4073.  Form  of  relief  in  such  cases. 

4066.  Director  cannot  be  a  secret  part-      4074.  Circumstances     under     which 

ner  in  contracts  between  the  such  purchases  have  been  up- 

corporation   and   third    per-  held. 

sons.  4075.  A  mere  stockholder  may  so  pur- 

4067.  Director  may  recover  at  law  on  chase. 

§  4059.  Directors  may  Contract  with  the  Corporation  in 
Good  Faith.  —  There  is  no  sound  principle  of  law  or  equity 
which  prohibits  one  or  more  of  the  directors  of  a  corporatiou 
from  entering  into  contracts  and  dealings  with  the  corpora- 
tion, provided  they  act  in  good  faith,  and  provided  there  be  a 
quorum  of  other  directors  on  the  other  side  of  the  contract,  so 
that  the  vote  of  the  interested  director  is  not  necessary  to  the 
adoption  of  the  measure;  and  even  in  the  latter  case  the  con- 
tract is  good  at  law.    In  other  words,  a  director  is  not  debarred, 

'  St.  Louis  &c.  R.  Co.  V.  Tier-  patents  not  perfected  under  New  Jer- 
nan,  37  Kan.  606,  630;  s.  c.  15  Pac.  sey  statutes  requiring  shares  to  be 
Eep.  544,  Invalidity  of  agreement  issued  for  money  or  necessary  prop- 
by  incorporators  to  give  one  of  them  erty:  Edgerton  v.  Electric  &c.  Co., 
sixty  per  cent  of  the  present  stock  for     50  N.  J.  Eq.  354 ;  24  Atl.  Eep.  540. 
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by  reason  of  his  office,  from  entering  into  a  contract  with  the 
corporation,  but  the  contract  is  subject  to  the  principle  that 
where  he  appears  on  both  sides  of  it,  it  will  be  closely  scru- 
tinized in  equity,  and  set  aside  unless  made  in  that  entire 
good  faith  which  the  law  demands  of  this  species  of  fiduciary.' 
Even  where  the  majority  of  the  stockholders  are  personally 
interested  in  a  contract  which  they  have  authorized  on  behalf 
of  the  corporation,  this  does  not  render  the  contract  void  per 
se;  it  is  still  good  at  law,  though  voidable  in  equity  in  case  of 
any  fraud  or  unfairness  at  the  suit  of  the  corporation,  or  of 
stockholders  suing  in  its  behalf.^  And  so,  where  a  mortgage 
deed  of  trust  is  executed  by  a  corporation,  it  is  not  a  valid 
objection  to  it  that  it  is  made  to  a  director  in  the  corporation; 
since  it  is  made  to  secure  bonds  which  are  purchased  by 
others,  and  the  director  is  the  nominal,  and  not  the  bene- 
ficiary, grantee.  Such  a  case,  it  is  said,  does  not  fall  within 
the  principle  sometimes  declared  that  a  deed  executed  by  the 
grantee  as  agent  for  the  grantor  is  void  as  to  all  the  world.' 
There  are  authorities  which  go  to  the  length  of  holding  that 
3.  contract  in  which  some  of  the  directors  are  interested  on 
both  sides  is  void  in  such  a  sense  that  it  will  not  he  enforced  in 
a  court  of  justice.*     But,  as  we  shall  hereafter  see,^  the  weight 


'  Cases  -which  uphold  the  principle  Cases  asserting  the  principle  that  a 

that  directors  may  contract  with  the  corporation  may  contract  with  its  own 

corporation  if  fairly  done,  are,  Smith  stockholders :  Union  &c.  Ins.  Co.  v. 

V.   Skeary,    47    Conn.    47;   German-  Frear  Stone  Man.   Co.,  97  111.  537; 

American    Seminary    «.    Kiefer,    43  «.  c.  37  Am.  Eep.  129 ;  Henmighausen 

Mich.   105 ;  Bassett  v.  Monte  Cristo  v.  Tischer,  50  Md.  583. 
Ac.    Co.,    15    Nev.    293;    Barnes    v.  '  Bassett  «.  Monte  Cristo  &c.  Co., 

Brown,  80  N.  Y.  527 ;  reversing  s.  c.  15  Nev.  293. 
11  Hun  (N.  Y.),  315 ;  Jesup  v.  Illinois  »  Ibid. 

&c.  E.  Co.,  43  Fed.  Eep.  483;  Pneu-  '  See,    for    instance,    Thomas   v. 

matic  Gas  Co.  v.  Berry,  113  U.  S.  322 ;  Brownville  &c.  E.  Co.,  2  Fed.  Eep. 

Leavenworth  v.  Chicago  &c.  E.  Co.,  877;  s.  c.  1  McCrary  (U.  S.),  392;  and 

134  U.   S.   688;   Barr  v.   Pittsburgh  note  that  this  decision  was  affirmed 

Plate   Glass  Co.,   51  Fed.  Eep.   33;  on  this  point,  though  reversed  in  an- 

Nathan  v.  Whitehill,  67  Hun,  398;  other,  in  109  U.   S.   522.     See  also 

s.  c.  51  N.  Y.  St.  Eep.  457 ;  22  N.  Y.  Miner  v.  Belle  Isle  Ice  Co.,  93  Mich. 

Supp.  63.    See  also  Duncomb  v.  New  97;  «.  c.  53  N.  W.  Eep.  218;  Jackson 

York  &C.E.  Co.,  22  Hun  (N.  Y.),  133.  v.  McLean,  36  Fed.  Eep.  213. 

"  Post,  4  4070. 
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of  authority  probably  is  that  such  contracts  are  merely  pre- 
sumptively invalid,  and  that  the  burden  of  showing  that  they 
are  entirely  fair  is  upon  those  claiming  under  them;  and  that 
they  will  be  subjected  by  courts  of  equity  to  the  severest  scru- 
tiny and  set  aside  unless  all  appearance  of  bad  faith  is  removed 
by  the  evidence.' 

§  4060.  View  that  a  Director  cannot  Contract  with  the 
Company.  —  Some  of  the  courts,  however,  take  the  broad  and 
unqualified  view  that  a  director  cannot  be  allowed  to  make 
and  take  contracts  with  a  company  of  which  he  is  a  director.' 
The  reason  is  that  already  stated,  that  the  relation  between 
the  director  and  the  corporation  is  that  of  trustee  and  cestui 
que  trust,^  and  the  law  will  not  allow  a  trustee  for  his  own 
private  advantage  to  do  that  which  may  place  him  in  a  posi- 
tion in  which  his  interest  is  antagonistic  to  that  of  the  bene- 
ficiaries in  the  trust.*     In  the  leading  case  on  the  subject  in 


'  Jesup  V.  Illinois  &c.  R.  Co.,  43 
Fed.  Eep.  483;  Wardell  v.  Eailroad 
Co.,  103  U.  S.  651 ;  affirming  s.  c.  4 
Dill.  (U.  S.)  339;  Twin-Lick  Oil  Co. 
V.  Marbury,  91  U.  S.  587 ;  Gardner  v. 
Butler,  30  N.  J.  Eq.  702 ;  McGourkey 
V.  Toledo  &c.  E.  Co.,  146  U.  S.  536; 
Welch  V.  Importers'  &c.  Bank,  122 
N.  Y.  177 ;  Skinner  w.  Smith,  134  N.  Y. 
240  (affirming  s.  c.  56  Hun  (N.  Y.), 
437) ;  Risley  v.  Indianapolis  &c.  E. 
Co.,  62  N.  Y.  240  (reversing  s.  c.  1 
Hun  (N.  Y.),  202,  and  4  Thomp'.  &  C. 
(N.  Y.)  13) ;  Barnes  v.  Brown,  80  N.  Y. 
527, 536  (reversing  s.  c.  11  Hun  (N.  Y.), 
315) ;  Munson  v.  Syracuse  &c.  E.  Co., 
103  N.  Y.  58;  Barr  v.  New  York  &c. 
E.  Co.,  125  N.  Y.  263.  That  unfaith- 
ful trustees  who  have  appropriated 
all  the  profits  of  the  enterprise  to 
themselves  will  subject  the  company 

—  it  being  a  mere  trading  corporation 

—  to  a  winding  up  in  equity,  see  Fou- 
geray  v.  Cord,  50  N.  J.  Eq.  185;  «.  c. 
24  Atl.  Rep.  499 ;  and  compare  post, 
i  4443.     That  an  officer  of  a  corpora- 


tion cannot,  as  against  its  creditor, 
have  a  remedy  on  a  corrupt  contract, 
see  Cole  v.  Millerton  Iron  Co.,  59  Hun 
(N.  Y.),  217  ;s.  c.  38  N.  Y.  St.  Eep.  34 ; 
13  N.  Y.  Supp.  851. 

'  Aberdeen  E.  Co.  v.  Blaikie,  1 
Macq.  H.  L.  (Sc.)  461;  g.  c.  1  Pat. 
App.  (Sc.)  119;  Gardner  v.  Ogden, 
22  N.  Y.  327;  «.  c.  78  Am.  Dec.  192; 
Haywood  v.  Lincoln  Lumber  Co.,  64 
Wis.  639;  Port  v.  Eussell,  36  Ind.  60; 
s.  c.  10  Am.  Eep.  5 ;  Thomas  v.  Browns- 
ville &c.  E.  Co.,  2  Fed.  Eep.  877 ;  s.  c. 
1  McCrary  (U.  S.),  392,  — so  holding 
was  reversed:  109  U.  S.  522 ;  Butts  v. 
Wood,  37  N.  Y.  317;  Coleman  v.  Sec- 
ond Ave.  E.  Co.,  38  N.  Y.  201. 

»  Butts  V.  Wood,  37  N.  Y.  317. 

*  Aberdeen  R.  Co.  v.  Blaikie,  1 
Macq.  H.  L.  (Sc.)  461,  per  Lord 
Cranworth;  i.  c.  1  Pat.  App.  (Sc.)  119 ; 
Michoud  V.  Girod,  4  How.  (U.  S.) 
503 ;  Cumberland  &c.  R.  Co.  v.  Sher- 
man, 30  Barb.  (N.  Y.)  553;  Hoffman 
Steam  Coal  Co.  v.  Cumberland  &c. 
Co.,  16  Md.  456;  s.  c.  77  Am,  Dec. 
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the  House  of  Lords,  the  rule  was  thus  stated  by  Lord  Cran- 
worth:  "A  corporate  body  can  only  act  by  agents,  and  it  is, 
of  course,  the  duty  of  those  agents  so  to  act  as  best  to  promote 
the  interests  of  the  corporation  whose  affairs  they  are  con- 
ducting. Such  an  agent  has  duties  to  discharge  of  a  fiduciary 
character  toward  his  principal;  and  it  is  a  rule  of  universal 
application,  that  no  one  having  such  duties  to  discharge  shall 
be  allowed  to  enter  into  engagements  in  which  he  has,  or  can 
have,  any  personal  interest  conflicting,  or  which  possibly  may 
conflict,  with  the  interests  of  those  whom  he  is  bound  to  pro- 
tect. So  strictly  is  this  principle  adhered  to, that  no  question 
is  allowed  to  be  raised  as  to  the  fairness  or  unfairness  of  a 
contract  so  entered  into.  It  obviously  is,  or  may  be,  impossi- 
ble to  demonstrate  how  far,  in  any  particular  case,  the  terms 
of  such  a  contract  have  been  best  for  the  cestui  que  trust  whivh. 
it  was  possible  to  obtain.  It  may  sometimes  happen  that  the 
terms  on  which  a  trustee  has  dealt,  or  attempted  to  deal,  with 
the  estate  or  interests  of  those  for  whom  he  is  a  trustee,  have 
been  as  good  as  could  have  been  obtained  from  any  other 
person;  they  may  even,  at  the  time,  have  been  better.  But 
still,  so  inflexible  is  the  rule,  that  no  inquiry  on  that  subject 
is  permitted."  ^    In  conformity  with  this  principle,  it  has  been 

311 ;  Andrews  v.  Pratt,  44  Oal.  309 ;  with  such  persons  dealing  with  the 

San  Diego  1).  San  Diego  &c.  R.  Co.,  44  trust  property  as  their  own.     Ten 

Cal.  106;  Wilbur  v.  Lynde,  49  Cal.  Eyck  v.  Craig,   62  N.  Y.  406,  420; 

290;  «.  c.  19  Am.  Bep.  645;  Pickett «.  Wageri;.  Eeid,  SThomp.  &  C.  (N.  Y.) 

SchoolDistrict,  25  Wis.  551,  552;  s.c.  335.     See    Eockford   &o.   E.   Co.  v. 

3  Am.  Eep.  105.    The  principle  may  Boody,  56  N.  Y.  456,  461 ;  Lingke  v, 

be  tersely  stated  to  be  that  one  who  Wilkinson,  57  N.  Y.  445,  455. 

undertakes  in  a  given  matter  to  act  *  Aberdeen  &c.  E.  Co.  v.  Blaikie, 

for  another,  cannot,  in  the  same  mat-  1  Macq.  H.  L.  (Sc.)  461  la.c.  1  Pat. 

ter,  act  for  himself.    Dutton  v.  Will-  App.  (Sc.)  119.    This  decision  did  not 

ner,  52  N.   Y.   312,   319 ;    Forbes  v.  turn  upon  the  construction  of  any  act 

Halsey,  26  N.  Y.  53,  65.    The  leading  of  Parliament,   but  was  based  upon 

American  case  on  the  subject  is  Gard-  the    general    principles    applied    by 

ner  v.  Ogden,  22  K.  Y.  327 ;  a.  c.  78  courts  of  equity  to  the  relations  of 

Am.  Dec.  192,  —  where  the  subject  is  trustee  and  cestui  que  trust.   See  also 

discussed    with    great    learning    by  Flanagan  ti.   Great  Western  E.  Co., 

Daviea,  J.    The  rule  applies  to  all  L.  E.   7  Eq.  116.    Similar  observa- 

persons  standing  in  relations  of  trust  tions  will  be  found  in  Cumberland 

which    involve    duties    inconsistent  Coal  Co.  u.  Sherman,  30  Barb.  (N.  Y.) 
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held  tliat  a  note  made  by  a  corporation  to  its  trustees  is  against 
public  policy  and  void.^  Nor  can  the  directors  and  officers  of 
a  corporation  make  a  mortgage  to  themselves.^ 

§  4061.  Second  View,  that  Such  Contracts  are  not  Void, 
but  Voidable.  —  Another  and  perhaps  a  more  practicable  view, 
and  the  one  which  generally  prevails  in  the  American  courts, 
is  that  a  contract  between  a  corporation  and  its  officers  is  not 
void  per  se,  but  is  merely  voidable  at  the  option  of  the  corpo- 
ration or  its  representative,  provided  the  option  is  exercised 
within  a  reasonable  time  under  all  the  circumstances  of  the 
case.*  But  perhaps  there  is  no  essential  difference  between 
this  view  and  the  former;  for  under  this  view  it  is  considered 
that  no  consideration  of  its  apparent  or  intrinsic  fairness  will 
induce  a  court,  either  of  law  or  equity,  to  enforce  it  against 
the  resisting  cestui  que  trust.     Such  a  contract  is,  however, 


553,  opinion  by  Davies,  J.;  quoted 
with  approbation  in  Pickett  v.  School 
District,  25  Wis.  551 ;  s.  c.  3  Am.  Eep. 
105,  109.  See  also  Whichcote  v. 
Lawrence,  3  Ves.  740,  which  was  a 
case  o£  several  trustees,  where  Lord 
Loughborough  said:  "There  was 
more  opportunity  for  that  species  of 
management  which  does  not  betray 
itself  much  in  the  conduct  and  lan- 
guage of  tjie  party,  when  several 
trustees  are  acting  together.  I  am 
sorry  to  say  there  ia  greater  negli- 
gence where  there  is  a  number  of 
trustees." 

1  Wilbur  V.  Lynde,  49  Cal.  290 ;  s.  c. 
19  Am.  Eep.  645.  See  Daniel  Neg. 
Inst.,  §  282. 

*  Haywoodt).  Lincoln  Lumber  Co., 
64  Wis.  639.  The  court  cited  in  sup- 
port of  the  general  doctrine.  Re  Tay- 
lor Orphan  Asylum,  36  Wis.  534,  552 ; 
Corbett  v.  Woodward,  5  Sawyer 
(U.S.),  403;  Koehler  v.  Black  Eiver 
Palls  Iron  Co.,  2  Black  (U.  S.),  715; 


European  &c.  R.  Co.  v.  Poor,  59  Me. 
277;  Butts  v.  Wood,  38  Barb.  (N.  Y.) 
188;  Scott  V.  Depeyster,  1  Edw.  Ch. 
(N.  Y.)  513;  Verplanckr.  Mercantile 
Ins.  Co.,  1  Edw.  Oh.  (N.  Y.)  84; 
Railway  Co.  v.  Magnay,  25  Beav.  586 ; 
Cook  V.Berlin  &c.  Co.,  43  Wis.  433; 
Pickett  V.  School  District,  25  Wis. 
551 ;  8.  c.  3  Am.  Rep.  105 ;  York  &c. 
R.  Co.  V.  Hudson,  19  Eng.  L.  &  Eq. 
361,  365. 

"  Thomas  v.  Brownville  &c.  R.  Co., 
109  U.  S.  522;  reversing  2  Eed.  Rep. 
877;  Meeker  ti.  Winthrop  Iron  Co., 
17  Eed.  Rep.  48 ;  Munson  v.  Syracuse 
&c.  R.  Co.,  103  N.  Y.  58;  s.  c.  8  N.  E. 
Rep.  355 ;  Budd  v.  Walla  Walla  Print- 
ing &c.  Co.,  2  Wash.  347 ;  Jesup  v.  Illi- 
nois &c.  R.  Co.,  43  Fed.  Rep.  483; 
Stewart  v.  Lehigh  Valley  E.  Co.,  38 
N.  J.  L.  505;  Twin-Lick  Oil  Co.  r. 
Marbury,  91  V.  S.  587;  Pneiynatic 
Gas  Co.  V.  Berry,  113  U.  S.  322;  Leav- 
enworth County  Commrs.  v.  Chicago 
&c.  R.  Co.,  134  U.  S.  688,  704. 
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valid  and  enforceable  as  to  others.*     But  it  may  be  repudiated 
by  the  company,  at  the  instance  of  a  stockholder.^ 

§  4062.  Third  View  that  their  Validity  Depends  upon 
their  Nature  and  Terms.  —  A  third  view  is  that  the  validity 
of  such  a  contract  depends  very  much  upon  its  nature  and 
terms,  and  the  circumstances  under  wliich  it  is  made,'  and 
that  it  will  be  enforced  when  shown  to  have  been  made  for 
the  benefit  of  the  corporation,  and  when  it  is  just,  though  it 
will  be  more  closely  scrutinized  than  ordinary  contracts.* 

§  4063.  Such  Contracts  Closely  Scrutinized.  —  Those  courts 
which  concede  that  a  valid  contract  may  be  made  between  a 
director  and  his  corporation  nevertheless  unite  on  the  princi- 
ple, founded  on  grounds  too  obvious  to  require  statement,  that 
such  contracts  will  always  be  regarded  with  great  jealousy 
and  suspicion,  and  will  be  subject  to  the  closest  scrutiny.' 
Such  transactions,  it  has  been  said,  are  viewed  with  greater 
odium  than  a  dealing  between  an  ordinary  trustee  and  his 
beneficiary.®  In  view  of  this  rule,  where  the  directors  of  a 
railroad  company  pledged  to  each  other  nearly  a  million  dol- 
lars in  the  bonds  of  the  company,  to  secure  an  indebtedness 


'  Stewart «.  LeMgh.  "Valley  E.  Co.,  59  Am.  Eep.  461 ;  29  N.  W.  Eep.  395. 

38  N.  J.  L.  505.  Under  this  rule  it  has  been  held  that 

■•  Gardner  v.  Butler,  30  N.  J.  Eq.  a  deed  by  a  manufacturing  corpora- 

702.  tion,  to  secure  the  individual  indebt- 

"  Hubbard  v.  New  York  &c.  Invest-  edness  of  its  president,  is  not  ultra  vires 

ment  Co.,  14  Fed.  Eep.  675;  Thomas  where  the  corporation  was  itself  in- 

V.  Sweet,  37  Kan.  183 ;  s.  c.  14  Pac.  debted  to  him  in  like  amount.    Bank 

Eep.  545;  Appeal  of  Hammond,  123  r.  Flour  Co.,  41  Ohio  St.  552.    Other 

Pa.  St.  503;   s.  c.  16  Atl.  Eep.  419;  cases  in  which  such  transactions  have 

Central  E.  &c.   Co.  v.  Claghorn,   1  been  upheld :  Stewart  v.  St.  Louis  &c. 

Speer's  Eq.  (S.  C.)   545;    Gordon  v.  E.  Co..  41  Fed.  Eep.  736;  Hancock ii. 

Preston,  1  Watts  (Pa.),  385;  s.  c.  26  Holbrook,  40  La.  An.  53;  s.  c.  19  Am. 

Am.  Dec.  75;  Eogers  v.  Danby  Uni-  &  Eng.  Corp.  Oas.220;  3  South.  Eep. 

versalist  Soc,  19  Vt.  187.  351. 

*  Combination  Trust  Co.  •;;.  Weed,  ''  Oonyngham's  Appeal,  57  Pa.  St. 

2  Fed.'Eep.  24;  Hallam  u.  Indianola  474;  Trust  Co.   v.   Weed,   14  Philp. 

Hotel  Co.,  56  Iowa,  178 ;  s.  c.  9  N.  W.  (Pa.)  422. 

Eep.  111.    See  also  Garrett  v.  Bur-  »  Chouteau  v.  Allen,  70  Mo.  290, 

lington  Plow  Co.,  70  Iowa,  697 ;  s.  c.  338,  per  Sherwood,  C.  J. 
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of  less  than  four  per  cent  of  their  nominal  value,  the  court 
had  no  diflSculty  in  holding  the  transaction  to  be  an  actual 
fraud  upon  the  corporation  and  its  stockholders.* 


§  4064.  Valid  when  Made  with  Unanimous  Consent.  —  On 

a  principle  which  runs  through  this  whole  chapter,  such  con- 
tracts are  valid  when  made  by  unanimous  consent,  that  is, 
where  all  the  members  of  the  corporation  consent  to  it;^  and  a 
subsequent  ratification  will  be  equivalent  to  a  prior  or  contem- 
poraneous consent.*  The  doctrine  under  this  head  was  thus 
stated  by  FoUett,  G.  J.,  in  giving  the  opinion  of  the  Court  of 
Appeals  of  New  York:  "It  is  a  general  rule  that  a  director, 
trustee,  or  an  executive  officer  of  a  corporation  is  without 
power  to  bind  it  or  its  shareholders  by  a  contract  authorized 
by  or  entered  into  with  himself  and  for  his  individual  benefit. 
But  if  the  contract  so  entered  into  is  in  all  respects  just  as 
between  the  parties,  and  all  of  the  shareholders  and  directors 
or  trustees  are  competent  to  assent,  and  with  full  knowledge  of 
the  terms  of  the  contract,  do  assent  and  direct  that  it  be  made, 
it  is  binding  on  the  corporation,  and  cannot  be  avoided  by  its 
shareholders  or  by  persons  who  subsequently  become  its  cred- 
itors." *  It  was  an  obviously  correct  application  of  this  prin- 
ciple to  hold  that  where  there  was  no  deception  or  fraud 
practiced,  a  sale,  by  a  director,  of  property  to  a  corporation, 
which  is  formally  approved  by  the  board  of  directors,  and 
ratified  by  all  the  stockholders,  will  not  be  held  invalid  because 
the  sale  was  made  for  a  sum  greatly  in  excess  of  the  cost  of  the 
property  to  the  director.  ^ 


•  Chouteau «.  Allen,  70  Mo.  290, 338.  *  Stewart  v.  St.  Louis  &c.  R.  Co., 

■•■  Batelle  v.  Northwestern  Cement  41  Fed.  Eep.  736.    Another  illustra- 

&c.  Co.,  37  Minn.  89;  33  N.  W.  Rep,  tion  of  the  principle,  where  the  prop- 

327.     See,  for  illustration,  Welch  v.  erty  of  a  failing  corporation  was  sold 

Importers'  &c.  Bank,  122  N.  Y.  177.  to  some  of  its  trustees,  will  he  found 

»  Post,  5  5286.  in  Skinner  v.  Smith,  134  N.  Y.  240; 

'  Welch    V.  Importers'    &c.    Nat.  s.  c.  31  N.  B.  Eep.  911 ;  affirming  s.  e. 

Bank,   122  N.  Y.  177,   189;  s.  c.  33  10  N.  Y.  St.  Eep.  81,  and  56  Hun 

N.  Y.  St.  Eep.  452;  8  Rail.  &  Corp.  (N.  Y.),  437. 
L.  J.  475;  25  N.  E.  Rep.  269. 
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§  4065.  Voidable  when  a  Majority  of  the  Directors  Con- 
stitute the  Other  Contracting  Party.  —  Where  the  directors 
who  assume  to  make  a  contract  between  the  corporation  and 
themselves  as  individuals,  constitute  a  majority  of  the  board, 
the  contract  will  not  be  binding  upon  the  corporation.^ 

§  4066.  Director  cannot  be  a  Secret  Partner  in  Con- 
tracts   between    the     Corporation    and     Third    Persons.  — 

Moreover,  a  director  cannot  make  on  behalf  of  the  corpo- 
ration a  contract  with  a  third  party,  and,  through  a  secret 
understanding  between  himself  and  such  third  party,  be  a 
partner  in  the  contract  with  such  third  party,  or  otherwise 
derive  a  profit  from  it.  "As  the  agent  to  sell  cannot  purchase 
what  he  is  to  sell,  nor  the  agent  to  purchase  buy  of  himself, 
so  the  agent  to  contract  cannot,  as  agent,  contract  with  him- 
self as  principal.  The  interests  of  the  parties  to  a  contract, 
whether  of  purchase,  a  sale,  or  for  work  or  labor,  are  adverse 
and  inconsistent  with  each  other.  It  is  the  duty  of  the 
directors  of  a  corporation  to  act  for  the  best  interest  of  such 
corporation.  If  a  director  be  a  party  to  a  contract  entered 
into  with  himself,  hia  duty  as  an  officer  is  in  conflict  with  his 
interests  as  an  individual.  This  is  equally  so,  whether  l:e 
enters  into  the  contract  in  its  inception,  or  subsequently 
acquires  an  interest  in  it.  If  he  enters  originally  into  the 
contract  as  director, with  himself  as  a  party,  it  is  not  difficult 
to  perceive  wlao  would  have  an  advantage  in  the  bargain.  If 
he  subsequently  becomes  a  partner,  he  places  himself  in  a 
position  in  which,  when  any  questions  arise  as  to  its  per- 
formance, his  interest  as  a  party  to  the  contract  conflicts  with 
his  duty  as  an  officer.  The  general  rule  is,  that  directors 
cannot  legitimately  acquire  an  interest  adverse  to  the  corpo- 
ration, and  that  if  they  purchase  an}''  claim  against  the  com- 
pany it  is  in  trust  for  the  company.'"'    A  director  can  neither 

'  Coleman  v.  Second  Ave.  K.  Co.,  Fed.  Eep.  877 ;  s.  c.  1  McCrary  (U.  S.), 

38  N.  Y.  201.  392;  Weston's  case,  10  Ch.  Div.  579; 

'  European  &c.  E.  Co.  v.  Poor,  59  Wardell  v.  Union  Pac.  E.  Co.,  4  Dill. 

Me.   277,   opinion  by  Appleton,  J. ;  (U.  S.)  330. 
Thomas  v.  Brownsville  &c.  E.  Co.,  2 
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make  a  contract  on  behalf  of  the  company  in  which  he 
reserves  a  private  interest,  nor  can  he  subsequently  become 
interested  in  its  execution  with  a  view  to  participate  in  the 
profits  of  the  contract.  Either  act  will  render  the  contract 
void,  at  the  election  of  the  cestui  que  trust}  Statutes  have 
been  enacted  in  several  of  the  States  prohibiting  corporate 
officers  from  being  interested  in  corporate  contracts.'' 

§  4067.  Director  may  Recover  at  Law  on  a  Contract  with 
the  Corporation.  —  A  conception  which  illustrates  the  incon- 
gruity of  a  system  of  judicial  administration,  in  which  a  con- 
tract may  be  either  good  or  bad  according  to  the  form  of  action 
or  kind  of  remedy,  is  involved  in  the  proposition  that  such  a 
contract  is  good  at  law,  the  director  and  the  corporation  being 
different  persons  in  theory  and  fiction  of  law,  and  not  a  part- 
ner and  his  firm.  Under  this  tlieory,  if  the  director  enters 
into  a  contract  with  the  corporation,  whereby  he  is  to  do  some- 
thing for  the  corporation  for  a  reward,  and  executes  the  contract, 
he  is  entitled  to  sue  the  corporation  on  the  contract  and  recover 
the  agreed  priced  But,  as  fraud  is  a  defense  equally  in  law 
and  in  equity,  it  is  supposed  that,  even  here,  the  company,  if 
the  contract  is  fraudulent,  may  defend  successfully  on  that 
ground,  at  least  to  the  extent  of  abating  the  recovery  to  what 
is  fair.  Nor  is  any  reason  perceived  why  a  director  should 
not  be  allowed  to  recover  on  an  implied  assumpsit  and  to 


>  Gilman  &c.  E.  Co.  v.  Kelly,  77  case,  33  Beav.  204.    It  has  been  held 

111.  426.    Other  applications  of  this  that   neither  the  directors  nor  the 

principle  will  be  found  in  Great  Lux-  stockholders    of    a    corporation    can 

emburg  R.  Co.  u.  Magnay,  23  Beav.  waive  the  provisions  ot  a,  statiUe  for- 

586 ;  York  &c.  R.  Co.  v.  Hudson,  16  bidding  the  directors  from  partici- 

Boav.  199 ;  «.  c.  19  Eng.  L.  &  Eq.  361 ;  pating  in  the  benefits  of  a  contract 

Flint  &c.  R.  Co.  v.  Dewey,  14  Mich,  for  building  a  railroad.      Barton  v. 

477;  iPortj;.  Russell,  36  Ind.  60;  s.  c.  Port  Jackson  &c.  R.  Co.,  17  Barb. 

10  Am.  Rep.  5.  (N.  Y.)  897.     See    also    Bartlett  v. 

2  Bright.  Purd.  Dig.  Pa.  1873,  p.  Athenseum  Life  Soc,  37  Eng.  L.  & 

334,  i  95;   Laws  Wyo.  1889,  p.  256,  Eq.  187.   But  this  is  doubtful.   Mani- 

^  58 ;    Rev.  Stats.  N.  Y.    (Banks  &  festly,  they  can  waive  the  provisions 

Bros.,  6th  ed.,  1876),  vol.  II,  p.  400,  of  any  statute  intended  for  their  bene- 

§  9.     So  in  England:  8  &  9  Vict.,  ch.  fit  exclusively.    See  post,  §  6032. 
16;  construed  in  Paul  and  Beresford's  '  Ward  v.  Polk,  70  Ind.  309. 
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the  extent  of  any  value  which  he  may  fairly  have  rendered 
the  company  outside  of  his  duties  as  director.  Thus,  it  has 
been  held  that  where  a  corporation  uses  its  director's  patented 
invention,  he  is  not  precluded  from  claiming  compensatiou 
by  the  fact  that  he  is  a  director.* 

§  4068.  General  Doctrine  that  Directors  may  Lend  to 
the  Corporation  and  Take  Security.  —  The  strict  rule  that 
directors  cannot  enter  into  contracts  with  the  corporation 
does  not  seem  to  be  practicable.  It  would  operate  to  disable 
those  who  have  already  embarked  their  funds  in  a  corporate 
enterprise  and  given  to  it  their  personal  attention,  from 
assisting  it  in  time  of  difficulty,  except  at  the  risk  of  doing 
so  without  security.  A  corporation  might  be  in  a  sorry 
plight  indeed,  if  one  who  had  already  embarked  his  funds 
in  it,  and  who,  from  the  fact  of  his  being  one  of  its  man- 
agers, is  best  acquainted  with  its  needs  and  difficulties, 
should  not  be  able  to  make  a  present  advance  of  money  to  it 
to  help  it  out  of  those  difficulties.  That  it  is  necessary  for 
the  law  to  throw  around  such  transactions  the  strongest  safe- 
guards in  order  to  prevent  fraud,  need  not  be  argued.  Nor 
should  it  be  forgotten  that  the  right  of  directors  of  an  insol- 
vent corporation  to  take  security  for  past  advances,  thereby 
preferring  themselves  over  other  creditors,  stands  on  quite  a 
different  footing.''  We  therefore  find  the  prevailing  doctrine 
to  be  that  the  director  of  a  corporation  may  advance  money 
to  it,  may  become  its  creditor,  may  take  from  it  a  mortgage 
or  other  security,  and  may  enforce  the  same  like  any  other 
creditor,  —  but  always  subject  to  severe  scrutiny,  and  under 
the   obligation  of  .acting   in    the   utmost   good  faith.'      So, 

>  Deane  v.  Hodge,  35  Minn.  146;  36  Neb.  548;  s.  c.  54  N.  W.  Eep.  830; 

s.  c.  59  Am.  Eep.  321.  Johnson  v.  Cottingham  Iron  &c.  Co., 

•  Post,  ch.  146.  8  Mo.  App.  576 ;   Borland  v.  Haven, 

'  Hallam  v.  Indianola  Hotel  Co.,  37    Fed.    Eep.    394 ;     McMurtry    v. 

56Iowa,  178;  Beach  D.Miller,  130111.  Montgomery  Masonic   Temple    Co., 

162;  «.  c.  17  Am.  St.  Eep.  291;   Mul-  86  Ky.  206;  s.  c.  5  S.  W.  Eep.  570; 

lanphy  Savings  Bank  v.  Schott,  135  Duncomb  v.  New  York  &c.  E.  Co., 

111.  655;  s.  c.  25  Am.  St.  Eep.  401;  88  N.  Y.  1;   Baker  v.  Hnrpster,  42 

Gorder  v.  Plattsmouth  Canning  Co.,  Kan.  511 :    «.  c.  22  Pac.  Eep.  415 ; 
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where  advances  are  made  by  a  director  on  an  agreement  that 
they  shall  be  secured,  the  other  directors  may  carry  out  the 
agreement  by  causing  the  proper  instrument  to  be  executed;* 
and  a  court  of  equity  will  give  effect  to  such  an  agreement 
under  proper  conditions. ''  So,  it  has  been  held  that  in 
order  to  enable  a  manufacturing  corporation  to  pay  its  debts, 
and  thus  continue  its  business,  its  directors  may  guarantee 
payment  of  its  note  made  to  its  own  order,  and  take  as 
security,  for  their  liability,  its  mortgage  of  all  its  property.' 
But  in  such  a  case  it  has  been  well  observed  that  the  obliga- 
tion of  the  director,  who  lends  the  money  and  takes  the 
security,  to  candor  and  fair  dealing,  is  increased  in  the  pre- 
cise degree  that  his  representative  character  has  given  him 
power  and  control,  derived  from  the  confidence  reposed  in 
him.*  And  all  such  arrangements  are  jealously  scrutinized 
in  equity  and  summarily  set  aside  where  fraud  supervenes.^ 
Nor  will  such  an  agreement  be  enforced  beyond  what  is 
right.  As  to  an  excessive  interest  stipulated  for,  and  as  to  an 
amount  included  therein  beyond  what  was  actually  parted 
with,  it  will  not  be  enforced.*  And  where  a  director  ad- 
vanced money  to  redeem  bonds  of  the  company  from  a 
pledgee,  charged  the  money  to  the  company,  received  its 
notes  therefor,  and  then  attempted  to  levy  upon  and  sell  the 
bonds,  and  himself  become  the  purchaser  thereof  at  a  nom- 

Stratton  v.  Allen,  16  N.  J.  Eq.  229 ;  '  Baker  v.  Harpster,  42  Kan.  511 ; 
Hay  ward  v.  Pilgrim  Soc,  21  Pick.  22  Pac.  Eep.  415. 
(Mass.)  270;  Gear  v.  School  District,          '  Wasatch  Mining  Co.  r.  Jennings, 
6  Vt.  76;  Merrick  v.  Peru  Coal  Co.,  5  Utah,  243;  s.  c.  15  Pac.  Eep.  65. 
61    111.  472 ;     Sawyer   v.    Methodist          '  Hopson  v.  Mtna.  Axle  &  Spring 
Episcopal  Soc.,  18  Vt.  405;  Ward  «.  Co.,  50  Conn.  597.   That  directors  may 
Salerd    St.   K.   Co.,   108    Mass.   332;  become  guarantors  for  the  corpora- 
Bank     Comm'rs     v.     St.    Lawrence  tion,  see  Taylor  County  Court  v.  Bal- 
Bank,  8  Barb.   (N.   Y.)  436;   s.c.7  timore  &c.  E.  Co.,  35  Fed.  Rep.  161. 
N.  Y.  513 ;     Farmers'   &o.  Bank  v.          *  Addison  v.  Lewis,  75  Va.  701. 
Downey,  53  Cal.  466;    s.  c.   31   Am.          °  Graves  «.  Mono  Lake  Hydraulic 
Eep.  62;  Eider  v.  Union  India  Eub-  Min.  Co.,  81  Cal.  303;    g.  c.  22  Pac. 
ber  Co.,  5  Bosw.  (N.  Y.)   85;  Bluck  Eep.  665;  Eichardson  v.  Green,  133 
V.   Mallalue,  27  Beav.  398.    There  is  U.  S.  30;  Duncomb  v.  New  York  &c. 
a  valuable  note  on  this  subject  in  19  E.  Co.,  22  Hun  (N.  Y.),  133. 
Am.    &   Eng.  Corp.  Cas.   121 ;    and          "  Sutter  Street  E.  Co.  v.  Baum,  66 
another  in  17  Am.  St.  Eep.  291.  Cal.  44. 
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inal  sum,  and  thus  gain  an  unconscionable  advantage  over 
other  bondholders,  no  allowance  was  made  to  him  by  way 
of  equitable  salvage,  for  the  money  thus  advanced  by  him.' 
A  director,  who  is  a  prior  mortgagee  of  a  corporation,  who 
votes  for  the  issue  of  bonds  to  pay  the  corporate  debts  and 
to  secure  the  same  by  mortgage  on  the  same  property, 
and  who  is  willing  to  accept  payment  of  his  debt  before  its 
maturity,  does  not  thereby  waive  his  priority  of  lien ;  nor  will 
the  fact  that  he  accepts  such  bonds  to  sell,  and,  failing  to 
negotiate  a  sale  of  them,  returns  them  to  the  corporation, 
constitute  a  satisfaction  or  release  of  his  prior  mortgage  lien, 
in  the  absence  of  an  agreement  by  him  to  accept  such  bonds 
in  payment  of  his  debts.^ 

§  4069.  Are  Entitled  to  Indemnity  agrainst  Bona  Fide 
Expenses  and  Advances.  —  The  principle  has  been  declared 
that, although  the  directors  of  a  company  undoubtedly  stand 
in  the  position  of  agents,  in  the  sense  that  they  cannot  bind 
their  company  beyond  the  limits  of  their  authority,  yet  they 
also  stand  in  the  position  of  trustees,  in  the  sense  which  gives 
them  the  right  to  be  indemnified  against  expenses  bona  fide 
incurred  by  them  in  the  due  execution  of  their  trust.  On 
this  principle,  directors  who  had  no  power  to  borrow  money 
on  behalf  of  the  company  were  held  entitled  to  be  allowed  the 
amounts  repaid  by  them  to  the  company's  bankers,  for  advances 
made  by  the  latter  to  prevent  the  seizure  of  mines  for  arrears 
of  wages  due  laborers.'  In  another  case  the  directors  of  a 
railway  company,  whose  borrowing  powers  had  been  fully 
exercised,  procured  advances  from  a  bank  on  their  own  per- 
sonal security.  The  moneys  so  advanced  were  within  the 
limit  of  the  capital  of  the  company,  and  were  applied  in  the  pay- 
ment of  contractors,  or  otherwise  in  completion  of  the  under- 
taking. The  directors  subsequently  paid  off  the  amount 
due  to   the  bank.     The  stockholders,  at  a  general  meeting, 

'  Eichardson  v.  Green,  133  U.  S.  '  Re  German  Mining  Co.,  4   Da 

30.  Gex,  M.  &  G.  19;  «,  c.  27  Eng.  L.  & 

'  Mullanphy  Sav.  Bank  v.  Schott,  Eq.  158.    Compare  Hutchinson  i;.  Sid- 

135  m.  655 ;  s.  c.  25  Am.  St.  Rep.  401.  ney,  28  Eng.  L.  &  Eq.  472. 
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sanctioned  these  proceedings.  These  directors  were  held  to 
be  entitled  to  be  repaid  the  amount  so  paid  by  them  with 
interest  out  of  the  profits  of  the  company,  in  priority  to  divi- 
dends to  the  holders  of  preferred  stock} ,  It  is  scarcely  necessary 
to  add  that  where  the  corporation  possesses  borrowing  powers, 
as  American  corporations  generally  do,  and  in  good  faith  bor- 
rows money  from  its  directors,  in  the  ordinary  course  of  its 
business,  to  be  used  in  developing  its  properties,  and  this 
money  is  repaid  by  the  corporation  to  the  directors,  —  the 
money  so  repaid  cannot  be  recovered  from  the  directors  by  a 
creditor  of  the  corporation,  whose  debt  was  not  due  and  pay- 
able attlie  time;^  though  a  repayment  to  directors  of  their 
advances,  under  such  circumstances  as  to  make  such  repay- 
ment a  fraudulent  preferenceyWonld  stand  on  a  different  footing.' 
So,  it  has  been  held  that  the  estate  of  one,  who,  as  president 
of  a  bank,  has  taken  the  title  of  land  to  himself,  in  trust  for 
the  bank,  in  an  attempt  to  save  a  debt  due  to  it,  and  has 
mortgaged  the  land  for  its  benefit,  is  entitled  to  be  protected 
against  a  deficiency  occurring  on  the  foreclosure  of  the  mort- 
gage, as  such  acts  are  within  the  authority  of  the  president  in 
the  fiscal  affairs  of  the  bank.* 

§  4070.  May  Purchase  from  the  Corporation.  —  The  prin- 
ciple which  upholds  contracts,  when  fairly  made,  between  a 
corporation  and  its  directors  or  ofiBcers,  allows  them,  under 
like  conditions,  to  purchase  property  from  the  corporation.' 
Such  purchases  are  not  void  at  law,  but  are  only  voidable  in 
equity;*  and  when  the  purchasing  director  is  guilty  of  no 
fraud  or  concealment,  and  pays  the  value  of  the  property,  and 
it  is  the  intention  of  the  directors  to  sell  to  him,  equity  will 
uphold  the  sale.'    Judicial  theories  seem  to  shift  a  little  as  to 

'  Ulster  E.  Co.  v.  BanbridgeE.  Co.,  '  Beach  v.  Miller,  23  111.  App.  151 ; 

It.  Eep.  2  Eq.  190.  fiartridge  v.  Eockwell,  E.  M.  Charlt. 

»  Holt  V.  Bennett,  146  Mass.  437.  (Ga.)  260. 

»  Post,  ch.  147.  •  Little  Eock  &c.  R.  Co.  v.  Page, 

♦  Brown  v.  Mechanics'  &  T.  Nat.  35  Ark.  304. 

Bank,  58 Hun  (N.  Y.),  610  mem. ;  a.c,  '  Buell  v.  Buckingham,  16  Iowa, 

35  N.  Y.  St.  Eep.  665;  12  N.  Y.  Supp.  284;  «.  e.  85  Am.  Dec.  616. 
S61. 
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the  conditions  under  whicli  the  corporation  or  the  sharehold- 
ers are  entitled  to  avoid  such  a  purchase.  According  to  one 
view  it  is  voidable  by  the  cestui  que  trust  at  its  mere  option,  at 
least  in  the  case  of  a  purchase  by  directors.^  Clearly  it  is  a 
sound  view  that  whenever  the  validity  of  such  a  transaction 
is  drawn  in  question  in  a  court  of  equity,  in  a  direct  proceed- 
ing, the  presumption  of  law  is  against  it;  and  the  burden  is 
upon  the  purchasing  directors  to  defend  it,  and  they  must 
show  its  fairness  affirmatively.^  And,  while  it  has  been  rea- 
soned tliat,  as  to  agents  who  are  not  directors,  the  rule  is  not 
always  so  strictly  applied  as  to  make  a  purchase  voidable  at 
tlie  mere  instance  of  the  company,  yet  whenever  the  nature 
of  the  agency  is  such  as  to  give  the  agent  any  advantage  in 
buying  the  property,  —  as,  for  instance,  the  superintendent  of 
a  manufacturing  company,  —  any  one  relying  on  the  agent's 
purchase  must  make  affirmative  proof  that  the  agent  acted  with 
the  most  perfect  good  faith.'  But  where  the  company  issues 
debentures  and  puts  them  on  the  market  and  sells  them  at  a 
discount  because  they  will  not  bring  par,  it  has  been  held 
that  a  director  commits  no  violation  of  duty  by  purchasing 
some  of  them  at  market  rates.  A  director  commits  no  mis- 
feasance or  breach  of  trust  by  advancing  money  to  the  com- 
pany, on  the  best  terms  that  the  company  can  get  from  other 
people.*  Where  a  railroad  company  had  contracted  for  the 
purchase  of  certain  ties,  and  they  were  deposited  at  the  place 
agreed  upon  and  an  installment  paid  thereon,  but  under  such 
circumstances  that  the  title  did  not  pass  to  the  company,  and, 
the  company  becoming  insolvent,  one  of  the  directors  pur- 
chased them  of  the  contractor,  —  it  was  held  that  they  could 
not  be  taken  in  execution  against  the  company;  since,  although 
the   director    may    have    been    accountable  in  equity  to  the 


'  Cook  «.  Berlin  Woolen  Mill  Co.,  being   no  board  of   directors, — has 

43  Wis.  433.  been  held  voidable,  though  the  pur- 

^  Ashurst's  Appeal,  60  Pa.  St.  290.  chaser  paid  a  fair  price:   Reilly  v. 

A  sale  to  a  stockholder  of  the  corporate  Oglebay,  25  W.  Va.  36. 
property,   ordered  sold  at  a  general  "  Cook  ii.  Berlin  Woolen  Mill  Co., 

meeting  of  the  stockholders,  not  all  43  Wis.  433. 

the  stockholders  being  present,  there  *  Campbell's  case,  4  Ch.  Div.  470. 
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company  for  the  ties  by  reason  of  his  fiduciary  relation  to  it, 
yet  the  legal  title  was  in  liim,  and  not  in  the  company.' 
Another  court  has  reasoned  that  in  order  to  vindicate  a  salo 
of  corporate  property  to  pay  corporate  debts,  made  by  the 
board  of  directors  to  one  of  the  members  of  the  board,  it 
must  be  shown  that  the  sale  was  necessarj'-,  that  the  property 
was  bought  in  open  market  at  a  fair  price,  in  good  faith,  and 
without  any  undue  advantage  over  the  corporation.''  So,  it 
has  been  held  that  an  assignment  to  a  director  of  a  corpora- 
tion of  an  option  held  by  it  for  the  purchase  of  property  of 
wiiich  it  has  a  lease,  and  his  purchase,  by  means  of  it,  of  the 
fee,  are  valid  as  against  the  corporation;  the  transfer  being 
made  but  a  few  days  before  the  expiration  of  the  option,  and 
the  corporatibn  having  neither  the  money  nor  the  credit  neces- 
sary for  making  the  purchase.' 

§  4071.  "Whether  Allowed  to  Purchase  the  Corporate 
Property  at  Judicial  or  Other  Public  Sale.  —  The  principle 
which  allows  directors  to  deal  with  their  corporation  and 
which  makes  contracts  between  them  and  it  good  in  law, 
though  subject  to  be  avoided  in  equity  upon  any  appearance  of 
unfairness,*  has  an  analogy  in  the  principle  that  directors 
are  not  disabled,  by  the  fiduciary  relation  which  they  occupy 
toward  the  company,  from  purchasing  its  property  at  judicial 
or  other  public  sales.  Such  purchases  are  not  wholly  void, 
but  they  operate  to  pass  the  legal  title  to  the  purchasing 
director,  so  that  he  will  hold  it  as  against  a  purchaser  at 
execution  sale  under  a  subsequent  judgment  against  the  cor- 
poration, in  a  proceeding  at  law,  such  as  a  writ  of  entry  to 
obtain  possession.^  But,  except  where  he  is  himself  rightfully 
its  creditor,  a  director  is  so  far  agent  or  trustee  of  his  corpora- 
tion as  to  be  within  the  operation  of  the  rules  of  law  which 

1  Cornell  v.  Clark,  104  N.  Y.  451;  '  Hannerty  v.   Standard   Theater 

s.  c.  10  N.  E.  Rep.  888.  Co.,  109 Mo.  297 ;  «.  c.  19  S.W.  Eep.  82. 

'  Crescent  City  Brew.  Co.  v.  Flan-  *  Ante,  §  4063. 

ner,   44  La.  An.  22;  s.  c.  10  South.  '  Saltmarsh     v.     Spaulding,    147 

Rep.  384.  Mass.  224 ;  s.  c.  17  N.  E.  Rep.  316. 
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prevent  an  agent  from  purchasing  at  his  own  sale}  The 
extent  of  the  rule  is,  that  a  director  purchases  subject  to  the 
right  of  the  corporation  to  disaffirm  and  demand  a  resale,  and 
that,in  order  to  have  the  sale  disaffirmed, the  corporation  need 
not  show  actual  fraud  or  prejudice.^  On  the  one  hand,  such 
a  transaction  is  presumptively  not  bona  fide;  on  the  other,  it 
is  voidable  only  at  the  election  and  instance  of  a  party  in 
interest.'  "Whenever  such  a  purchase  is  drawn  in  question  in 
a  direct  proceeding  in  equity,  the  presumption  of  law  is 
against  its  validity,  and  it  devolves  upon  -the  purchasing 
director  to  establish  its  good  faith  and  show  that  the  sale 
produced  the  full  value  of  the  property.*  One  reason  assigned 
for  the  rule  is,  that  for  a  director  to  appear  as  a  bidder  at  a 
judicial  sale  of  the  property  of  the  company  would  naturally 
have  the  effect  to  prevent  bidding.* 

I  4072.  Such  Purchasing  Director  Holds  as  Trustee  for 
the  Company.  —  The  directors  or  other  officers  of  a  corpo- 
ration, who  thus  become  the  purchasers  of  its  property,  hold 
it  as  trustees  for  the  corporation.'    Thus,  in  an  action  of 

^  Cumberland  &c.  E.  Co.  v.  Sher-  '  Hoyle  v.  Plattsburgh  &c.  E.  Co., 

man,  30  Barb.  (N.  Y.)  553;  Williams  54  N.  Y.  314;  s.  c.  13  Am.  Eep.  595. 

V.  McKay,  46  N.  J.  Eq.  25 ;  8.  c.  18  See  European  &c.  E.  Co.  v.  Poor,  59 

Atl.  Eep.   824;  Ee  Iron  Clay  Brick  Me.    277,   where   the    rule    and  the 

Man.  Co.,  33  Am.  &  Eng.  Corp.  Cas.  reasons  for  it  are  stated  at  length  by 

277 ;  8.  c.  19  Ont.  Eep.  113 ;  Coving-  Appleton,  0.  J. 

ton  &c.  E.   Co.  V.  Bowler,  9  Bush  '  Jones  v.  Arkansas  Agricultural 

(Ky.),  468.    Under  Civil  Code,  Cal.,  &c.  Co.,  38  Ark.  17.    Under  the  facts 

^  2228,   which  requires  the  highest  of   this  case,   a  creditor  successfully 

good  faith  from  a  trustee  towards  his  challenged  it. 

beneficiary,  and  under  §  2230,  which  «  Wilkinsonti.  Bauerle,41N.  J.Eq. 

prohibits  the  trustee  from  taking  part  636 ;  s.  c.  7  Atl.  Eep.  514. 
in    any  transaction  adverse  to    the  »  Ee  Iron  Clay  Brick  Man.  Co., 

beneficiary,  the  secretary  of  a  corpo-  33  Am.  &  Eng.  Corp.  Cas.  277 ;  g.  c. 

,  ration,  who  is  also  its  general  man-  19  Ont.  Eep.  113. 
ager,  and  to  whom  all  its  affairs  are  «  Ealeigh  v.  Fitzpatrick,  43  N.  J. 

committed,  is  guilty  of  a  fraud  against  Eq.   501.    It  has  been  held  that   a 

the  corporation  in  secretly  purchas-  director  of   a  corporation  who  pur- 

ing  its  property  in  his  own  name  at  chases  at  an  execution  sale  property 

execution  and  tax  sales.     San  Fran-  of  the  corporation  and  takes  posses- 

cisco  Water  Co.  v.  Pattee,   86  Cal.  sion  of  the  same,  unless  he  gives  no- 

623 ;  8.  c.  25  Pac.  Eep.  135.  tice  to  the  corporation  that  he  claims 
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ejectment  it  appeared  that,  under  an  execution  against  a  cor- 
poration, land  held  by  its  trustees  was  purchased  by  one  who, 
at  the  time,  was  a  stockholder  in  and  the  treasurer  of  the 
company.  It  was  held  that  the  purchase  must  be  regarded  as 
having  been  made  for  the  benefit  of  the  corporation,  and  that 
the  title  which  the  purchaser  thus  acquired  could  not  be  con- 
sidered as  hostile  to  the  company.^  In  like  manner,  where 
the  president  of  a  corporation  purchased  a  note  of  the  com- 
pany, giving  his  own  note  at  six  months  in  payment  therefor, 
and  then  caused  suit  to  be  brought  against  the  company  on 
the  note,  in  the  name  of  a  third  person  to  whom  it  had  been 
assigned  for  that  purpose,  and  the  company  suffered  a  judg- 
ment by  default,  and  under  the  judgment  an  execution  was 
levied  upon  its  property,  at  the  sale  under  which  the  presi- 
dent became  the  purchaser  of  the  property  at  a  nominal 
sum,  —  it  was  held  that  his  status  was  that  of  a  trustee  of  tlie 
corporation  in  respect  of  the  title  to  the  property;  that  an 
account  ought  to  be  taken  between  him  and  the  corporation 
for  the  purpose  of  ascertaining  what  amount,  if  any,  was  due 
to  him  as  holder  of  the  judgment;  that  the  title  ought  to  be 
revested  in  the  corporation  upon  its  paying  to  him  the  sum 
thus  found  to  be  due;  and  that,  in  the  mean  time,  there 
should  be  an  injunction  against  further  proceedings  under  the 
execution."  It  is  needless  to  add  that  if  a  director  takes  title 
in  his  own  name,  to  property  which  has  been  purchased  for 
the  corporation  with  its  money,  a  trust  instantly  results  in  favor 
of  the  corporation  which  its  alienees  can  enforce  in  equity.' 
Thus,  the  president  of  a  lumber  company  took  a  deed  of  land 
in  his  own  name  in  settlement  of  a  debt  due  to  the  company 
(not  recording  the  deed),  and  erected  houses  thereon  at  the 
expense  of  the  company;  but  on  the  suspension  of  the  com- 
pany, the  president  charged  the  debt  and  expenses  to  his  own 
account  and  recorded  the  deed  as  to  himself.     It  was  held 

it  in  his  individual  capacity,  holds  it  '  McAUen  v.  Woodcock,  60  Mo.  174. 

as  an  equitable  trustee  for  the  corpo-  "  Brewster  v.  Stratman,  4  Mo.  App. 

ration,  but  he  can  recover  what  he  41. 

has  individually   expended  upon   it.  '  Buffalo  &c.  R.  Co.  v.  Lampson, 

Hoffman  v.  Beichert.  31  111.  App.  558.  47  Barb.  (N.  Y.)  533. 
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that  the  property  was  held  iu  trust  for  the  company.*  And 
so,  where  a  director  purchases  for  himself  property  not 
belonging  to  the  company,  but  which  it  is  his  duty  to  acquire 
for  the  company,  a  trust  in  it  will  be  declared  in  favor  of  the 
company.  Thus,  a  director  who  takes  a  renewal  lease  of  a  real 
estate  for  the  benefit  of  the  corporation,  in  his  own  name, 
without  the  corporation's  consent,  cannot  hold  it  for  his  own 
benefit,  or  deal  with  it  as  his  own  property;  but  such  renewal 
inures  to  the  benefit  of  the  corporation,  and  he  is  bound  to 
transfer  the  lease  on  demand." 

§  4073.  Form  of  Kelief  in  Sucli  Gases. — In  such  cases 
equity  will  vary  its  relief  to  suit  the  particular  exigencies,  — 
preserving  the  principle  that  the  corporation  has  a  right  to  a 
rescission,  and  that  the  purchasing  director,  unless  he  has  been 
guilty  of  such  bad  faith  as  to  put  him  iu  the  category  of  a 
trustee  ex  maleficio,  will  be  allowed  to  keep,  or  will  have 
restored  to  him,  what  he  has  actually  expended.'  Thus,  where 
.'it  a  judicial  sale  of  a  railroad,  one  of  the  directors,  through 
another  person,  became  the  purchaser  without  the  consent  of 
the  corporation  or  permission  of  the  chancellor  who  decreed 
the  sale,  —  it  was  held  that  the  corporation  was  entitled  to  a 
surrender  of  the  road  on  placing  the  purchaser  in  statu  quo.* 
In  another  case  a  director  of  a  joint-stock  company,  who  at  a 
judicial  sale  purchased  property  belonging  to  it,  to  satisfy  his 

1  Palmetto  Lumber  Co.  v.  Eisley,  N.  J.  Eq.25;  «.  c.  18  Atl.  Eep.  824; 
25  S.  0.  309.  Covington  &c.  E.  Co.  v.  Bowler,  9 

2  Eobinson  v.  Jewett,  116  N.  Y.  40 ;  Busli  (Ky.),  468 ;  Welcli  v.  WoocLruft, 
s.  c.  26  N.  Y.  St.  Eep.  387;  22  N.  E.  20  N.  Y.  St.  Eep.  840;  a.  c.  3  N.  Y. 
Eep.  224.  For  further  illustration,  see  Supp.  622;  San  Francisco  Water  Co. 
a  case  where  certain  directors  acquired  v.  Pattee,  86  Cal.  623;  s.  c.  25  Pac. 
for  themselves  certain  patent  rights,  Eep.  135 ;  Crescent  City  Brew.  Co.  v. 
which  they  ought  to  have  acquired  for  Flanner,  44  La.  An.  22 ;  s.  c.  10  South, 
the  company.    Averill  v.  Barber,  25  Eep.  384. 

N.  Y.  St.  Eep.  194 ;  s.c.S  N.  Y.  Supp.  »  See,  for  instance,  San  Francisco 

255.    For  other  circumstances  under  Water  Co.  v.  Pattee,  86  Cal.  623 ;  s.  c. 

which  such  purchases  have  been  held  25  f  ac.  Eep.  135. 
voidable,  see  Green  ti.  Hugo,  81  Tex.  *  Covington  &c.  E.  Co.  v.  Bowler, 

452 ;  8.  c.  17  S.  W.  Eep.  79 ;  s.  c.  26  Am.  9  Bush  (Ky.),  468. 
St.  Eep.  824;  WilUams  v.  McKay,  46 
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liens  against  it,  was  required  to  account  for  the  profits  realized 
by  him  on  a  subsequent  sale,  although  he  paid  its  full  value  at 
the  time  of  its  purchase.^  In  another  case  it  was  held  that 
property  of  a  corporation  purchased  by  a  director  at  an  execu- 
tion sale  for  less  than  its  value  would  be  applied  at  its  true 
value  to  the  discharge  of  a  claim  held  by  him  against  the 
corporation,  and  he  would  be  accountable  for  the  balance.^ 
Where  the  secretary  of  a  corporation,  who  was  also  its  general 
manager,  had  secretly  procured  an  adverse  title  to  the  com- 
pany's property,  by  purchasing  it  in  his  own  name  at  a  judi- 
cial sale,  he  was  decreed  to  make  restitution  on  payment  of 
his  expenditures  being  made  to  him,  and  it  was  held  that  he 
was  not  entitled  to  have  his  unpaid  salary  paid  to  him  prior 
to  such  restitution,  but  that  in  respect  of  that  he  stood  on  a 
common  level  with  other  creditors.'  Contrary  to  the  general 
rule  that  equity  has  no  jurisdiction  to  dissolve  and  wind  up  a 
corporation,''  exceptional  decisions  are  noted  in  the  case  of 
manufacturing  and  trading  companies  where,  on  account  of  the 
company  falling  irretrievably  under  the  control  of  directors 
bent  on  swindling  their  coadventurers,  courts  of  equity  have 
laid  the  ax  at  the  root  of  the  tree  and  granted  relief  to  the 
minority  stockholders  in  the  form  of  winding  up  the  company, 
stating  an  account  against  the  unfaithful  directors  or  man- 
agers, paying  its  debts,  and  distributing  its  assets.^ 

§  4074.  Circumstances  under  Which  Such  Purchases 
have  heen  Upheld. — If  the  right  is  conceded  to  a  director, 
under  views  already  stated,*  of  becoming  a  creditor  of  the 
corporation,  and  of  taking  security  for  his  debt,  then  it  must 
be  conceded,  on  parallel  grounds,  that  he  has  the  same  right 
to  protect  his  interests,  by  buying  at  a  judicial  sale  or  other- 

'  Re  Iron  Clay  Brick  Man.  Co.,  33  »  San  Francisco  Water  Co.  v.  Pat- 
Am.  &  Eng.  Corp.  Cas.  277 ;  s.  c.  19  tee,  86  Oal.  623 ;  s.  c.  25  Pac.  Eep.  135. 
Ont.  Eep.  113.  *  Post,  ch.  155. 

2  Tobin   Canning  Co.    v.   Praser,  '  Fougeray  v.  Cord,  50  N.  J.  Eq. 

81  Tex.  407;  s.  c.  17   S.  W.  Eep.  25.  185;  Miner  v.  Belle  Isle  Ice  Co.,  93 

See  also  Averill  v.  Barber,  25  N.  Y.  Mich.  97 ;  s.  c.  58  N.  W.  Eep.  218. 

St.  Eep.  194;  s.  c.  6  N.  Y.  Supp.  255.  «  Ante,  §  4068. 
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wise,  which  any  other  creditor  has.*  As  an  execution  cred- 
itor, he  has  the  right,  of  course,,  to  sell  under  his  execution.'' 
Under  other  circumstances,  in  a  few  cases,  such  sales  have 
been  upheld.  Thus,  where  directors  of  a  land  company 
bought  lands  at  the  sales  at  fair  prices,  and  the  sales  were  .. 
conducted  openly  and  fairly,  it  was  held  that  the  sales  to  ' 
them  were  valid.^  Thus,  a  sale,  by  several  directors  of  a 
railroad  corporation,  of  its  property,  to  one  who  has  been  a 
director,  but  resigns  in  order  to  make  the  purchase,  has  been 
held  voidable  only,  and  not  void  per  se.*  Where  a  corporation 
is  insolvent,  and  without  means  to  discharge  the  indebtedness 
or  redeem  property  sold  under  a  judicial  sale,  and  the  di- 
rectors give  all  the  stockholders  an  opportunity  of  making 
advances  to  relieve  the  company  from  embarrassment,  which 
they  refuse  to  embrace,  the  directors  have  the  right  to  pur- 
chase such  indebtedness,  and  acquire  title  to  the  corporate 
property,  by  enforcing  a  sale  under  a  deed  of  trust  given  to 
secure  such  indebtedness,  and  the  other  stockholders  have 
no  right  to  complain.^  And  where  certain  of  the  directors 
advance  money,  and  rescue  the  corporation  under  such  cir- 
cumstances, and  buy  it  in  under  a  sale  foreclosing  their  mort- 
gage, and  succeed  in  reorganizing  it,  and  putting  it  on  its 
feet,  —  the  other  stockholders,  who  have  stood  by  and  refused 
to  come  to  its  rescue  when  it  was  in  peril,  cannot,  after  it  has 
become  prosperous,  maintain  a  bill  to  redeem  or  to  be  ad- 
mitted to  a  share  in  the  new  company.^ 

§  4075.  A  Mere  Stockholder  may  so  Purchase. —  As  else- 
where seen,^  the  stockholders  of   a  corporation  are  distinct 

>  Twin-Lick  Oil  Co.  v.  Marbury,  =  Watt's  Appeal,  78  Pa.  St.  370.  A 

91  TJ.  S.  587 ;  s.  c.  3  Cent.  L.  J.  98 ;  payment  in  the  bonds  of  the  company 

13  Alb.  L.  J.  112.     Compare  Weir  v.  was  held  equivalent  to  payment  in 

Barnett,  2  Ex.  Div.  32 ;  s.  c.  26  Week.  cash.    Ibid. 

Kep.  147;  Hoyle  ».  Plattsburgh  &c.  E.  *  Searcy  v.  Yarnell,  47  Ark.  269; 

Co.,  54  N.  Y.  314;  s.  c.  13  Am.  Eep.  «.  c.  1  S.  W.  Eep.  319. 
595;  Preston  v.  Loughran,  34  N.  Y.  »  Harts  v.  Brown,  77  111.  226. 

St.  Rep.  391 ;  s.  c.  12  N.  Y.  Supp.  313.  '  Twin-Lick  Oil  Co.  v.  Marbury, 

'  Hoyle  V.  Plattsburgh  &c.  E.  Co.,  91  U.  S.  587. 
54  N.  Y.  314;  s.  c.  13  Am.  Eep.  595.  '  Ante,  §  1071,  et  seq.;  post,  §  4460. 
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persons  in  law  from  the  artificial  body,  the  corporation  itself. 
They  may,  therefore,  deal  with  the  corporation  at  arms-length, 
just  as  any  other  person  may.  A  stockholder,  upon  a  sale  of 
the  corporate  property  by  the  sheriff  upon  execution,  may 
become  the  purchaser  thereof  for  his  own  benefit;  and  if 
there  is  no  fraud  in  the  sale,  he  is  not  accountable  to  any  of 
the  other  stockholders  although  the  property  is  bid  in  by  him 
at  much  below  its  value.^  "  His  interest  in  the  company 
extends  to  the  stock  he  has  subscribed  and  the  consequent 
rights  of  one  of  the  corporators;  but  he  is  individualized  in 
the  contract,  and  whilst  he  would  be  held  under  it  individu- 
ally responsible,  he  must  have  a  remedy  against  the  corpora- 
tion for  any  failure  on  its  part."  ^ 

Article    III.      Contracts     Between    Two    Corporations 
Having  the  Same   Directors. 

Sechon  Section 

4079.  Contracts  between  two  corpora-     4083.  Voidable  where  the  sole  con- 

tions  not  void,  although  some  tracting  agent  is  an  officer  in 

of  the  officers  in  one  are  offl-  both  corporations. 

cers  in  the  other.  4084.  Corporate  agent  employed  by 

4080.  Contract  not  voidable  if  there  the  other  contracting  party. 

be  a  quorum  of  directors  not  4085.  Such  contracts  validated  by  ac- 
directors    in    both    corpora-  quiescence  and  ratification, 

tions.  4086.  Director    or    officer    may    be 

4081.  Opposing  view  that  such  con-  trustee   in    corporate    mort- 

tracts  are  voidable.  •  gage. 

4082.  Voidable  where  the  same  per-     4087.  Contract  with  stockholder  not 

sons  are  directors  in  both  cor-  changeable     by    corporation 

porations.  without  his  consent. 

§  4079.  Contracts  between  Two  Corporations  not  Void 
althoug-b  Some  of  the  Ofacers  in  One  are  Oflcers  in  the 
Other.  —  A  contract  between  two  corporations,  where  the 
same  persons  are  directors  and  officers  in  both,  is  probably 
not  bad  in  law;  since,  by  a  fiction  of  the  law,  the  corporation 

'  Mickles  v.  Rochester  City  Bank,  Gilmore  v.  Pope,  5  Mass.  491 ;  Berks 

11  Paige  (N.  Y.),  118;  s.  c.  42  Am.  &c.  Turnp.  Co.  v.  Myers,  6  Serg.  &  K. 

Dec.  103.  (Pa.)  12;  g.  c.  9  Am.  Dec.  402;  Ely  v, 

'  Per  Mr.  Justice  McLean,  in  Cul-  Sprague,  1  Clarke  Ch.  (N.  Y.)  351 ; 

bertson   v.  Wabash  Nav.  Co.,  4  Mc-  Willoughby    v.    Comstock,     3    Hill 

Lean  (U.  S.),  544,    547.    See   also,  (N.  Y.).  389. 
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is  a  person  distinct  from  the  individuals  who  compose  it.' 
But  here,  as  in  most  other  matters  in  respect  of  corporations, 
the  weakness  of  what  is  called  law  in  clinging  to  fictions,  is 
supplied  by  the  strength  of  that  part  of  the  law  which  is 
called  equity,  in  cutting  through  forms  and  getting  at  the  sub- 
stance of  things.  We  may  then  start  out  with  the  proposition 
that  the  same  person  may  fill  the  office  of  president  of  two  dis- 
tinct corporations,  and  that  such  identity  does  not,  of  itself, 
invalidate  dealings  between  the  two  corporations.^  We  may 
enlarge  the  proposition  by  stating  that  a  contract  between  two 
corporations  is  not  rendered  void  by  the  mere  fact  that  some 
of  the  persons  assisting  to  make  the  contract,  and  taking  part 
in  the  performance  of  conditions  and  in  the  acceptance  of 
performance,  were  officers  in  both  corporations,  and  repre- 
sented both  to  the  extent  of  their  respective  powers.^  We  may 
state  the  proposition  in  another  way,  by  saying  that  there  is 
no  legal  presumption  of  illegality  or  unfairness,  in  transac- 
tions between  two  corporations,  from  the  mere  fact  that  a  por- 
tion, less  than  a  quorum,  of  the  board  of  directors  in  the  one 
constituted  a  part  of  that  in  the  other  at  the  same  time,  and 
participated  in  the  dealings  between  the  two;  but  that  is  only 
when  their  dealings  are  shown  to  be  prejudicial  to  one  of  the 
corporations  represented  by  them,  that  they  will  be  set  aside 
by  the  courts.*  Although  transactions  of  this  kind  have  been 
the  source  of  the  grossest  frauds  upon  the  minority  of  the 
stockholders,  and  incidently  upon  the  public,  yet  it  is  plain 
that  a  rule  of  law  that  would  make  such  contracts  'absolutely 
and  wholly  void,  by  reason  of  the  directories  of  the  two  cor- 
porations being  composed,  in  whole  or  in  part,  of  the  same 
individuals,  would  produce  more  evils  than  those  which  it 
seeks  to  remedy.  Take  the  simple  case  where  the  unincor- 
porated owners  of  certain  property  desire  to  form  a  corpora- 

'  Ante,  ^  1071,  et  leq.;  post,  §  4460.  317;  Coleman  v.  Second  Ave.  R.  Co., 

'  Leathers  v.  Janney,  41  La.  An.  38  N.  Y.  201 ;  United  States  EoUing 

1120;  s.  c.  6  South.  Eep.  884.  Stock  Co.  v.  Atlantic  &c.  E.  Co.,  34 

»  Griffin  t;.  Inman,  57  Ga.  370.  Ohio  St.  450;  s.  c.  32  Am.  Eep.  380; 

*  Booth  V.  Eobinson,  55  Md.  419.  Flagg  «.  Manhattan  E.  Co.,  10  Fed. 

See  also   Butts   v.  AVood,  37   N.   Y.  Eep.  413. 
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tion  on  the  basis  of  that  property.  They  organize  a  corpora- 
tion composed  of  themselves  alone.  They  then,  by  their  joint 
deed,  convey  the  property  to  the  corporation,  that  is  to  say, 
to  themselves  in  their  new  corporate  character.  They  pay  the 
purchase  price  to  themselves,  issuing  in  their  corporate  char- 
acter their  shares  to  themselves  as  individuals.  Such  arrange- 
ments are  made  every  day,  and  are  universally  held  valid 
where  the  property  is  turned  into  the  corporation  at  a  fair 
price,  so  that  it  does  not  acquire  a  fictitious  capitalization,  and 
thereby  defraud  future  creditors,  and  where  the  promoters 
thus  incorporating  their  property,  so  to  speak,  do  not  defraud 
shareholders  subsequently  induced  to  join.^  We  may  there- 
fore conclude  that  the  fact  that  a  part  or  all  of  the  directors 
of  one  contracting  corporation  are  directors  of  the  other  con- 
tracting corporation,  does  not  destroy  the  separate  identity  of  ^ 
the  two  contracting  parties  as  matter  of  law,  nor  make  the 
contract  into  which  they  enter  void  per  se,  but  that  it  merely 
affords  a  ground  for  subjecting  it  to  strict  scrutiny  by  a  court 
of  equity  when  challenged  by  a  party  entitled  to  challenge  it.^ 
For  stronger  reasons,  if  there  are  more  than  two  parties  to  a 
contract,  and  two  of  the  parties  consist  of  corporations,  and 
the  same  person  is  president  of  each,  this  circumstance  will  not 
prevent  the  contract  from  being  valid  and  binding  as  to  a 
third  party  to  the  contract;'  though  it  may  be  assumed  that  if 

"  Saint  Louis  &c.  E.  Co.  v.  Tiernan,  6  South.  Eep.  884 ;  Langan  v.  Franck- 

37  Kan.  606,633;  s.  c.  15  Pac.  Eep.  lyn,  20  N.  Y.  Supp.  404.    That  such  a 

544.    That  individual  obligations  of  contract,  like  others  of  the  same  na- 

purchasers  of  the  property  and  fran-  ture,  is  validated  by   the  unanimous 

chises  of  a  railroad  company,  given  consent  of  the  stockholders  of  the  two 

to  secure   deferred  payments  of  the  contracting  corporations,  see  Barr  v. 

purchase-money,  are  supported  by  a  New  York  &c.  E.  Co.,  125  N.  Y.  263; 

sufficient  consideration  where  a  deed  s.  c.  34  N.  Y.  St.  Eep.  743 ;  43  Alb. 

of  the.  property  is  made  to  a  new  cor-  L.  J.  151 ;  9  Eail.  &  Corp.  L.  J.  174 ; 

poration  into  which  they  subsequently  26  N.  E.  Eep.   145.    And  that,   al- 

become  incorporated,  —  see  Holland  though  voidable,  it  mfiy  be  raJi/iecZ  by 

V.  Lee,  71   Md.  338 ;  s.  c.  40  Am.  &  them,  see  Coe  v.  East  &c.  E.  Co.,  52 

Eng.  E.  Cas.  379;  18  Atl.  Eep.  661.  Fed.  Eep.  531. 

'  Nashua  &c.  Corp.  v.  Boston  &c.  '  McComb  v.  Barcelona  Apartment 

Corp.,  136  U.  S.  356;  Coe  v.  East  &c.  Asso.,  134  N.  Y.  598;  s.  c.  45  N,  Y. 

E.  Co.,  52  Fed.  Eep.  531;    Leathers  St.  Eep.  784;  31  N.  E.  Eep.  613. 
V.    Janney,    41    La.   An.    1120;  s.  c. 
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such  a  contract  were  void  ab  initio  as  between  the  two  corpora- 
tions, it  would  be  void  as  to  the  other  parties  to  it. 

§  4080.  Contract  not  "Voidable  if  there  be  a  Quorum  of 
Directors  not  Directors  in  Both  Corporations. — We  may  con- 
clude further  that  if  a  contract  is  entered  into  between  two  cor- 
porations, some  of  the  directors  of  one  of  which  are  also  directors 
of  the  other,  the  contract  will  not  be  voidable,  in  the  absence 
of  fraud,  if  there  is  a  quorum  of  directors  in  both  corporations 
who  are  not  rendered  incompetent  to  act  by  reason  of  being 
directors  in  both  companies.^ 

§  4081.  Opposing  View  that  Such  Contracts  are  Voidable. 

A  contrary  and  better  view  is  that  such  contracts  are  void- 
able, although  there  was  a  quorum  in  each  board  of  directors 
who  were  not  directors  in  the  other.  This  view  is  founded 
upon  experience,  and  rests  upon  the  well-known  opportunities 
for  fraud  which  exist  where  all  the  members  of  each  contract- 
ing body  are  not  in  a  situation  to  think  and  act  freely  for  their 
own  constituents,  without  being  swayed  by  any  considerations 
in  behalf  of  the  other,  and  upon  the  right  of  those  directors 
who  are  disinterested  to  be  able  to  consult  with  a  full  board 
whose  allegiance,  like  their  own,  is  clear.^  Accordingly,  it 
has  been  held  that  a  contract  between  a  railroad  and  a  con- 
struction company  is  void,  in  the  sense  that  it  cannot  be  made 
the  foundation  for  equitable  relief,  when  any  of  the  directors 
of  the  railroad  company  are  members  of  the  construction 
company;  and  that  the  fact,  of  long  acquiescence  on  the  part  of 
the  stockholders  of  the  railroad  company  makes  no  difference.' 

'  United  States  Eolling  Stock  Co.  s.  c.  1  McCrary  (U,  S.),  392,  and  2  Fed. 

V.  Atlantic  &c.  E.  Co.,  34  Ohio  St.  Eep.  887.  It  appeared  that  the  direct- 

450 ;  s.  c.  32  Am.  Eep.  380.    See  also  ors  of  the  railroad  company  received 

Booth  V.  Eobinson,  55  Md.  419 ;  Flagg  a  pecuniary  consideration  for  the  con- 

*.  Manhattan  E.  Co. ,  10  Fed.  Eep.  413.  tract.    See  also  Barr  v.  New  York  &c. 

'  Metropolitan  Elevated  Ey.  Co.  V.  E.  Co.,  5  N.  Y.  Supp.  623;   s.  o.  52 

Manhattan  Elevated  E.  Co.,  11  Daly  Hun  (N.  Y.),  555  (where  one  of  these 

(N.  Y.),  373;   s.  c.  14  Abb.  N.  Cas.  "  Credit  Mobilier"  arrangements  was 

(N.  Y.)  103.  set  aside) ;   also  Bunnel  v.   Empire 

'  Thomas  v.  Brownville  &c.  E.  Co.,  Laundry  Machinery  Co.,  24  N.  Y.  St. 

109  U.  S.  522;  affirming  on  this  point  675 ;  «.  c.  6  N.  Y.  Supp.  591. 
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§  4082.  "Voidalble  where  the  Same  Persons  are  Directors  in 
Both  Corporations. — Clearly,  a  contract  between  two  corpo- 
rations is  voidable  in  equity,  at  the  suit  of  either  corporation 
or  its  representative,  where  the  same  persons  were  directors 
in  both  corporations.^ 

§  4083.  Voidable  where  the  Sole  Contracting  Agent  is  an 
Officer  in  Both  Corporations. — Following  out  the  princij^le 
that  an  agent  cannot  act  in  a  double  and  antagonistic  capac- 
ity, in  which  his  personal  interests  are  opposed  to  that  of  his 
principal,^  ii  has  been  well  held  that  where  a  note  is  made  by 
the  directors  of  one  corporation  as  individuals,  and  transferred 
to  another  corporation,  but  one  of  the  makers,  who  figures  as 
payee  and  indorser,  is  the  president  of  both  corporations,  —  the 
latter  cannot  consent  to  any  arrangement  releasing  or  impair- 
ing the  individual  liability  of  himself  or  his  co-directors.' 

§  4084.  Corporate  Agent  Employed  by  the  Other  Contract- 
ing Party.  —  Although  the  law  does  not  permit  the  agent  of  a 
corporation  to  serve  two  masters,  it  has  been  held  that  an 
insurance  agent, who  is  also  employed  by  the  owner  of  prop- 
erty to  watch  it,  may  bind  the  company  by  a  policy  of  insur- 
ance thereon.* 

§  4085.  Such  Contracts  Validated  by  Acquiescence  and 
Ratification.  —  Such  contracts  being  valid  at  law,  and  only 
voidable  in  equity,  even  where  a  majority  of  the  directors 
of  both  companies  are  affected  by  this  dual  relation,  may 
become  valid  by  acquiescence  and  lapse  of  time,  on  the  theory 
of  a  ratification;  since  the  majority  of  the  corporation,  seeking 
to  disaffirm,  possess  implied  power  to  restrain  and  control  the 
action  of  the  minority,  and  if  the  contract  is  voidable  at  the 

'  Bill  V.  Western  Union  Tel.  Co.,  Bank,   41   Mich.   169;   s.   c.   32  Am. 

16  Fed.  Eep.  14.  Eep.  149. 

'  Stevenson  v.  Bay  City,  26  Mich.  *  Northrup  v.  Germania  Fire  Ins. 

44,  46.  Co.,  48  Wis.  420;  a.  e.  33  Am.  Eep. 

*  Gallery    v.    National    Exchange  815. 
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option  of  the  company,  the  majority  have  full  power  to  express 
the  company's  election  if  they  see  fit  to  do  so.* 

§  4086.  Director  or  Officer  may  be  Trustee  in  Corporate 
Mortgage.  —  An  ofificer  of  a  railroad  company  may  legally 
become  the  trustee  in  a  mortgage  given  by  the  company,  to 
secure  the  payment  of  its  bonds.^  It  i»  no  objection  to  the 
trust  deed  of  a  corporation  that  one  of  the  directors  was  made 
trustee,  he  also  joining  in  executing  the  deed.' 

§  4087.  Contract  with  Stockholder  not  Changeable  by 
Corporation  without  His  Consent.  —  The  power  of  the  corpo- 
ration to  contract  with  the  stockholder  being  once  conceded, 
it  is  plain  that  the  contracting  parties  must  be  regarded  as 
strangers  to  each  other;*  and  therefpre  the  contract  will  be 
unaffected  by  any  action  or  vote  of  the  corporation,  unless 
assented  to  by  the  contracting  party.*  Corporations  may  also 
contract  with  each  other,  although  the  constituent  members 
of  each  may  be  the  same  persons.* 

1  United  States  EoUing  Stock  Co.  and  1  McCrary  (TT.   S.),   S92;  post, 

V.  Atlantic  &c.  E.  Co.,  34  Ohio  St.  §  5314. 

450 ;  g.  c.  32  Am.  Eep.  380.    To  this  «  Ellis  v.  Boston  &c.  E.  Co.,  107 

principle  see  Twin-Lick   Oil  Co.  v.  Mass.  1. 

Marbury,  91  TJ.  S.  587.    That  such  »  Bassett    v.    Monte    Cristo     &c. 

contracts  may  be  ratified  by  the  stock-  Mining  Co.,  15  Nev.  293. 

holders,  see  Coe  v.  East  &c.  E.  Co.,  *  Hill  v.  Manchester   &c.  Co.,  2 

52  Fed.  Eep.  531 ;  Pneumatic  Gas  Co.  Nev.  &  M.  573 ;  s.  c.  5  Bam.  &  Adol.  866. 

V.  Berry,  113  TJ.  S.  322;  Leavenworth  '  American  Bank  v.  Baker,  4  Met. 

County  V.  Chicago  &c.   E.   Co.,  134  (Mass.)  164;  Longley «.  Longley Stage 

U.  S.  688 ;  affirming  g.  c.  25  Fed.  Eep.  Line  Co.,  23  Me.  39. 

219 ;  and  compare  Thomas  v.  Browns-  *  Canal  Bridge  v.  Gordon,  1  Pick. 

ville&c.E.  Co.,  109U.  S.  522;  affirm-  (Mass.)  297,  308;  «.  c.  11  Am.  Dec. 

ing  in  part,  g.   c.  2  Fed.  Eep.  877,  170. 
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GENERAL  VIEW   OF  THE  LIABILITY   OF   DIEEOTOES. 

Section  Section 

4090.  Status  of  directors  and  general     4095.  Liability  joint  or  several. 

nature  of  their  liability.  4096.  Director  may  be  jointly  liable 

4091.  Their  twofold  liability  for  non-  with  the  corporation. 

feasance  and  misfeasance.  4097.  Directors  not  necessarily  liable 

4092.  General  view  of  the  remedies  for  the  frauds  of  subordinate 

given.  agents  appointed  by  them. 

4093.  Evidence    of    acquiescence    to     4098.  What  knowledge  imputable  to 

charge  a  particular  director.  directors  and  officers. 

40^4.  Cases  illustrating  this  question. 

§  4090.  Status  of  Directors  and  General  Nature  of  their 
Liability.  —  In  order  to  understand  the  liability  of  directors, 
it  is  necessary  to  consider  the  various  relations  which  they 
occupy.  In  the  courts  of  law  they  are  generally  viewed  as 
agents  of  the  corporation:*  and  with  reference  to  this  relation 
the  corporation  is,  for  certain  purposes  of  convenience  in  the 
administration  of  justice,  viewed  as  an  artificial,  intangible 
body,  distinct  from  the  aggregate  body  of  its  shareholders.^ 
In  the  view  of  these  courts,  they  stand  towards  the  share- 
holders, whether  considered  separately  or  collectively,  as  mere 
strangers.  In  the  courts  of  equity,  which  look  more  to  the 
sense  and  substance  than  to  the  mere  form  of  things,  they 
are  viewed  as  trustees,  either  of  the  corporation  as  an  artificial 
body,  or  of  the  aggregate  body  of  the  shareholders.'  It  follows 
that,  for  any  failure  or  violation  of  the  duties  which  they  have 
assumed  towards  the  corporation,  the  latter  will  be  able  to 

'  Compare  ante,  §  3968.  Dartmouth  College  v.  Woodward,  4 

'  Bank    of    Augusta  v.  Earle,   13     Wheat.  (U.  S.)  518,  636. 
Pet.  (U.  S.)  519,  587;  Head  ti.Provi-  'Great    Luxembourg    E.    Co.   v. 

dencelns.  Co.,  2  Cranch  (U.  S.),127;     Magnay,  25  Beav.  586;    Gaskell   v. 

Chambers,  26  Beav.  360. 
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enforce  against  them  in  the  courts  of  law  such  remedies  as  a 
principal  may  usually  enforce  against  his  agent.  But  at  the 
same  time,  the  shareholders  have  not,  either  individually  or 
collectively,  any  remedies  which  they  can  enforce  against  the 
directors  in  the  courts  of  law;*  and  the  reason  is,  that  there 
is  no  privity  between  the  shareholders  and  directors,  in  the 
view  of  these  courts.  The  directors  are  agents  of  the  corpora- 
tion, and  not  agents  of  the  shareholders.  Again,  in  the  courts 
of  equity,  as  well  as  in  the  courts  of  law,  the  corporation  may 
enforce  against  the  directors  any  remedies  which  a  principal* 
may  ordinarily,  in  such  a  court,  enforce  against  his  agent; 
and  if  the  corporation  fails  or  refuses  to  enforce  against 
unfaithful  directors  the  remedies  which  it  may  have  against 
them,  one  or  more  of  the  shareholders  may,  suing  for  them- 
selves and  the  whole  body  of  shareholders,  claim  the  enforce- 
ment of  suitable  remedies  in  equity.^  The  courts  of  eqmty 
here  support  their  jurisdiction  upon  the  grounds  of  fraud  or 
trust,  as  the  case  may  be,  coupled  with  the  fact  that  there  is 
no  adequate  remedy  at  law.  A  court  of  law  turns  a  share- 
holder out  of  its  doors  when  he  sues  the  directors  for  a  breach 
of  their  official  duty,  on  the  ground  that  they  are  not  his  offi- 
cers, but  the  officers  of  the  artificial  body,  the  corporation.  A 
court  of  equity  opens  its  doors  to  receive  him,  on  the  ground 
that  the  unfaithful  directors  are  his  trustees,  and  for  the 
further  reason  that  he  has  been  turned  out  of  the  court  of  law. 

§  4091.  Their  Twofold  LiabUity  for  Ifon-feiasance  and 
Misfeasance.  —  Then,  again,  an  'agent  is  under  a  twofold  lia- 
bility for  wrongs  which  he  may  do  while  acting  in  the  course 
of  his  agency.  1.  He  is,  as  already  stated,  liable  to  his  prin- 
cipal for  breaches  of  the  duties  he  has  assumed  towards  him; 
or,  as  the  books  more  briefly  express  it,  for  non-feasance.  2. 
He  is  also  liable  for  trespasses,  frauds,  or  other  wrongs  which 
he  may  commit  against  third  persons  while  discharging  the 
duties  of  his  agency;  or,  as  the  books  more  briefly  express  it, 

1  Smith  V.  Hurd,  12  Met.  (Mass.)  371;  s.  c.  46  Am.  Dec.  690;  Thomp.  Ofi. 
Corp.  249.  »  Post,  §  4479. 
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for  misfeasance.  And  he  is  none  the  less  liable  for  acts  of  mis- 
feasance from  the  fact  that  his  principal  may  also  be  liable. 
If  the  wrong  was  done  in  the  course  of  his  agency,  or  if  it  was 
directly  authorized  by  his  principal,  he  and  his  principal  may 
be  both  liable  as  joint  tort-feasors}  Obviously  an  agent  may 
also  be  liable  to  his  principal  for  acts  of  misfeasance,  the 
same  as  to  a  stranger.  His  liability  may  be,  then,  concisely 
stated  to  be  this:  For  non-feasance,  or  for  non-execution  of 
the  duties  of  his  agency,  he  is  liable  only  to  his  principal,  or 
to  some  one  claiming  through  his  principal.  For  misfeasance 
or  wrongs  done  in  the  course  of  his  agency,  whether  within 
or  without  the  scope  of  his  authority,  he  is  liable  to  the  per- 
son injured,  whether  such  person  be  his  principal  or  a 
stranger.  By  keeping  in  mind  these  principles,  we  shall  be 
able  to  get  a  clear  idea  of  the  liability  to  which  directors  of 
corporations  may,  for  negligence,  frauds,  and  other  wrongs, 
subject  themselves;  to  whom  they  may  become  liable,  and 
the  manner  in  which  this  liability  may  be  enforced. 

§  4:092.  General  View  of  the  Kemedles  Given.  —  The  com- 
pany itself  has  a  remedy  against  its  directors,  for  negligence, 
fraud,  breaches  of  trust,  or  acts  done  in  excess  of  their  author- 
ity, either  at  law  or  in  equity,  according  to  the  nature  of  the 
wrong  done.''  For  acts  of  fraud  or  misfeasance,  done  by  direct- 
ors, whereby  shareholders  are  injured,  the  latter  have  an  action 
at  law,  on  precisely  the  same  grounds  as  other  strangers  would 
have.'  Shareholders  also  have  a  remedy  against  directors  for 
breaches  of  trust  committed  by  the  latter  where  the  corpora- 
tion refuses  to  pursue,  for  the  shareholder,  the  proper  remedy.* 
Strangers  have  any  appropriate  remedy  against  the  directors 
of  a  corporation  which  one  man  may  ordinarily  have  against 
another  in  the  ordinary  relations  of  civil  society,  not  resting 
in  contract.® 


'  Bruff  v.  Mali,  36  N.  Y.  200,  205;      358;  Salmon  v.  Eichardson,  30  Oonn. 
New  York  &c.  K.  Co.  v.  Schuyler,  34     360 ;  s.  c.  79  Am.  Dec.  255. 
N.  Y.  30;  Phelps  v.  Wait,  30  N.  Y.  '  Post,  §  4118. 

78 ;  Suydam  v.  Moore,  8  Barb.  (N.  Y. )  «  Post,  §  4475. 

*  Post,  §  4478.  "  Post,  §  4132,  et  seq. 
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§  4093.  Evidence  of  Acquiescence  to  Gharg'e  a  Particular 
Director.  —  What  circumstances  of  direct  acquiescence  in  the 
fraudulent  or  unlawful  acts  of  the  managing  body,  or  of  pas- 
sive negligence  in  failing  to  oppose  and  thwart  them,  will  be 
sufficient  to  charge  a  director,  must  be  resolved  according  to 
the  particular  facts  of  each  case.  A  director  who  was  an 
original  party  to  an  unlawful  scheme,  whereby  the  funds  of 
the  company  were  dissipated,  did  not  discharge  himself  from 
liability  b}"-  showing  that  he  afterwards  went  in  and  protested 
against  it,  and  did  nothing  more.  He  should  have  called  his 
colleagues  together,  laid  before  them  his  protest  in  a  forinal 
manner,  and  demanded  action  upon  it;  and,  if  necessary,  he 
should  have  filed  a  bill  to  restrain  the  illegal  action.^  A 
director,  who  was  not  a  party  to  the  original  unlawful  trarrs- 
action,  but  who  signed  a  check,  by  which  moneys  of  the  com- 
pany were  disbursed,  in  pursuance  of  it,  was  in  a  situation  no 
better.  Such  a  director  would  not  be  heard  to  say  that  the 
signing  of  the  check  was  a  mere  ministerial  act,  and  that,  at 
the  time  he  signed  it,  he  was  really  in  ignorance  of  the  nature 
of  the  transaction.  In  such  cases  the  law  will  not  excuse  neg- 
ligent ignorance.  He  being  under  a  duty  of  knowing,  his  lia- 
bility is  the  same  as  though  he  had  done  the  act  with  full 
knowledge.^  But  a  director,  whose  only  fault  was  passive 
negligence,  who  paid  no  attention  to  the  affairs  of  the  com- 
pany; who  had  but  a  vague  notion  of  what  was  going  on; 
who  trusted  everything  to  the  other  directors,  confided  in 
them,  and  took  it  for  granted  that  everything  was  all  right, — 
was  held  not  jointly  liable  with  the  others,  though  his  stand- 
ing in  a  court  of  equity  was  so  poor  that  he  would  be  charged 
with  the  costs  of  the  proceeding  against  himself.* 

§  4094.  Cases  Illustrating-  This  Question.  —  In  another  case, 
the  directors  of  a  company,  part  of  whose  business  it  was  to  make 
loans,  appointed  an  executive  committee.  The  committee,  in  order 
to  raise  the  price  of  shares,  bought  shares  in  the  name  of  the  secre- 
tary and  another,  and,  in  order  to  pay  for  them,  drew  checks  upon 

'  Joint-Stock     Discount     Co.     v.  '  Ibid.,  404,  405  (Brown's  case). 

Brown,  L.  E.  8  Eq.  381,  402.  '  Ibid.  (Gillespie's  case). 
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the  bankers  of  the  company.  These  checks  were  reported  to  a 
meeting  of  the  directors  as  having  been  drawn  for  loans.  They 
were  approved  by  the  directors,  and  the  money  was  paid  accord- 
ingly. There  was  evidence  that  the  transaction  was  explained  to 
some  of  the  directors;  but  one  of  them  was  present  during  a  part  of 
the  meeting  only,  and  had  no  knowledge  of  the  transaction.  It  was 
held,  reversing  the  Master  of  the  Rolls,  that  this  director  was  not 
liable  to  repay  the  money.'  The  American  codes  of  procedure, 
founded  upon  that  of  New  York,  blend  together  legal  and  equitable 
Temedies;  and,  where  one  rule  obtained  in  the  courts  of  law,  and  a 
different  rule  in  the  courts  of  equity,  they,  it  is  believed,  in  most 
cases,  preserve  the  rule  of  equity,  and  abolish  the  rule  of  law,  the 
rules  of  the  former  tribunals  being  more  flexible  and  better  adapted 
■to  the  attainment  of  exact  justice.  Accordingly  we  find  the  prin- 
ciple just  stated,  laid  down  and  applied  by  the  Court  of  Appeals  of 
New  York,  in  an  action  brought  against  the  directors  of  a  corpora- 
tion by  a  creditor,  who,  as  his  petition  alleged,  had  been  induced  to 
•give  credit  to  the  company  on  fraudulent  representations  made  by 
the  directors  as  to  its  capital.  As  to  one  of  the  defendants  there 
was  no  evidence  connecting  him  with  the  fraud,  except  the  mere 
fact  that  he  had  been  named  as  a  director  and  that  one  hundred 
shares  of  stock  had  been  issued  to  him.  Nevertheless,  the  court 
below  refused  a  nonsuit  as  to  him,  but  the  Court  of  Appeals  held 
this  to  be  error.  The  court  ruled  that  the  mere  fact  of  being  a 
director  was  not  per  se  sufiBcient  to  make  a  person  liable  for  the 
frauds  and  misrepresentations  of  the  active  managers  of  a  corpora- 
tion. Some  knowledge  of  and  participation  in  the  act  claimed  to  be 
fraudulent,  must  be  brought  home  to  him.  It  is  only  when  a 
director  lends  his  name  and  influence  to  promote  a  fraud  upon  the 
community,  or  is  guilty  of  some  violation  of  law,  or  other  mis- 
feasance, that  he  is  personally  liable."  It  was  conceded  that  where 
men  confederate  together  to  create  a  fraudulent  corporation  for 
the  purpose  of  swindling  the  public,  the  use  of  their  names  as 
directors  by  their  consent  would  present  a  different  quaetion;  and 
so  it  has  been  ruled.' 


1  Land  Credit  &c.  Co.  v.  Fermoy,  °  Hornblower  v.   Crandall,  7  Mo. 

L.  E.  5  Ch.  763 ;  reversing  s.  c.  L.  E.  App.  220 ;  s.  c.  affirmed,  78  Mo.  581  ; 

8  Eq.  7 ;  18  Week.  Eep.  109 ;  23  L.  T.  Watson  v.  Crandall,  7  Mo.  App.  233; 

(n.  s.)  439.  «.  c.  affirmed,  78  Mo.  583. 


"  Arthur  v.  Griswold,  55  N.  Y.  400. 
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§  4095.  Mability  Joint  or  Several.  —  In  cases  of  this  kind 
where  the  liability  arises  from  the  -wrongful  act  of  the  parties, 
each  is  liable  for  all  the  consequences;  there  is  no  right  of 
contribution  among  them,^  though  the  case  against  each  is 
distinct,  depending  upon  the  evidence  against  him.  It  is  not, 
therefore,  necessary  to  make  all  the  directors  parties  who  may 
have  more  or  less  joined  in  the  act  complained  of.^ 

§  4096.  Director  may  be  Jointly  Liable  with  the  Corpora- 
tion.— ;It  is  familiar  doctrine  in  the  law  of  agency  that  for 
acts  of  misfeasance,  that  is,  for  wrongs  or  frauds  committed  by 
an  agent  in  the  course  of  his  agency,  to  the  injury  of  a  third 
person,  such  person  may  maintain  an  action  jointly  against 
the  agent  and  his  principal,  or  he  may  proceed  severally 
against  either.^  In  such  cases  it  will  be  no  defense  for  the 
agent  to  say,  "  my  principal  authorized  the  wrongful  act." 
The  law  will  hold  the  actor  responsible  and  remit  him  to  his 
principal  for  indemnity.  This  doctrine  applies  in  cases  of 
frauds  committed  by  directors  of  corporations  whereby  third 
persons  are  injured.  If  the  fraud  is  one  imputable  to  the 
company,  the  person  injured  may  maintain  a  bill  in  equity 
against  the  corporation  and  the  directors  for  the  reparation 


'  Merryweather  v.  Nixan,  8  T.  E.  Beadles  v.  Buroli,  10  Sim.  332 ;  Oon- 

186;    Peck    v.  Ellis,  2    Johns.    Oh.  sett  «.  Bell,  1  Younge  &  C.  569. 

(N.  Y.)   131;  Cakes  v.  Spaulding,  40  '  Phelps  v.  Wait,    30   N.  Y.   78; 

Vt.   347;     s.   c.  94    Am.  Dec.    404;  Wright  ».  Wilcox,  19  Wend.  (N.  Y.) 

Spaulding  v.  Cakes,  42  Vt.  343.    TJn-  343 ;  8.  c.  32  Am.  Dec.  507 ;  Suydam  v. 

less  the  act  which  rendered  the  di-  Moore,  8  Barh.  (N.  Y.)  358;  Montfort 

'y\ectors  liable  was  not  in  itself  illegal,  v.  Hughes,  3  E.  D.  Smith  (N.Y.),  591 ; 

but  merely  ultra  vires:  Ashhurst  v.  Hewett  i).  Swift,  3  Allen  (Mass.),  420. 

Mason,  L.  E.  20  Eq.  225.    As  to  con-  Some  cases  which  make  seeming  ex- 

tribution  where  the  liability  is  stat-  ceptions  to  this  rule  were  those  in 

utory,  see  jfcsi,  §  4377.  which  the  duty,  the  violation  of  which 

^  Attorney-General  v.  Wilson,  1  was  laid  as  the  foundation  of  the 
Craig  &  P.  1,  28;  s.  c.  10  L.  J.  (Oh.)  action,  was  owed  by  the  agent  to  his 
53;  4  Jur.  1174;  7  L.  J.  (Ch.)  6;  principal,  and  not  to  the  plaintiff. 
Charitable  Corporation  v.  Sutton,  2  Campbell  v.  Portland  Sugar  Co.,  62 
Atk.  400;  8.  c.  9  Mod.  349;  Land  Me.  552;  s.  c.  16  Am.  Eep.  503.  Par- 
Credit  Co.  V.  Fermoy,  L.  E.  5  Ch.  sons  w.  Winchell,  5  0ush.  (Mass.)592; 
763;  FrankUn  Fire  Ins.  Co.  «;.  Jen-  s.  c.  52  Am.  Dec.  745,  — denies  the 
kins,  3  Wend.  (N.  Y.)  130.  Compare  doctrine  of  the  text. 
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of  the  injury/  and  possibly  an  action  at  law  would  lie  under 
similar  circumstances.  But  it  would  be  an  action  ex  contractu; 
an  action  at  law  will  not  lie  against  a  corporation  for  deceit.'' 
If,  on  the  other  hand,  an  officer  of  a  corporation  directs  or 
authorizes  a  tort  to  be  committed  by  a  servant  of  the  corpora- 
tion, he  will  be  liable  equally  with  the  corporation."  This  is 
analogous  to  the  principle  declared  in  many  cases,  that  where 
the  act  which  is  the  subject  of  the  action  is  one  of  positive 
mi^easance,  and  not  a  mere  omission  of  duty  on  the  part  of 
an  agent,  employe,  or  servant,  the  latter  will  be  liable  to  a 
third  person  for  injuries  resulting  therefrom,  in  like  manner 
as  the  principal  or  master  will  be  liable.*  But  it  has  been 
held  that  the  president  of  a  corporation  is  not  liable  to  an 
action  for  a  personal  injury, merely  by  reason  of  the  fact  of 
his  having  transmitted  an  order  of  the  corporation  to  a  servant, 
who,  in  executing  it,  has  used  illegal  force;  otherwise,  if  the 
order  has  been  issued  by  him  on  his  own  responsibility .°  This 
is  in  conformity  with  the  rule  which  exonerates  an  interme- 
diate servant,  where  the  injury  has  been  committed  by  a 
servant  subordinate  to  him  under  circumstances  that  would 
make  the  immediate  actor  and  the  ultimate  principal  liable.^ 
For  instance,  the  selectman  of  a  town  will  not  be  liable  for 
the  trespass  of  a  servant,  unless  he  directed  or  authorized  it.' 

§  4097.  Directors  not  Necessarily  lilable  for  the  Frauds  of 
Subordinate  Agents  Appointed  by  Them.  —  It  is  a  rule  in  the 
law  of  agency  that  an  agent  is  not  liable  for  the  wrongs  com- 
mitted by  a  subordinate  agent  appointed  and  controlled  by 

^  Ee  Kational  Bank,  L.  E,  10  Eq.  655.    See   also   Gary  v.  Webster,  1 

298.  Strange,  480 ;  Montfort  v.  Hughes,  3 

''New   Brunswick  &c.   E.   Co.  v.  E.D.  Smith  (N.  Y.),  591;  Suydam  jj. 

Oonybeare,   9  H.  L.  Gas.   725,  740;  Moore,  8  Barb.  (N.  Y.)  358;  Phelps  ^). 

Western  Bank  of  Scotland  v.  Addle,  Wait,  30  N.  Y.  78. 
L.  E.  1  H.  L.  (Sc.)  145,  157.  "  Hewett  v.  Swift,  3  Allen  (Mass.), 

'  Peck  V.  Cooper,  112  111.  192 ;  g.  c.  420.    Compare  Bath  v.  Gaton,  37  Mich. 

54  Am.  Eep.  231.  199. 

*  Harriman  v.  Stowe,  57  Mo.  93.  «  Stone  v.    Cartwright,    6    T.  E. 

The  distinction  is  taken  by  Lord  Holt  411. 

in  the  leading  case  of  Lane  t;.  Cotton,  '  Bacheller    v.  Pinkham,  68    Me. 

12  Mod.  489 ;   s.c.l  Ld.  Eaym.  646,  253. 
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him,  unless  the  evidence  shows  that  he  authorized  the  wrong, 
or  in  some  way  participated  in  it.  The  reason  is  that  the 
agent  doing  the  wrong  is  not  his  agent,  but  the  agent  of  the 
common  principal.  The  doctrine  of  respondeat  superior  does 
not  apply  to  him,  but  to  the  principal.  If  the  intermediate 
agent  has  been  guilty  of  negligence  in  selecting  an  unfit  sub- 
ordinate agent,  this  is  merely  a  breach  of  duty  to  his  principal, 
for  which  he  is  answerable  to  him,  and  not  to  another  person. 
This  doctrine  has  been  applied  where  the  intermediate  agent 
was  a  steward  or  manager  of  mines,^  the  president^  or  general 
agent'  of  a  corporation,  the  selectman  &f  a  town,*  and  the  cap- 
tain of  a  vessel.^  When,  therefore,  the  directors  of  a  company 
appointed  certain  brokers  the  agents  of  the  company  to  sell, 
for  the  account  of  the  company,  certain  debentures  of  the 
company,  and  the  brokers,  unknown  to  one  of  the  directors, 
in  order  to  effect  the  sale,  put  forth  false  and  fraudulent  state- 
ments concerning  the  standing  of  the  company,  whereby  the 
plaintiff  was  deceived  into  investing  in  the  debentures,  which 
turned  out  to  be  worthless,  it  was  held  that  the  plaintiff  could 
not  maintain  an  action  for  the  damages  thus  sustained,  against 
this  director.*  But  circumstances  may  exist  which  will  charge 
the  directors,  although  they  did  not  know  of  the  fraud  at  the 
time  it  was  committed.  This  will  happen  where  the  directors 
personally  and  knowingly  derived  a  benefit  from  the  fraud. 
Here  the  subordinate  agents  who  committed  the  fraud  become 
in  a  sense  the  agents  of  the  directors.' 

§  4098.  What    Knowledge   Imputable  to    Directors    and 
Officers.  —  The   directors  of  a  corporation   are  conclusively 

1  Stone  V.  Cartwright,  6  T.  E.  411.  '  Upon  these  grounds  in  the  case 

=  Hewitt  V.  Swift,  3  Allen  (Mass.),  just  cited  some  of  the  directors  were 

420.  charged  and  one  of  them  discharged ; 

*  Bath  V.  Caton,  37  Mich.  199.  but  the  learned  judges  were  not  alto- 

*  Bacheller    v.  Pinkham,   68  Me.  gether  agreed  in  the  reasons  they  gave 
253.  for    their   conclusions,   and    Cotton, 

'  Nicholson  v.  Mounsey,  15  East,  L.  J.,  dissented  from  so  much  of  the 

384.  judgment  as  discharged  the  director 

"  "Weir  V.  Barnett,  3  Ex.  Div.  32;  who  derived  no  personal  benefit  from 

affirmed  on  appeal,  3  Ex.  Div.  238.  the  transaction. 
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chargeable  with  knowledge  of  the  statute  under  which  the  cor- 
poration is  organized  and  from  which  it  derives  its  powers;* 
and,  Indeed,  all  persons  who  join  a  corporation  are  presumed 
to  acquaint  themselves  with  its  constitution  and  by-laws." 
Clearly,  an  officer  and  stockholder  of  a  corporation  is,  by  rea- 
son of  his  position,  prima  facie  chargeable  with  knowledge  of 
the  customs  and  usages  of  the  corporation;'  though  it  has  been 
held  that  a  director,  and  for  stronger  reasons,  a  mere  stock- 
holder, is  not  chargeable,  as  matter  of  law,  with  actual  knowl- 
edge of  the  business  transactions  of  the  corporation,  or  of  the 
contents  of  its  books  and  papers.*  It  seems  to  be  a  principle 
(3f  the  law  that  where  several  persons  act  jointly,  whether  in 
respect  of  their  own  business,  or  as  agents  for  another,  the 
knowledge  acquired  by  one  of  them,  while  so  acting,  with  ref- 
erence to  the  subject-matter  of  their  joint  action,  will  be  im- 
puted to  all.° 

'  Van  Etten  v.  Eaton,  19  Mich.  187,  §  5234.    It  has  been  held  that  notice 

193.    Therefore,  their  failure  to  make  to  a  corporation  is  notice  to  its  officers 

and  publish  a  report  required  by  such  in  respect  to  defects  in  the  title  to 

statute  is  presumed  to  have  been  in-  promissory  notes  transferred  by  the  cor- 

tentional.    Ibid.  poration  to  them.    Nelson  v.  Welling- 

'  Belle-yille  Mutual  Ins.  Oo.  v.  Van  ton,  5  Bosw.  (N.  Y.)  178. 

Winkle,  12  N.  J.  Eq.  333.  »  Lyman  v.  Bank  of  TJ.  S.,  12  How. 

»  Fraylor  v.  Sonera  &c.  Co.,  17  Cal.  (U.  S.)  225 ;  affirming  s.  c.  1  Blatchf . 

594.  (XJ.  S.)  297  (where  certain  directors 

*  Eudd  V.  Eobinson,  126  N.  Y.  113 ;  made  a  joint  purchase,  and  the  knowl- 

12  L.  E.  A.  473;  s.  c.  22  Am.  St.  Eep.  edge  of  some  was  imputed  to  all). 

816;  9Eail.  &Corp.  L.  J.428;26N.  E.  Compare  Perry  v.  Simpson  Water- 

Eep.  1046 ;  Briggs  v.  Spaulding,  141  proof  Man.  Co.,  37  Conn.  520. 
U.   S.   132.    See  ante,   §  1081;   post, 
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CHAPTER    LXXX. 

LIABILITY   OF  DIEEOTOES   FOE   NEGLIGENCE. 

Sbction  Section 

4100.  Directors  may  be  liable  for  neg-     4107.  Their  liability  for  the  acts  of 

ligence.  subordinates. 

4101.  Distinction,  in  respect  of  this     4108.  Their  liability  for  negligent  ig- 

Uability,  between  discretion-  norance. 

ary  and  ministerial  acts.  4109.  Liability    for     negligent     acts 

4102.  Not    liable    for    discretionary  which  are  ultra  vires. 

acts:   liable  for  gross   negli-  4110.  Effect  of  acquiescence   on  the 
gence  in  respect  of  ministe-  part  of  the  shareholders, 

rial  duties.  4111.  Liability  of  directors  for  each 

4103.  Not  liable  for  mistakes  of  judg-  other's  acts. 

nient.  4112.  Liability  of  ex  officio  members 

4104.  Bound    to     exercise    ordinary  for  each  other's  acts. 

business  diligence.  4113.  Application  of  these  principles 

4105.  Such  negligence  judged  by  what  to  banking  corporations. 

standard :  by  judge  or  jury.         4114.  Indictment  of  directors  for  neg- 

4106.  Eesponsible  for  losses  happen-  ligent  failure  to  perform  offi- 

ing  through  gross  negligence.  cial  duties. 

§  4100.  Directors  may  be  Liable  for  Wegrlig'ence. — Sub- 
ject to  the  qualifications  hereafter  atated,  — qualifications  which 
render  the  rule  of  little  value  to  stockholders  or  creditors, — 
the  directors  of  a  corporation  are  bound  to  administer  its 
affairs  according  to  the  terms  of  its  charter  or  governing  stat- 
ute, with  diligence  and  in  good  faith;  and  if  they  fail  in 
either  respect  they  are  liable  to  the  party  in  interest  who  is 
injured  by  it,  for  a  breach  of  trust,  and  may  be  made  to 
account  with  him  in  a  court  of  chancery.'  It  has  been  said 
that  if  they  neglect  to  perform  the  acts  which  are  within  their 
authority,  and  which  they  ought  to  perform,  neither  a  court 

'  Hodges  V.  New  England   Screw  Baker,  34  How.  Pr.  (N.  Y.)  180;  and 

Co.,  1  E.  I.  312 ;  s.  c.  53  Am.  Dec.  624 ;  Winter  v.  Baker,  34  How.  Pr.  (N.  Y.) 

Bank  of  St.  Mary's  v.  St.   John,  25  183.    There  is  a  valuable  note  on  this 

Ala.     566.     Compare     Patteson    v.  subject  in  28  Cent.  L.  J.  286, 
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of  law  nor  of  equity  will  allow  them  afterwards  to  take 
advantage  of  their  own  neglect.'  They  are,  therefore,  liable, 
affirmatively  or  negatively,  to  some  extent  at  least,  for  losses 
happening  through  their  negligence.  Statutes  have  frequently 
been  enacted  in  coniirmation  of  this  principle.'' 

§  4101.  Distinction,  in  Respect  of  This  Liability,  between 
Discretionary  and  Ministerial  Acts.  —  In  respect  of  the  lia- 
bility of  the  directors,  trustees,  or  other  managing  board  of  a 
corporation  for  negligence,  we  may  take  a  distinction  between 
acts  done  by  such  officers  in  their  judicial  or  legislative  capac- 
ity (if  such  expressions  may  properly  be  used),  as  to  which 
they  are  called  upon  to  exercise  a  discretion,  and  acts  which 
are  merely  ministerial.  This  distinction  is  of  constant  appli- 
cation in  determining  the  liability  of  municipal  corporations,' 
and  public  officers*  for  negligence;  though  it  is  not  much 
resorted  to  in  the  cases  of  directors  of  private  corporations. 
For  mere  errors  of  judgment  by  the  officers  of  a  private  cor- 
poration, by  which  damage  has  been  done  to  a  member  of  a 
corporation,  an  action  at  law  does  not  lie;  for,  to  give  such  an 
action  would  be  to  destroy  the  discretion  vested  in  them, by 
making  it  subject  to  revision  in  the  judicial  courts.  To  war- 
rant such  an  action  it  must  appear  that  the  act  complained  of 
was  willful  and  malicious,  and  done  for  the  purpose  of  injuring 
the  plaintiff."  When,  therefore,  certain  officers  of  a  corpora- 
tion, sitting  as  jurors,  according  to  the  constitution  of  the 
company,  forfeited  the  franchises  of  one  of  the  members  of 
the  company  on  account  of  his  refusal  to  pay  a  fine  which 
had  been  levied  upon  him,  it  was  held  that  an  action  for  the 
damages  thus  inflicted  upon  him  would  not  lie,  although  the 
proceeding  which  resulted  in  the  forfeiture  was  irregular,  so 
much  so  that  the  court  of  Queen's  bench  had  awarded  a  m,an- 
damus  to  restore  the  plaintiff  to  his  privileges;  the  ground  of 


»  Bargate  v.  Shortridge,  5  H.  L.Cas.  297;  g.  c.  24  L.  J.  Oh.  457. 
'See   for    example,     Eev.    Stats.  *  2  Thomp.  JSTeg.,  p.  815. 

Ohio,  1880,  §  3314.  *  Harman  v.  Tappenden,  1   East, 

5  2  Thomp.  Neg.,  p.  731.  555. 
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the  decision  being  that  the  proceedings  which  resulted  in  the 
forfeiture  involved  simply  a  mistake  to  which  no  malicious 
motives  were  imputable.*  The  liability  of  such  officers  for 
official  acts  which  result  in  injuries  to  members,  is  closely 
analogous  to  that  of  judges  of  elections;  and  in  the  case  cited, 
Lord  Kenyon  quoted  from  such  a  case,  and  based  his  reason- 
ing upon  it.'' 

§  4102.  Not  liiable  for  Discretionary  Acts:  Liable  for 
Gross  Negligence  in  Respect  of  Ministerial  Duties.  —  With 
respect  to  the  liability  of  the  directors  of  a  corporation  to  the 
corporation  itself,  it  is  supposed  that  we  must  recur,  for  the 
solution  of  all  questions  which  may  arise,  to  the  general  doc- 
trines which  govern  the  liability  of  agents  and  mandataries. 
■It  is  also  supposed  that  these  rules,  being  rules  of  right,  and 
not  rules  of  procedure,  are  equally  and  uniformly  applied, 
whether  the  question  arises  in  a  court  of  law  or  in  a  court  of 
equity.  It  cannot  be  that,  in  respect  of  a  matter  which  so 
vitally  concerns  the  interests  of  men  engaged  in  mercantile 
pursuits,  there  is  one  rule  of  right  in  a  court  of  law,  and 
another  rule  of  right  in  a  court  of  equity.  We,  therefore,  find 
substantially  the  same  rules  applied  in  Godbold  v.  Branch 
Bank  of  Mobile,'  which  was  an  action  at  law  by  a  corporation 
against  its  directors  for  negligence,  and  in  Spering's  Appeal,* 
which  was  a  bill  in  equity  by  the  trustee  of  an  insolvent  cor- 
poration to  charge  the  directors  on  the  same  ground.  These 
rules  are:  1.  Where  directors  are  clothed  with  a  discretion, 
they  are  not  responsible  to  the  corporation  for  damages  flow- 
ing from  an  exercise  of  this  discretion,  however  erroneous 
their  exercise  of  it  may  have  been.  2.  In  respect  of  their 
ministerial  duties,  they  are  not  responsible  to  the  corporation 


1  Harman  v.  Tappenden,  1  East,  a  company  a  license  to  do  business 

655.  unless  lie  acts  corruptly,  his  action 

^  Namely,   tlie  case  oi    Drewe  v.  being  judicial.    State  v.  Thomas,  88 

Coulton,  set  out  in  the  note  in  1  East,  Tenn.  491 ;  s.  c.  12  S.  W.  Eep.  1034. 
563.    On  the  same  ground  the  insur-  '  11  Ala.  191 ;  s.  c.  46  Am.  Dec.  211. 

ance  commissioner  of  a  State  is  not  *  71  Pa.  St.  11,  24;  s.  c.  10  Am. 

personally  liable  for  refusing  to  grant  Eep.  684. 
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for  anything  short  of  gross  negligence,  non-attendance,  and 
fraud,  whereby  frauds  have  been  perpetrated,  or  the  property 
of  the  corporation  embezzled  or  wasted.^  The  leading  case 
establishing  this  doctrine  is  Colt  v.  Woollaston.*  An  able 
exposition  of  it  is  also  found  in  Percy  v.  Millaudon,'  which  is 
a  case  of  high  authority.* 

§  4103.  Not  liiable  for  Mistakes  of   Judgment.  —  As  the 

directors  impliedly  stipulate  with  the  stockholders  to  give  no 
more  than  good  faith  and  ordinary  or  reasonable  care,°  it  fol- 
lows that  they  are  not  liable  for  losses  happening  through 
mere  mistakes  of  judgment,  whether  in  respect  of  discretion- 
ary or  ministerial  matters.^  It  has  been  said  that  they  are 
not  liable  for  mistakes  of  judgment  although  so  gross  as  to 
appear  absurd,  if  honest  and  within  the  scope  of  their  powers, 
— especially  when  acting  under  the  advice  of  counsel.'  It 
has  also  been  said  that,  to  render  them  liable,  the  acts  must 
be  so  grossly  wrong  as  to  warrant  the  imputation  of  fraud,  or 
the  want  of  the  necessary  knowledge  for  the  performance  of 
the  duty  assumed  by  them,  on  accepting  the  agency.'  There- 
fore no  recovery  can  be  had  against  the  directors  of  a  bank 
for  losses  sustained  by  mere  errors  in  judgment  in  purchas- 
ing under  execution  and  foreclosure  sales,  in  an  attempt  to 


1  Henry  v.  Jackson,  37  Vt.  431,  is  Spering's  Appeal,  71  Pa.  St.  11;  s.  c. 

also  a  good  illustration  of  the  rule  10  Am.  Eep.  684;  Thomp.  Off.  Corp. 

stated  in  the  text.    To  the  same  effect,  233;  Briggs  ti.  Spaulding,  141    U.  S. 

see  Smith  v.  Prattville  Man.  Co.,  29  132;  Smith  v.  Prattville  Man.  Co.,  29 

Ala.  503;  Neall  v.  Hill,  16  Cal.  145,  Ala.  503;  Witters  v.  Sowles,  31  Fed. 

161 ;  s.  c.  76  Am.  Dec.  508.  Eep.  1 ;    Hodges    v.    New    England 

'  2  P.  Wms.  154.  ScrewOo.,  1 E. 1. 312;  s. c. 53 Am.  Dec. 

'  8  Mart.  (n.  s.)  68.  624;  s.  c.  on  second  appeal,  3  E.  I.  9; 

*  It  is  quoted  with  approval  in  Godbold  v.  Branch  Bank,  11  Ala.  191 ; 
Story  on  Bailments,  §  173  a;  Whart.  «.  c.  46  Am.  Dec.  211 ;  Ee  New  Mash- 
on  Neg.,  §  510,  and  in  Steamboat  New  onaland  Exploration  Co.  [1892]  3  Oh. 
World  V.  King,  16  How.  (U.  S.)  469.  577;  Overend  &  Gurney  Oo.  v.  Gibb, 

6  Post,  §  4104.  L.   E.  5  H.  L.  480 ;   affirming  s.  c. 

'  Wallace  v.  Lincoln  Savings  Bank,  L.  E.  4  Oh.  701. 

89  Tenn.  630;  s.  c.  24  Am.  St.  Eep.  '  Spering's  Appeal,  sttpm. 

625 ;  9  Eail.  &  Oorp.  L.  J.   482 ;   15  »  Godbold  v.  Branch  Bank,  11  Ala. 

S.  W.  Eep.  448;  4  Bkg.  L.  J.  249;  191;  s.  c.  46  Am.  Dec.  211. 
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save  debts  due  the  bank.^  Nor  can  directors  of  a  national 
bank  be  made  liable  for  the  debts  of  a  bank,  for  an  error  or 
misstatement  innocently  made  by  him  in  a  report  of  the  con- 
dition of  the  bank;^  nor  for  losses  to  the  bank,  caused  by 
declaring  dividends  based  on  an  error  of  judgment  as  to  the 
value  of  assets;  nor  for  losses  on  loans  and  discounts  made 
in  good  faith  but  resulting  in  loss;'  nor  for  making  invest- 
ments on  doubtful  or  insufficient  security;*  nor  for  purchas- 
ing under  execution  and  foreclosure  sales  in  attempting  to 
save  the  debts  due  to  the  corporation;^  nor  for  the  failure  of 
a  bank  in  which  they  deposit  funds  of  the  corporation  in 
good  faith  and  which  was  in  good  credit  at  the  time;'  nor 
for  failing  to  require  their  president  to  furnish  a  bond  to 
secure  the  faithful  discharge  of  his  official  duties.' 

§  4104.  Bound  to  Exercise  Ordinary  Business  Diligrence. — 

The  measure  of  care,  skill,  and  diligence  required  of  the  di- 
rectors of  a  corporation  is,  stated  generally,  such  as  a  prudent 
man  exercises  in  the  conduct  of  his  own  affairs,  and  this  must 
be  determined  in  each  case  in  view  of  all  the  circumstances.' 
While,  as  hereafter  seen,  a  class  of  decisions  places  the  liability 
of  directors  under  this  head  on  a  ground  more  favorable  to 
them,  by  restraining  it  to  cases  of  gross  and  habitual  negli- 

'  Wallace  i;.  Lincoln  Savings  Bank,  '  Stewart  v.  Lee&c.  Asso.,64  Mias. 

89  Tenn.  630;  s.  c.  24  Am.  St.  Eep.  499;  s.  c.  1  South.  Eep.  743. 

625;  9  Bail.  &  Corp.  L.  J.  482;  15  '  Williams  v.  HalHard,  38  N.  J. 

S.  W.  Bep.  448;  4  Bkg.  L.  J.  249.  Eq.  373. 

*  Briggs  V.  Spaulding,  141   IT.  S.  »  Scott  v.  Bepevster,  1   Edw.  Ch. 
132.  (N.  Y.)  513 ;  Hun  ,.".  Gary,  82  N.  Y.  65 ; 

*  Witters «.  Sowles,  31  Fed.  Eep.  1.      a.  c.  37  Am.  Hep.  546;  Brinkerhoff «. 
■"  North  Hudson  Mut.  &c.  Asso.  v.      Bostwick,  88  K.  Y.  52;   Marshall  v. 

Ohilds*  82  Wis.  460;  s.  c.  33  Am,  St.  Farmers'  &c.  Bank,  85  Va.  676;  s.  c. 

Eep.  57;   52  N.  W.  Eep.  600;  AVill-  17  Am.  St.  Eep.  84;  Bank  v.  Hill,  56 

iams  V.  McDonald,  37  N.  J.  Eq.  409;  Me.  385;  s.  c.  96  Am.  Dec.  470;  Sav- 

Williams  v.  Halliard,  38  N.  J.  Eq.  ings  Bank  v.  Caperton,  87  Ky.  306; 

373.  s.  c.  12  Am.  St.  Eep.  488;  Williams  v. 

'  Wallace  v.  Lincoln  Savings  Bank,  McKay,  40  N.  J.  Eq.  189 ;  g.  c.  53  Am. 

89    Tenn.    630;    s.   c.    24   Am.    St.  Eep.  775 ;  Delano  f.  Case,  121  111.  247 ; 

Eep.  625;  9  Bail.  &  Corp.  L.  J.  482;  ».  c.  2  Am.  St.  Eep.  81;  17  111.  App. 

4  Bkg.  L.  J.  249 ;  15  S.  W.  Bep.  531 ;  Corbett  v.  AVoodward,  5  Sawyer 
448.  (U.  S.),  403,  416. 
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gence,  non-attendance,  and  inattention  to  their  duties,^  yet 
none  of  the  decisions  exact  more  than  reasonable  business 
knowledge  and  skill,  strict  good  faith,  and  a  reasonable  meas- 
ure of  care  and  diligence  under  the  circumstances  of  the  par- 
ticular case.^  Although  being  engaged  in  the  management 
of  what  is  partly  and  sometimes  wholly  their  own  property, 
they  generally  serve  without  compensation,  and  do  not  im- 
pliedly eugage  to  give  their  whole  time  to  the  service,  yet  the 
measure  of  care  required  of  them  is  no  doubt  that  of  an  ordi- 
nary bailee  for  hire,  and  not  that  of  an  insurer  of  the  property 
coming  into  their  hands.  This  follows  from  the  principle 
that  they  are  agents  of  the  corporation;  and  this  is  the  meas- 
ure of  liability  imposed  upon  the  ministerial  officers  and 
agents  of  corporations,  and  also  upon  the  agents  of  natural 
persons  who  receive  a  compensation  for  their  services.' 
Directors  of  a  bank,  for  instance,  must  exercise  ordinary  care 
and  prudence  in  the  administration  of  the  affairs  of  the  bank — 
Buch  degree  of  care  as  ordinarily  prudent  and  diligent  men 
would  exercise;  and  in  determining  this,  the  restrictions  of 
the  statutes  and  the  usages  of  business  are  to  be  taken  into 
account.*  Another  court  says  that  reasonable  conformity  to 
the  customs  and  methods  in  vogue  among  prudent  bankers  is 
the  degree  of  diligence  required  of  them.*     This  rule  of  lia- 

1  Post,  §  4106. 

'  Smith  V.  Prattville  Man.  Co.,  29  49Am.Eep.  739,  and  many  cases  there 

Ala.   503 ;   Hodges  v.  New  England  cited.    Upon  the  guardian  of  the  es- 

Screw  Co.,  1  E.  1.312;  s.  c.  53  Am.  tate  of  an  infant :  Slauter  d.  Favorite, 

Dec.  624;  3  E.I. 9;  Godbold «. Branch  107  Ind.  291,  g.  c.  57  Am.  Eep.  106; 

Bank,  11  Ala.  191 ;  s.  c.  46  Am.  Dec.  State  v.  Greensdale,  106  Ind.  364;  «.  c. 

211;  Spering's  Appeal,  71  Pa.  St.  11;  55  Am.  Eep.  753.    And  upon  smattor- 

«.  c.  10  Am.  Eep.  684;  Thomp.  Off.  nei/ in  respect  of  the  custody  of  money 

Corp.  233.    Compare  United  Soc.  v.  collected  far  his  client:   Naltner  v. 

Underwood,  9  Bush  (Ky.),  609 ;  s.  c.  Dolan,  108  Ind.  500 ;  s.  c.  58  Am.  Eep. 

15  Am.  Eep.  731.  61. 

*  Such  is  the  measure  of  liability  *  Briggs  v.   Spaulding,  141  U.  S. 

imposed  upon  the  secretary  of  a  build-  132 ;  s.  c.  10  Bail.  &  Corp.  L.  J.  62 ;  5 

ing  association:  Mowbray  v.  Antrim,  Bkg.  L.  J.  41. 

123  Ind.  24;  g.  c.  20  N.  E.  Eep.  858.  »  Wallace  ».  Lincoln  Savings  Bank, 

Upon  an  executor  or  administrator  in  89  Tenn.  630 ;  g.  c.  24  Am.  St.  Eep. 

respectof  the  investment  of  the  estate:  625;  9  Eail.   &  Corp.  L.  J.  482;   15 

Norwood  V.  Harness,  98  Ind.  134;  «.  c.  S.  W.  Eep.  448. 
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bility  exonerates  the  directors  from  mere  mistakes  of  judgment, 
on  the  one  hand,*  and  leaves  them  liable  for  gross  negligence 
on  the  other.^  In  legal  nomenclature  the  expressions  "reason- 
able care"  and  " ordinary  care"  are  generally  regarded  as  mean- 
ing the  same  thing;  and  it  was  evidently  upon  this  conception 
that  a  majority  of  the  Supreme  Court  of  Illinois  held  that 
bank  directors  are  trustees  for  the  depositors  as  well  as  for 
the  stockholders,  and  in  the  exercise  of  their  trust  are  bound 
to  the  observance  of  ordinary  care  and  diligence,  and  are 
hence  liable  for  losses  resulting  from  the  non-observance  of 
such  care  and  diligence.'  In  like  manner,  the  Supreme  Court 
of  Tennessee  have  reasoned  that  the  diligence  required  of 
directors  of  corporations  in  the  discharge  of  their  duties  is 
that  exercised  by  prudent  men  in  their  own  affairs,  being  that 
degree  of  diligence  characterized  as  ordinary.* 

§  4105.  Such  Ifegligence  Judgred  by  What  Standard — By 
Judge  or  Jury. — In  all  these  cases,  then,  the  question  is,  have 
directors  been  guilty  of  negligence  of  a  gross  and  flagrant 
character?  Whether  they  have  or  not,  must  always  be  a  ques- 
tion of  fact  depending  upon  the  circumstances  of  each  case.* 
No  rule  can,  therefore,  be  laid  down  by  which  to  solve  it. 
But,  whilst  this  is  true,  it  is  none  the  less  true  that  some 
standard  ought,  if  possible,  to  be  adopted  for  a  guide  in  solv- 
ing it.  This  standard,  obviously,  ought  not  to  be  the  exacting 
standard  of  the  legal  scholar.  Still  less,  perhaps,  ought  it  to 
be  the  standard  of  the  chancellor,  whose  wbole  official  life  has 
been  a  course  of  dealing  with  business  failures,  and  insolvent 
corporations.  It  ought  to  be  the  standard  of  business  and 
financial  men,  who  understand  and  appreciate  the  hopes,  the 
motives,  and  the  surroundings,  with  which  such  ventures  are 


'  Ante,  i  4103. 

'  Post,  §  4106.  Caperton,  87  Ky.  306 ;  s.  c.  12  Am.  St. 

»  Delano  v.  Case,  121  111.  247 ;  s.  c.  Eep.  488 ;  8  S.  W.  Eep.  885 ;  Williams 

2  Am.  St.  Eep.  81 ;  12  N.  E.  Eep.  676.  v.  McKay,  40  N.  J.  Eq.  189;  s.  c.  53 

*  Wallace  v.  Lincoln  Savings  Bank,  Am.  Eep.  775. 

89  Tenn.  630 ;  s.  c.  24  Am.  St.  Eep.  '  Wallace  v.  Lincoln  Sav.  Bank,  89 

625.     Similarly,  see    Savings  Bank  v.  Tenn.  630 ;  s.  c.  24  Am.  St.  Eep.  625. 
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gone  into.  More  briefly,  the  standard  of  care  required,  ought 
to  be  the  business  man's  standard  of  care,  and  not  the  stand- 
ard of  the  student,  or  of  the  judge.  This  view  was  well 
brought  out  by  Lord  Hatherley,  L.  C,  in  the  case  we  have  been 
considering,*  in  explaining  his  judgment  in  another  case,* 
where  he  said:  "What  I  did  intend  to  state  in  that  case  was, 
that  I  could  not  measure — and  I  think  it  would  be  a  very 
fatal  error  in  the  verdict  of  any  court  of  justice  to  attempt  to 
measure — the  amount  of  prudence  that  ought  to  be  exercised, 
by  the  amount  of  prudence  which  the  judge  himself  might 
think,  under  similar  circumstances,  he  should  have  exercised. 
I  think  it  extremely  likely,  that  many  a  judge,  or  many  a 
person  versed  by  long  experience  in  the  affairs  of  mankind, 
as  conducted  in  the  mercantile  world,  will  know  that  there  is 
a  great  deal  more  trust,  a  great  deal  more  speculation,  and  a 
great  deal  more  readiness  to  confide  in  the  probabilities  of 
things,  with  regard  to  success  in  mercantile  transactions,  than 
there  is  on  the  part  of  those  whose  habits  of  life  are  entirely 
of  a  different  character.  It  would  be  extremely  wrong  to 
import  into  the  consideration  of  the  case  of  a  person  acting  as 
a  mercantile  agent  in  the  purchase  of  a  business  concern, 
those  principles  of  extreme  caution  which  might  dictate  the 
course  of  one  who  is  not  at  all  inclined  to  invest  his  property 
in  any  ventures  of  such  a  hazardous  character."  These  views 
emphasize  the  importance  of  trying  such  a  suit  by  a  jury, 
assuming,  of  course,  that  a  suitable  jury  can  be  obtained  to 
try  it.  And  it  is  believed  that  where  the  issue  is  simply  one 
of  negligence,  and  the  element  of  fraud  does  not  come  in,  a 
chancellor  ought,  if  the  practice  of  his  court  will  warrant  it, 
and  if  a  suitable  jury  can  be  obtained,  always  to  take  the 
advice  of  a  jury  before  coming  to  a  decision.' 

§  4106.  Responsible  for  Liosses  Happening-  througli  Gross 
Negligence.  —  Directors  of  &  corporation  are  personally  liable 


»  Overend  &  Gurney  Co.  v.  Gibb,  L.  E.  5  H.  L.  494. 
'  TurquanJ  v.  Marshall,  L.  B.  4  ^  This  was  done    in     Hedges 

Ch.  376.  Paquett,  3  Or.  77. 
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for  suffering  the  corporate  funds  or  property  to  be  wasted  or 
lost  by  gross  negligence  or  inattention  to  their  duties.^  Bank 
directors  may,  it  is  said,  commit  the  banking  business  to  their 
duly  authorized  officers;  but  this  does  not  absolve  them  from 
the  duty  of  reasonable  supervision;  nor  ought  they  to  be 
shielded  from  liability  because  of  want  of  knowledge  of 
wrong-doing,  if  that  ignorance  is  the  result  of  gross  inatten- 
tion.^ It  is  said  that  directors,  by  assuming  office,  agree  to 
give  as  much  of  their  time  and  attention  to  its  duties  as  the 
proper  care  of  the  interests  intrusted  to  them  may  require.  If 
they  are  inattentive  to  those  duties,  neglecting  to  attend 
meetings  of  the  board,  and  turning  over  the  management  of 
the  corporate  business  to  the  exclusive  control  of  other  agents, 
they  are  guilty  of  gross  negligence  with  respect  to  their  min- 
isterial duties,  and  liable,  if  loss  results  to  the  corporation 
from  breaches  of  trust  or  acts  of  negligence  committed  by 
those  left  in  control,  and  which  by  due  care  and  attention 
on  their  part  such  directors  might  have  avoided.'  Whatever 
doubt  there  may  be  upon  the  question  whether  directors,  who 
generally  serve  without  a  salary,  and  who  are  consequently 
in  a  sense  gratuitous  bailees,  are  liable  for  the  want  of  ordi- 
nary care,  all  judicial  holdings  agree  in  charging  them  with 
personal  liability  for  that  gross  and  habitual  negligence  and 
non-attendance,  which  is  tantamount  to  the  crassa  negligentia 
of  the  civil  law,  and  which  is  justly  held  to  be  a  breach  of 
the  trust  which  they  have  assumed.*  It  is  plain  that  the 
expression  "  gross  negligence  "  is  loosely  used  in  many  of  the 
judicial  decisions,  and  that  it  is  sometimes  used  as  the  mere 
antithesis  of  a  want  of  ordinary  care,°  and  the  rule  seems  to 
be  the  same  in  section  165  of  the  English  Companies  Act 
1862,  which  makes  them  liable  on  a  winding  up  of  the  company, 

1  Horn  Silver  Min.  Co.  v.  Ryan,  42  89  Tenn.    630;  «.  c.  24  Am.  St.  Rep. 

Minn.   196;  s.  c.  44   N.  W.  Eep.  56;  625. 

Hun  V.  Gary,  59  How.  Pr.  (N.  Y.)  *  Trustees  v.  Bosseiux,  3  Fed.  Rep. 

426,  439 ;  s.  c.  affirmed  in  82  N.  Y.  65 ;  817 ;  s.  c.  4  Hughes  (U.  S.),  387. 
37  Am.  Rep.  546.  "  It  was  so  used  in  the  language  of 

*  Briggs  V.  Spaulding,  141  U.  S.  132.  the  court  in  Hun  v.  Gary,  82  N.  Y. 

'  Wallace  v.  Lincoln  Savings  Bank,  65 ;  s.  c.  37  Am.  Eep.  546. 
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if  it  appear  that  they  have  been  "  guilty  of  any  misfeasance  or 
breach  of  trust  in  relation'  to  the  company."  Under  this  stat- 
ute the  directors  are  not  chargeable  with  liability  for  negli- 
gence, it  is  said,  unless  it  has  been  crassa  negligentia  resulting 
in  loss.'  Aside  from  the  provisions  of  the  statute  law,  the 
rule  of  the  English  court  of  chancery,  founded  upon  a 
decision  of  Lord  Hardwicke  rendered  in  1742,  which  is  the 
foundation  of  all  the  subsequent  law  on  the  subject,  places 
the  liability  of  directors  upon  the  footing  of  "gross  non- 
attendance  and  neglect  of  duty,"  which  was  held  tantamount  to 
a  breach  of  trust.  The  decision  contains  such  expressions  as 
"  supine  negligence,"  ....  "  by  which  a  gross  complicated 
loss  happened  ";  and  the  civil  law  expression  crassa  negligentia 
is  used  as  furnishing  the  measure  of  their  liability.''  Sir  N. 
Lindley,  in  speaking  of  their  liability  under  this  head,  uses 
the  expression  "  culpable  negligence"  or  "  willful  default." ' 
In  one  case  the  directors  were  held  liable  for  losses  sustained 
by  their  neglect  in  not  causing  the  business  of  the  company 
to  be  stopped,  pursuant  to  a  provision  to  that  effect  in  its 
articles;  *  but  where,  under  similar  circumstances,  the  share- 
holders had  sanctioned  a  continuance  of  the  business,  the 
conclusion  was  different.^ 

§  4107s-~Tlieir  Liability  for  the    Acts    of  Subordinates.  — 

Directors  of  corporations  may  and  must  commit  the  perform- 

*  Ee  Liverpool  Household  Stores  coyer  promotioa-money   improperly 

AflBo.,  62  L.  T.  (n.  b.)  873 ;  s.  c.  8  Kail.  paid). 

&  Corp.  L.  J.  227.    Other  cases  de-  '  Charitable    Corp.    v.    Sutton,  2 

cided    under    this  statute    are:     Re  Atk.   400;    «.  c.  Thomp.   Off.  Corp. 

British  Guardian  Life  Assurance  Co.,  226.     See  also  Overand  v.  Gibb,  L.  R. 

14  Ch.  Civ.  335  (directors  held  liable  5  H.  L.  480;  Evans  tj.  Coventry,  2  Jur. 

for  breach  of    trust);    Re    National  (n.  s.)  557;  s.  c.  on  appeal,  8  De  Gex, 

Assurance  Co.,  10  Ch.  Div.  118  (di-  M.  &  G.  835. 

rectors  held  liable  for  making  pay-  °  Lind.  Comp.  Law  (5th  ed.),  372. 

ments  to  the  shareholders  out  of  the  '  Western  Bank  v.  Bairds,  cited  in 

capital,  the  act  being  ultra  vires  and  L.  R.  4  Ch.  881 ;  and  in  Lind.  Comp. 

in  breach  of  their  trust) ;  Re  Forest  Law  (5th  ed.),  373. 
of  Dean  Coal  Min.  Co.,  10  Ch.  Div.  "  Turquand  v.  Marshall,  L.  R.  4 

450    (directors    not    liable    on    the  Oh.  376 ;  reversing  s.  c.  L.  R.  6  Eq. 

ground  of  willful  default  or  misfea-  112.     See  also  Lethbridge  v.  Adams, 

sance  for  failing  to  take  steps  to  re-  L.  R.  13  Eq.  547. 
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ance  of  the  ministerial  work  of  the  corporation  to  subordinate 
agents  appointed  by  them;  and,  as  already  seen,^  they  are  not 
liable  for  the  acts  of  such  agents  on  the  principle  of  respondeat 
superior.  They  are  not  insurers  of  the  fidelity  of  the  agents 
whom  they  appoint,  but  if  they  act  in  good  faith  and  with 
reasonable  care  and  diligence  in  the  appointment  and  super- 
vision of  such  agents,  they  are  not  personally  liable  for  losses 
happening  through  their  frauds,  their  negligence,  or  their 
crimes.^  But  it  seems  clear  on  principle  that  if  they  wrong- 
fully delegate  their  discretionary  duties  to  an  inferior  minis- 
terial officer,' he  becomes  their  alter  ego,  —  their  right  hand; 
so  that,  as  between  themselves  and  the  corporation  or  its 
creditors,  they  make  themselves  insurers  of  his  fidelity  and 
responsible  for  his  negligence,  under  the  principle  of  respon- 
deat superior.  In  a  negative  recognition  of  this  principle,  it 
has  been  held  that  where  the  directors  of  a  bank  commit  the 
exclusive  charge  of  loans  and  discounts  to  the  cashier,*  they 
become  liable  for  losses  only  in  ease  he  is  shown  to  have  been 
negligent."  On  the  other  hand,  if  the  directors  of  a  bank 
leave  the  custody,  control,  and  management  of  its  securities 
and  property  to  a  single  officer,  no  matter  how  high  may  be 
his  character  and  reputation,  for  a  long  space  of  time,  with- 
out supervision,  examination,  or  inquiry,  they  are  guilty  of 
negligence  in  the  performance  of  their  duty.*  And  although 
it  is  said  to  be  proper  for  the  managers  of  a  savings  bank  to 
define  the  duties  of  the  bank  officers,  and,  in  order  to  facilitate 


'  Ante,  §  4097. 

'  Scott  V.  Depeyster,   1  Edw.  Oh.  *  Wallace  v.  Lincoln  Savings  Bank, 

(N.  Y.)  513;  Bnggs  v.  Spaulding,  141  89  Tenn.  630;  s.  c.  24  Am.  St.  Eep. 

U.  S.  132;    Dunn  v.  Kyle,  14  Bush  625;  9  Eail.  &  Qorp.  L.  J.  482;  15 

(Ky.),  134;  Clews  D.  Bardon,  36  Fed.  S.    W.    Eep.    448;     4    Bkg.    L.    J. 

Eep.  617 ;  Wallace  v.  Lincoln  Savings  204. 

Bank,  89  Tenn.  630;  s.  c.  24  Am.  St.  «  Ouderkirk  v.  Central  Nat.  Bank, 

Rep.  625.  119  N.  Y.  283 ;  s.  c.  29  N.  Y.  St.  Eep. 

*  As  to  the  defecation  of  their  duties  573;    23  N.  E.  Eep.  875  (where  the 
by  directors,  see  ante,  i  3944,  et  seg.  question  was  as  to  the  liability  of  a 

*  That  this  duty  cannot  be  dele-  bank  for  the  loss  of  bonds  deposited 
gated,  see  ante,  §  3948.  ■with  it). 
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the  transaction  of  business,  to  appoint  small  committees^  to 
superintend  such  officers  and  dispose  of  ordinary  routine 
work,  they  are  not  authorized  to  relax  vigilance  and  rely 
entirely  upon  such  officers  and  committees.*  In  judging  of 
their  liability,  it  must  be  kept  in  mind  that  they  are  not 
expected  to  devote  all  their  time  to  the  management  of  the 
corporation,  but  that  the  customary  method  in  regard  to  such 
associations  is  to  commit  the  active  management  and  respon- 
sibility to  the  custody  of  the  cashier  and  other  agents  to  whom 
salaries  are  paid,  and  whose  entire  time  is  demanded  in  the 
discharge  of  their  duties,  —  the  office  of  the  directors  being, 
in  their  character  of  part  proprietors  and  mandataries,  to 
superintend,  direct,  and  control;  and  that  the  ground  of  their 
liability  under  the  head  of  negligence  and  non-feasance  con- 
sists in  their  failure  to  exercise  due  diligence  in  this  work  of 
supervision  and  control:  the  question  being  judged  according 
to  the  circumstances  of  each  particular  case.' 


^  Compare,  ante,  §  3952. 

>  Williams  v.  McKay,  46  N.  J.  Eq. 
52 ;  s.  c.  18  Atl.  Eep.  824. 

'  Wallace  v.  Lincoln  Savings  Bank, 
89  Tenn.  630;  s.  c.  24  Am.  St.  Eep. 
625.  Instances  of  non-liability  under 
th.e  foregoing  rules:  For  overdrafts 
allowed  by  cashier  without  knowledge 
of  directors  and  in  violation  of  in- 
structions :  Wallace  v.  Lincoln  Savings 
Bank,  89  Tenn.  630;  s.  c.  24  Am.  St. 
Eep.  625 ;  9  Eail.  &  Corp.  L.  J.  482 ;  16 
S.  W.  Eep.  448 ;  4  Bkg.  L.  J.  249.  For 
insolvency  through  discounting  paper 
not  properly  secured  though  indorsed 
by  a  wealthy  director:  Movius  v. 
Lee,  30  Fed.  Eep.  298 ;  s.  c.  affirmed 
sub.  nam.  Briggs  v.  Spaulding,  141 
U.  S.  132.  For  losses  through  frauds 
and  forgeries  of  the  secretary,  con- 
tinued two  or  three  years:  Scott  v. 
Depeyster,  1  Edw.  Ch.  (N.  Y.)  513. 
For  paying  an  excessive  price  for  work 
done  for  tiie  corporation  in  an  emer- 
gency:   Ward   V.  Davidson,   89  Mo. 


445.  For  voting  compensation  to  an- 
other director  for  extra  services: 
Godbold  V.  Branch  Bank,  11  Ala.  191 ; 
s.  c.  46  Am.  Dec.  211.  For  allowing 
debts  due  the  corporation  to  become 
barred  by  the  statute  of  limitations: 
Wallace  v.  Lincoln  Savings  Bank,  89 
Tenn.  630;  s.  c.  24  Am.  St.  Eep.  625 ; 
9  Eail.  &  Corp.  L.  J.  482;  15  S.  W. 
Eep.  448;  4  B^.  L.  J.  249.  For 
allowing  the  president  of  the  corpora- 
tion, it  being  a  bank,  to  remain  in  its 
exclusive  charge  and  management: 
Briggs  V.  Spaulding,  141  TJ.  S.  132; 
ante,  §  3948.  For  not  making  any 
investigation  for  ninety  days  after 
becoming  directors:  Ibid,  For  fail- 
ing to  keep  the  property  of  the  corpo- 
ration insured:  Oharlestown  Boot  & 
Shoe  Co.  V.  Dunsmore,  60  N.  H.  85. 
For  mistakes  of  judgment  and  mis- 
management in  making  investment 
of  the  company's  funds  on  doubt- 
ful and  insufficient  security  under 
the  temptation  of  realizing  for  the 
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§  4108.  Their  Liability  for  Ifegrligcnt  Ig-norance.  — Where 
there  is  a  duty  oj  finding  out  and  knowing,  negligent  ignorance 
has  the  same  effect  in  law  as  actual  knowledge.*  While  the 
directors  of  a  corporation  may  and  must,  as  already  stated, 
commit  the  details  of  its  business  'to  inferior  officers,^  this 
does  not  absolve  them  from  the  duty  of  maintaining  a  reason- 
able supervision,  and  if  such  inferior  officers  waste  the  assets 
of  the  corporation,  it  is  conceded  that  the  directors  cannot 
escape  liability  on  the  ground  that  they  did  not  know  of  the 
wrong-doing,  provided  that  it  appear  that  their  ignorance 
was  the  result  of  a  want  of  that  care  which  ordinarily  prudent 
and  diligent  men  would  exercise  under  similar  circumstances.' 
We  have  seen  that  directors  are  bound  to  exercise  ordinary 
and  reasonable  care,  which  is  synonymous  with  good  business 
diligence.  The  antithesis  of  this  degree  of  care  and  diligence 
is  not  gross  inattention,  but  it  is  ordinary  negligence  —  negli- 


company  large  profits  at  usurious 
rates  of  interest:  Spering's  Appeal, 
71  Pa.  St.  11 ;  s.  c.  10  Am.  Eep.  684 ; 
Thomp.  Off.  Corp.  233.  For  failing  to 
take  a  new  bond  from  their  secretary 
upon  his  being  re-elected,  under  the 
erroneous  supposition  that  his  old 
bond  would  continue  good,  and  this 
although  they  took  no  legal  advice : 
Vance  v.  Phcenix  Ins.  Co.,  4  Lea 
(Tenn.),  385.  For  subscribing  in  the 
name  of  the  corporation  for  shares  of 
stock  of  another  corporation :  Hodges 
V.  New  England  Screw  Co.,  1  E.  I. 
312;  s.  c.  53  Am.  Dec.  624;  on  peti- 
tion for  review,  3  E.  I.  9;  Thomp. 
Oft.  Corp.  ?o9,  280.  For  failing  to 
detect  fraudulent  entries  made  by  the 
cashier,  though  extending  over  a 
period  of  nine  years :  Savings  Bank  v. 
Oaperton,  87  Ky.  306;  s.  c.  12  Am. 
St.  Eep.  488;  8  S.  W.  Rep.  885;  4 
Eail.  &  Corp.  L.  J.  153.  The  case  was, 
upon  merging  one  bank  into  another, 
for  permitting  the  president  pf  the  new 
bank  to  use  the  books  of  the  old  firm 
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in  making  the  transfer  to  a  new  set 
of  books,  the  president  being  a  de- 
faulter, but  unknown  to  the  directors : 
Ibid.  For  allowing  the  same  person 
to  act  as  cashier,  book-keeper,  and  teller: 
Ibid.  For  making  a  single  purchase  of 
United  States  bonds  to  enable  the  cor- 
poration to  avoid  taxation:  McNab  ». 
McNab  &c.  Man.  Co.,  41 N.  Y.  St.  Eep. 
906;  s.  c.  16  N.  Y.  Supp.  448. 

1  2  Thomp.  Neg.,  p.  762. 

»  Ante,  §§  3947,  4097,  4107. 

"  Briggs  V.  Spaulding,  141 U.  S.  132 ; 
Vance  v.  Phoenix  Ins.   Co.,   4   Lea 
(Tenn.),  385;  Wilhams  v.  McKay,  40 
N.  J.  Eq.  189;  s.  c.  53  Am.  Eep.  775 
Delano  v.  Case,  121  111.  247;  g.  c.  : 
Am.   St.   Eep.   81;   7  111.  App.  531 
BrinkerhoH  u.  Bostwick,  88  N.  Y.  52 
Corbett  ^.Woodward,  5  Sawyer  (U.S.) 
403,  416;  Bank  v.  Hill,  56  Me.  385 
s.  c.  96  Am.  Dec.  470 ;  Hun  v.  Gary 
82  N.  Y.  65;  s.  c.  37  Am.  Eep.  546 
Ackerman  v.  Halsey,  37  N.  J.  Eq.  356 
Trustees  v.  Bosseiux,  3  Fed.  Eep.  817 
s.  c.  4  Hughes  (U.  S.),  387. 
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geiice  without  any  intensifying  epithet.  Gross  inattention, 
on  the  other  hand,  is  the  antithesis  of  slight  attention,  just 
as  gross  negligence  is  the  antithesis  of  slight  care.  The  true 
theory  disregards  the  subtile  and  impracticable  distinction 
between  ordinary  negligence  and  inattention  and  gross  negli- 
gence and  inattention,  and  holds  directors  responsible  for  not 
knowing  that  of  which  they  had  the  means  of  knowledge;  and, 
while  relieving  them  from  the  responsibilities  of  insurers, 
ascribes  liability  on  the  ground  of  ignorance  of  that  which 
could  have  been  discovered  by  that  good  business  diligence 
which  is  incumbent  upon  them.^  Under  this  rule,  directors 
who,  by  their  negligence,  fail  to  discover  false  entries  on  the 
books,  and  fictitious  mortgages,  running  through  many  years, 
have  been  held  liable  for  the  money  secretly  withdrawn  and 
covered  thereby;^  nor  did  the  fact  that  managers  of  a'  savings 
bank  had  no  time  or  ability  to  perform  their  duties,  or  that 
they  had  no  knowledge  of  unlawful  loans  and  investments, 
relieve  them  from  such  liability.'  On  the  other  hand,  a  court 
of  general  high  authority  has  let  itself  down  to  the  plane  of 
holding  that  it  is  error  to  instruct  a  jury  that  "  all  directors 
of  a  corporation  are  presumed  to  know  what  it  is  their  duty 
to  know,  what  they  are  able  to  know,  and  what  they  under- 
took to  know  when  they  accepted  the  responsibility  of  direct- 
ors; and  a  jury  have  a  right  to  suppose  that  the  directors  of 
a  corporation  have  a  knowledge  of  its  concerns.  In  the  absence 
of  direct  and  positive  evidence  of  the  knowledge  of  the  direct- 
ors, jurors  have  a  right  to  assume  that  they  are  doing  what 
they  were  appointed  to  do,  and  that  they  know  what  they  are 
appointed  to  know."*  It  is  merely  putting  the  same  proposi- 
tion in  another  form  of  words,  to  say  that  knowledge  of  all 
the  affairs  of  the  bank,  or  of  what  its  books  and  papers  would 
show,  cannot  be  imputed  to  a  director  for  the  purpose  of 
charging  him  with  a  liability.^     The  true  rule  is  exactly  the 


1  Shea  V.  Mabry,  1  Lea    (Tenn.),  °  IMd. 

319.  ■■  Murray  v.  Nelson  Lumber  Co., 

^  Williams  v.  McKay,  46  N.  J.  Eq.      143  Mass.  250. 
25 ;  s.  c.  18  Atl.  Eep.  824.  '  Briggs  v.  Spaulding,  141 U.  S.  132. 
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reverse.  Another  court  applied  the  same  indifferent  concep- 
tion  to  a  case  where  a  bank  had  been  completely  wrecked  and 
gutted  by  its  unfaithful  servants,  in  the  year  1884.  The  prin- 
cipal rascal  was  one  Riddle,  who  officiated  as  its  president. 
He  proceeded,  with  the  knowledge  of  the  cashier  and  the 
co-operation  of  one  or  more  clerks  qnd  subordinates.  He 
literally  emptied  the  vaults  of  the  bank  in  carrying  oa  a 
gigantic  speculation  in  oil.  Nevertheless,  the  Supreme  Court 
of  Pennsylvania  held  that  the  directors  were  not  under  an 
obligation  to  know  this,  andthatthey  were  not  personally  liable 
for  not  knowing  it  and  preventing  it.*  The  Supreme  Court 
of  Tennessee,  in  a  case  illustrating  the  same  disposition  to  be 
lenient  with  a  class  of  mandataries  who  assume  the  custody 
and  proper  care  of  the  money  of  the  general  public,  have 
held,  in  substance,  that  directors  of  a  bank  are  not  to  be  held 
liable  for  overdrafts  by  customers  who  are  people  of  character 
and  business  integrity,  though  not  having  property  from 
which  payment  could  be  coerced,  where  such  overdrafts  are 
not  shown  to  have  been  authorized  by  the  directors,  nor  are 
they  shown  to  have  had  any  actual  knowledge  thereof,  though 
the  facts  of  such  overdrafts  could  have  been  ascertained  from 
an  examination  of  the  entries  upon  the  books  of  the  bank.* 

§  4109.  liiaMlity  for  Negrligent  Acts  Which  are  Ultra  Vires. 

The  rule  already  adverted  to,'  which  exonerates  directors 
from  responsibility  for  losses  happening  through  mistakes  of 
judgment  and  honest  errors  in  exercising  the  discretionary 
power  committed  to  them,  applies  in  general  only  where  they 
act  within  the  scope  of  their  powers.  Where  they  assume  to 
act  outside  the  powers  conferred  upon  the  corporation,  or 
outside  the  powers  which  the  by-laws  or  other  governing 
instruments  have  conferred  upon  them,  then,  for  any  losses 
happening  in  consequence  of  such  action,  their  liability  rests 
upon  a  higher  ground  than  mere  negligejice:  it  rests  upon 

^  Swentzel  v.  Penn  Bank,  147  Pa.  '  Wallace  v.  Lincoln  Savings  Bank, 

St.  140;  «.  c.  30  Am.  St.  Bep.  718;  23  89  Tenn.  630;  s.  c.  24  Am.  St.  Rep. 
Atl.  Eep.  505.  625. 

•  Ante,  §  4103. 
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the  ground  of  an  affirmative  breach  of  trust}  While,  as 
stated  hereafter,  there  may  be  in  many  cases  ground  for 
exonerating  them  in  consequence  of  mistakes  of  law,  yet  where 
the  governing  statute  or  the  by-laws  have  made  the  rule  of 
their  duty  plain,  and  they  step  outside  of  that  rule,  and  loss 
results,  they  are  liable  to  make  it  good.^  This  theory,  strictly 
carried  out,  would  hold  them  to  the  liability  of  insurers  when- 
ever they  should  step  outside  the  limits  of  their  authority.  It 
would  also  impose  on  them  the  obligation  of  knowing,  in  any 
given  case,  the  extent  of  those  limits,  which  often  involves  a 
nice  question  of  law  or  interpretation,  as  to  which  judges 
might  differ  and  courts  reverse  and  contradict  each  other, 
and  where  the  opinion  of  counsel  could  not  furnish  an  abso- 
lutely safe  guide.  If  we  extend  the  principle  by  analogy,  we 
shall  see  that  it  would  render  judges  and  ministerial  oflBcers, 
acting  in  good  faith,  personally  liable  for  their  mistakes  of 
law;  nor  can  any  good  reason  which  would  shield  judicial 
and  ministerial  officers  from  liability  for  such  mistakes  be 
suggested,  which  would  not  operate  measureably  to  exonerate 
the  directors  and  managing  officers  of  corporations.  The 
true  theory  therefore  is,  that  the  doctrine  of  a  preceding  sec- 
tion,* that  directors  and  other  managing  officers  of  corpora- 
tions are  not  liable  for  losses  happening  through  mistakes  of 
judgment,  extends  to  mistakes  of  law,  as  well  as  to  mistakes  of 
fact.*  If,  therefore,  the  directors  of  a  corporation,  having 
iicted  in  good  faith  and  upon  their  best  judgment  for  the 
interests  of  the  corporation,  do  an  act  beyond  the  scope  of 
their  powers  which  has  resulted  in  loss  to  the  company,^  —  as 
if  they  have  invested  its  funds  in  a  manner  not  authorized 
hy  the  charter,  —  they  are  not  personally  liable  to  the  stock- 


'  Bargate  v.  Shortridge,   5  H,  L.  SVAm.  Eep.  546;  Brinkerhoft  u.  Bost- 

■Cas.  297;    «.  c.  24  L.  J.  Oh.  (n.  s.)  wick,  88  N.  Y.  52;  Moses  v.  Ocoee 

457;  ante,  §§  3999,  4019.  Bank,  1  Lea  (Tenn.),  398. 

''  Citizens'  Loan  Asso.  v.  Logan,  *  Ante,  §  4103. 

29  N.  J.  Eq.  110 ;  Williams  v.  McKay,  *  Hodges  v.  New  England  Screw 

40  N.  J.  Eq.  189;  s.  c.  53  Am.  Bep.  Co.,  3E.  I.  9;  Thomp.  Off.  Corp.  259. 
775;  Hun  v.  Gary,  82  N.  Y.  65;  s.  c.  "  Watts's  Appeal,  78  Pa.  St.  370. 
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holders  therefor.^  But,  in  seeming  opposition  to  this,  it  lias 
been  held  that  an  erroneous  belief  by  the  managers  of  a  sav- 
ings bank,  not  arising  from  misconstruction  of  the  charter,  as 
to  the  legality  of  certain  unlawful  investments  and  loans,  does 
not  relieve  them  from  liability  for  resulting  losses.''  In  line 
with  this,  it  has  been  held  that  a  director  and  member  of  the 
finance  committee  of  a  savings  bank,  who  acts  with  the  presi- 
dent in  investing  its  funds  in  mortgages  on  land  not  worth 
twice  the  amount,  contrary  to  a  prohibition  in  the  bank's 
charter,  is  chargeable  with  the  loss  on  the  investment,  even 
though  he  did  not  act  fraudulently,  and  derived  no  benefit 
from  the  loan,  —  the  error  not  being  a  mere  error  of  judgment 
or  mistake  in  estimating  the  value  of  the  property.'  So  the 
directors  of  a  corporation  incur  a  personal  liability  to  it  by 
voting  for  a  resolution  which  they  have  no  power,  express  or 
implied,  to  pass,  authorizing  the  issue  and  negotiation  of 
notes  of  the  corporation,  which  are  in  effect  void,  where  such 
notes  are  issued  and  come  into  the  hands  of  bona  fide  pur- 
chasers for  value.*  Nor  are  directors  relieved  from  personal 
liability  for  an  ultra  vires  act  plainly  in  breach  of  their  trust, 
from  the  fact  that  they  acted  on  the  advice  of  able  and  ex- 
perienced counsel, —  as  where  the  directors  of  an  insurance 
corporation  make  an  unlawful  transfer  of  its  assets  to  another 
company.^  But  where  an  ultra  vires  act  was  the  act  of  other 
directors  or  officers,  and  the  directors  sought  to  be  charged 
did  not  participate  in  it,  and  were  not  guilty  of  negligence 
within  the  doctrine  of  a  preceding  section,^  they  are  not 
liable  for  the  losses  so  occasioned.^  If  these  decisions  can 
be  reconciled,  it  must  be  on   some  such  idea  as  this:  that 


•  Scott  V.  Depeyster,  1   Edw.  Oh.  Kneeland,  120  N.  Y.  134 ;  8  L.  E.  A. 

[N.  Y.)  513.  253;  s.  c.  30  N.  Y.  St.  Rep.  782;  24 

»  Williams  v.  McKay,  46  N.  J.  Eq.  N.  E.  Eep.  381. 

25;  s.  c.  18  Atl.  Eep.  824;  Dodd  v.  '  Pierson  v.  Oronk,   26    Abb.  N. 

Wilkinson,  42  N.  J,  Eq.  647;  s.  c.  9  O'as.  (N.  Y.)  25. 

Atl.  Eep.  685.  «  Ante,  §  4106. 

»  Williams  v.  McDonald,  42  N.  J.  '  Movius  v.  Lee,  80  Fed.  Eep.  298; 

Eq. 392;  reversing s.c. 37 N.J. Eq. 409.  s.   c.   affirmed,   sub   nom,    Briggs  v. 

*  Metropolitan    Elev.    E.    Co.    v.  Spaulding,  141  TJ.  S.  132. 
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whether  a  director  can  be  held  liable  for  losses  happening 
through  an  honest  mistake  as  to  his  powers  depends  upon 
the  question  whether  the  mistake  was  a  flagrant  one  —  rising 
to  the  grade  of  that  cr.assa  negligentia  which  some  of  the 
courts  require  in  order  to  charge  a  director  for  mistake  and 
inattention  in  the  discharge  of  his  duties.  The  liability  of  a 
subordinate  officer,  as  for  instance  the  treasurer,  rests  upon  a 
different  ground.  If  the  directors  and  stockholders  concur  in 
embarking  the  corporate  funds  in  a  business  outside  the  limits 
of  its  articles  or  charter,  a  subordinate  officer  obviously  ought 
not  to  be  held  liable  for  losses  occurring  through  mere  mis- 
takes of  judgment,  where  the  act  is  otherwise  within  the 
sphere  of  his  duties,  merely  for  that  reason.  In  such  a  case, 
the  corporation  would  be  estopped,  upon  the  most  obvious 
reasons,  from  thus  taking  advantage  of  its  own  wrong.* 

§  4110.  Effect  of  Acquiescence  on  the  Part  of  the  Share- 
holders.— Although  the  shareholders  in  a  corporation  are  not 
bound  to  look  into  the  management,  and  will  not  be  held  to 
have  notice  of  everything  which  has  been  done  by  the  directors, 
who  may  be  assumed  by  the  shareholders  to  have  done  their 
duty,^ — yet  if  they  do  know  how  the  directors  are  managing  its 
affairs,  and  that  they  are  overstepping  their  granted  powers, 
and  if  they  stand  by,  and  look  on,  and  make  no  objection, 
they  will  be  held  to  have  acquiesced  in  the  same,  and  will  be 
precluded  from  holding  the  directors,^  and  more  especially  a 
subordinate  ministerial  officer,*  to  a  personal  liability;  and 
under  similar  facts  it  has  been  held  that  the  State  cannot  main- 
tain  a  statutory  action  to  dissolve  the  corporation.'  The  rule 
is  of   course  stronger  where  the  shareholders  affirmatively 


'  Holmes  j;."Willard,  125  N.Y.  75;  Henry  v.  Jackson,   37  Vt.  431.    In 

s.  c.  11  L.  R.  A.  170;  34  N.  Y.  St.  Rep.  such  a  case  a  by-law  -which  the  di- 

455;  9  Rail.  &  Corp.  L.  J.  117;  25  rectors  have  overstepped  ia  waived: 

N.  E.  Rep.  1083.  Underhill  v.  Santa  Barbara  &c.  Co., 

•  Stanhope's  case,  L.  R.  1  Ch.  161;  93  Gal.  300;  «.  c.  28  Pac.  Rep.  1049. 
8.  c.  35  L.  J.  (N.  s.)  296 ;  12  Jur.  (n.  s.)  ♦  Holmes  v.  Willard,  125  N.  Y.  75. 

79.  '  People  v.  Ballard,  3  N.  Y.  St. 

»  Watts's  Appeal,  78  Pa.  St.  370;  Rep.  845. 
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authorize  the  doing  of  the  act  which  results  in  loss.  Thus,  it 
has  been  held  that  the  directors  of  a  corporation  are  not 
chargeable  with  any  loss  which  the  cessation  of  business  and 
a  liquidation  of  the  affairs  of  the  corporation,  in  furtherance 
of  a  vote  of  a  majority  of  the  stockholders,  "may  entail  upon 
the  minority  of  stockholders.* 

§  4111.  liiaMlity  of  Directors  for  Each  Other's  Acts.  —  If 

the  obligation  of  directors  to  supervise  the  affairs  of  the  corpo- 
ration is  of  any  substance,and  is  not  a  mere  play  upon  words, 
it  should  seem  that  they  are  under  an  obligation  to  overlook 
each  other's  conduct  in  the  management  of  the  corporation, as 
well  as  the  conduct  of  the  subordinate  officers  and  agents; 
and  yet  we  have  the  very  highest  judicial  authority  for  the 
conclusion  that  directors  of  national  banks  are  not  liable  for 
the  acts  of  their  associates  in  which  they  had  no  part,and  of 
which  they  had  no  knowledge.  Thus,  the  directors  of  such  a 
bank,  which  had  become  insolvent  by  reason  of  the  losses 
caused  by  the  discounting  from  time  to  time  of  paper  not 
properly  secured,  but  indorsed  by  a  director  who  was  a  man 
of  wealth  and  the  largest  stockholder  in  the  bank,  and  in 
whom  the  other  directors  had  reason  to  place  confidence,  were 
held  not  liable  for  the  mere  failure  to  discover  the  illegal 
transaction  and  to  prevent  the  offending  director  from  continu- 
ing therein."  So,  it  has  been  held  that  the  directors  of  such 
a  bank  do  not  rest  under  a  common-law  liability  for  inatten- 
tion to  their  official  duties  in  not  preventing  a  hazardous, 
imprudent,  and  disastrous  loan,  if  the  loan  was  made  by  their 
associates  without  their  knowledge,  connivance,  or  participa- 
tion.' But  on  the  question  what  evidence  is  admissible  tend- 
ing to  show  the  participation  of  the  directors  sought  to  be 
charged  with  a  breach  of  trust,  it  has  been  held  competent 

'  Trisconi  v.  Winship,  43  La.  An.  Lee.  30  Fed.  Eep.  298;  24  Blatchf. 

45;  s.  c.  9  Kail.  &  Corp.  L.  J.  469;  9  (U.  S.)  291. 

South.  Eep.  29.  "  Witters  v.  Sowles,  31  Fed.  Rep. 

'  Briggs  V.  Spaulding,   141  U.  S.  1;  s.  c.  24  Blatchf.  (U.  S.)332.    The 

132;  affirming  s.  c.  s«6nom.  Moviusj).  writer   submits    that    the    foregoing 

decisions  are'  unsound. 
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to  prove  that  they  participated  for  a  series  of  years  in  similar 
acts  of  misconduct,  although  such  previous  acts  are  not  in  issue 
in  the  particular  case.  In  other  words,  where  the  directors  of 
a  savings  bank  have,  for  a  series  of  years,  habitually  pursued 
a  course  of  misconduct  in  making  loans  in  consequence  of 
which  the  banks  happen  to  suffer  no  loss,  and  finally  some  of 
the  directors  make  a  small  illegal  loan  which  does  result  in 
loss,  the  prior  illegal  course  of  conduct  on  the  part  of  the 
other  directors  is  an  evidentiary  fact  tending  to  show  that 
they  authorized  or  participated  in  the  making  of  the  illegal 
loan  for  which  it  is  sought  to  charge  them.* 

§  4112.  liiability  of  ex  Officio  Members  for  Each  Other's 
Acts.  —  Let  us  suppose  a  case  where  the  president,  secretary, 
and  treasurer  of  a  corporation  are  ex  officio  members  of  tlie 
board  of  directors,  and  where  the  directors  hold  no  meetings, 
but  commit  the  entire  management  of  the  corporation  to  these 
three  officers.  Here  it  has  been  held  that  they  do  not  stand 
liable  for  each  other's  acts  on  the  theory  of  being  compelled 
to  watch  over  each  other  as  ex  officio  directors,  but  that  their 
liability  is  that  of  oncers,  —  that  is  to  say,  each  is  severally  liable 
for  his  own  misconduct,  in  the  absence  of  evidence  of  a  joint 
participation  in  any  particular  act,  which  is  not  presumed, 
but  must  be  proved.'' 

§  4113.  Application  of  These  Principles  to  Banking:  Cor- 
porations.—  Little  need  be  said  upon  the  question  of  the 
application  of  this  chapter  to  the  negligence  of  bank  directors 
in  the  management  of  the  trust  funds  committed  to  their 
charge,  because  a  large  proportion  of  the  cases  already  dealt 
with  were  cases  of  that  character.  Bank  directors  do  not,  in 
strictness,  occupy,  in  respect  of  their  obligation  of  skill,  care, 

1  Dodd  3).  Wilkinson,  42  N.  J.  Eq.  52  N.  W.  Rep.  600.    By  analogy  to 

647 ;  s.  c.  9  Atl.  Rep.  685.    For  a  val-  the  foregoing,  it  has  been  held  that 

uable  collection  of  cases  on  the  admis-  a  report  of  the  secretary  is  not  com- 

sibility  of  evidence  of  similar  acta,  see  petent  evidence,  in  such  a  case,  against 

1  Thomp.  Trials,  §  329,  et  seq.  the  president  and  treasurer,  to  charge 

^  North  Hudson  &c.  Asso.  v.  Childs,  them  with  the  losses.    Ibid. 


82  Wis.  460;  s.  c.  33  Am.  St.  Rep.  57; 
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and  diligence,  any  different  position  from  that  of  directors  of 
other  corporations,  if  we  except  the  possible  case  of  directors 
of  savings  banks.  The  latter  are,  under  many  schemes  of 
incorporation,  frusiees /or  i/ie  depositors,  even  while  the  insti- 
tution is  a  going  concern, — the  object  of  the  incorporation 
being  to  create  an  incorporated  trustee  to  receive  and  invest 
the  savings  of  the  poor.  In  other  banks  the  well-known  rule 
of  law  is,  that  the  relation  of  the  bank  to  a  depositor  is  merely 
that  of  debtor  and  creditor,  and  not  that  of  bailor  and  bailee. 
It  is  only  in  theory  of  equity,  or  in  virtue  of  statutes,  that  the 
directors  become  in  any  sense  trustees  for  depositors  while 
the  institution  continues  solvent.  But  in  a  moral  sense  they 
are  the  custodians  of  the  funds  committed  to  their  care  by  the 
stockholders  and  the  depositors;  and  it  is  unquestionably  the 
theory  of  courts  of  equity  that  this  creates  a  relation  of  trust 
and  confidence  which  demands  on  their  part  the  degree  of 
diligence  and  fidelity  already  spoken  of;  so  that  they  become 
liable  to  the  corporation  or  to  its  representative,  and  under 
statutes,  and  in  some  jurisdictions  without  the  aid  of  statutes, 
to  its  creditors,  for  failing  to  exercise,  in  the  discharge  of  their 
trust,  ordinary  care  and  diligence.^  The  liability  of  directors 
of  national  banks  is  unquestionably  the  same  in  substance, 
under  the  provisions  of  the  National  Banking  Act,  as  under 
the  principles  of  the  common  law  and  of  equity.^  It  has  been 
held  in  one  of  the  Federal  circuits,that  if  the  right  to  forfeit 
the  charter  of  a  national  bank  for  violations  of  law  under  the 
National  Banking  Act,  is  lost  by  lapse  of  time,  the  directors 
cannot  be  proceeded  against  individually  for  such  violation;' 
but  the  decision  seems  to  be  a  strange  aberration,  for  there 
does  not  appear  to  be  any  connection  between  the  two  things 
except  that  they  are  spoken  of  in  the  same  section  of  a  statute. 

§  4114.  Indictment  of  Directors  for  Neglig-ent  Failure  to 
Perform  Ofllcial  Duties.  —  There  is  a  valuable  decision  of  the 

■■  Delano  v.  Case,  121  111.  247 ;  8.  c.  TJ.  S.  132,  proceeds  throughout  on  this 

2  Am.  St.  Eep.  81 ;  12  N.  E.  Eep.  676.  assumption. 

'  Clewsv.  Bardon,36Fed.Eep.617.  »  "WeUes  v.  Graves,  41  Fed.  Eep. 

The  case  of  Brigga  v.  Spaulding,  141  459 ;  a.  c.  7  Eail.  &  Corp.  L.  J.  392. 
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New  York  Court  of  Oyer  and  Terminer,  under  a  statute  forbid- 
ding railroad  companies  to  heat  their  cars  by  means  of  the 
death-dealing  stove,  where  several  points  of  criminal  law  were 
ruled  in  reference  to  the  indictment  of  directors  for  the  fail- 
ure to  perform  a  duty  enjoined  by  statute,  where  the  neglect 
to  perform  the  duty  is  made  a  misdemeanor, — the  court  hold- 
ing that  all  active  participants  in  violating  such  a  statute  are 
equally  guilty,  whether  directors  or  other  agents  or  servants, 
not  officially  but  personally;  and  on  the  other  hand, that  mere 
neglect  to  comply  with  the  statute,  —  here  to  change  the  mode 
of  heating  the  cars, — will  not  make  a  director  liable  who  has 
not  personally  participated  in  the  commission  of  the  offense; 
and  finally,  that  a  foreign  corporation  cannot  be  indicted,  though 
its  directors  who  participate  in  its  unlawful  acts  can  be.* 

1  People  V.  Clark,  14  N.  Y.  Supp.  642;  t.  c.  10  EaU.  &  Corp.  L.  J.  28. 
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CHAPTER    LXXXI. 

REMEDIES    OF   THE    CORPORATION    OR    ITS    REPRESENTATIVE 
AGAINST  ITS   UNFAITHFUL   DIRECTORS. 

Section  Section 

4118.  General  heada  of  liability  to  the     4123.  Pendency  of  actions  by  creditors 

company.  prevents   subsequent  actions 

4119.  Corporation  may  sue  its  direct-  by  assignee. 

ors  either  at  law  or  in  equity.      4124.  Directors  when  jointly  liable. 

4120.  Action  whether  legal  or  equita-     4125.  Pleading :   declaration,   bill,  or 

ble.  complaint. 

4121.  Right  of  action  in  receiver,  and     4126.  Actions  by  assignees  and  trus- 

whether  he  can  impeach  cor-  tees  in  bankruptcy, 

porate  acts.  4127.  Certain  defenses  considered. 

4122.  Right  of  action  in  assignee  for     4128.  Defense  of  the  statute  of  limita- 

creditors.  tions. 

§  4118.   General  Heads    of   Liability  to  the  Company. — 

The  general  head  to  which  the  liability  of  directors  to  the  com- 
pany itself  is  referred,  is  that  of  breach  of  trust}  This  breach 
may  consist  (1)  of  mere  non-feasance,  inattention,  failure  to 
perform  duties  which  they  have  assumed  towards  the  com- 
pany,—  that  is  to  say,  of  negligence;  or  it  may  consist  (2) 
of  acts  of  malfeasance,  fraud,  or  bad  faith;  or  (3)  it  may  con- 
sist of  acts  springing  either  out  of  negligence  or  bad  faith, 
or  blending  these  two  elements  together.  But  where  the 
ground  on  which  the  rightfulness  of  the  acts  is  impeached  is 
that  they  are  beyond  the  power  of  the  directors  —  that  is  to 
say,  ultra  vires,  these  three  grounds  of  liability  blend  together 
so  closely  that  we  shall  not  attempt  in  the  following  sections 
to  preserve  a  distinct  classification  of  them. 

1  AnU,  §  4009,  et  seq.  As  to  ac-  pie  v.  Ballard,  3  N'.  Y.  St.  Rep.  845. 
tions  by  attorney-general  in  New  That  an  information  by  attorney- 
York,  under  Act  of  1808,  to  recover  general  in  equity  does  not  lie,  see 
misappropriated  assets,  see  People  v.  Attorney-General  v.  Utica  Ins.  Co.. 
Bruff,  60  How.  Pr.  (N.  Y.)  1;  Peo-  2  Johns.  Ch.  (N.  Y.)  371. 
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§  4119.  Corporation  may  Sue  its  Directors,  either  at 
Law  or  in  Equity.  —  It  is  scarcely  necessary  to  suggest  that 
a  suit  for  the  purpose  of  setting  aside  transactions  of  the 
dii'eetors  or  their  governing  body,  in  fraud  of  the  rights  of 
the  corporation,  may  be  brought  by  the  corporation  itself. 
There  is  no  possible  doubt,  either  in  England  or  in  this 
country,  of  the  right  of  a  corporation  to  maintain  such  an 
action.^  Indeed,  actions  at  law  are  constantly  maintained  by 
corporations  against  their  unfaithful  directors,  where  the 
facts  are  appropriate  for  redress  at  law; ^  and  in  equity  the 
question  which  most  frequently  arises  is,  not  whether 
the  corporation  may  bring  such  an  action,  but  whether  it  is 
not  the  only  party  which  can  bring  it.'  Where  the  ground 
of  action  is  misfeasance  or  culpable  negligence,  the  corporation, 
not  the  stockholders,  is  a  proper  party  plaintiff,*  —  though, 
under  some  remedial  systems,  the  stockholders,^  and  often  a 
creditor,'  may  maintain  an  action  at  law;  and  where  the  cor- 
poration is  still  under  the  control  of  the  unfaithful  directors, 
so  that  redress  of  the  grievances  cannot  be  had  by  an  action 
in  its  name,  a  stockholder  may  maintain  a  proceeding  in 
equity,  suing  for  himself  and  all  other  stockholders,  to  pro- 
tect the  rights  of  the  corporation,  as  trustee  for  its  stock- 
holders and  creditors.'  Actions  brought  by  stockholders 
under  this  theory  involve  the  rights  of  minority  stockholders, 
as  well  as  the  rights  of  the  corporation;  and  the  questious 
arising  in  such  actions  are  so  numerous  and  complicated  that 
it  has  been  thought  best  to  deal  with  them  in  a  separate  title.* 


'  Ryan    ti.    Leavenworth  &c.     E.  §  4472;  Evans   v.  Brandon,  53  Tex. 

Oo.,  21  Kan.  365;  Denny  v.  Manhat-  56;  Peabody  v.  Flint,  6  Allen  (Mass.), 

tan  Co.,  2  Denio  (N.  Y.),  115;  Cross  52;  Smith?;.  Hurd,  12  Met.  (Mass.) 

V.  Sackett,  16  How.  Pr.  (N.  Y.)  62.  371,  384;  s.  c.  46  Am.  Dec.  690;  Allen 

^  Simons  v.  Vulcan  Oil  &  Mining  v.  Curtis,  26  Conn.  456;    Attorney- 
Co.,  61  Pa.  St.  202 ;  «.  c.  100  Am.  Dec.  General  v.  Wilson,  1  Craig  &  P.  1. 
628;  Branch  Bank  v.  Collins,  7  Ala.  '  Fast,  §  4325. 
95  ;   Franklin  Fire    Ins.  Co.  v.  Jen-  "  Post,  §§  4139,  4320. 
kins,  3  Wend.  (N.  Y.)  130.  '  Craig  v.  Gregg,  83  Pa.  St.  19,  2i; 

"  Post,  §  4471,  et  seg.  Evans  ti.  Brandon,  53  Tex.  56. 

*  Horn  Silver  Mining  Co.  v.  Ryan,  °  Post,  title  VII. 

42  Minn.  196;  44  N.  W.  Rep.  56;  post, 
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§  4120.  Action  whether  Liegal  or  Equitable.  —  Where  legal 
and  equitable  remedies  are  blended  into  one  system  under  the- 
modern  codes,  the  form  of  action  by  the  corporation  against 
its  directors,  for  misfeasance  or  culpable  negligence,  may  be 
legal  or  equitable,  according  to  the  particular  circumstances.' 
The  proper  remedy  is  said  to  be  an  action  at  law  for  damages, 
and  not  a  bill  in  equity,  where  no  accounting  of  the  corpora- 
tion's financial  condition  is  necessary  to  determine  the  extent 
of  their  liability."  In  Wisconsin,  an  action  by  a  corporation 
against  its  president  and  treasurer,  seeking  to  charge  them  as 
ex  officio  members  of  the  board  of  directors,  for  having  exceeded 
their  power  and  usurped  the  powers  of  the  board,  without  the 
knowledge,  consent,  or  authority  of  the  board  or  stockholders, 
has  been  treated  as  an  equitable  action,  principally  on  the 
ground  that  the  allegations  of  the  complaint  required  differ- 
ent answers  and  different  evidence  to  meet  them,  creating 
questions  of  procedure  which  can  be  best  dealt  with  and 
overcome  in  an  equitable  action;  but  on  the  further  ground 
(which  does  not  seem  tenable)  that  no  recovery  can  be  had  at 
law  against  a  minority  of  the  board  of  directors  for  miscon- 
duct or  negligence,  inasmuch  as  they  can  act  only  when  law- 
fully assembled,  and  their  duties  as  such  are  devolved  on 
them  as  a  board,  and  not  individually.'  But  there  seems  to 
be  no  doubt  that  whenever  it  can  be  shown  that  the  directors 
of  a  corporation  have  been  acting  in  violation  of  their  trust; 
or  have  combined  to  injure  the  property  of  the  corporation; 
or  have  fraudulently  misappropriated  the  corporate  funds  for 
their  own  benefit  or  for  the  benefit  of  third  persons;  or  have 
obtained  undue  advantage,  benefit,  or  profit  to  themselves  by 
purchase,  sale,  or  other  dealings  with  the  same, —  a  court  of 
equity  has  power  to  grant  relief,  and  the  rights  of  the  corpo- 


'  Horn  Silver  Mining  Co.  v.  Byan,  '  North  Hudson  &c.  Asso.  v.  Childs, 

42  Minn.  196 ;  44  N.  "W.  Eep.  56.  82  Wis.  460 ;  s.  c.  33  Am.  St.  Eep.  57 ; 

»  Thompson  v.  Greeley,  107  Mo.  52  N.  W.  Eep.  600.    It  was  held  error 

577 ;  17  S.  W.  Eep.  962 ;  Stephens  v.  for  the  court  below  to  treat  it  as  an 

Overstolz,  43  Fed.  Eep.  771.    Com-  action  at  law,  although  both  parties 

pare  post,  §  4309,  et  seg.  seem  to  have  so  understood  it. 
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ration  may  be  enforced  by  equitable  remedies.^  Indeed,  the 
jurisdiction  of  courts  of  equity,  to  compel  the  unfaithful 
directors  of  corporations  to  account  to  the  corporation  for 
losses  sustained  by  it  through  their  frauds  and  breaches  of 
trust,  has  been  settled  since  the  time  of  Lord  Hardwicke.* 


§  4121.  Bight  of  Action  in  Keceiver,  and  whether  He  can 
Impeach  Corporate  Acts.  —  The  receiver  of  a  corporation  suc- 
ceeds to  the  title  of  the  corporation;'  and  whatever  rights  it 
might  have  asserted  against  its  unfaithful  directors,  he  may 
assert  against  them.  A  receiver  of  an  insolvent  national 
banking  association,  for  instance,  may  enforce,  for  the  benefit 
of  stockholders,  creditors,  or  depositors,  any  liability  of  its 
directors  for  non-performance  or  negligent  performance  of 
their  duties.*  Accordingly,  he  may  maintain  an  action  at  law 
against  a  director  to  recover  damages  sustained  by  an  excessive 
loan.^  This  is  very  clear;  but  whether  the  receiver  of  a  cor- 
poration can  go  further  and  impeach  corporate  acts  which 
are  of  such  a  nature  that  the  corporation  itself  would  be 
estopped  to  impeach  them,  has  been  questioned.  In  other 
words,  it  has  been  contended  that  his  title  is  derivative, — 
that  he  can  do  nothing  except  what  his  assignor,  the  corpora- 
tion, could  have  done.  This,  so  far  as  our  reading  enables  us 
to  express  an  opinion,  is  not  the  general  view  of  the  courts. 
He  occupies  a  higher  plane  than  that  of  a  mere  representative 
«f  the  company;  he  is  also  the  representative  of  its  creditors," 

*  Ellsworth  Woolen  Man.  Co.  v.  °  High  on  Receivers,  §  316 ;  Curtis 

Faunce,  79  Me.  440,  445 ;  g.  c.  10  Atl.  v.  Leavitt,  15  N.  Y.  9,  44 ;  Brouwer  v. 

Rep.  250.  Hill,  1  Sandf.  (N.  Y.)  629 ;  White  v. 

«  Ante,  §  4119 ;  Charitable  Corpo-  Haight,  16  N.  Y.  310 ;  Osgood  v.  Lay- 
ration  V.  Sutton,  2  Atk.  400  (Anno,  tin,  48  Barb.  (N.Y.)  464;  post,  ch.  161. 
1742) ;  S.C.9  Mod.  349;  Thomp.  Oft.  *  Movius  v.  Lee,  30  Fed.  Bep.  298 ; 
Corp.  226;  Attorney-General  v.  Wil-  Howe  v.  Barney,  45  Fed.  Eep.  668; 
eon,  1  Craig  &  P.  1,  2;  s.  c.  10  L.  J.  «.  c.  5  Bkg.  L.  J.  16. 
(Ch.)  53;  11  Jur.  1174;  Bayless  v.  '  Stephens  v.  Overstolz,  43  Fed. 
Orne,  Freem.  Ch.  (Miss.)  161 ;  Attpr-  Rep.  771 ;  s.  c.  4  Bkg.  L.  J.  52. 
ney-General  v.  Utica  Ins.  Co.,  2  *  "The  better  doctrine  undoubt- 
Johns.  Oh.  (N.  Y.)  371;  Citizens'  edly  is,  that  he  stands  as  the  repre- 
Loan  Asso.  v.  Lyon,  29  N.  J.  Eq.  110.  sentative,  both  of  the  creditors  of  the 
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and,  as  such,  he  may  assert  against  the  corporation  any  right 
which  they  could  have  asserted.  It  is  believed  that  he  suc- 
ceeds to  rights  of  action  as  large  as  those  of  an  assignee  in 
bankruptcy,  as  stated  in  another  section.'  He  may  disaffirm 
certain  acts  of  the  corporation  which  are  illegal  and  in  viola- 
tion of  the  rights  of  its  creditors.  He  may  maintain  an  action 
to  set  aside  illegal  transfers  of  securities  belonging  to  the  cor- 
poration.^ He  may  maintain  an  action  against  the  president 
of  the  corporation,"  or  against  a  director,*  to  recover  corpo- 
rate, funds  or  securities  which  the  latter  has  fraudulently 
abstracted. 

§  4122.  Klght  of  Action  in  Assigrnee  for  Creditors.  —  The 

assignees  of  an  insolvent  banking  corporation  may  maintain 
an  action  against  a  director  for  damages  for  loss  to  the  bank 
occasioned  by  the  fraudulent  sale  to  the  bank  of  its  own  stock 
by  a  director.  Such  right  of  action  being  essentially  one  of 
property,  as  distinguished  from  a  personal  tort,  passes  by  the 
assignment,  and  does  not  involve  the  setting  aside  of  the  con- 
veyance as  in  fraud  of  creditors.  The  action  may  be  brought 
by  those  representing  the  bank.* 

§  4123.  Pendency  of  Actions  by  Creditors  Prevents  Sub- 
sequent Action  by  Assignee. —  The  pendency  of  bills  in  equity 

corporation,  and  of  its  shareliolders.  not  sue  for  wrongs  done  by  the  officers 

He  is  not,  therefore,  the  agent  or  rep-  to  the  injury  of  creditors;  such  an  ac- 

resentative  of  the  corporation  exclu-  tion  must  be  brought  by  the  credit- 

sively,  but  is  to  be  regarded  rather  as  ors  themselves.    Piscataqna  &c.  Oo. 

trustee  for  both  creditors  and  share-  v.  Hill,  60  Me.  178,  182.    The  general 

holders."    High  on  Eeceivers,  §  314;  doctrine  of  the  foregoing  text  has  an 

citing  Gillet  v.  Moody,  8  N.  Y.  479 ;  analogy  in  the  case  of  the  official  liqui- 

Talmage  v.  Pell,   7  N.  Y.  328,  347;  dator  under  the  English  Companies 

Libby  v.  Eosekrans,  55  Barb.  (N.  Y.)  Acts,  who  can  proceed  against  the  di- 

217.  rectors  for  breaches  of  trust.    See  Ee 

'  See  also  post,  ^  4326.  National  Funds  Assurance  Co.,  10  Oh. 

'  Gillet  V.  Moody,  3  N.  Y.  479.  Div.  118 ;  Feltom's  Ex'rs  case,  L.  E. 

»  Butterworth  v.  O'Brien,  24  How.  1  Eq.  219 ;   Madrid  Bank  v.  Bayley, 

Pr.  (N.  Y.)  438.  L.   E.  2  Q.   B.  37;  Ee  Cardiff  Sav. 

*  Gillet  V.  Phillips,  13  N.  Y.  114;  Bank,  45  Oh.  Div.  537;  ante,  §  4106. 
Hayes  v.  Kenyon,  7  E.  I.  136.    But  '  Shultz  v.  Christman,  6  Mo.  App. 

in  Maine  the  trustees    appointed    to  338 ;  Grocers'  National  Bank  v.  Olark, 

wind  up  an  insolvent  corporation  can-  48  Barb.  (N.  Y.  )  26. 
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hy  creditors  (which  must  be  consolidated)  against  directors  of 
an  insolvent  corporation,  proceeding  on  the  ground  of  negli- 
gence and  mismanagement,  will  prevent  the  assignee  from 
maintaining  a  subsequent  suit  at  law  in  the  name  of  the  cor- 
poration against  the  directors  for  the  same  cause.  The  reason 
is  plain:  the  assignee,  to  say  the  least,  has  no  better  right  to 
bring  his  action  than  creditors,  and,as  he  is  not  prior  in  right, 
his  action  fails  because  it  is  subsequent  in  time.  To  hold 
that  he  is  prior  in  right  would  in  many  cases  defeat  the  pur- 
poses of  justice.because  the  assignee  is  selected  by  the  accused 
and  delinquent  directors  themselves.  He  is,  to  a  certain 
extent,  their  own  hand,  and  they  have  presumptively  selected 
that  hand  with  the  view  that  it  shall  not  be  turned  against 
themselves.* 

§  4124.  Directors  when  Jointly  lilable. — It  has  been  held 
that  in  an  action  in  equity  by  a  receiver  of  a  corporation 
against  its  directors  to  recover  moneys  fraudulently  appropri- 
ated by  them,  a  decree  may  be  entered  against  them  jointly} 
So,  under  the  modern  codes,  an  action  in  the  nature  of  an 
action  at  law  may  be  maintained  against  directors  of  a  cor- 
poration jointly  and  severally,  for  the  amount  of  losses  re- 
sulting from  their  suffering  the  corporate  funds  or  property 
to  be  wasted  or  lost  by  gross  negligence  or  inattention  to  their 
dul^ies.^  But  it  has  been  held  that  where  the  charter  of  a 
corporation  fixes  the  number  of  directors  at  sixteen,  and 
makes  a  majority  of  them  necessary  to  constitute  a  board 
competent  for  the  transaction  of  business,  a  joint  action  at  law 
cannot  be  maintained  against  four  for  acts  done  as  directors, 
for  the  reason  that  the  four  defendants  are  incapable  of  doing 
any  corporate  act,  and  cannot  act  jointly  as  directors.  If  they 
have  wasted  and  lost  the  funds  of  the  corporation,  the  action 
must  be  against  them  severally.* 


'  Warner  v.  Hopkins,  111  Pa.  St.  "  Horn  Silver  Mining  Co.  v.  Ryan, 

528;  s.  c.  56  Am.  Rep.  266.  42  Minn.  196;  s.  c.  44  N.  W.  Rep.  56. 

'  McOarty's  Appeal,   110  Pa.   St.  *  Franklin  Fire  Ins.  Co.  v.  Jenkins, 

379.  3  Weed.  (N.  Y.)  130. 
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§  4125.  Pleading':    Declaration,   Bill,   or    Complaint.  —  It 

has  been  held  in  New  York,  when  the  common-law  system  of 
pleading  was  in  force,  that  a  declaration  containing  a  general 
charge  that  the  defendants,  as  directors,  lent  the  corporate 
funds  on  security  known  by  them  to  be  insufficient,  without 
specifying  time,  person,  or  circumstances,  is  bad  on  demurrer; 
and  so,  if  a  declaration  alleges  the  grievance  to  have  been 
committed  in  part  by  want  of  care,  and  in  part  by  corrupt  and 
willful  mismanagement.^  A  bill  brought  by  the  assignees  of 
a  foreign  corporation  against  several  citizens  of  Massachusetts, 
who  had  been  its  directors,  alleging  that  they  had  not  used 
the  property  and  moneys  of  the  corporation  for  lawful  pur- 
poses, but  had  illegally  misused  and  expended  it,  and  divided 
some  of  the  money  among  themselves  for  their  own  benefit, 
was  held  not  demurrable.*  If  the  action  is  grounded  on  negli- 
gence, it  is  not  a  Tnisjoinder  of  causes  of  action  to  allege  sev- 
eral distinct  acts  of  negligence;  nor  need  such  a  complaint 
negative  knowledge  or  acquiescence  on  the  part  of  the  stock- 
holders.' 

§  4126.  Actions  by  Assignees  and  Trustees  in  Bankruptcy. 

An  action  against  the  directors  of  a  corporation  for  losses 
happening  to  the  corporation,  in  consequence  of  their  gross 
negligence  and  habitual  inattention  to  their  duties,  may  be 
brought  by  trustees  in  bankruptcy  of  the  corporation,  and  is 
properly  brought  in  equity.*  This  was  the  title  of  an  assignee 
in  bankruptcy  under  the  late  bankrupt  law;  he  might,  as 
the  representative  of  creditors,  contest  the  validity  of  the  acts 
of  the  bankrupt.^     The  assignee  of  a  bankrupt  corporation 

'  Franklin  Fire  Ins.  Co.  v.  Jenkins,  '  Clerk's  Office  v.  Bank,  66  N.  C. 

3  Wend.  (N.  Y.)  130.  214;  s.  c.  8  Am.  Eep.  506;  EeMetz- 

2  Gindrat  v.  Dane,  4  Cliff.  (U.  S.)  ger,  2  Nat.  Bank.  Reg.  355;  Foster  v. 

260.  Hackley,  2  Nat.  Bank.  Beg.  406 ;  s.  c. 

^  Horn  Silver  Mining  Co.  v.  Eyan,  1  Ch.  Leg.  N.  137 ;  Bradshaw  v.  Klein, 

42  Minn.  196;  s.  c.  44  N.  W.  Eep.  56.  1  Nat.  Bank.  Eeg.   642;  s.  c.  2  Biss. 

As  to  the  effect  of  acquiescence,  see  (U.  S.)  20;  McLean  ti.  Buckingham, 

ante,  ii  4025,  4076,  et  seg.  3  McLean  (U.  S.),  185;  s.  c.  13  How. 

*  Mutual  Building  Fund  &c.  Bank  (U.  S.)   151;  Re  Leland,  10  Blatchf. 

V.  Bossieux,  4  Hughes  (U.  S.),  387.  (U.  S.)  (303;  Upton  v.  Hansbrough,  3 
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might  impeach  any  transaction  between  the  corporation  and 
its  creditors  which  its  creditors  might  impeach.  He  might 
impeach  a  conventional  payment  of  stock  made  by  exchang- 
ing cliecks,  with  the  view  of  changing  the  character  of  the 
transaction  from  a  subscription  of  stock  to  an  ordinary  debt.* 
There  were  cases,  however,  wbere  the  assignee  was  not  per- 
mitted to  assert  a  higher  right  than  his  assignor  had.  Thus, 
where  the  corporation  entered  upon  the  business  of  discount- 
ing paper  without  authority  of  law,  its  assignee  in  bankruptcy 
could  not,  it  was  held,  recover  the  money  which  it  had  so 
parted  with.  In  respect  of  such  a  transaction,  the  assignee 
succeeded  only  to  the  title  of  the  bankrupt  corporation,  and  it 
had  no  title.^  Neither  could  the  assignee  of  a  bankrupt  cor- 
poration assert  the  rights  of  its  creditors  against  its  directors, 
under  a  statute  making  them  liable  for  certain  official  defaults; 
for  this  liability  was  not  in  the  nature  of  corporate  assets.' 

§  4127.  Certain  Defenses  Considered.  —  Delay  on  the  part 
of  the  liquidator  of  a  corporation  in  bringing  suit  against  the 
representatives  of  directors  who  have  paid  dividends  out  of 
capital,  to  recover  the  amounts  so  paid,  has  been  held  no 
defense  to  the  suit,  in  the  absence  of  prejudice  thereby  to  the 
defendants.*  To  such  action,  for  unliquidated  damages  arising 
solely  from  a  tort,  a  defendant  cannot  set  up  a  discharge  in 
bankruptcy.^    An  action  by  a  corporation  against  its  promoters 


Bias.  (U.  S.)417;  s.  c.  10  Nat.  Bank.  10  Bail.    &  Corp.   L.   J.   292;    s.   c. 

Eeg.   369;    Ee  Jaycox,  7  Nat.  Bank,  affirmed  [1892],  1  Oh.  154. 
Reg.  578 ;  s.  c.  13  Nat.  Bank.  Reg.  122 ;  «  Hun  v.  Gary,  59  How.  Pr.  (N.  Y.) 

12  Blatchf.  (U.  S.)   209;  13  Blatchf.  426,  439.    It  has  heen  held  that  a 

(U.  S.)  70;  Sawyer  t).  Hoag,  17  Wall,  corporation  cannot    recover  upon  a 

(U.  S.)  610.  promissory  note  given  to  its  manager, 

'■  Sawyer  v.  Hoag,  17  "Wall.  (U.  S.)  upon  an  allegation  that  it  did  busi- 

610.  ness    in  the  name  of   its  manager, 

'  Be  Jaycox,  13  Blatchf.  (U.  S.)  70.  where  the  evidence  showed  that  the 

"  Bristol  V.  Sanford,  12  Blatchf.  note  was  given  as  a  part  of  a  personal 
(U.  S.)  341.  But  see  Gunkle's  case,  transaction  for  the  accommodation 
48  Pa.  St.  13;  Piscataqua  &c.  Co.  v,  of  the  manager  and  without  con- 
Hill,  60  Me.  178.  sideration,  and  where  there  was  no 

'  Masonic  &c.  Asaur.  Co.  v.  Sharpe,  evidence  to  show  that  the  corporation 
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for  fraudulently  selling  to  the  corporation  a  mining  property, 
at  a  price  greatly  in  excess  of  what  they  had  represented  as 
the  cost  of  it  to  themselves,  cannot  be  defeated  on  the  ground 
that  the  money  paid  to  the  promoters  for  the  property  was 
obtained  by  the  corporation  as  the  proceeds  of  an  unlawful 
issue  of  its  shares,  —  they  not  being  in  a  position  to  raise  the 
question  of  the  lawfulness  of  the  organization,  or  the  validity 
of  the  issue  of  its  stock.  The  reason  is,  that  they  were  active 
agents  in  the  formation  of  the  corporajtion,  instrumental  in 
the  issue  of  the  stock,  and  are  consequently  estopped  by  their 
own  conduct.* 

§  4128.  Defense  of  the  Statute  of  Limitations.  —  Where 
the  corporation  sues  cortain  of  its  directors  to  recover  the 
secret  profits  which  they  have  made  out  of  a  corrupt  agree- 
ment, the  statute  of  limitations  begins  to  run  against  the  cor- 
poration or  its  representative,  —  e.  g.,  a  receiver  in  charge  of 
its  assets  after  its  insolvency,  —  only  from  the  time  when  the 
corporation  or  the  representative  acquires  knowledge  of  the 
corrupt  agreement.^  This  is  an  application  of  the  equity  rule, 
which  obtains  under  some  of  the  codes  of  procedure,  that  in 
case  of  fraud  the  statute  of  limitations  begins  to  run  only 
from  the  discovery  of  the  fraud?  Another  court  has  held  that, 
in  an  action  by  the   receiver  of  an   insolvent   corporation, 


had  been  defrauded  or  injured  by  the  The  intermediate  appellate  court  pro- 

giying    of    it.      Soci6t6    des    Mines  ceed  on  the  ground  that  the  case  fell 

D'Argent  &c.  v.  Mackintosh,  7  Utah,  within    the  following  clause  of  the 

35;  24  Pac.  Hep.  669.  statute  of  limitations:   "Fifthly,  an 

'  Pittsburg  Min.   Co.  v.  Spooner,  action  for  relief   on  the   ground  of 

74  Wis.  307 ;   s.  c.  17  Am.  St.  Eep.  fraud,  the  cause  of  action  in  such 

149 ;   42  N.  W.  Eep.  259 ;  5  Eail.  &  cases  to  be  deemed  not  to  have  accrued 

Corp.   L.    J.    566.    Error    to    admit  until  the  discovery  by  the  aggrieved 

against  the  defendants  without  ex-  party,  at  any  time  within  ten  years, 

amination  the  report  of  an    expert  of  the  facts  constituting  the  fraud." 

accountant  called  by  the  corporation.  Eev.  Stats.  Mo.  1879,  §  3230 ;  Bent  v. 

North    Hudson    Mut.    Building    &c.  Priest,  10  Mo.  App.  543. 
Asso.  V.  Ohilds,  82  Wis.  460 ;  s.  c.  33  »  Hunter  v.  Hunter,  50  Mo.  445, 

Am.  St.  Eep.  57 ;  52  N.  W.  Eep.  600.  452 ;  and  see  Keeton  v.  Keeton,  20 

'  Bent  V.  Priest,  86  Mo.  475,  487 ;  Mo.  530,  541. 
affirming  s.  c.  10  Mo.  App.  543,  562. 
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against  its  directors  or  managers,  to  recover  for  losses  which 
the  institution  has  sustained  through  their  mismanagement, 
predicated  upon  illegal  investments  and  overdrafts  made  hy 
the  president  beyond  the  period  of  the  statute  of  limitations, 
the  statute  may  be  set  up  as  a  defense;  since  the  trust  which 
exists  in  such  a  case  *  is  not  the  species  of  direct  trust,  belong- 
ing exclusively  to  the  jurisdiction  of  equity,  which  takes  a 
case  out  of  the  statute  of  limitations.'^  At  the  same  time,  the 
rule  is  conceded  that  "in  cases  of  resulting,  implied,  and  con- 
structive trusts,  when  a  party  is  to  be  constituted  a  trustee  by  a 
decree  of  a  court  of  equity  founded  on  fraud,  it  is  well  settled 
as  a  rule  of  equity  that  the  statute  of  limitations  and  pre- 
sumption from  lapse  of  time  will  operate."*  But  even  here  the 
statute  does  not  begin  to  run  until  the  time  when  the  party 
complaining  discovers  the  fraud.^  On  the  contrary,  the  Su- 
preme Court  of  Illinois  have  taken  the  position  that  the  direct- 
ors  of  a  corporation  are  trustees  of  an  express  trust,  within 
the  principle  that  the  statute  of  limitations  does  not  run 
between  a,  trustee  and  his  cestui  que  trust  in  the  case  of  express 
or  direct  trusts,  so  that  the  statute  presents  no  bar  to  a  suit 
■  in  equity  by  a  receiver  of  a  corporation  to  hold  its  directors 
liable  for  misappropriations  of  its  assets.'  And  this  seems  to 
be  the  correct  view;  for  clearly  the  mass  of  decisions,^  holding 
that  directors  are  trustees  in  equity  for  the  corporation  and 
the  shareholders,  proceed  upon  no  other  conception  than  that 
they  are  trustees  of  an  express  or  direct  trust,  —  a  trust  expressed 


•  Williams  v.  HalUard,  38  N.  J.  Eq.  L.  J.  482 ;  4  Bkg.  L.  J.  249 ;  16  S.  W. 
373.  Rep.  448. 

»  Spering's  Appeal,  71  Pa.  St.  11;  '  Ellis  v.  Ward,  137  HI.  509;  ».  c. 

s.  e.  10  Am.  Eep.  684;  Thomp.  Off.  25  N.  E.  Eep.  530;  33  Am.  &  Eng. 

Corp.  233.  Corp.  Cas.  200. 

'  Keeton  v.  Keeton,  20  Mo.  530,  °  Pearson    v.     Concord    Railroad 

641;     following    Spering's    Appeal,  Corp.,  62  N.  H.  537;  s.  c.  13  Am.  St. 

supra.  Eep.  590 ;  Sweeny  v.  Grape  Sugar  Co., 

*  Ibid.  Compare  Chouteau  v.  Al-  30  W.  Va.  443;  s.  c.  8  Am.  St.  Eep. 
len,  70  Mo.  290.  To  substantially  88,  89,  and  note;  Farmers'  Bank  v. 
the  same  effect  is  Wallace  v.  Lincoln  Downey,  63  Oal.  466 ;  s.  c.  31  Am. 
Savings  Bank,  89  Tenn.  630 ;  s.  c.  24  Eep.  62 ;  Simons  v.  Vulcan  Oil  &c.  Co., 
Am.  St.  Eep.   625;   9  Eail.  &  Corp.  61  Pa.  St.  202;  s.  c.  Thomp.  Off.  Corp. 
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in  the  charters  or  governing  statutes  and  in  the  by-laws  or 
other  governing  instruments,  prescribing  the  manner  in 
which  the  directors  shall  conduct  the  business  of  the  corpo- 
ration. 


172;  100  Am.  Dec.  628;  Hoffman  &c. 
Oo.  V.  Cumberland  &c.  Co.,  16  Md. 
456;  g.  c.  77  Am.  Dec.  311;  Philadel- 
phia &c.  E.  Oo.  V.  Oowell,  28  Pa.  St. 
329;  s.  c.  70  Am.  Dec.  128;  Bank  v. 
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Hill,  56  Me.  385;  g.  c.  96  Am.  Dec. 
470.  Compare  St.  Louis  &c.  E.  Co.  v. 
Tiernan,  37  Kan.  606;  and  many 
others. 
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§  4132.  General  Nature  of  the  Llalbility  of  Directors  t«> 
Persons  not  Members  of  the  Company.  —  The  grounds  on 
which  the  directors  of  corporations  may  make  themselves 
liable  to  strangers  have  been  already  indicated.'     They  stand 


1  Ante,  §  4091. 


3027 


3  Thomp.  Corp.  §  4133.]     directors. 

toward  the  outside  and  in  the  same  relation  in  which  any 
other  agents  stand  toward  the  general  public.  For  a  breach 
of  duty  to  their  principal,  redress  can  only  be  had  by  that 
principal,  the  corporation,  or  by  the  shareholders,  if  the  cor- 
poration refuses  to  sue,  as  elsewhere  pointed  out.'  But,  for 
any  breach  of  duty  toward  a  stranger  to  the  company,  such 
stranger  may  have  redress  against  them,  either  at  law  or  in 
equity,  according  to  the  nature  of  the  injury;  and  it  will  be 
no  defense  that  their  principal  is  also  liable.^  By  a  doctrine 
peculiar  to  the  American  courts,  the  capital  stock  of  a  cor- 
poration is  deemed  a  trust  fund  for  its  creditors,  and  the 
'  directors  of  the  corporation,  or  other  custodians  of  this  fund, 
are  deemed  trustees  of  all  the  beneficiaries  of  the  fund,  that 
is,  of  the  creditors  first,  and  afterwards  of  the  shareholders. 
These  heads  of  liability  will  be  discussed  in  the  succeeding 
sections. 

§  4133.  Not  Liiable  as  Partners  or  Original  Undertakers, 
except,  etc.  —  Like  other  stockholders  of  the  corporation,  and 
like  other  agents  and  trustees,  directors  are  not  personally 
liable  for  the  debts  of  the  corporation,  unless  they  make  them- 
selves so  by  frauds  and  breaches  of  trust  as  discussed  in  this 
chapter,  or  by  violations  of  statutory  duties  as  discussed  here- 
after.' In  considering  the  question  of  their  liability  on  any 
ground,  we  may  start  out  with  the  general  principle  of  their 
non-liability  for  the  corporate  debts  and  undertakings.*  We 
have  already  had  occasion  to  consider  the  principle  that 
where  a  corporation  exists  de  facto,  its  managers  do  not 
become  personally  liable  for  its  debts  from  the  mere  fact  that 
some  defect  or  irregularity  in  the  mode  of  organizing  it  under 
ils  charter  or  governing  statute  has  taken  place; ^  and  we 
have  had  occasion  to  note  the  essential  limitations  of  that 
principle,  that  where  those  essential  conditions  precedent  have 
not   supervened   which   entitle   the   coadventurers   to  make 

1  AnU,  §  4091;  ■post,  §  4479.  *  Snyder  v.  Wiley,  59  Tex.  448. 

s  j^nte,  5  4096.  '  Ante,  §§  224,  2975;  Bartholomew 

s  pp5(  Oh.  83.  »•  Bentley,  1  Ohio  St.  37. 
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and  take  contracts  as  a  corporation,  the  managers  who  assume 
to  make  contracts  in  its  nan:e  are  personally  liable  on  those 
contracts.^  Thus,  as  already  seen,^  persons  acting  as  directors 
of  an  inchoate  corporation,  who  contract  debts  in  its  name  when 
less  than  the  minimum  amount  of  capital  with  which,  under  its 
constitution,  it  is  entitled  to  commence  business,  has  been 
subscribed,  —  become  personally  liable  to  make  good  those 
obligations,  though  acting  in  good  faith.'  Thus,  where  the 
creditors  of  a  corporation  selected  three  of  their  number  to 
manage  it  as  trustees  in  their  interest,  and  these  three  were 
elected  its  directors,  it  was  held  that  they  could  not  be  made 
liable  as  partners  for  supplies  purchased  by  them  in  the  name 
and  behalf  of  the  corporation  and  used  in  its  business.*  But 
even  where  the  circumstances  are  such  that  the  contracting 
directors  make  themselves  personally  liable,  they  do  not  in 
all  cases  make  other  members,  or  even  other  officers,  personally 
liable  by  representation,  as  one  partner  binds  his  copartners; 
but  whether  they  do  so  or  not  becomes  very  largely  a  question 
of  fact,  like  the  question  of  agency  in  other  relations.^  On 
the  other  hand,  the  facts  may  be  such  that  while  the  contract- 
ing officer  will  not  be  personally  liable,  the  trustees  may  be.* 
If  the  directors  of  an  inchoate  corporation  enter  upon  the  busi- 
ness for  which  the  company  is  projected,  and  incur  liabilities, 
and,  for  any  reason,  the  company  is  never  incorporated,  such 
liabilities  will  be  deemed  their  personal  obligations,  and  they 
will  be  obliged  to  answer  for  them.' 

§  4:134:.  Personally  Liable  where  Contract  does  not  Show 
that  It  was  Made  for  the  Company.  —  If  the  directors  act  as 

'  Ante,  §  2969. 

'  Compare  ante,  §§  246, 1235,  2969,  liable,  individually,  for  debts  of  the 
2983,  2989.  club,    though    incurred    by  him    as 

'  Trust  Co.  V.  Floyd,  47  Ohio  St.  president.  Sieger  v.  Oulyer,  2  Abb. 
525;  s.  c.  21  Am.  St.  Eep.  846;  12  N.Oas.  (N.Y.)347;  affirmed  67  N.Y. 
L.  B.  A.  346;  26  N.  E.  Rep.  110.  601.    Liability    of   the  trustees    of  a 

*  Beeson  v.  Lang,  85  Pa.  St.  197.         church  to  an  innocent  materialman. 

'  Ante,  §  423.  Tull  v.  Trustees,  75  N.  0.  424. 

'  Thus,  the  president  of  an  incorpo-  '  Doubleday  v.  Muskett,  4  Moore 

rated  social  club,  who  was  not  also  a  &  P.  750 ;  s.  c.  Thomp.  Oft.Corp.  291 ;. 
trustee   of    the    club,  was    held  not      ante,  §§  416,  2969. 
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contracting  agents  of  the  corporation,  and  sign  contracts  in 
that  capacity,  they  will  make  themselves  personally  liable 
thereon,  unless  the  contract  distinctly,  or  by  necessary  impli- 
cation, shows  that  it  was  made  for  the  company,  and  not  for 
themselves,  and  unless  it  sufficiently  appears  from  the  instru- 
ment that  the  obligee  contracted  upon  the  security  of  the 
corporate  funds,  and  not  on  that  of  the  personal  responsi- 
bility of  the  directors.^  Thus,  where  the  managing  director 
of  a  company  entered  into  a  covenant  with  a  third  per- 
son to  pay  a  certain  sum  of  money,  in  consideration  of  the 
assignment  to  him  of  certain  concessions,  such  covenantee 
could  not  prove  his  claim  against  the  company,  although  he 
may  in  fact  have  dealt  with  the  covenantor  as  a  trustee  for 
the  company.^ 

§  4135.  Personally  Liiable  for  Acts  in  Excess  of  their  Au- 
thority.—  The  general  principle  with  which  this  discussion  was 
opened  must  be  recurred  to:  it  is,  that  an  officer  or  contract- 
ing agent  of  a  corporation,  who  enters  into  a  contract  in  the 
name  and  on  behalf  of  the  corporation,  is  not  personally 
bound  thereon,  provided  the  contract  was  within  the  scope  of 
his  authority  as  its  contracting-  officer  or  agent;  for  in  that 
case  it  is  the  act  of  the  corporation.'  But  suppose  that  the 
contract  is  beyond  the  scope  of  his  powers,  so  that  it  does  not 
bind  the  corporation,  then  the  inquiry  arises,  is  it  a  void 
act  in  the  sense  that  it  binds  no  one?  Must  the  obligee  sus- 
tain the  loss, while  some  one  pockets  the  gains?  The  answer 
is  that,  by  the  common  law  of  England,  persons  who  induce 
others  to  act  on  the  supposition  that  they  have  authority  to 
enter  into  a  binding  contract  on  behalf  of  third  persons,  on 
its  turning  out  that  they  have  no  such  authority,  may  be  sued 
for  damages  for  a  breach  of  an  implied  warranty  of  authority.* 
If,  therefore,  directors  of  a  company  which  has  no  power  to 

1  Post,  §  5015,  et  seg.  *  Collen  v.  'Wrigiit,  7  El.  &  Bl.  301 ; 

""  Pickering's  Claim,  L.  E.  6  Ch.  s.  c.  26  L.  J.  (Q.  B.)  147 ;  8  El.  &  Bl. 

525.  647;   27  L.  J.  Q.  B.  215;  Cherry   o. 

^  Taylor  v.  Williams,  17  B.  Mon.  Colonial  Bank  of  Australasia,  L.  E.  3 

(Ky.)  489.  P.  C.  24. 
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borrow  money,  nevertheless  do  borrow  it  and  issue  an  obliga- 
tiou  for  the  repayment  of  it,  stating  that  it  has  been  deposited 
with  the  company,  and  is  not  the  obligation  of  the  directors, 
they  will  be  personally  liable  thereon,  on  the  principle  that 
they  have  committed  a  breach  of  warranty  of  authority.  By 
signing  the  receipt,  they  in  fact  represent  that  they  have 
authority  to  make  a  binding  contract  of  loan  on  behalf  of  the 
company,  and  this  representation  being  untrue,  they  are 
guilty  of  a  breach  of  warranty  of  authority.'  Upon  the  same 
grounds,  where  the  directors  of  a  company  procure  money  to 
be  advanced  to  the  company  after  its  borrowing  powers  have 
been  exhausted,  they  will  be  personally  liable  to  refund  the 
same  with  interest.^  But,  in  plain  opposition  to  this  prin- 
ciple, it  has  been  beld  that  if  a  bank,  through  its  directors, 
issues  notes  in  excess  of  the  authority  given  by  the  law  of  its 
incorporation,  the  directors  will  not  be  personally  liable  to 
redeem  the  notes.'  So,  the  fact  that  the  directors  have  con- 
tracted an  indebtedness  in  excess  of  the  limit  prescribed  by 
its  charter  and  the  published  notice  of  incorporation,  does 
not  render  them  liable  to  creditors  of  the  corporation,  unless 
made  so  by  the  provisions  of  the  charter  or  some  general 
statute;  and  it  is  immaterial  that  the  creditors  allege  that 
credit  was  extended  in  reliance  on  the  business  character  and 
responsibility  of  the  directors.*  But  it  has  been  held  that  an 
ofiScer  of  a  corporation  who  signs  a  subscription  paper  in  the 
name  of  the  corporation,  but  without  having  authority  to  do 
so,  and  without  giving  information  of  his  want  of  authority, 
is  personally  liable  to  contribute  to  others  signing  and  incur- 
ring expense  on  the  faith  of  his  subscription.* 

§  4136.  Unless  the  Question  of  the  Extent  of  Authority  is 
a,  Mere  Question  of  taw. —  Under  this  head  the  courts  take  a 


1  Eichardsoii  v.  Williamson,  L.  K.  °  Sandfordt;.  McArthur,  18  B.  Mon, 

fl  Q.  B.  276.  (Ky.)  411. 

'  TVeeks  v.  Propert,  L.  E.  8  C.  P.  *  Frost  Man.  Co.  v.  Foster,  76  Iowa, 

427.  535 ;  «.  c.  41  N.  W.  Rep.  212. 

»  Solomon  v.  Penoyar,  89  Mich.  11 ;  s.  c.  50  N.  W.  Eep.  644. 
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distinction  between  a  breach  of  warranty  of  agency  which 
involves  a  misapprehension  of  fact,  and  such  a  breach  which 
involves  a  misapprehension  as  to  matter  of  law.  It  has  been 
justly  considered  that  where  the  question  whether  the  direct- 
ors have  authority  to  bind  the  company  in  the  thing  pro- 
posed, is  a  question  of  law  merely,  and  they  represent,  directly 
or  impliedly,  that  they  have  such  authority,  and  it  turns  out 
that  they  have  not,  this  will  not  make  them  liable  personally; 
because  it  would  be  a  startling  proposition  that  if  you  ask  a 
man's  opinion  on  a  question  of  law,  and  he  answers  you 
wrongly,  and  you  act  upon  his  opinion  and  thereby  sustain 
injury,  you  have  an  action  against  him  for  damages.'  In 
seeming  conformity  with  this  principle,  it  has  been  held  that 
the  directors  of  a  corporation  do  not,  in  the  absence  of  a  stat- 
ute so  providing,  render  themselves  personally  liable  for  mak- 
ing, on  behalf  of  the  corporation,  contracts  which  it  has  no 
power  to  make,  or  which  it  is  prohibited  from  making.  Thus, 
if  a  corporation,  through  its  directors,  purchases  its  own  shares 
and  afterwards  avoids  the  purchases,  the  directors  do  not 
become  personally  liable  to  the  vendor.'' 

§  4137.  Not  Liable  to  Creditors  for  Non-feasance,  Negli- 
g-ence,  Mlsmanag-ement,  Breacli  of  Duty  to  Corporation,  etc. 

Recurring  to  a  principle  already  stated,'  we  find  that  it  has 
been  held  that  the  fact  that  directors  and  ofHcers  of  a  corpo- 
ration have  mismanaged  its  business  does  not  render  them 
liable  to  creditors,  unless  they  are  made  liable  by  the  provi- 
sions of  the  articles  of  incorporation  or  by  statute.^  The 
proposition  is  that  "  a  wrong  to  the  corporation  which  may 
and  does  affect  the  credit  of  the  company  and  the  creditors 
generally,  is  not  a  wrong  to  them  as  individuals,  and  they 
cannot  maintain  an  action  [against  the  directors]  as  for  a 

1  Rashdall  v.  Ford,  L.  E.  2  Eq.  "  Abeles  v.  Cochran,  22  Kan.  405  j 

750 ;  s.  c.  35  L.  J.  (Oh.)  769 ;  14  Week.  s.  e.  31  Am.  Eep.  194. 
Eep.  950;  14  L.  T.  (n.  s.)  790.    See  *  Ante,  H091. 

the  judgment  of  Lord  Justice  Mellish  '  Frost    Man.    Co.    v.    Foster,   76 

in  Beattie  v.  Ebury,  L.  E.  7  Ch.  777,  Iowa,  535;  s.  c.  41  N.  W.  Eep.  212. 
798;  ante,  §2945. 
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tort."*  Therefore,  in  the  absence  of  statute,  the  holder  of 
the  bills  of  a  bank  cannot  maintain  an  action  against  the 
directors,  on  the  ground  that  their  misconduct  has  rendered 
such  bills  worthless."  So,  a  bill  by  a  creditor  of  a  national 
hank,  which,  after  setting  out  the  indebtedness  of  the  bank  to 
the  plaintiff,  states  that  the  defendant  directors  "  did  not  give 
that  care,  supervision,  arid  attention  to  the  affairs  of  the  bank 
which  the  duties  of  their  office  and  the  nature  of  the  trust 
reposed  in  them  required;  but,  on  the  contrary,  neglected  the 
same,  and  intrusted  the  entire  business  concerns  of  the  bank 
to  [its  president  and  cashier],  who  recklessly  and  improvi- 
dently  loaned  the  money  and  securities  of  the  bank  to  various 
embarrassed  and  insolvent  firms  and  individuals,  without  tak- 
ing proper  and  sufficient  securities  for  the  protection  of  the 
creditors  and  others  confiding  in  the  directors'  management 
of  the  bank,  and  recklessly  converted  the  money  of  the  bank 
to  their, use;  the  said  president  and  cashier  carrying  a  joint- 
account  at  said  bank,  which  at  the  time  of  its  failure  was 
overdrawn  in  the  enormous  sum  of  over  sixty  thousand  dol- 
lars,"—  exhibits  no  right  of  action  against  the  directors;  since 
their  personal  liability  can  only  be  enforced  by  the  proceed- 
ings prescribed  by  sections  5234  and  5239  of  the  Revised 
Statutes  of  the  United  States.' 

§  4138.  Bank   Directors   not  so   Liable    to  Depositors. — 

Neither,  in  the  absence  of  a  special  statute,^  are  the  directors  of 
a  bank  liable  to  a  general  depositor  for  mismanaging  the  affairs 
of  the  bank  so  that  his  debt  is  lost;  for  unless  they  are  made 
liable  by  statute,  the  breach  of  duty  of  which  they  have  been 
guilty,  is  to  the  bank  and  not  to  its  customers.*  But  it  is  con- 
ceded that  directors  of  a  bank  may  make  themselves  liable  to 
ordinary  depositors  in  damages,  for  false  and  fraudulent  repre- 
sentations made  by  them,  whereby  the  depositors  have  suffered 

'  Priest  V.  White,  89  Mo.  609,  617 ;  ers,  44  Fed.  Rep.  13;  s.  c.  4  Bkg.  L. 

Winter  v.  Baker,  34  How.  Pr.  (N.  Y.)  J.  48. 

183;  s.  c.  50  Barb.  (N.  Y.)  432.  *  Numerous  statutes  exist  s;iving 

'  Branch    v.    Eoberts,    50    Barb,  such  rights  of  actions,  as  elsewhere 

(N.  Y.)  435.  shown.    Post,  ^  4240,  et  seg. 

»  National  Exchange  Bank  v.  Pet-  "  Zinn  v.  Mendel,  9  W.  Va.  580. 
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loss;  and  perhaps  also  for  acts  done  by  them  with  intent  to 
deceive  and  defraud  the  public  generally,  which  have  had 
that  effect,  and  which  have  caused  loss  to  such  depositors.' 
In  this  respect,  an  attempt  has  been  made  by  one  court  to 
draw  a  distinction  between  the  directors  of  a  corporation 
and  its  mere  agents  and  ministerial  officers.  The  former,  this 
court  say,  are  not  mere  agents,  like  cashiers,  tellers,  and 
clerks.  They  are  regarded  as  trustees  for  the  stockholders, 
and,  in  a  qualified  sense,  are  the  corporation  itself.  Their 
contract,  continues  this  court,  is  not  alone  with  the  corpora- 
tion. They  invite  the  public  to  deal  with  it,  and  when  any 
one  accepts  their  invitation,  he  has  the  right  to  expect  reason- 
able diligence  and  good  faith  at  their  hands.  Accordingly, 
the  directors  of  a  bank  were  held  liable  for  the  acts  of  the 
ministerial  officers  of  the  corporation  for  converting  special 
deposits  of  money  and  paying  them  out  to  the  general  credit- 
ors of  the  bank.*  We  have  noticed  this  case  elsewhere,  and 
merely  remark,  in  passing,  that  it  is  not  generally  regarded 
as  sound  law.  Although  there  may  be  difficulty  in  many 
cases  in  determining  whether  the  wrong  complained  of  was  a 
wrong  towards  the  corporation  or  a  wrong  towards  the  plain- 
tiffs, yet  this  case  does  not  lie  so  near  the  border  line  as  to 
have  created  difficulty.  Unless  we  fail  to  understand  the 
cases,  directors  of  corporations  are  not  under  such  a  liability 
as  this  case  puts  upon  them,  except  where  it  has  been  placed 
upon  them  by  statute.' 

§  4139.  A  lilmltation  of  This  Doctrine  Sug-^ested,  and 
Contrary  Holdings  Stated.  —  It  is  submitted,  however,  that 
creditors  may  be  affected  by  wrongs  done  to  the  corporation 

'  Zinn  V.  Mendel,  9  W,  Va.  595,  this  case  in  13  Am.  Law  Eeg.  (n.  s.) 
per  Haymond,  P. ;  Maisch  v.  Saving  218,  and  the  doubt  expressed  by  Hay- 
Fund,  5  Phila.  (Pa.)  30;  Leffman  v.  mond,  P.,  in  Zinn  v.  Mendel,  9 
Flanigan,  5  Phila.  (Pa.)  155.  W.  Va.  580.    As  to  the  difference  be- 

'  United  Society  of  Shakers  v.  Tin-  tween  general  and  special  deposits, 

derwood,  9  Bush  (Ky.),  609;  i.  c.  15  see  Planters'  Bank  v.  Union  Bank,  16 

Am.  Eep.  731;   13    Am.  Law  Eeg.  Wall.  (U.   S.)  483;  Marine  Bank  v. 

(N.  s.)  211.  Fulton  Bank,  2  Wall.  (U.  S.)  252. 

'See  Judge  Eedfleld's  criticism  on 
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by  the  directors,  in  such  a  manner  as  to  have  an  action 
against  the  latter  for  damages.  Suppose,  for  instance,  that  a 
corporation  is  held  out  to  the  world  by  its  directors  as  pos- 
sessing a  certain  capital  stock  and  as  being  solvent  and 
worthy  of  credit.  Suppose  that  those  directors  proceed 
secretly  to  honeycomb  the  corporation,  —  to  convert  the 
assets  to  their  own  use  until  it  becomes  a  mere  shell.  Sup- 
pose that  in  this  state  of  facts,  outside  persons,  acting  upon 
the  faith  of  what  the  directors  hold  out  to  the  world,  give 
credit  to  the  corporation  and  it  afterwards  fails,  leaving  their 
debts  unpaid.  Can  it  be  said  that  the  persons  thus  deceived 
and  cheated  have  no  action  against  the  persons  who  have 
thus  deceived  and  cheated  them?  The  question  answers 
itself.^  One  court,  proceeding  in  this  direction,  has  passed 
the  bounds  of  principle,  by  making  the  directors  of  an  insol- 
vent bank  liable  for  the  conversion  of  certain  special  deposits 
of  the  plaintiff  which  had  taken  place  in  consequence  of  their 
negligence,  witliout  the  aid  of  a  statute.^  A  decision  of  the 
Court  of  Appeals  of  Virginia,  in  like  manner,  holds  the 
directors  of  a  savings  bank  liable  to  depositors  for  gross  neg- 
ligence and  inattention,  whereby  the  assets  have  been  wasted;' 
though  it  should  be  observed  that  the  directors  of  a  savings 
bank  or  savings  fund  sustain  a  much  closer  trust  relation  to 
depositors  than  do  the  directors  of  an  ordinary  commercial 
bank;  and  besides,  notwithstanding  the  fact  that  a  com- 
placent court  placed  its  decision  on  the  ground  of  negligence, 
the  institution  was  honeycombed  with  fraud. 

§  4140.  But  Ijiable  to  Strangers  for  Malfeasance.  — It  is  a 

well-settled  principle,  as  we  shall  see  when  we  come  to  con- 
sider the  subject  of  torts  of  corporations,^  that  the  fact  of  being 
the  officer  or  agent  of  a  private  corporation  confers  no  immu- 

1  See  post,  §§  4144,  4152.  8  S.  E.  Kep.  586.    Compare  Bank  v. 

^  United  Society  of  Shakers  «.  Un-  Boisseaux,  4  Hughes   (U.  S.),   398; 

derwood,  9  Bush  (Ky.),  609;  «.  c.  15  s.  c.  3  Fed.   Rep.  817;  Litchfield  v. 

Am.  Rep.  731.  White,  3  Sandf.  fN.  Y.)  545. 

^  Marshall  v.  Farmers'  &c.  Bank,  *  Post,    §  6288.     See     also     ante, 

85  Va.  676;  s.  c.  17  Am.  St.  Rep.  84;  5  4091. 
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nity  from  responsibility  for  trespasses  and  other  acts  of  maU 
feasance  committed  towards  strangers  to  the  corporation.  In 
such  cases  both  the  principal  and  the  agent,  the  corporation. 
and  the  officer,  may  be  liable;  and  the  fact  that  the  corporation 
is  liable  does  not  exonerate  the  officer.  Thus,  where  collaterals 
are  pledged  to  a  bank  to  secure  an  indebtedness,  it  is  not  law- 
ful for  the  bank  to  re-pledge  them  wathout  authority  from  its 
pledgor,  much  less  to  sell  them;  and  it  has  been  held  that 
when  the  cashier  of  a  bank,  under  such  circumstances,  sells 
such  collaterals,  and  is  sued  for  their  conversion,  he  cannot 
defend  on  the  ground  that  he  acted  officially}  So  where  an 
agent  of  a  bank,  without  authority  from  the  bank  or  its  char- 
ter, pays  away,  for  his  bank,  its  money  to  an  officer  of  another 
bank,  who  knows  of  such  want  of  authority,  the  officer  is  per- 
sonally liable  for  the  money,  although  he  has  paid  it  over  to 
his  principal,  the  bank  of  which  he  was  an  officer.^  So,  the 
officers  and  agents  of  a  corporation,  by  whose  direction  and 
assistance  it  infringes  a  patented  invention  of  a  third  person, 
are  personally  liable  for  the  infringement  in  like  manner  with 
the  corporation;^  though  there  is  one  case  holding  that  the 
liability  is  that  of  the  corporation  alone.''  Difficulties  will  no 
doubt  arise  in  particular  cases  in  determining  whether  the 
officer  through  which  the  corporation  acts  to  the  injury  of  a 
third  person  is  liable  to  such  third  person  as  a  trespasser,  or 
whether  the  corporation  alone  is  liable.  The  following  case, 
illustrative  of  this  difficulty,  may  be  cited.  The  board  of 
directors  of  a  railroad  company  authorized  their  chairman  to 
make  a  certain  contract.  Pursuant  to  that  authority  he  made 
and  signed,  in  behalf  of  the  corporation,  a  contract  with  a 
manufacturer  for  the  construction  of  a  number  of  cars,  to  be 

'  Hempfling ».  Burr,  59  Mich.  294.  Rep.    514;    Goodyear    v.   Phelps,    3 

'  American  Bank  v.  Wheelock,  45  Blatchf.  (U.  S.)  91;   Poppenhusen  v. 

N.  Y.  Super.  Ct.  205.  Faulke,  4  Blatchf.  (U.  S.)  495.    Con- 

'  Iowa  Barb    Steel    "Wire  Co.    v.  ceded  in  Lightner  v.  Brooks,  2  Cliff. 

Southern  Barbed  Wire  Co.,  30  Fed.  (U.  S.)  287;  and  in  Lightner  v.  Kim- 

Bep.  123;  Cahoone  Barnet  Man.  Co.  ball,  1  Lowell  (U.  S.),  211. 
V.  Eubber  &c.  Harness  Co.,  45  Fed.  *  United  Nickel  Co.  v.  Worthing- 

Rep.  582 ;  National  Car-brake  Shoe  ton,  13  Fed.  Rep.  392. 
Co.  V.  Terre  Haute  Man.  Co.,  19  Fed. 
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delivered  to  the  railroad  company.  The  cars  were  to  be  fur- 
nished with  a  certain  patent  improvement,  which  the  manu- 
facturer had  no  license  to  use.  In  a  suit  by  the  patentee 
against  the  chairman  for  an  infringement  of  the  patent,  it  was 
held  that  the  contract  of  the  chairman  could  not  be  construed 
as  authorizing  or  contemplating  any  trespass  upon  the  rights 
of  the  patentee,  and  that  he  was  not  liable.  The  fact  that  the 
cars  were  run  on  the  road  after  completion  gave  no  right  of 
action  against  the  chairman,  as  his  authority  extended  only 
to  the  making  of  the  contract.*  In  like  manner,  since  it  is 
now  established  that  a  corporation  may  become  liable  civilly 
for  damages  for  the  publication  of  a  libel,^  the  directors  of  a 
corporation  which  publishes  a  newspaper  will  not  be  held 
liable  personally  for  the  publication  of  a  libel  in  their  paper, 
except  upon  evidence  making  it  appear  that  they  personally 
aided  or  advised  its  publication,  or  that  their  official  duties 
were  of  such  a  character  as  to  charge  them  with  knowledge  of 
it  prior  to  the  fact.' 

§  4141.  Such  as  Fraudulent  Overissues  of  Corporate 
Stock.  —  In  conformity  with  this  principle,  if  the  officers  of 
a  corporation  issue  its  stock  in  excess  of  the  limit  allowed  by 
its  charter,  and  make  other  fraudulent  issues  of  its  stock,  so 
that  the  purchaser  of  such  shares  cannot  be  admitted  to  the 
rights  of  a  stockholder, they  are  liable  to  the  purchaser  of  such 
shares,  and  to  other  shareholders,  under  principles  already 
gone  over.* 

§  4142.  Or  the  Fraudulent  Issuing  of  Second  Mortgage 
Bonds  as  "First  Mortgage  Bonds."  —  If  the  directors  of  a 
corporation  issue  a  series  of  corporate  bonds,  and  cause  to  be 
printed  across  the  face  of  them  the  words  "First  Mortgage 
Bonds,"  and  there  is  in  fact  a  prior  mortgage  upon  the  prop- 
erty to  secure  an  indebtedness,  the  directors  will  be  liable  for 

1  Lightner  v.  Brooks,  2  Clifl.  (U.  S.)  287. 
'Missouri    &c.    Ey.  Oo.  ii.  Eich-  »  Beloii.  Fuller,  84  Tex.  450;  «.  c.  31 

mond,  73  Texas,  568,  572 ;  s.  c.  15  Am.      Am.  St.  Eep.  75 ;  19  S.  W.  Eep.  616. 
St.  Eep.  794;  post,   ch.  138.  *  Ante,  §  1503. 
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damages  in  an  action  for  deceit  to  any  one  who,  on  the  faith  of 
such  statement, bought  the  bonds  on  the  market.'  In  such  a 
case  the  mere  fact  that  the  title  of  the  property  is  of  record 
in  the  office  of  the  public  registry  of  titles  is  no  defense  to  the 
action.  It  is  not  a  good  argument  that,  because  an  examina- 
tion of  the  records  would  have  disclosed  the  true  state  of  the 
property,  as  respects  this  prior  incumbrance,  the  plaintiff  had 
no  right  to  rely  upon  these  alleged  representations.*  But  it 
has  been  held  that  an  implied  covenant  against  incumbrances, 
in  a  mortgage  executed  by  the  president  and  secretary  of  a 
corporation,  is  not  a  fraudulent  representation  that  will  pre- 
clude one  of  the  directors,  who  did  not  sign  the  mortgage, 
from  claiming  the  benefit  of  a  prior  mortgage  held  by  him.' 

§  4143.  Not  Liable  for  Overdrafts.  —  There  is  reason  for 
the  conclusion  that  the  directors  of  a  corporation  who  signed 
checks  for  it  in  the  manner  in  which  its  checks,  drawn  upon 
its  banker,  are  usually  signed,  do  not  make  themselves  per- 
sonally liable  for  an  overdraft,  in  case  the  company  becomes 
insolvent  and  unable  to  meet  its  obligations.*  The  reason  is, 
that  it  is  not  understood  by  either  party,  the  directors  or  the 
banker,  that  the  directors,  in  drawing  the  drafts,  are  pledging 
their  personal  credit,  or  doing  anything  more  than  pledging 
the  credit  of  the  corporation.  When,  therefore,  a  company  is 
organized,  and  has  a  balance  at  its  bankers,  the  mere  fact 
that  three  of  its  directors  write  an  order  to  the  bankers 
requesting  them  to  honor  checks  of  the  company  signed  by 
two  of  its  directors,  and  countersigned  by  its  secretary,  will 
not  make  the  directors  signing  this  request  personally  liable 
for  any  overdrafts  which  may  be  made  in  pursuance  of  it.^ 


'  Clark  V.  Edgar,  12  Mo.  App.  345 ;  '  Beattie  v.  Lord  Ebury,  L.  R.  7 

a.  c.  affirmed,  84  Mo.  106;   64  Am.  H.  L.   102;   modifying  «.  c.  L.  R.  7 

Rep.  84,  Oh.  777;  and  reversing  «.  c.  L.  R.  7' 

^  Ibid.,  84  Mo.,  at  p.  Ill,  opinion  Oh.    788,    n.;    20   AVeek.   Bep.  994} 

by  Black,  J.  30  L.  T.  (n.  s.)  !J81;  2J  Week.  Kep. 

'  Mullanphy   Bank  v.  Schott,  135  897. 
111.  655 ;  8.  c.  25  Am.  St.  Eep.  401 ;  20  '  Beattie  v.  Lord  Ebury,  tupra, 

N.  E.  Eep.  640. 
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§  4144.  Issuing  False  Prospectuses,  Making  False  Rep- 
resentations, etc.,  whereby  the  Public  are  Deceived. — This 
subject  has  already  been  considered,  in  so  far  as  it  concerns 
the  issuing  by  the  directors  or  promoters  of  a  company 
of  false  prospectuses  or  statements  with  regard  to  its  condi- 
tion, whereby  the  public  are  deceived  into  purchasing  its 
shares}  Acts  of  this  kind  fall  within  the  category  of  acts  of 
malfeasance,  for  which  the  directors  participating  therein  are 
personally  liable,  notwithstanding  the  fact  that  the  corpora- 
tion may  also  be  liable  on  a  principle  already  stated.^  Pro- 
moters, directors,  or  officers  of  corporations, setting  forth  such 
statements,  are  bound  not  only  to  abstain  from  stating  as 
facts  that  which  is  not  true,  but  to  omit  no  fact  within  their 
knowledge  the  existence  of  which  might  affect  the  advantages 
held  out  as  inducements.'  They  are  personally  liable  to  a 
stockholder  for  a  loss  of  money  which  they  induce  him  to 
loan  to  the  corporation  by  false  representations  made  fraudu- 
lently, or  in  ignorance  of  matters  which  it  was  their  official 
duty  to  know.*  On  the  one  hand,  a  party  contracting  with  a 
corporation,  who  was  at  the  time  in  a  position  where,  by  ordi- 
nary business  vigilance,  he  could  readily  have  known  the  exact 

'  Ante,  §  1460,  et  Beg.  action  for  deceit,  —  see  Westervelt  v. 

»  Ante,  §  4096.  The  principle  will  Demarest,  46  N.  J.  L.  37 ;  «.  c.  50  Am. 
be  found  illustrated  in  the  cases  cited  Rep.  400.  That  equity  will  confer 
in  the  following  sections.  There  is  a  relief  in  such  cases  has  already  been 
learned  note  on  the  subject  in  8  Am.  shown:  Ante,  §  1483;  Stainback  d. 
St.  Eep.  604.  A  recent  illustration  Fernley,  9  Sim.  556.  That  a  broker 
of  the  doctrine  may  be  found  in  Ami-  who,  relying  upon  the  false  state- 
son  V.  Smith,  41  Oh.  Div.  348.  Other  ments  of  a  company  as  to  the  genu- 
cases  in  illustration  of  the  doctrine  ineness  of  one  of  its  stock  certificates, 
are :  Hubbard  v.  Weare,  79  Iowa,  guarantees  it  on  a  sale,  and  pays  over 
678;  s.  c.  44  N.  W.  Eep.  915 ;  Kinkier  the  proceeds  to  his  principal,  can 
V.  Junica,  84  Tex.  116;  8.  c.  19  S.  W.  recover  from  the  company  the  amount 
Rep.  359.  See,  contra,  Mabey  v.  paid  by  him  in  making  good  his  guar- 
Adams,  3  Bosw.  (N.  Y.)  346.  See  anty  of  said  certificate  of  stock,  —  see 
Bolz  V.  Ridder,  12  Daly  (N.  Y.),  329.  Jarvis  v.  Manhattan  Beach  Co.,  53 
That  the  publication  by  savings  bank  Hun  (N.  Y.),  362;  s.  c.  25  N.  Y.  St. 
directors,  that  directors  and  stock-  Rep.  1 ;  6  N.  Y.  Supp.  703. 
holders  are  personally  responsible  for  *  Ante,  5  1477 ;  Hubbard  v.  Weare, 
its  debts,  does  not  constitute  a  con-  79  Iowa,  678 ;  s.  c.  44  N.  W.  Rep.  915. 
tract  with  depositors,  but  if  inten-  *  Kinkier  v.  Junica,  84  Tex.  116 ; 
tionally  false,  affords  the  basis  of  an  «.  c.  19  S.  W.  Rep.  359. 
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condition  of  the  aflFairs  of  the  corporation,  he  being  at  the  time 
a  director,  and  having  access  to  its  books,  will  not  be  relieved 
on  the  grounds  of  fraudulent  representations  by  the  officers  of 
the  corporation;*  yet  on  the  other  hand,  the  originator  and 
promoter  of  an  enterprise,  who  is  also  the  business  manager, 
and  fully  conversant  with  every  fact  of  its  past  history  and 
present  condition,  and  who,  by  false  representations  as  to  the 
value  of  the  stock  of  the  company,  induces  a  stranger  to  the 
enterprise  to  trade  valuable  property  for  stock  upon  which 
the  former  places  an  exorbitant  valuation,  —  is  not  relieved 
from  liability  for  damages  because  the  purchaser  of  the  stock 
did  not  make  diligent  inquiry  as  to  the  truth  or  falsity  of  the 
representations.^  It  was  no  defense  to  an  action  to  charge 
the  directors  of  a  corporation  for  false  representations, 
whereby  the  plaintiff  was  induced  to  lend  money  to  the 
corporation,  that  under  the  by-laws  they  had  no  power  to 
make  the  loan;  since  by  accepting  the  loan  they  estopped 
themselves  from  denying  their  power  to  make  it.'  Upon  the 
question  what  will  be  a  waiver  of  a  right  of  action  grounded 
on  such  fraudulent  representations,  it  has  been  lield  that  one 
who  has  been  thereby  induced  to  purchase  stock  in  a  corpo- 
ration, does  not  waive  his  right  to  sue  for  damages,  by  the  fact 
that  he  afterwards,  and  before  suit,  offered  the  stock  for  sale 
at  the  price  paid  by  him,  or  because  four  or  five  months 
elapsed  between  the  sale  and  the  institution  of  his  suit.*  But, 
of  course,  the  party  deceived  may  waive  any  right  of  action 
which  he  may  have  for  damages  founded  on  the  deceit,  by  a 
subsequent  agreement,  the  legal  effect  of  which  is  to  liquidate 
the  damages  in  case  the  representation  does  not  become  true.* 

§  4145.  Illustrations  of  This  Liiability.  —  Thus,  it  has  been 
held  that  bank  directors,  who  permit  the  bank  to  be  held  out  as 

1  Powell  V.  Adams,  98  Mo.  598;  g.  c.  12  S.  W.  Eep.  295. 

»  Oottrill  V.  Cruin,   100  Mo.   397;  s.  c.  18  Am.  St.  Eep.  549;. 13  S.  "W. 

«.  c.  18  Am.  St.  Eep.  549;  13  S.  "W.  Eep.  753. 

Rep.  753.  '  Werner    v.    Pen     Argyl     Land 

'  Kinkier  v.  Junica,  84  Tex.  116.  Imp.  Co.,  133  Pa.  St.  457;   ».  c.  19 

•Oottrill  V.  Orum,   100  Mo.  397;  Atl.  Eep.  417. 
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solvent,  when  they  know  it  to  be  insolvent,  may  be  sued  by  a  depos- 
itor for  the  damages  which  he  has  thereby  sustained.*  So,  the 
directors  of  an  insurance  company  who  fraudulently  permit  false 
statements  to  be  ofiBcially  made  and  published  by  the  president  and 
secretary  as  to  its  assets  and  condition,  whereby  a  person  is  induced 
to  insure  in  the  company,  are  liable,  in  damages  to  him  in  case  he 
suffers  a  loss  covered  by  his  policy,  and  his  claim  therefor  proves 
worthless  in  consequence  of  the  insolvency  of  the  company.'  So, 
where  the  capital  stock  of  a  company  is  not  paid  up,  but  the  direct- 
ors represent  that  it  is  fully  paid  up,  in  consequence  of  which  rep- 
resentation a  party  purchases  a  note  of  the  company,  the  directors 
are  liable  in  damages  in  an  action  for  deceit;  but  they  will  not  be 
liable  ea;  contractu,  because  the  contract  is  not  their  contract,  but  that 
of  the  corporation.  Therefore,  they  cannot  be  joined  as  defendants 
in  an  action  upon  the  note  to  recover  of  the  makers  and  indorsers.' 
So,  where  the  president  of  a  railway  company  sold  coupons  from  its 
mortgage  bonds,  with  a  warranty  that  they  were  unpaid,  when  in 
fact  they  were  paid,  he  was  liable  in  damages,  and  to  the  amount 
paid  him  for  the  coupons,  there  being  no  evidence  of  their  market 
value.*  So,  if  a  number  of  adventurers  form  a  corporation,  elect 
themselves  officers,  and  proceed  to  business  without  subscribing  the 
minimum  amount  required  by  the  statute,  as  a  condition  precedent 
to  its  commencing  business,  they  make  themselves  liable  to  cred- 
itors to  the  extent  of  this  minimum  amount,  with  interest,'  and  in 
the  opinion  of  most  courts  they  are  liable  generally  as  partners.' 
And  they  will  not  be  entitled,  as  against  creditors,  to  retain  any 
sums  drawn  from  the  corporate  assets  under  the  name  of  "  salaries," 
it  not  appearing  that  the  company  made  any  profits  out  of  which 
to  pay  salaries.'  So,  if  one  of  the  promoters  of  a  corporation,  for 
the  purpose  of  inducing  a  stranger  to  subscribe  for  its  shares,  con- 
ceals material  facts  which  he  ought  to  disclose,*  whereby  such 
stranger  is  induced  to  purchase  such  shares  to  his  damage,  all  of  the 
promoters  who  are  jointly  interested  in  the  venture  will   be  per- 

'  Delano  v.  Case,  121  111.  247 ;  s.  c.  *  South  Covington  &c.  R.  Co.  v. 

2  Am.  St.  Eep.  81,  Sheldon  and  Craig,  Gest,  34  Fed.  Rep.  628. 

JJ.,  dissenting.  '  Burns  v.  Beck,  83  Ga.  471 ;  s.  c. 

»  Salmon  v.  Richardson,  30  Conn.  10  S.  E.  Rep.  121. 

560;  8.  c.  79  Am.  Dec.  255.  «  Ante,  §§  246,  2983,  2989. 

'  National  Bank  u.  Texas  Invest-  '  Burns  v.  Beck,  supra. 

ment  Co.,  74  Tex.  421;  s.  c.  12  S.  W.  "  Ante,  §450;  Hubbard  v.  Weare, 

Eep.  101.  79  Iowa,  678 ;  s.  c.  44  N.  "W.  Rep.  915. 
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Bonally  liable  in  damages.*  So,  where  the  president  of  a  corporn- 
tion,  for  the  purpose  of  inducing  a  person,  whom  we  will  call  A.  B., 
to  take  stock  in  the  company,  makes  false  representations  concern- 
ing the  company  to  C.  B.,  intending  that  such  representations  shall 
be  communicated  to  A.  B.,  and  they  are  so  communicated  to  the 
agent  of  A.  B.,  who,  relying  upon  them,  purchases  the  stock  for  A.  B.,  t 
to  his  damage,  —  A.  B.  will  have  an  action  against  the  president 
for  the  damages  so  sustained.'  In  another  case,  an  incorporated 
savings  bank  published  an  advertisement  in  a  newspaper  which  con- 
tained the  following  representation:  ''  Directors  and  stockholder  per- 
sonally, responsible."  A  person  saw  this  advertisement,  and,  because 
of  it,  became  a  depositor  in  the  bank.  Upon  his  pass-book,  given 
him  by  the  bank,  there  was  the  following  printed  statement:  "The 
directors  and  stockholders  are  personally  responsible  for  all  debts 
and  engagements  of  the  bank."  The  bank  having  afterwards  be- 
come insolvent,  he  brought  an  action  against  the  directors  to  recover 
the  amount  of  his  deposit  in  the  bank  at  the  time  of  its  suspension, 
alleging  that  the  defendants  agreed,  in  consideration  of  the  deposit 
being  made  in  the  bank,  that  they  would  be  personally  responsible 
therefor,  and  pay  the  same  on  demand.  It  was  held:  1.  That  the 
alleged  agreement  was  an  agreement  to  answer  for  the  debt  or 
default  of  another,  and  was  hence  within  the  statute  of  frauds,  and 
not  valid  as  a  contract,  because  there  was  no  note  or  memorandum 
thereof  in  writing  signed  by  the  defendants.  2.  That  while  the  rep- 
resentations possessed  none  of  the  essential  features  of  a  contract, 
they  might  afford  ground  of  an  action  for  damages  for  deceit.' 

§  4146.  Effect  of  Statute  of  Frauds.  —  A  clause  of  the 
statute  of  frauds,  as  enacted  in  most  of  the  States,  provides 
that  no  action  "  shall  be  brought  to  charge  any  person  upon,  or 
by  reason  of,  any  representation  or  assurance  made  concern- 
ing the  cliaracter,  conduct,  credit,  ability,  trade,  or  dealings 
of  any  other  person,  unless  such  representation  or  assurance 
be  made  in  writing,  and  signed  by  the  party  to  be  charged 
thereby,  or  by  those  persons  by  him  thereto  lawfully  author- 

1  Brewster  v.  Hatch,  122  N.  Y.  349 ;  »  Hubbard  v.  Weare,  79  Iowa,  678 ; 

«.  c.  19  Am.  St.  Eep.  498;  33  N.  Y.  «.  c.  44  N.  W.  Kep.  915. 

St.  Eep.  527;  9  Rail.  &  Corp.  L.  J.  »  Westervelt «.  Demarest,  46 N.  J.  L. 

6 ;    25    N.  E.   Eep.   505.      See  ante,  37 ;  t.  c.  50  Am.  Rep.  400. 
M094. 
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ized." '  The  construction  of  this  clause  of  tlie  statute  of  frauds 
is  that  it  is  applicable  only  to  cases  where  the  intent  and  pur- 
pose of  the  party  making  the  representation  is  to  enable  a 
third  person  to  obtain  credit,  goods,  or  money  by  means  of  it.^ 
In  Massachusetts  it  is  held  that  the  fact  that  the  party  making 
the  representation  has  a  personal  interest  in  procuring  the 
credit  to  be  given,  does  not  take  the  case  out  of  the  statute, 
but  that  he  is  not  liable  in  case  the  representation  turns  out  to 
be  false,  unless  it  is  in  writing.  It  was  so  held  where  the 
defendant,  by  reason  of  false  representations  as  to  the  credit 
and  ability  of  another,  induced  the  plaintiff  to  indorse  a  note 
signed  by  that  other,  which  note  the  defendant  received  and 
used  for  his  own  benefit.'  Neither  could  an  action  be  main- 
tained against  an  agent  of  an  insurance  company  for  oral 
misrepresentations  concerning  its  'pecuniary  condition  and 
credit,  although  made  in  order  to  enable  him  to  receive  a 
commission  out  of  the  premium  given  for  the  insurance 
thereby  procured.*  Neither  did  an  action  lie  to  charge  a  per- 
son by  reason  of  false  oral  representations  concerning  the 
credit  and  ability  of  a  corporation  of  which  he  was  treasurer, 
made  in  order  to  induce  the  plaintiff  to  receive  a  note  of  the 
corporation  signed  by  him  as  treasurer.*  The  same  construc- 
tion of  the  statute  shielded  the  directors  of  a  corporation  from 


'  Eev. Stats. Mass., ch. 74,  §3; Pub.  the  main  ground  of  the  complaint, 

Stats.  Mass.,  ch.  78,  §4.  Similarly,  see  they  will  not  bring  the  case  within 

How.  Stat.  Mich.,  §  6188;  Rev.  Stats,  the  statute.     Ibid.     See,   construing 

Mo.,  §  2515;  drawn  from  9  Geo.  4,  ch.  the  statute,  Devaux  v.  Steinkeller,  3 

14,  §  6.    This  statute  is  regarded  as  a  Jur.   1053,   and    other    cases    below 

part  of  the  statute  of  frauds,  but  has  cited. 

not   been  adopted  in  all  American  '  Kimball  v.  Oomstock,   14  Gray 

jurisdictions.    In  construing  it,  it  is  (Mass.),  508;  Medbury  v.  Watson,  6 

held  that  if  written  representions  are  Met.  (Mass.)  246;  «.  c.  39  Am.  Dec. 

the  substantial  inducements,  a  recov-  726 ;    Norton    v.    Huxley,    18    Gray 

ery  can  be  had,  although  some  reli-  (Mass.),  285. 

ance  may  have  been  placed  upon  oral  '  Mann    v.    Blanchard,    2    Allen 

assurances.    Tatton  v.  Wade,  18  0.  B.  (Mass.),  386. 

371 ;  Clark  v.  Edgar,  84  Mo.  106,  111 ;  *  Wells  v.  Prince,  15  Gray  (Mass.), 

«.  c.  54  Am.  Eep.  84.    That  is  to  say,  562. 

if  the  oral  representations  are  merely  *  McKinney  v.  Whiting,   8  Allen 

incidental,  or  stated  in  furtherance  of  (Mass.),  207. 
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personal  responsibility  for  an  oral  misrepresentation  concern- 
ing its  condition,  whereby  the  corporation  procured  credit/ 
The  statute,  as  thus  construed,  is  justly  styled  a  statute  oj 
frauds,  because  it  is  a  statute  tending  not  to  suppress,  but  to 
produce  and  encourage  frauds,  and  as  such  is  disgraceful  to 
an  enlightened  system  of  jurisprudence.  The  Supreme  Court 
of  Michigan,  on  the  contrary,  hold  that  such  a  statute  has  no 
application  to  conspiracies  or  frauds,  where  the  representa- 
tion is  made  to  enable  the  party  making  it  to  profit  by  it.^ 
Nor  did  it  have  any  application  to  a  case  where  the  fraudu- 
lent representations  were  made  as  to  an  alleged  corporation 
which  had  no  legal  existence,  and  where  the  pretense  of  the 
legal  existence  of  the  corporation  was  itself  a  fraud, — because 
in  such  a  case  the  representation  was  not  a  representation  as 
to  the  character  or  credit»of  another  person.'  It  was  obviously 
no  defense  to  an  action  to  charge  directors  with  a  personal 
liability  to  one  who  had  purchased  second  mortgage  bonds  of 
the  corporation,  fraudulently  stamped  by  them  as  first  mort- 
gage bonds.* 

§  4147.  Doctrine  that  tliere  must  have  been  a  Guilty 
Scienter  or  a  Fraudulent  Intent  to  Deceive.  —  Where  the 
action  is  at  common  law  for  damages  inflicted  upon  the  plain- 
tiff by  reason  of  the  deceit,  it  proceeds  upon  a  lower  plane 
than  a  suit  in  equity  for  a  rescission  of  the  contract  on  the 
same  ground.*  In  the  former  case  it  is  necessary,  by  the 
principles  of  the  common  law,  for  the  plaintiff  to  aver  and 
prove  what  is  called  a  scienter,  that  is  to  say,  a  fraudulent 
intent  to  deceive,  and  he  cannot  recover  upon  the  basis  of  a 
misrepresentation  put  forth  through  mere  carelessness  or  inat- 
tention.^    This  is  not  necessarily  incompatible  with  the  prin- 


'  Hunnewell     v.     Duxbury,    157  «  Olark  v.  Edgar,  84  Mo.  106,  111 ; 

Mass.  1 ;  s.c.  31  N.  E.  Kep.  700.  s.  c.  54  Am.  Eep.  84. 

»  Hess  V.  Culver,  77    Mich.  598;  "  Ante,  §  1463. 

«.  e.  18  Am.  St.  Eep.  421 ;  43  N.  W.  ^  Derry  v.  Peek,  14  App.  Gas.  337 ; 

Eep.  994 ;  6  L.  E.  A.  498.  reversing  s.  c.  37  Oh.  Div.  541 ;  Pas- 

s  Ibid.  ley  v.  Freeman,  3  T.  E.  51 ;  and  Hay- 
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ciple  upon  which  courts  of  equity  have  proceeded  in  these 
cases,  that  the  promoters,  directors,  or  officers  of  corporations, 
putting  forth  false  statements  concerning  their  condition,  are 
as  much  bound  to  refrain  from  stating  as  true  what  they  do 
not  know  to  be  true,  as  from  stating  as  true  what  they  know  to 
be  false,  since  in  both  cases  there  is  a  guilty  scienter}  Pro-, 
ceeding  upon  the  principle  that  in  order  to  support  an  action 
for  damages  at  common  law  grounded  upon  deceit,  there  must 
have  been  a  fraudulent  intent  to  deceive, —  something  in  the 
nature  of  moral  delinquency,  —  it  has  been  held  in  New  Jer- 
sey in  an  able  and  learned  decision  by  Depue,  J.,  after  review- 
ing many  authorities,  that  where  a  depositor  in  a  savings 
bank  sues  a  director  for  deceit  in  representing  that  the  bank 
was  solvent,  there  can  be  uo  recovery  unless  there  was  a 
fraudulent  purpose  to  deceive,  and  that  this  is  a  question  of 
fact;  and  further,  that  the  rule  is  not  varied  by  the  circum- 
stance that  the  defendant  was  a  member  of  the  finance  com- 
mittee, and,  as  such,  must  have  known  the  financial  condition 
of  the  bank.^ 

§  4148.  Action  by  Sureties  against  Trustees  for  Fraud- 
ulent Statements.  —  Sureties,  who  have  been  induced  to  sign 
the  bond  of  a  hank  treasurer  by  oral  statements  as  to  the 
soundness  of   the  bank,   made  by  trustees  of   the  bank  as 

craft  V.  Creasy,  2  East,  92 ;  Cowley  ti.  court  took  the  just  and  sensible  view 

Smyth,  46  N.  J.  L.  380 ;  s.  c.  50  Am.  that  whether  tried  at  law  or  in  equity, 

Rep.  432 ;     Hubbard    v.  Weare,    79  the  same  rule  as  to  scienter  must  ap- 

lowa,  678;  s.  c.  44  N.  W.  Eep.  715;  ply;  "  for  clearlV  we  cannot  have  two 

Weir  V.  Bell,  3  Ex.  Div.  238 ;  s.  c.  81  difierent  rules  of  law  in  the  same 

Moak.  Eng.  Rep.  235.    Compare  Tay-  State,  for  the  same  case,  in  the  same 

lor  «.  Ashton,  11  Mees.  &W.  401.    In  court."    It  should  have  been  added, 

consequence  of  the  decision  in  Derry  where  substantially  the  same  relief 

V.  Peek,  supra,  the  rule  was  fixed  in  is  demanded.    In  the  particular  case 

England  by  a  statute  known  as  the  the  plaintiff  demanded  relief  against 

"Directors'  Liability  Act,"  53  &  54  the  defendant  personally  for  misrep- 

Vict.,  ch.  64.  resentations  made  by  him  when  pres- 

^  See,    for  instance,    Hubbard   v.  ident  of  a  corporation,  touching  its 

Weare,  79  Iowa,  678;  s.  c.  44  F.  W.  condition,  whereby  the  plaintiff  suf- 

Rep.  915,  —  where  both  of  these  prop-  fered  loss. 

ositions  were  asserted.    This  case  was  ^  Cowley  v.   Smyth,   46  N.  J.  L. 

regarded  as  a  case  in  equity,  but  the  380 ;  s.  c.  50  Am.  Eep.  432. 
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individuals,  to  third  persons,  not  intended  to  get  to  tho 
knowledge  of  the  sureties  or  to  induce  them  to  sign,  — can- 
not maintain  an  action  against  such  trustees  for  damages 
which  they  have  sustained  in  so  becoming  sureties,  predicated 
on  the  fact  of  such  representations  being  false  and  fraud- 
ulent.^ 

§  4149.  Remedies  In  Equity.  —  The  power  of  a  court  of 
equity  to  deal  with  the  subject,  where  the  defrauded  party 
proceeds  for  a  rescission,  is  not  so  circumscribed  as  is  the 
power  of  courts  of  law.  The  former  courts  do  not  deal  so 
much  with  the  motive  as  with  thq  fact  and  result.  This  may 
be  illustrated  by  a  leading  case  where  a  company  was  formed 
for  mining  purposes.  The  prospectus  referred  to  the  memo- 
randum and  articles  of  association,  and  described  in  favor- 
able terms  a  mine,  for  the  purchase  of  which  a  contract  had 
been  entered  into.  This  mine  was  afterwards  found  to  be 
worthless,  and  the  directors  rescinded  the  contract,  and 
agreed  to  purchase  another.  It  was  held  that  a  shareholder 
who  had  subscribed  on  the  faith  of  the  prospectus  was 
entitled  to  an  injunction  against  an  action  for  calls,  although 
the  directors  had  themselves  been  deceived  and  had  been 
guilty  of  no  willful  fraud;  the  reason  being  that  directors 
are  bound  to  ascertain  the  truth  of  the  representations  made 
on  their  prospectus.^  On  the  other  hand,  a  director,  who 
finds  himself  liable  to  become  involved  in  actions  for  dam- 
ages by  reason  of  such  fraudulent  prospectuses,  may  have  an 
injunction  to  restrain  the  unauthorized  use  of  his  name  in 
connection  therewith.' 

§  4150.  In  "What  Sense  Directors  Trustees  for  Creditors. — 

It  is  a  part  of  the  doctrine  already  considered  that  the  capital 

'  Ashullot  Savings  Bank  v.  Albee,  '  Routh  v.  Webster,  10  Beav.  561 ; 

63  N.  H.  152;  s.  c.  56  Am.  Rep.  501;  s.  u.  11  Jur.  701.    That  the  creditors 

'denying    Graves    v.    Lebanon     Nat.  are  not  obliged    to  go  into  equity, 

Bank,  10  Bush  (Ky.),  23;  s.  c.  19  Am.  but  may  proceed  at   law,   see   State 

Rep.  50.  Bank  v.  Andrews,  18  N.  Y.  St.  Rep. 

'  Smith    V.  Reese    River    Oo.,    2  167. 
L.  R.  Eq.  Cas.  264. 
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stock  of  a  corporation  is  a  trust  fund  for  its  creditors,^  that  the 
directors  of  the  corporation,  who  are  the  managers  of  that 
fund,  are  trustees,  in  respect  of  it,  for  such  creditors.  In  some 
cases,  it  has  been  said  that  the  directors  are  trustees  for  the 
creditors  of  the  corporation,^  because  it  is  proper  that  they 
should  be  protected  against  fraudulent  acts  on  the  part  of  the 
directors,  by  which  they  might  be  deprived  of  collecting  their 
debts  in  the  usual  way  against  the  corporation.'  But  state- 
ments of  this  kind  are  made  quite  guardedly.  Thus,  the 
directors  are  said  to  be  trustees  of  the  creditors  "  to  a  consid- 
erable degree,"*  or  "in  a  certain  sense." °  It  is  also  said, 
speaking  of  bank  directors,  that  they  are  not  trustees  in  a 
technical  sense,  but  that  their  relation  to  the  corporation  is 
rather  that  of  an  agent  to  his  principal, when  viewed  with 
reference  to  the  rights  of  creditors."  The  author  has  not 
found  any  English  case  which  formulates  the  American  "  trust 
fund  "  doctrine,  but  in  one  case  in  that  country  it  was  dis- 
tinctly denied.'  This  doctrine  was  first  distinctly  announced 
in  this  country  by  Mr.  Justice  Story  in  a  case  at  circuit  in 
1824.*  He  professed  to  found  it  on  the  doctrine  of  an  early 
English   chancery  case;'  but  that  case   affords  no  adequate 


'  Ante,  §  2951,  et  seq.  *  Jackson   v.  Ludeling,   21  Wall. 

'  Jackson    v.  Ludeling,   21  Wall.  (U.  S.)  616,  624. 
(U.  S.)  616;  Cunningham  v.  Pell,  5  '  Bliss  r;.  Matteson,  45  N.  Y.  22, 26. 

Paige  (N.  Y.),  607;  Eichards  v.  New  «  Briggs   o.   Spaulding,  141  U.  S. 

Hampshire  Ins.  Co.,  43  N.  H.  263;  132;  s.  c.  10  Bail.  &  Corp.  L.  J.  62; 

Bliss  V.  Matteson,  45  N.  Y.  22;  Conro  5  Bkg.  L.  J.  41.  See  ante,  §§  3968,  4009. 
V.  Port  Henry  Iron  Co.,   12    Barb.  '  Poole's  case,  9  Oh.  Div.  322,  328. 

(N.  y.)   27.    That  the   president   of  The  American   doctrine    appears  to 

a  gravel  -  road    company   borrowing  have  been  adopted  from  the  English 

money  on    duly   authorized    assess-  doctrine  that  the  property  of  a  ehar- 

ments  against  abutting  lands,   who  itable  corporation  is  a  trust  fund,  and 

collects  the  assessments  on  the  faith  that  the  court  of  chancery  has  juris- 

of  which  the  loans  were  obtained,  diction  over  its  custodians  as  trustees, 

holds  the  funds  as  a  trustee  for  the  See  Green's  Brice's  Ultra  Vires  (2d 

lenders,  and  is  personally  responsible  ed.),  50,  and  the  American  note;  also 

to  them  for  any  diversion  thereof,  —  Attorney-General    v.    Aspinwall,    2 

see  Pugh  v.  Miller,  126  Ind.  189;  s.  c.  Myl.  &  0.  613. 
25  N.  E.  Rep.  1040.  «  Wood    v.    Dummer,     3    Mason 

••  Cunningham  v.  Pell,  supra.  (U.  S.),  308. 

'  Curson  v.  African  Company,  1  Vern.  Ch.  121. 
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basis  for  the  doctrine.  It  really  goes  no  further  than  to  hold 
that  a  court  of  equity  will  help  a  creditor  to  collect  his  debt 
out  of  the  assets  of  a  corporation  which  is  his  debtor,  just  as 
it  will  out  of  the  assets  of  a  natural  person  when  the  creditor 
has  no  adequate  remedy  at  law.  The  "  trust  fund  "  doctrine 
is  rather  to  be  regarded  as  a  mere  judicial  invention,  proceed- 
ing from  the  fertile  brain  of  Mr.  Justice  Story,  and  taken  up 
and  followed  by  all  American  courts  out  of  deference  to  the 
authority  of  that  eminent  judge  and  law  writer.  A  disposi- 
tion is  shown  in  some  recent  American  cases  to  limit  the  doc- 
trine to  the  case  of  insolvent  corporations;^  and  it  has  even 
been  said  that  the  directors  of  an  insolvent  corporation  are 
not  trustees  of  its  funds  for  its  creditors  in  any  different  sense 
from  that  in  which  any  insolvent  debtor  is  such  a  trustee  for 
his  creditors,'' — a  position  which  is  believed  to  be  untenable. 
But  in  the  case  of  corporations  formed  for  business  purposes, 
including  ordinary  commercial  banks,  the  difficulty  of  hold- 
ing the  directors  to  a  liability  growing  out  of  the  dual  and 
contradictory  positions  of  agents  for  the  corporation  and  fidu- 
ciaries of  its  creditors  is  very  great.  They  are  not  even  the 
agents  of  its  stockholders  in  the  sense  that  the  latter  may  sue 
them  at  law  for  damages  growing  out  of  the  manner  in  which 
they  have  performed  or  failed  to  perform  the  duties  of  such  a 
supposed  agency.'  And  the  general  view  is  that,  in  the 
absence  of  statutes  making  a  different  rule,  they  are  not  liable 
to  the  creditors  of  the  corporation  on  the  theory  of  being  their 
fiduciaries.^  To  these  statements  exceptions  are  no  doubt 
admitted  in  the  case  of  savings  banks,  savings  funds,  and  mu- 
tual insurance  companies,  where  the  depositors  or  members  are, 
under  the  statutory  schemes  governing  these  corporations,  in 
a  sense  the  beneficiaries  of  a  trust,  with  the  execution  of  which 
the  directors  are  charged. 


'  Ante,  §  2953.  *  Smith  v.  Poor,  40  Me.  415 ;  s.  c. 

^  Ibid.  63  Am.  Dec.  672;  Zinn  v.  Mendel,  9 

»  Smith  V.  Hurd,  12  Met.  (Mass.)  W.  Va.580;  Winter  «.  Baker,  34  How. 

871;  s.  c.  46  Am.  Dec.  690;  Thomp.  Pr.  (N.  Y.)  183;  Fusz  v.  Spaunhorst, 

Off.  Corp.  249.  67  Mo. -256,  264. 
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§  4151.  liiablUty  for  Preferring  Creditors.  —  Whatever 
view  upon  this  subject  may  obtain  in  respect  of  the  status  of 
directors  of  solvent  corporations,  yet  if  a  shadow  of  the  Amer- 
ican doctrine  remains  that  the  assets  of  a  corporation  are  a 
trust  fund  for  its  creditors,  the  conclusion  must  be  that,  as 
soon  as  the  line  of  insolvency  is  reached  or  sensibly  ap- 
proached, the  directors  do  assume  the  relation  of  trustees  in 
equity  for  the  creditors  of  the  company.  The  duty  then 
devolves  upon  them,  as  such  trustees,  of  holding  the  funds  of 
the  corporation  for  a  ratable  distribution  among  its  creditors, 
according  to  the  principles  of  equity,  preserving  the  liens  and 
priorities  of  those  who  are  entitled  to  liens  and  priorities.  In 
pursuance  of  this  theory,  as  we  shall  see,  the  great  weight  of 
judicial  authority  is  that  the  directors  of  an  insolvent  cor- 
poration, or  of  a  corporation  approaching  insolvency,  cannot 
prefer  themselves  as  its  creditors  over  other  general  creditors.^ 
Upon  the  same  ground  it  has  been  held  that  if  in  the  dis- 
tribution of  this  trust  fund,  the  corporation  being  insolvent  so 
that  there  is  not  enough  for  all,  the  directors  prefer  some  of 
the  creditors  and  leave  others  to  go  unpaid,  they  must  answer 
to  the  latter  out  of  their  personal  estates.  The  reason  is 
simple:  they  are  trustees  for  all  the  creditors;  and  in  the 
administration  of  their  trust,  they  must  treat  equally  the 
beneficiaries  in  the  trust;  failing  in  this,  they  must  answer 
personally,  to  those  injured.^  But  this  rule  must  not  be 
carried  so  far  as  to  make  directors  responsible  to  the  liolder 
of  a  litigated  claim,  which,  after  being  established,  goes  unpaid, 
when,  acting  in  good  faith,  but  without  proper  care,  they 
reserve  a  sum  which  they  think  will  be  sufficient  to  meet  all 
claims,  this  included,  and  it  turns  out  to  be  insufficient.^  In 
England,  where  the  doctrine  that  the  directors  of  a  company 
are  trustees  for  its  creditors  does  not  obtain,  the  rule  is  dif- 
ferent; the  directors  do  not  make  themselves  liable  by  pre- 
ferring particular  creditors,  although  it  is  done  to  absolve 
themselves  from  liability  as  guarantors.*     Where  the  officers, 

•  Post,  ch.  146. 
"  Richards  v.  New  Hampshire  Ins.  '  Lyman  v.  Bonney,  118  Mass.  222. 

Co.,  43  N.  H.  263,  *  Poole's  case,  9  Oh.  Div.  322,  328. 
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and  shareholders  of  a  corporation  prefer  themselves  as  cred- 
itors, they  are  not,  according  to  a  low  conception,  estopped,  as 
against  unsecured  creditors,  from  denying  that  the  corpora- 
tion had  a  capital  of  $25,000,  by  the  fact  that  its  manager 
used  letter-heads  stating  the  capital  to  be  $25,000,  in  the 
absence  of  proof  that  the  creditors  became  such  on  the  faith 
of  such  representation.' 

§  4152.  Personally  Liable  for  Fraudulently  Diverting'  the 
Company's  Assets  from  its  Creditors.  —  Directors  of  corpora- 
tion, are  under  an  extensive  liability  to  the  creditors  of  the 
corporation  by  force  of  statutes  which  exist  in  nearly  all 
the  States.  This  liability,  so  far  as  it  has  been  the  subject  of 
adjudication  in  the  courts,  will  form  the  subject  of  the  next 
chapter.  We  shall  in  this  section  consider  a  class  of  Ameri- 
can decisions  in  which  directors  of  corporations  have  been 
held  answerable  out  of  their  private  estates  for  fraudulently 
diverting  the  assets  of  the  cpmpany  from  its  creditors  and 
appropriating  them  to  their  own  use.  We  here  again  meet 
with  the  doctrine  already  often  alluded  to,''  that  the  capital 
stock  of  a  corporation  is  a  trust  fund,  primarily  for  the  benefit 
of  its  creditors,  and  secondarily  for  its  shareholders.  Perhaps 
this  rule  is  nothing  more  than  an  extension  of  a  principle 
which  is  applicable  to  the  assets  of  every  deceased  or  insolvent 
debtor.  In  giving  relief  to  the  creditors  of  corporations  on 
this  ground,  the  courts  of  equity  proceed  on  the  familiar  prin- 
ciple that  whoever  is  found  in  possession  of  a  trust  fund, 
under  circumstances  which  charge  him  with  a  knowledge  of 
the  trust,  is  bound  to  account  as  trustee  to  those  beneficially 
interested  in  such  fund.'  The  shareholders  of  a  corporation 
are  conclusively  charged  with  notice  of  the  trust  character 
which   attaches  to  its  capital   stock.     As  to  it  they  cannot 

'  "Warfield     v.    Marshall    County  Wood  v.  Dummer,  3  Mason  (U.   S.i, 

Canning  Co.,   72  Iowa,   666;   s.  c.  2  308,  312;  Bank  of  St.  Mary's  v.  St. 

Am.  St.  Eep.  263 ;  34  N.  W.  Eep.  467.  John,  25  Ala.   566,  620 ;   Calhoun  v. 

'  Ante,  §5  1569,  2951.  King,  5  Ala.  523 ;  Gratz  v.  Kedd,  4  B. 

»  Adair  v.  Shaw,  1  Sch.  &  Lef.  243,  Mon.  (Ky.)  178. 
262;    Hill   o.   Simpson,   7  Vea.   152; 
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occupy  the  status  of  innocent  purchasers,  but  they  are,  to  all 
intents  and  purpose's,  privies  to  the  trust.  When,  therefore, 
they  have  in  their  hands  any  of  this  trust  fund,  they  hold  it 
cum  onere  —  subject  to  all  the  equities  which  attach  to  it.'  If 
this  is  true  of  shareholders,  it  is  true  for  stronger  reasons  of 
directors,  who,  under  all  schemes  of  corporate  organization, 
must  not  only  be  shareholders,  but  who  also,  as  the  managing 
agents  of  the  corporation,  are,  in  a  certain  sense,  the  custo- 
dians of  the  fund  itself.^  But  every  such  case  must  be  allowed 
to  stand  upon  its  own  merits,  and  no  hard-and-fast  rule  can 
be  applied.  Where  a  director  makes  bona  fide  advances  of 
money  to  the  corporation,  as  he  may  lawfully  do,'  the  mere 
fact  that  he  appropriates  to  his  own  use  accounts  due  to  it, 
after  it  has  become  insolvent,  to  pay  interest  accruing  on  such 
advances,  has  been  held,  in  the  absence  of  fraud,  not  ground 
of  charging  him  with  liability  to  creditors.^  Nor  are  the 
directors  of  a  corporation  which  is  insolvent,  but  still  doing 
business,  personally  liable  to  creditors  by  reason  of  making  a 
bona  fide  sale  of  the  assets  of  the  corporation  to  an  attaching 
creditor,  upon  his  agreement  to  cancel  his  own  debt  and  dis- 
charge the  debts  of  other  attaching  creditors,  —  especially 
where  the  transfer  is  advised  by  counsel,  and  no  means  are 
at  the  disposal  of  the  directors  with  which  to  contest  the 
attachment  suits.® 

§  4153.  niustratiohs  of  This  liiability.  —  Let  us  look  for  appli- 
«ations  of  this  doctrine.  The  managing  director  of  a  bank  with- 
draws its  funds  to  a  very  large  amount,  without  security,  and  uses 
them  in  his  private  business,  in  consequence  of  which  the  bank 
becomes  insolvent.  This  is  such  a  fraud  upon  the  creditors  of  the 
bank  as  renders  the  directors  liable  to  account  in  equity  for  the 


'  Wood    V.    Dummer,     3    Mason  "  Ante,  §  4068. 

<IT.    S.),    313;    Adler  v.  Milwaukee  '  Kraft-Holmes    Grocery    Oo.    v. 

Patent   Brick   Co.,    13  Wis.   57,  62;  Crow,  36  Mo.  App.  288. 
Gratz  V.  Bedd,  4  B.  Mon.  (Ky.)  178,  *  White  &c.   Man.   Go.   v.  Pettea 

196.  Importing  Co.,  30  Fed.  Rep.  864. 

"  Gratz  V.  Redd,  supra. 
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amount  so  withdrawn.^  So,  if  the  directors  declare  dividends  when 
there  are  in  reality  no  surplus  assets,  a  judgment  creditor  of  the 
corporation  may  maintain  a  bill  in  equity  against  a  director  who, 
as  a  shareholder,  has  received  such  dividends,  to  subject  them  to 
the  payment  of  his  debt;  and  this  is  so,  although  the  dividend 
declared  was  not  in  cash,  but  in  the  shape  of  a  credit  on  his  stock 
subscription.*  On  like  grounds,  where  the  charter  of  a  bank 
required  its  stock  to  be  paid  in  gold  and  silver  and  in  notes  or  bills 
which  the  corporators  or  directors  might  deem  equivalent  to  or 
better  than  specie,  and  the  directors  had  taken  in  payment  of  stock 
subscriptions,  notes  which  the  subscribers  had  indorsed  for  each 
other,  it  was  held  by  a  very  able  lawyer  sitting  as  special  judge, 
that  this  would  make  the  directors  personally  liable  to  the  note- 
h»lders  and  creditors  for  the  whole  amount  of  the  capital  paid  up  in 
this  manner.  The  directors  accepting  such  securities  instead  of 
coin  would  each  be  liable  for  the  whole  amount  so  accepted  in 
breach  of  their  faith  to  the  public.  Others  coming  in  after  them 
would  be  liable  on  the  same  ground;  while  those  that  suffered  the 
securities  thus  existing,  however  inferior  to  that  of  coin  to  which 
the  creditors  were  entitled  for  their  security,  to  be  lost  by  the  statute 
of  limitations,  would,  for  a  stronger  reason,  be  subject  to  the  same 
liability.  Such  trustees  would  be  subject  to  the  same  measure  of 
liability  for  securities  lost  by  their  negligence,  particularly  if,  as  in 
this  case,  they  had  been  in  possession  of  such  assets  for  years,  and 
were  admonished  by  suit  of  the  creditors  to- whom  they  had  refused 

'  Bank  of  St.  Mary's  v.  St.  John,  make  them  hable  to  account  to  the 

25  Ala.  566.    This  case  containa  dicta  creditors  for  the  secret  profits  which 

which  we  apprehend  are  not  good  they  may  have  made  in  deahng  with 

law.    It  is  laid  down  by  Ligon,   J.,  the  trust  fund;  though,   as  already 

although  the  question  was  not  in-  seen,  they  occupy  such  a  relation  to 

volved  in  the  case,  that  the  directors  the  corporation    itself,    and   to  the 

of  a  bank  are  trustees  for  its  creditors  shareholders.    Ante,  §  4024.    See  Lex- 

in  such  a  sense  that  if  they  appro-  ington  &c.   E.  Oo.  v.  Bridges,   7  B. 

priate    to    their  own  use   the  trust  Mon.  (Ky.)  556;  «,  c.  46   Am.  Dec. 

assets,  a  court  of  equity  will,  at  the  528. 

suit  of  creditors,  make  them  liable  not  '  Gratz  t).  Redd,  4  B.  Mon.  (Ky.) 

only  for  the  fund  itself,  but  for  all  178, 191, 196;  recognized  in  Lexington 

profits  they  may  have  made  by  its  &c.  B.  Co.  v.  Bridges,  7  B.  Mon.  (Ky.) 

use.    Ibid.  620.    It  is  thought  that  566 ;  s.  e.  46  Am.  Dec.  528.    Compare 

the  true  rule  is  that  as  to  creditors  of  Osgood  v.  Laytin,  5  Abb.  Pr.  (n.  s.) 

the  corporation,  the  directors  are  not  (N.  Y.)  1;  Borke  v.  Thomas,  56  N.  Y. 

in  such  a  fiduciary  relation  as  will  559. 
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information,  to  diligence  and  good  faith.'  Although  the  decision  of 
the  case  was  put  upon  other  grounds,  there  seems  no  doubt  of  the 
general  soundness  of  these  observations.  It  has  been  distinctly 
ruled  by  another  court,  that  if  the  charter  of  a  bank  require  a  cer- 
tain portion  of  the  capital  stock  to  be  paid  in  in  specie,  before  the 
directors  are  permitted  to  issue  any  bank  notes,  and  the  directors, 
in  disregard  of  this  inhibition,  put  in  circulation  notes  of  the  bank, 
and  the  bank  afterwards  becomes  insolvent,  the  billholders  and 
creditors  may  proceed  at  once  against  the  stockholders  for  the  sub- 
scribed stock  not  paid  in,  and  against  the  directors  for  the  breach 
of  trust  which  they  have  thus  committed.'  Tor  the  same  reason, 
the  directors  of  a  saving  fund  are  liable  to  account  in  equity  to  the 
depositors  for  the  maladministration  of  their  trust.'  A  bill  by  the 
depositors  of  such  an  institution,  which  alleges  that  the  directors 
and  officers  violated  the  provisions  of  its  charter  as  to  the  character 
of  their  investments;  that  they  were  grossly  negligent  in  leaving  the 
business  of  making  investments  in  the  hands  of  two  or  three  ofBcers; 
that  often  unsafe  and  improper  investments  were  made  which 
resulted  in  the  entire  loss  of  the  money  of  the  complainants;  that 
false  estimates  were  put  upon  property  held  by  the  society,  so  as  to 
swell  the  amount  of  the  assets  and  give  the  institution  an  appear- 
ance of  soundness,  while  at  the  same  time  false  representations 
were  held  out  to  the  public  through  advertisements  and  notices  in 
the  newspapers  as  to  the  mode  in  which  the  business  was  conducted, 
a,nd  the  nature  of  the  security  on  which  loans  were  made,  —  was  a 

^  Moses  V.  Ocoee  Bank,  1  Lea  stockholder  cannot  sue  directors  for 
(Tenn.),  398,  opinion  of  Heiskell,  spe-  damages  on  the  ground  that  his  stock 
cial  judge,  affirming  decree  of  Cooper,  has  been  made  valueless  by  the  mis- 
chancellor.  As  to  the  payment  of  conduct  of  the  directors,  and  if  a 
stock  subscriptions,  see  ante,  ^  1562,  stockholder  cannot  do  it,  a  creditor 
et  seg.                                        •  cannot.    This  case  is  not  in  harmony 

'  Schley  v.  Dixon,  24  Ga.  273;  s.  c.  with  the  current  of  American  doctrine 
71  Am.  Dec.  121.  There  is  a  case  on  this  subject,  and  is  not  good  law. 
among  the  decisions  of  the  Supreme  Besides,  the  court  is  not  one  of  last 
Court  of  New  York  (Branch  v.  Bob-  resort,  and  its  decisions  are  not,  in 
erts,  50  Barb.  (N.  Y.)  436),  where  it  the  accepted  sense,  authority. 
is  ruled  that  the  holders  of  bills  of  a  '  Maisch  v.  Saving  Fund,  5  Phila. 
bank  cannot  maintain  an  action  (Pa.)  30.  The  jurisdiction  of  equity 
against  directors  on  the  ground  that  to  call  the  directors  of  a  saving  fund 
such  bills  have  been  rendered  value-  to  account  is  also  very  ably  main- 
less  by  the  misconduct  of  the  tained  by  Hare,  J.,  in  Leftman  v. 
directors;  Clerke,  J.,  saying  that  a  Flanigan,  5  Phila.  (Pa.)  155. 
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good  bill.'  So,  it  has  been  held  that  where  one  corporation  holds 
the  property  of  an  insolvent  corporation  in  trust  for  administration 
among  its  creditors,  and  the  directors  of  the  trustee  corporation  mis- 
apply such  assets,  they  make  themselves  personally  liable  to  the 
creditors  of  the  insolvent  corporation,  although  the  trustee  corpo- 
ration had  assumed  the  debts  of  the  insolvent  corporation.'  But  it 
has  been  held  that  it  is  not  necessarily  a  fraud  on  the  creditors  of  a 
corporation  for  its  trustees  to  purchase  property  from  one  of  their 
number,  for  the  alleged  benefit  of  the  corporation,  paying  therefor 
the  entire  capital  stock  of  the  corporation.  Such  a  transaction  may 
or  may  not  be  fraudulent,  according  to  circumstances." 

§  4154.  Liiatoillty  to  Pay  for  "Qualification  Shares." — The 

next  inquiry  is,  whether  in  case  the  charter  or  other  govern- 
ing instrument  requires  that  each  director  shall  hold  a  certain 
number  of  shares  in  the  corporation,  one  who  becomes  a 
director  is  ipso  facto  liable  to  pay  for  that  number  of  shares,  in 
order  to  satisfy  the  demands  of  creditors  in  the  event  of  the 
insolvency  of  the  corporation.  This  question  does  not  seem 
to  have  arisen  in  this  country,  though  there  are  a  great  many 
decisions  upon  it  in  the  English  courts.  As  the  author  has 
reviewed  these  decisions  in  a  previous  work  at  some  length,* 
and  has  referred  to  the  more  important  of  them  in  a  previous 
title  of  this  work,^  he  will  do  no  more  at  present  than  to  state 
what  seems  to  be  the  general  conclusions  to  be  deduced  from 
a  mass  of  more  or  less  conflicting  cases.  These  conclusions 
are:  1.  That  the  mere  fact  of  accepting  the  office  of  director 
does  not  make  the  person  a  shareholder  in  respect  of  the 
number  of  shares  necessary  to  qualify  him  to  hold  the  office, 
but  that  it  merely  implies  an  agreement  that  he  will  qualify 
himself  by  procuring,  either  from  the  company  or  from  some 
shareholder,  the  necessary  shares.^     2.    But   that   where   he 

^  Maisch  v.  Saving  Fund,  supra.  ^  Ante,  §§  1260,  1261. 

2  National  Bank  v.  Texas  Invest-  «  Ante,  §  1260 ;  Forbes's  case,  L.  E. 

ment  Co.,  74  Tex.  421 ;  s.  c.  6  Bail.  &  8  Ch.  768 ;  Brown's  case,  L.  R.  9  Oh. 

Corp.  L.  J.  373 ;  12  S.  W.  Rep.  101.  102.    Contra,  Re  Disderi,  L.  R.  11  Eq. 

«  Knowlesi).Duffy,40Hun(N.Y.),  242.    Compare  Hay's  case,  L.  R.  10 

485.  Oh.  593,  604 ;  g.  c.  44  L.  J.  (Ch.)  721 ; 

*  Thomp.  Off.  Corp.,  p.  368,  et  seq.  33  L.  T.  (n.  s.)  406;  Re  Englefield 
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accepts  the  oflice  of  director  and  acts  as  such,  and  suffers 
himself  to  be  held  out  as  a  shareholder,  either  by  having  his 
name  put  on  the  register  as  such,  or  otherwise,  then  he  is 
deemed  to  have  accepted  the  necessary  number  of  shares  to 
qualify  him,  and  will  not  be  allowed  to  repudiate  them  after 
the  company  becomes  insolvent.'  3.  A  director  who  actually 
accepts  the  shares  necessary  to  qualify  him  will  not  be  allowed 
to  repudiate  them  on  account  of  any  informality  in  the  trans- 
action.^ 4.  That  this  rule  of  liability  does  not  apply  to  the 
provisional  directors  who  are  permitted  to  hold  shares  sup- 
plied to  them  and  paid  for  by  the  promoter  or  his  agent,'* 
which  is  not  permitted  in  the  case  of  directors  required  to  be 
qualified  as  such  by  holding  a  stated  number  of  shares.*     5. 


Colliery  Co.,  8  Ch.  Div.  388;  Saun- 
der'B  case,  L.  E.  20  Eq.  506;  Chap- 
man's case,  L.  E.  2  Eq.  567 ;  Austin's 
case,  L.  E.  2  Eq.  435 ;  Jenner's  case, 
7  Ch.  Div.  132;  Hamley's  case,  5  Ch. 
Div.  705;  Barber's  case,  5  Ch.  Div. 
963.  Contrary  to  the  rule  declared  in 
later  cases,  persona  who  had  acted  as 
directors,  and  who  had  even  permit- 
ted their  names  to  appear  in  the  pros- 
pectus as  such,  for  the  purpose  of 
raising  further  capital,  were  permitted 
to  show  that  they  did  not  qualify  in 
certain  particulars;  e.  g.,  that  they 
did  not  apply  for  shares  (Green's  case, 
L.  E.  18  Eq.  428);  that,  although 
shares  were  allotted  to  them,  they 
never  signed  the  subscription  con- 
tract (Maitland's  case,  3  Gift.  28); 
that  they  were  informed  that  no 
qualification  shares  were  necessary; 
and  that  they  never  executed  or  saw 
the  deed  of  settlement :  Ee  Clark,  14 
C.  B.  (N.  s.)  676. 

1  Fowler's  case,  L.  E.  14  Eq.  316; 
Leeke's  case,  L.  E.  6  Ch.  469;  Har- 
ward's  case,  L.  E.  13  Eq.  30 ;  Carling's 
case,  L.  E.  20  Eq.  580 ;  Stephenson's 
case,  45  L.  J.  (Ch.)  488.  Compare 
De  Euvigne's  case,  5  Ch.  Div.  306 ; 
Miller's  case,  3  Ch.  Div.  661;  «.  c. 


affirmed,  5  Ch.  Div.  70;  Sidney's  case, 
L.  E.  16  Eq.  228  (signed  memorandum 
of  association,  attended  meeting  of 
directors,  and  then  resigned,  and  yet 
was  held  liable).  The  rule  was  held 
not  to  apply  where  the  qualification 
was  fixed  by  a  resolution,  and  not 
in  the  articles  of  association:  De 
Euvigne's  case,  5  Ch.  Div.  306. 

"  Walter's  case,  3  De  Gex  &  Sm. 
149;  affirmed  on  appeal,  19  L.  J.  (Oh.) 
501 ;  Eoney's  case,  4  De  Gex,  J.  &  S. 
426.  And  such  would  seem  to  be  the 
rule  where  a  person  has  agreed  to 
become  an  officer  of  the  company, 
e.g.,  a,  local  manager,  and  has  applied 
for  the  requisite  number  of  shares  to 
qualify  him  for  the  position,  and  in 
some  respects  entered  upon  the  duties 
of  his  office.  Eichards  v.  Home  Asso. , 
L.  E.  6  0.  P.  591. 

'  Forbes'scase,L.E.  8  Oh.  768. 

*  Ee  Disderi,  L.  E.  U  Eq.  242.  See 
the  following  cases,  where  the  direct- 
ors were  exonerated  except  for  those 
shares  for  which  they  had  actually 
subscribed  :  Tothill's  case,  L.  E.  1  Ch. 
85 ;  Hamilton's  case,  L.  E.  8  Oh.  548. 
Compare  Currie's  case,  3  De  Gex,  J.  & 
S.  367;  s.  c.  32  L.  J.  (Ch.)  424;  and 
Stock's  case,  4  De  Gex,  J  &  S.  426. 
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That  a  person  who  has  consented  to  act  as  director  is  entitled 
to  resign  the  office  without  prejudice,  if  he  does  so  within  a 
reasonable  time,  and  before  actually  having  assumed  the 
duties  of  the  position,  in  which  case  he  will  not  be  held  to  a 
liability  to  pay  for  qualification  shares  for  which  he  has  not 
subscribed.^ 

§  4155.  Creditor  may  also  Follow  Misappropriated  Assets 

as  a  Trust  Fund.  —  If  the  directors  of  a  corporation  misap- 
propriate its  assets  and  divert  them  into  their  own  hands  and 
t.he  hands  of  their  stockholders,  its  creditors  may  follow  them 
there,  and,  with  the  aid  of  a  court  of  equity,  charge  them  with 
the  payment  of  their  debts  and  impound  them  and  subject 
them  for  that  purpose.'^  So,  where  a,  partnership  firm  is  incor- 
porated, its  creditors  may  follow  its  assets  into  the  hands  of 
the  officers  of  the  corporation.'  But  of  course  this  doctrine 
has  no  application  to  the  case  of  a  fair  purchase  by  a  director 
of  property  of  the  corporation  at  a  judicial  sale.*  At  least, 
such  a  purchase  passes  the  legal  title;  and  therefore  the  pur- 
chaser at  a  subsequent  sale  on  execution  issued  on  a  judgment 
against  the  corporation,  cannot  maintain  a.  writ  of  entry  against 
him  and  his  grantees,  some  of  whom  were  also  directors.* 
And,  of  course,  here  as  elsewhere  in  respect  of  the  following  of 

Circumstances  under  whicli  directors  '  Union  Bank  v.  Douglass,  1  Mc- 

canuot  hold  such  shares  as  a  gift  from  Crary  (TJ.  S.),  86. 
the  promoters :  Ex  parte  Daniell,  1  *  Where  a  corporation,  organized 

De  Gex  &  J.  372;   Carling's  case,  1  by  the  members  of   a  partnership, 

Oh.  Div.  115;  Pearson's  case,  4  Oh.  passes  a  resolution  to  purchase  the 

Div.  222,  and  5  Ch.  Div.  336;  Re  Dis-  assets  of  the  partnership,  and  assumes 

deri,  L.  E.   11  Eq.  242.      Compare  its  indebtedness,  it  cannot,  by  a  secret 

Ourrie's  case,  3  De  Gex,  J.  &  S.  367.  understanding  between  the  trustees 

Circumstances  under  which  directors  that  certain  claims  are  not  included, 

may  hold  unpaid  qualification  shares  prevent  the  creditor  from  following 

as  paid  up:  Miller's  case,  3  Ch.  Div.  the  firm's  assets  into  the  hands  of  the 

661 ;  Ourrie's  case,  3  De  Gex,  J.  &  S.  corporation.     Williams  v.  Colby,    6 

367.    Compare  De  Euvigne's  case,  5  N.  Y.  Supp.  459. 
Oh.  Div.  306.  *  As  to  such  purchases,  see  ante, 

'■  Karuth's  case,  L.  R.  20  Eq.  506.  §  4071. 
See  also  Barber's  case,  5  Ch.  Div.  963.  '  Saltmarshu.  Spaulding,  147  Mass. 

Abercorn's  case,  4  De  Gex,  F.  &  J.  224 ;  s.  c.  17  N.  E.  Rep.  316 ;  4  Rail. 

78.  &  Corp.  L.  J.  151. 
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trust  funds  with  the  aid  of  equity,  the  doctrine  has  no  appli- 
cation where  the  fund  has  lost  its  identity,  or  has  passed  into 
the  hands  of  a  bona  fide  purchaser  without  notice;  in  either  case 
the  remedy  of  the  creditor  is  lost.^  The  unpaid  stock  of  a 
corporation  being  a  trust  fund  for  its  creditors,*  it  cannot  be 
disposed  of  by  the  officers  and  stockholders  of  the  corporation 
without  the  consent  of  the  creditors.  Hence,  an  agreement 
made  between  the  officers  and  the  stockholders  as  to  the  lia- 
bility of  the  stockholders  on  their  stock  notes,  does  not  affect 
creditors.^ 

§  4166.  Corporation   a   Party   to   Suit  in    Equity.  —  The 

corporation  is  a  necessary  party  to  a  bill  in  equity  brought 
by  a  creditor  of  the  corporation  against  its  officers  and  stock- 
holders.'' 

§  4157.  Liiability  of  a  Director  for  Allotting:  Shares  to 
his  Own  Infant  Children.  —  A  contract  by  an  infant  to  take 
shares  in  a  company  is  not  void,  but  voidable,  by  the  infant 
on  attaining  his  majority .°  If  the  company  is  wound  up 
before  that  time,  the  infant  cannot  be  made  a  contributory, 
but  the  person  who  has  entered  into  the  necessary  covenants 
for  him  may  become  such."  If  shares  have  been  allotted  to 
an  infant,  and  no  person  has  executed  such  covenants  for 
him,  aud  the  company  is  wound  up  before  his  majority,  then 
it  is  obvious  that  no  one  can  be  made  a  contributory  in 
respect  of  those  shares,  and  a  greater  burden  is  thus  thrown 
upon  the  other  shareholders.  If  a  director  has  procured  or 
connived  at  the  allotting  of  shares  to  an  infant,  or  to  any 
other  person  who  cannot  be  made  to  respond  to  the  liability 
of  a  shareholder,  he  has  clearly  been  guilty  of  a  breach  of 
trust,  and  ought  to  make  good  the  loss  which  the  company 
has  thus  sustained.' 

^  See,  for  instance,  National  Bank  '  Deerfield  v.  Nims,  110  Mass.  115. 

V.  Texas  Investment  Co.,  74  Tex.  421 ;  '  Ante,  i  1096. 

s.  c.  6  Eail.  &  Corp.  L.  J.  373;  12  •  Ante,  ^S273. 

S.  W.  liep.  101.  '  Ex  parte  WUson,L.  E.  8  Oh.  45; 

'  Ante,  §  2951.  g.  c.  42  L.  J.  (Oh.)  81 ;  27  L.  T.  (n.  s.) 

»  Peychaud  v.  Hood,  23  La.  An.  732.  597. 
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CHAPTER  LXXXIII. 

STATUTORY    LIABILITY    OF    DIREOTOES    AND    OFFICERS    TO 

CREDITORS. 

Art.  I.     In   General.     §§  4163-4178. 

II.     What   Debts   of  the   Corporation   Are    Within 
Such    Statutes.     §§  4182-4201. 

III.  Liability     Attaches     to     What     Directors     in 

Respect    of   the    Date   of   the   Debts   Being 
Contracted.     §§  4206-4213. 

IV.  Liability    for    Debts    Contracted    Before    Or- 

ganization.    §§  4216-4219. 
V.     Statutory   Liability   for   Failing   to  File  Cer- 
tain  Reports.     §§  4221-4236. 
VI.     Liability   for  Making  False  Reports.     §§  4240- 

4255. 
VII.     Liability  for   Debts   Contracted   in   Excess   of 

A  Prescribed   Limit.     §§  4259-4280. 
VIII.     Liability   for   Certain   Prohibited   Loans. 
§§  4285,  4286. 
IX.     Liability   for   Declaring   Unlawful  Dividends. 
§§  4288-4295. 
X.     Miscellaneous   Liabilities   and   Penalties. 
§§  4298-4306. 
XI.     Remedies  and  Procedure  Under  these  Statutes. 

§§  4308-4348. 
XII.     Defenses  to  Such  Actions.     §§  4354-4372. 

Article   I.  In   General. 

Section  Section 

4163.  General  nature  of  this  liability.  4166.  Such  statutes  not  enforced  out- 

4164.  These  statutes  penal  and  to  be  side  the  State.enacting  them. 

strictly  construed.  4167.  Oases  in    which  this   doctrine 

4165.  View  that  such  statutes  are  not  applied. 

penal. 
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Sbohon  Section 

416i>.  Effect  of  a  repeal  of  the  statute  4173.  Sense  in  which  directors  jointly 
upon  accrued  rights.  liahle. 

4169.  Whether  right  of   action  dies  4174.  Meaning  of  "  jointly  and  sever- 

with  creditor.  ally  liable." 

4170.  Effect  of  constitutional  provi-     4175.  What  if  the  act  was  of  such  a 

sion  that  "  dues  from  private  nature  that  it  could  not  be 

corporations  shall  be  secured  done  by  a  single  director, 

in  such  manner  as  shall  be  4176.  Creditor   may  proceed  against 

prescribed  by  law."  one  or  more. 

4171.  Validity  of  a  statute  imposing  a  4177.  Theory    that     under    statutes 

liability    after    the    persons  making   both    the    innocent 

sought  to  be  charged  become  and  the  guilty  liable,  all  must 

directors.  be  joined. 

4172.  Effect  of  a  dissolution  of  the  4178.  Example  of  a  statute  imposing 

corporation.  a  several  liability. 

§  4163.  General  Nature  of  This  Liability.  —  There  exists  in 
the  United  States  a  large  body  of  statutes  making  the  direct- 
ors or  trustees  of  corporations,  as  they  are  variously  called, 
liable  to  pay  the  debts  of  the  corporation  which  have  been 
contracted  by  them  during  the  period  of  certain  official  de- 
faults. Turning  to  some  of  the  principal  of  these  statutes,  we 
find  that  they  make  directors  responsible:  1.  For  the  debts 
contracted  on  behalf  of  the  corporation  before  a  certain  pre- 
scribed amount  of  the  capital  stock,  as  limited  or  fixed  by  or 
under  the  governing  statute,  has  been  actually  paid  in.*  2.  For 
debts  contracted  on  behalf  of  the  corporation  during  the  period 
when  they  are  in  default  in  the  making  and  filing  or  publish- 
ing of  certain  reports  required  by  statute,  as  to  the  condition 
of  the  company.^  3.  For  debts  of  the  corporation  contracted 
after  making  and  filing  or  publishing  such  reports,  knowing 
them  to  be  false.'  4.  For  debts  contracted  on  behalf  of  the 
company  in  excess  of  certain  prescribed  limits.*  5.  For 
declaring  and  paying  dividends  when  the  company  is  insol- 
vent, or  when  there  is  no  surplus  to  divide.^  It  is  to  be  observed 
that  the  liability  created  by  these  statutes  is  to  creditors:  the 
policy  of  these  statutes  being  to  secure  greater  safeguards  to 

1  Post,  §  4216,  et  seq.  =  Post,  §  4240,  et  seq. 

»  Post,  ^  4221,  et  seq.  *  Post,  §  4259,  et  seq. 

»  Post,  §  4288,  et  seq. 
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the  public  in  dealing  with  incorporated  companies.  But 
sometimes  the  Legislatures  have  thought  fit  to  impose  a  stat- 
utory liability  upon  directors  for  the  benefit  of  shareholders; 
and  this  gives  us  a  sixth  class,  hereafter  considered.  6.  Lia- 
bility to  shareholders  for  official  mismanagement.^ 

§  4164.  These  Statutes  Penal,  and  to  toe  Strictly  Con- 
strued.—  These  statutes  are  generally  regarded  as  penal 
statutes,  and  an  action  upon  them  is  an  action  for  a  penalty.^ 
It  is  so  held  of  statutes  making  the  trustees  of  a  corporation 
liable  for  failing  to  publish  an  annual  report  of  its  finauoial 
condition,'  and  of  statutes  imposing  a  personal  liability  upon 
the  directors  whenever  the  debts  of  the  corporation  exceed  a 
prescribed  limit,  to  the  extent  of  such  excess.^  They  are  hence 
to  be  construed  strictly;  but  whilst  this  is  so,  nothing  short  of 


'  Post,  §  4479,  et  seg.  Examples  of 
comprehensive  statutes  embracing  this 
ground  of  liability  may  be  seen  in  the 
following :  Supp.  to  Gen.  Stats.  Mass., 
vol.  I.,p.  810  (ch.  224,  Acts  1870),  §  38 ; 
Supp.  to  Gen.  Stats.  Mass.,  vol.11., 
p.  557  (ch.  230,  Acts  1877),  §  1;  Cal. 
Penal  Code,  §560;  Comp.  Laws  Utah, 
1876,  p.  634,  §  321;  Eev.  Stats.  N.  Y. 
(Banks  &  Bros.,  6th ed.,  1876),  vol.11., 
p.  297,  §  1;  Ibid.,  p.  298,  §  10. 

"  Wiles  V.  Suydam,  64  N.  Y.  173 
(reversing  s.  c.  3  Hun  (N.  Y.),  604;  6 
Thomp.  &  C.  (N.  Y.)  292) ;  Adams  v. 
Mills,  60  N.  Y.  533 ;  Garrison  v.  Howe. 
17  N.  Y.  458;  Korke  v.  Thomas,  56 
N.  Y.  559;  Bird  v.  Hayden,  1  Eobt. 
(N.  Y.)  383 ;  Vincent  v.  Sands,  11  Abb. 
Pr.  (N.  s.)  (N.  Y.)  366;  Dabney  u. 
Stevens,  10  Abb.  Pr.  (n.  s.)  (N.  Y.) 
b9;  s.  c.  40  How.  Pr.  341;  Merchants' 
Banki;.  Bliss,  35  N.  Y.  412;  affirming 
«.  c.  1  Eobt.  (N.  Y.)  391 ;  McHarg  v. 
Eastman,  7  Eobt.  (N.Y.)  137 ;  Esmond 
V.  BuUard,  16  Hun  (N.  Y.),  65; 
Price  V.  Wilson,  67  Barb.  9 ;  Kritzer 
«.  Woodson,  19  Mo.  327 ;  Union  Iron 
Co.  1..  Pierce,  4  Biss.  (U.  S.)  327; 
Sturges  V.  Burton,  8  Ohio  St.  215; 
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«.  c.  72  Am.  Dec.  582;  Gregory  v. 
German  Bank,  3  Col.  332;  s.  c.  25 
Am.  Eep.  760 ;  Stebbins  v.  Edmands, 
12  Gray  (Mass.),  203;  Irvine  v. 
McKeon,  23  Cal.  472;  Nassau  Bank 
V.  Brown,  30  N.  J.  Eq.  478,  484;  Hall 
V.  Sigel,  7  Lans.  (N.  Y.)  206;  s.  c.  13 
Abb.  Pr.  (N.  s.)  (N.  Y.)  178;  Cameron 
11.  Seaman,  69  N.  Y.  396;  s.  c.  25  Am. 
Eep.  212 ;  Verona  &c.  Co.  „.  Murtaugh, 
60  N.  Y.  314;  Miller  v.  White,  50 
N.  Y.  137;  Derrickson  v.  Smith,  27 
N.  J.  L.  166, 176  (construing  the  New 
York  statute) ;  Craw  v.  Easterly,  4 
Lans.  (N.  Y.)  513 ;  Gadsden  v.  Wood- 
ward, 103  N.  Y.  242.  Compare  ante, 
§  3013,  et  seg.,  and  §  3052. 

'  Gregory  v.  German  Bank,  3  Col. 
332;  8.  c.  25  Am.  Eep.  760.  The 
Colorado  statute  is  identical  with  that 
of  New  York  which  is  also  held  penal 
in  its  nature,  in  many  of  the  cases 
from  that  State  just  cited.  So  held 
in  Steam-Engine  Co.  v.  Hubbard,  101 
U.  S.  188. 

*  Irvine  v.  McKeon,  23  Cal.  472; 
Sturges  V.  Burton,  8  Ohio  St.  215, 221 ; 
s.  c.  72  Am.  Dec.  582. 
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a  substantial  compliance  with  the  statute  will  exonerate  the 
trustees.  Thus,  a  statute  which  requires  a  report  to  be  signed 
by  the  president  and  a  majority  of  the  trustees  and  verified 
by  the  president  and  secretary,  is  not  satisfied  by  a  report 
signed  and  verified  by  the  secretary  exclusively,  and  does  not 
exonerate  the  trustees.^  But  this  rule  of  strict  construction 
does  not  mean  that  the  judges  are  at  liberty  to  fly  in  the  face 
of  the  Legislature,  and  to  treat  such  statutes  in  an  unfriendly 
spirit,  or,  by  a  species  of  judicial  legislation,  to  repeal  them  in 
any  particular.  They  are  bound,  in  administering  them,  to 
keep  in  view  the  paramount  principle  of  statutory  interpreta- 
tion and  administration,  —  that  it  is  the  duty  of  the  judge  in 
all  cases  to  construe  a  statute  so  as  to  discover  and  give  effect 
to  the  intention  of  the  Legislature,  as  gathered  from  the  lan- 
guage used.  The  rule,  in  its  just  application,  goes  no  further 
than  to  impose  a  caution  upon  the  judges  against  extending 
the  statute  to  cases  not  plainly  within  its  language.  In  fact 
the  doctrine  that  certain  statutes  are  to  be  construed  strictly 
seems  to  be  a  relic  of  a  barbarous  age,  when  the  judges, 
unmindful  that  it  was  not  their  office  to  legislate,  opposed  an 
unfriendly  interpretation  to  all  statutes  that  created  innova- 
tions upon  the  common  law  —  that  is,  upon  the  law  which 
the  judges  themselves  had  made.  It  is  also  to  be  observed 
that  this  doctrine  was  in  its  fullest  bloom  when  the  House  of 
Commons  did  not  even  represent  the  popular  will,  as  indeed 
it  does  now  but  imperfectly,  and  when,  as  now,  the  House  of 
Lords  represented  nobody  but  the  lords  themselves.  The 
doctrine  seems  to  have  no  just  place  at  all  in  an  entirely  free 
government  based  upon  universal  suffrage.  In  such  a  govern- 
ment it  is  not  the  province  of  the  judiciary  to  oppose  to  any 
extent  the  operation  of  the  laws  which  the  people  through 
their  representatives  have  made,  whether  those  laws  are  wise 
or  unwise,  gentle  or  severe,  —  saving,  of  course,  the  case  where 
the  act  of  the  Legislature  is  opposed  to  the  fundamental  law; 
but  it  is  the  duty  of  the  judges  faithfully  to  administer  what- 
ever laws  the  Legislature  has  enacted,  and  not  to  assume  to 

1  Vincent  v.  Sands,  11  Abb.  Pr.  (n.  s.)  (N.  Y.)  366,  373. 
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expand  one  law  by  what  is  called  a  "  liberal,"  and  to  restrain 
another  by  what  is  called  a  "  strict,"  construction.  Judges  who 
assume  any  other  office  simply  oppose  the  will  of  the  people, 
in  excess  of  their  jurisdiction,  and  contrary  to  the  spirit 
of  their  official  oaths.  It  is  further  submitted  that  the 
doctrine  of  strict  construction,  if  it  has  any  just  existence  at 
all,  has  no  just  application  to  the  statutes  under  consideration. 
By  the  principles  of  the  common  law,  all  men  are  answerable 
out  of  their  estates  for  the  debts  which  they  contract, by  them- 
selves or  by  their  agents.  That  is  the  general  rule,  and  that 
is  what  is  called  "  common  right."  The  grant  of  corporate 
privileges,  carrying  with  it  an  exemption  from  this  rule,  is  a 
grant  contrary  to  common  right,  and  is  hence  to  be  strictly 
construed,  under  another  application  of  this  same  doctrine  of 
strict  construction.^  Now,  when  the  Legislature  says  that  the 
managing  officers  of  corporations  shall  not  enjoy  this  granted 
immunity,  provided  they  enter  upon  the  business  of  the  cor- 
poration before  a  certain  amount  of  capital  stock  has  been 
subscribed  and  paid  in,  or  provided  they  contract  debts  in 
excess  of  a  certain  prescribed  limit,  or  provided  they  fail  to 
.make  and  publish  certain  reports  to  apprise  the  public  of  its 
financial  condition,  —  it  is  no  more  than  to  say  to  them  that 
these  things  which  it  requires  of  them  are  conditions  pre- 
cedent upon  which  alone  they  shall  enjoy  this  granted 
immunity.  That  is  the  true  theory;  that  is  a  sound  applica- 
tion of  the  maxim  that  grants  of  corporate  privileges  are  to 
be  construed  strictly  in  favor  of  the  public  and  against  the 
grantees;  and  the  only  meaning  of  the  principle  is  that  what- 
ever is  doubtful  is  not  granted.  But  the  judges,  while  profess- 
ing to  follow  this  rule  of  interpretation,  have  completely 
reversed  it  in  this,  as  in  other  instances,  —  illustrating  a 
judicial  habit  of  forgetting  the  rights  of  the  scattered  and 
isolated  people  and  playing  into  the  hands  of  incorporated 
money  and  power.^ 

'  Post,  §§  5345,  5659.  not  be  let  down  on  any  convenient 

'  This  doctrine  of  strict  construe-  occasion.      Such    statutes    as    those 

tion  is  not  itself  so  strict  that  it  can-  under  consideration  can  be  "  penal " 
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§  4166.  View    that    Such    Statutes    are    not    Penal.  —  The 

better  view  has  sometimes  been  taken  that  such  statutes  are  not 
regarded  as  creating  penalties  or  as  giving  actions  for  penalties,  but 
rather  as  a  measure  of  security  for  the  public,  and  not  within  the 
statute  of  limitations  relating  to  penalties.'  But  yet  in  a  later  case 
the  court  said,  it  being  a  statutory  remedy  it  was  to  be  pursued 
strictly;  and  in  the  same  case  it  was  said  that  this  statutory  obliga- 
tion, though  not  technically  a  contract,  was  an  obligation  quasi  ex 
contractuj' 


§  4166.  Such  Statutes  not  Enforced  Outside  the  State 
Enacting'  Them.  —  It  is  a  rule  of  law  that  statutes  imposing 
penalties  and  forfeitures  will  not  be  enforced  outside  the 
territory  of  the  sovereign  by  whose  Legislature  they  .were 
enacted.  The  barbarous  and  tribal  conceptions  in  vogue  at 
the  time  when  our  American  constitution  was  established 
placed  the  respective  States,  in  respect  of  questions  of  inter- 
Mate  law,  in  the  attitude  of  foreign  nations  in  friendly  inter- 
course with  each  other.  The  rule  has  hence  obtained  that 
the  courts  of  one  of  these  States  will  not  enforce  the  penal 
legislation  of  another  of  them,'  though  it  is  of  course  at 
liberty  to  do  so  whenever, by  so  doing,  it  will  advance  its  own 


for  one  purpose,  and  not  "  penal "  for  Again,  it  tas  been  held  that  an  action 

another.    Thus,  an  action  against  a  brought  against  the    directors  of   a 

director  of  a  manufacturing  corpora-  corporation,  to  charge  them  individu- 

tion  to  recover  a  debt  of  the  corpora-  ally  with  a  debt  of  the  corporation, 

tion,   claimed   to    be  due  from   the  which,  as  against    the    corporation, 

director  by  reason  of  his  failure  to  rested  in  contract,  is  to  be  regarded 

file  the  annual  report  required   by  as  an  action  upon  a  contract.    Durant 

statute,  is    an    action   to    recover  a  r.  Gardner,  10  Abb.  Pr.  (N.  Y.)  445; 

penalty,  in  such  a  sense  that,  under  «.  c.  19  How.  Pr.  (N.  Y.)  95. 

another    statute,    defendant    is    not  '  Neal  v.  Moultrie,  12  Ga.  104. 

required  to  verify  his  answer.  Gadsden  '  Baiiks    v.  Darden,   18  Ga.  318, 

V.  Woodward,  103  N.  Y.  242.    On  the  340. 

other  hand,  such  a  statute  does  not  '  Story  Confl.  Laws,  §§  620,  621; 

imposea";5ne"or  "penalty,"  in  the  Whart.   Oonfl.  Laws,  §  853,  et  seq.'; 

sense  in  which  those  terms  are  used  Eorer  Interstate  Law,  148;  Scoville 

in    another    statute   (N.  Y.    Code,  §  v.  Canfleld,  14  Johns.  (N.  Y.)   338; 

549,  subd.  1),  60  as  to   subject  the  8.  c.  7  Am.  Dec.  467;   United  States 

party  to  arrest.    Glen's  Falls  Paper  v.  Lathrop,  17  Johns.  (N.  Y.)  4. 
Co.  V.  White,  58  How.  Pr.  (N.  Y.)  172. 
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local  policy.^  The  rule  is  a  rule  of  narrow,  tribal  jealousj', 
and  when  applied  to  a  collection  of  sister  States,  in  a  close 
political  union,  is  at  once  destitute  of  sense  and  justice.  In 
such  interstate  relation,  the  true  limit  of  the  rule  is  that  one 
State  will  not  enforce  the  penal  laws  of  another  State,  when  ^ 
the  enforcement  of  such  laws  is  opposed  to  its  own  policy  or 
injurious  to  its  own  citizens.  Nevertheless,  the  principle  has 
been  adopted  without  any  seeming  restriction,  that  the  courts 
of  one  State  will  not  enforce  the  statutes  of  another  State,  of 
the  kind  which  we  are  considering;^  and  this  notwithstand- 
ing the  fact,  which  will  fully  appear  before  the  close  of  this 
chapter,  that  such  statutes  exist  in  nearly  every  State  of  the 
Union.  Judges  have  adhered  to  this  rule  with  such  narrow 
and 'blind  persistency  that  they  have  refused  to  enforce  such 
statutes, when  to  do  so  would  result  in  protecting  their  own 
citizens  against  loss  occasioned  by  the  wrong-doing  of  direct- 
ors of  foreign  corporations.  This  statement  may  be  illus- 
trated by  a  case  where  it  was  sought  to  enforce  in  Maryland 
a  statute  of  Pennsylvania, which  provided  that  the  directors 
and  officers  of  corporations,  contracting  any  liability  in  excess 
of  the  capital  actually  paid  in, should  be  jointly  and  severally 
liable  in  their  individual  capacities  for  the  amount  of  such 
excess,  which  might  be  recovered  of  them  in  an  action  of 
debt.  It  was  held  that  the  liability  thus  imposed  was  in  the 
nature  of  a  penalty,  which  could  not  be  enforced  outside  the 
limits  of  the  State  imposing  it.'  But  the  author  has  already 
submitted  reasons  why  the  courts  should  never  have  held 


1  Waite  V.  Ferguson,  14  Abb.  Pr.  v.   Oonn,   16  Fla.  428;   i.  c.  26  Am. 

(k.  s.)  (N.  Y.)  379,  is  suggested  as  an  Eep.  721. 

example  of  this.  '  First  Nat.  Bank  v.  Price,  33  Md. 

'  Derrickson  v.  Smith,  27  N.  J.  L.  487 ;  «.  c.  3  Am.  Rep.  204.  The  dissent 

166;  Bird  v.  Hayden,  1  Eobt.  (N.  Y.)  of  two  judges  (Stone  and  McSherry, 

383;  S.C.2  Abb.  Pr.  (n.  s.)  (N.  Y.)  JJ.),  in    a    subsequent  case  in  the 

61 ;  Price  v.  Wilson,  67  Barb.  (N.  Y.)  same  court  where  the  same  doctrine 

9 ;  Attrill  v.  Huntington,  70  Md.  191 ;  was  applied,   shows    a  much  juster 

s.  c.  14  Am.  St.  Rep.  344  (s.  c.  re-  conception  of  the  subject..    Attrill  v. 

versed  on  a  Federal  question,  146  U.  S.  Huntington,  70  Md.  191 ;  s.  e.  14  Am. 

657) ;  First  Nat.   Bank  v.  Price,   33  St.  Eep.  344 ;  16  Atl.  Rep.  651. 
Md.  487;  s.  c.  3  Am.  Rep.  204;  Flash 
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that  the  liability  thus  created  is  in  the  nature  of  a  penalty. 
Such  a  statute  should  be  construed  in  pari  materia  with  the 
charter  of  the  particular  company,  or  the  other  provisions  of 
the  general  law  (if  such  there  be)  under  which  it  is  organ- 
ized. Its  effect,  so  construed,  is  simply  this:  the  Legislature 
says  to  a  number  of  coadventurers, — you  may  collect  a  cer- 
tain fund,  and  trade  with  that  fund  and  hold  it  out  to  the 
public  as  the  exclusive  stake  on  which  you  solicit  and 
obtain  credit;  but  you  shall  do  this  only  on  the  condition 
that  you  do  not  contract  debts  in  excess  of  that  fund  —  that 
is  to  say,  debts  beyond  the  means  of  payment  possessed  by 
the  body  which  is  made  alone  responsible.  If  you  contract 
debts  in  excess  of  that  amount,  then  you,  the  managers  who 
do  this,  shall  be  answerable  personally.  Such  a  statute  has 
all  the  features  of  a  remedial  statute,  designed  to  protect  the 
public  who  deal  with  corporations  against  the  consequences 
of  the  mismanagement  and  rascality  of  their  managers. 
Such  a  statute  goes  no  further  than  to  make  the  managers  of 
a  corporation  guarantors  for  the  corporation  of  the  payment 
of  debts  which  they  are  forbidden  to  contract  in  its  behalf. 
That  such  a  statute  should  be  enforced  by  every  other  State 
for  the  benefit  of  its  own  citizens,  or  even  for  the  benefit  of 
the  citizens  of  other  States  or  countries,  is  obvious  justice, 
and  no  argument  to  ,the  contrary  can  be  derived  from  the 
mere  jargon  of  calling  it  a  penal  statute.  This  view  has 
been  lately  taken  by  the  Supreme  Court  of  the  United  States, 
reversing  the  Court  of  Appeals  of  Maryland,  in  a  case  above 
cited; '  and  this  decision  is  binding  as  an  authority  on  the  State 
courts  wherever  the  liability  has  been  established  by  judg- 
ment in  the  State  of  the  corporation. 

§  4167.  Cases  in  "Which  This  Doctrine  Applied.  —  Within 
this  rule  are  statutes  making  the  directors  of  corporations 
jointly  and  severally  liable  for  the  debts  of  the  company,  con- 
tracted during  a  time  when  such  directors  are  in  default  in 
not  obeying  a  statute  requiring  them  to  make  and  file  in  some 

'  Huntington  v.  Attrill,  146  U.  S.  657;  reversing  s.  c.  70  Md.  191. 
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public  office  certain  reports  concerning  the  condition  of  the 
corporation,  for  the  information  of  the  public.^  So,  of  statutes 
making  them  liable  for  contracting  or  assenting  to  the  con- 
tracting of  corporate  debts  beyond  the  amount  of  capital  paid 
in;^  or  making  stockholders  liable  to  pay  the  debts  of  the  com- 
pany in  case  of  a  failure  to  give  a  certain  notice  therein  speci- 
fied,' or  liable  for  certain  contracts  of  the  corporation  which 
it  is  forbidden  by  statute  to  make.*  Where  the  president  of  a 
railroad  companj'^,  organized  under  the  laws  of  Illinois,  had 
become  liable  under  the  laws  of  that  State  to  pay  a  debt  of  the 
corporation,  in  consequence  of  making  a  false  afiidavit  to  the 
certificate  of  incorporation  of  the  company,  he  could  not  main- 
tain an  action  to  charge  a  stockholder,  in  one  of  the  courts 
of  New  York;  since,  if  he  were  to  recover,  the  effect  of  the 
recovery  would  be  to  subrogate  the  defendant  to  the  right  of 
action  which  creditors  had  against  the  plaintiff  for  this  wrong, 
and  thus  the  plaintiff  and  defendant  might  go  on  suing  each 
other  indefinitely.'  So,  a  statute  of  New  York^  providing 
that  "  if  any  certificate  or  report  made  or  public  notice  given, 
by  the  officers  of  any  such  corporation,  shall  be  false  in  any 
material  representation,  all  the  officers  who  have  signed  the 
same  shall  be  jointly  and  severally  liable  for  all  the  debts  of 
the  corporation  contracted  while  they  are  officers  thereof," 
was  not  enforceable  in  Maryland,  even  though  judgment  had 
first  been  obtained  in  New  York.' 

§  4168.  Effect  of  a  Repeal  of  the  Statute  upon  Accrued 
Kights. — It  is  familiar  law  that  there  can  be  no  vested  right 
in  the  recovery  of  a  penalty  given  by  statute;  that  the  repeal 
of  a  statute  giving  a  penalty  obliterates  the  statute  as  effec- 

'  Bird  V.  Hayden,  1  Eobt.  (N.  Y.)  *  Lawler  v.  Burt,  7  Ohio  St.  340. 

383;  2  Abb.  Pr.  (n.  b.)  (N.  Y.)  61;  »  Wait    v.  Ferguson,   14  Abb.  Pr. 

Derrickson  v.  Smith,  27  N.  J.  L.  166;  (N.  Y.)  379. 

Halsey  v.  McLean,  12  Allen  (Mass.),  '  ISTew  York  Laws,  1875,  ch.  611,  §  21. 

438 ;  s.  c.  90  Am.  Dec.  157.  '  Attrill    v.  Huntington,    70    Md. 

2  First  Nat.  Bank  J).  Price,  33  Md.  191;  s.  c.  14  Am.   St.  Rep.  344;   2 

487;  s.  t;.  3  Am.  Rep.  204.  L.  R.  A.  779;   16  Atl.  Rep.  651;  21 

»  Cable  V.  McCune,   26  Mo.  371;  Ohic.  Leg.  N.  248;   but  reversed  on 

s.  c.  72  Am.  Dec.  214.  error,  146  U.  S.  657. 

3066 


THEIR    STATUTORY    LIABILITY.       [3  Thomp.  Gorp.  §  4168. 

tually  as  though  no  such  statute  had  ever  been  passed;  and 
that  all  rights  of  action  which  have  accrued  under  such  a 
statute,  even  though  suits  to  enforce  the  same  have  been  com- 
menced, are,  by  such  repeal,  wholly  determined,  unless  the 
repealing  act,  by  its  terms,  saves  pending  suits.^  When  it  is 
conceded  that  statutes  of  the  kind  we  are  considering  in  this 
chapter  are  penal,  it  of  course  follows  that  this  rule  applies 
io  them.  The  question  has,  however,  been  decided  both  ways; 
some  courts  taking  the  view  that  these  statutes  are  penal  in 
the  strict  sense  which  brings  them  within  the  operation  of  this 
rule,^  others  holding  that  they  raise  a  liability  quasi  ex  con- 
tractu,^ while  still  others  hold  that  they  are  remedial.*  The  latter 
rule  obtains  as  to  statutes  imposing  upon  the  stockholders  of 
•corporations  an  individual  liability  to  pay  the  corporate  debts. 
Such  statutes  are  not  regarded  as  penal,  and  when  creditors 
give  credit  to  the  corporation  they  are  deemed  to  give  it  on 
the  faith  of  them.  A  repeal  of  such  a  statute,  in  so  far  as  it 
attempts  to  operate  upon  existing  rights  is,  within  the  mean- 
ing of  the  constitution  of  the  United  States,  a  law  impairing 
the  obligation  of  contracts,  and  is,  therefore,  void.* 

'  Yeaton  v.  United  States,  5  Cranch  rights  arising  under  the  statute  were 

{U.  S.),  281;  Norris  v.   Crocker,   13  swept  away.    No  right  can  be  said  to 

How.  (U.S.)  429;  Stephenson  «.  Doe,  have  accrued  to  creditors  under  the 

%  Blackf.  (Ind.)  508;  s.  c.  46  Am.  Dec.  statute,  unless,  before  its  repeal,  such 

489;  Butler  t;.  Palmer,  1  Hill  (N.  Y.),  right   was    carried    into    judgment. 

524 ;  State  v.  Youmans,  5  Ind.   280 ;  There  is  no  such  thing  as  a  vested 

Miller's  case,  1  W.  Black.  451 ;  Lewis  interest   in  an   unenforced  penalty : 

«.  Foster,  1  N.  H.  61 ;  Oriental  Bank  Sedgw.    Stat.    Law,    111 ;    Norris  v. 

V.   Freese,   18  Me.  109;  s.  c.  36  Am.  Crocker,  13  How.  (U.  S.)  429;  Gaul 

Dec.   701 ;    People    v.  Livingston,    6  v.  Brown,  53  Me.  496 ;  Curtis  v.  Leav- 

Wend.  (N.  Y.)  526 ;  Com.  v.  Welch,  2  itt,  15  N.  Y.  152 ;  Nichols  v.  Squire,  5 

Dana  (Ky.),  330;  Allen  v.  Farrow,  2  Pick.  (Mass.)  168;  Bay  City  &c.  R. 

Bailey  (S.  C),  584;  Pope  v.  Lewis,  4  Co.  v.  Austin,  21  Mich.  390."    There 

Ala.  487 ;  Schooner  Eachel  v.  United  is  a  note  on  this  subject  in  19  Am.  & 

States,  6  Cranch  (U.  S.),  329 ;  United  Eng.  Corp.  Cas.  112. 
States  V.  Preston,  3  Pet.  (U.  S.)  57.  »  Banks  i\  Darden,  18  Ga.  318,  340. 

*  Breitung  v.  Lindauer,  37  Mich.  *  Hargroves  v.  Chambers,   30  Ga. 

217 ;  Union  Iron  Co.  v.  Pierce,  4  Biss.  580,  601. 

(U.    S.)    327;    Gregory    v.    German  "  Hawthorne    v.    Calef,    2    Wall. 

Bank,  3  Col.  332;  s.  c.  25  Am.  Rep.  (U.S.)  10;  Conant  i;.  Van  Schaick,  24 

760.    The    court,   speaking    through  Barb.  (N.Y.)  87;  Rochester  ij.  Barnes, 

Thatcher,    0.    J.,    say:      "Inchoate  26  Barb.  (N.  Y.)  657 ;  Story  v.  Fur- 
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§  4169.  Whether  Right  of  Action    Dies  with  Creditor.  — 

It  has  been  held  that  a  statute  of  New  York '  making  a  director 
of  a  corporation  liable  for  corporate  debts  and  liabilities  on 
signing  el  false  certificate  or  report,  being  penal  in  its  nature, 
the  right  of  action  thereon  dies  with  the  creditor.^  This  deci- 
sion was  by  the  City  Court  of  the  city  of  New  York.  One  of  the 
departments  of  the  Supreme  Court  of  that  State  has  held  that, 
M'here  a  plaintiff,  in  an  action  under  a  similar  statute,'  had 
obtained  a  judgment  which,  on  appeal  to  the  general  term,  was 
reversed  and  a  new  trial  ordered,  after  which  he  died,  the  action 
did  not  abate,  but  might  be  revived  by  his  personal  representa- 
tives, for  the  purpose  of  an  appeal  to  the  Court  of  Appeals.*  It 
should  be  carefully  noted  that  many  of  the  statutes  provide  in 
express  terms  for  a  survival  of  the  action,  by  giving  it  against 
executors  and  administrators. 

§  4170.  Effect  of  Constitutional  Provision  that  "  Dues  from 
Private  Corporations  shall  be  Secured  in  Such  Manner  as 
shall  he  Prescribed  by  Law."  —  The  existence  of  a  provision  in  the 
constitution  of  the  State  that  "  dues  from  corporations,  other  than 
banking,  shall  be  secured  by  such  individual  liability  of  the  corpo- 
rators, or  other  means,  as  may  be  prescribed  by  law,"  does  not  render 
the  Legislature  incompetent  to  repeal  a  statute  making  the  direct- 
ors of  corporations  liable  to  pay  the  corporate  debts  in  consequence 
of  failure  or  refusal  to  file  certain  reports  therein  prescribed.  The 
provision  quoted  leaves  to  the  Legislature  a  wide  discretion  as  to  the 
manner  in  which  it  will  secure  such  dues,  and  permits  it  to  alter  or 
repeal  any  legislation  it  may  have  enacted  to  this  end,  at  pleasure.* 
The  author  inclines  to  think  that  the  provision  quoted  leaves  the 
Legislature  free  to  repeal  wholly  all  legislation  which  may  have 
been  enacted  for  this  purpose,  if  in  its  discretion  it  shall  see  fit.° 

man,   25  N.   Y.  214,   223 ;  Norris   o.  °  See,  however.  Bull  v.  Conroe,  13 

Wrenschall,      34      Md.     492,     501 ;  Wis.  233 ;   Parker  v.  King,  16  Wis. 

Thompson  on  Stockholders,  §§  71,  72.  223;  Martin  v.  Hughes,  67  N.  0.  293, 

»  N.  Y.  Laws,  1875,  ch.  611,  §  21.  296;  Tuttle  v.  Strout,  7  Minn.  465; 

'  Dalton  V.  Goodwin,  5  N.  Y.  Supp.  s.  c.  82  Am.  Dec.  108 ;  Oogel  v.  Mic- 

257.  kow,  11  Minn.  475;  Coleman  v.  Bal- 

'  N.  Y.  Laws,  1848,  ch.  40,  §  12.  landi,  22  Minn.  144,   147 ;    Noble   u. 

*  Oarr  v.  Eisher,  5  N.  Y.  Supp.  371.  Hook,  24  Gal.  638.    Compare  Sparger 

'  Union  Iron  Co.  v.  Pierce,  4  Biss.  v.  Oumpton,  54  Ga.   355;   Harris  v. 

<U.  S.)  327,  335.  Glenn,  56  Ga.  94;  Hawthorne  v. 
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That  such  provisions  exist  in  many  of  the  State  constitutions  has 
ah'cady  been  seen.^ 

§  4171.  Talidity  of  a  Statute  Imposing:  a  Liiability  after 
the  Persons  Sought  to  he  Charged  Become  Directors. — It  is 

not  a  good  objection  to  a  statute  making  the  directors  of  a 
bank  primarily  liable  for  its  debts  in  the  event  of  its  insol- 
vency, that  the  act  was  passed  after  the  directors  sought  to  be 
charged  under  it  became  directors  of  the  bank,  provided  the 
indebtedness,  in  respect  of  which  it  is  sought  to  charge  them, 
was  created  subsequently  to  the  passage  of  the  act,  they  being 
directors  at  the  time.  In  such  a  state  of  circumstances,  the 
act  has  none  of  the  incidents  of  an  ex  post  facto  law.*  This  is 
analogous  to  the  doctrine,  already  considered,"  that  a  State 
statute,  or  constitutional  ordinance,  imposing  a  personal  liabil- 
ity upon  stockholders,  may  be  applied  to  corporations  already 
existing,  where  the  right  to  amend  their  charter  has  been 
reserved,  without  violating  the  provision  of  the  Federal  con- 
stitution against  impairing  the  obligation  of  contracts.*  Sup- 
pose the  Legislature  passes  an  act  to  organize  and  regulate 
banking  associations,  in  which  it  reserves  to  itself  the  power 
to  "alter  or  amend  the  act,  and  to  dissolve  any  association  to 
be  incorporated  under  its  provisions,  by  a  vote  of  two-thirds 
of  each  House."  Suppose  the  Legislature  afterwards  passes 
an  amendatory  act  making  the  liability  of  directors  more 
onerous  than  before,  what  will  be  tlie  effect  of  this  amenda- 
tory act?  It  will  not  make  guilty  any  acts  of  bank  directors 
done  before  its  passage,  which  were  then  innocent,  nor  will  it 
attach  additional  liability  to  such  acts.  But  if,  by  the  terms 
of  the  first  statute,  the  fact  of  insolvency  fixed  the  liability  of 
the  directors,  and  if  a  particular  bank  became  insolvent  before 


Smith,  3  Kev.  182;  t.  c.  93  Am.  Dec.  *  Matter  of  Lee  &  Oo.'s  Bank,  21 

397.  N.  Y.  9 ;  Matter  of  Eeciprocity  Bank, 

1  Ante,  §  2998,  et  seq.  22  N.   Y.  9 ;  Sherman  v.   Smith,   1 

.'  Falconer  v.  Campbell,  2  McLean  Black  (TJ.  S.),  587.    Compare  Matter 

<U.  S.),  195,  213;  s.  c.  10  Myer  Fed.  of  Empire  City  Bank,  18  N.  Y.  199; 

Dec,  §  15.  a.  c.  8  Abb.  Pr.  (N.  Y.)  192. 


=  Ante,  §  3034. 
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the  amendatory  act  took  effect,  then  the  liability  of  the 
directors  was  subject  to  its  provisions.* 

§  4172.  Effect  of  a  Dissolution  of  the  Corporation.  —  It  is 

now  well  settled  that  the  debts  of  a  corporation  do  not  die  with 
the  corporation,  but  may  still  be  enforced  by  proper  proceed- 
ings;'' but  even  if  it  were  otherwise  —  as  it  was  once  by  the 
common  law  —  this,  it  has  been  held,  would  not  determine  a 
right  of  action  given  by  statute  to  creditors  against  directors 
for  official  defaults.' 

§  4173.  Sense  in    WMch  Directors  Jointly  Liiable. — The 

subject  of  joint  and  several  liability  is  apt  to  be  very  confus- 
ing, unless  we  separate  from  the  question  of  the  liability  itself 
the  question  of  the  procedure  by  which  it  is  enforced.  When 
the  books  say  that  A.  and  B.  are  jointly  liable,  they  in  general 
refer  merely  to  the  fact  that  A.  and  B.,  having  committed  the 
same  wrong,  may  be  proceeded  against  jointly  for  the  dam- 
ages; but  they  do  not  mean  that,  where  A.  and  B.  are  asso- 
ciated together  for  a  particular  object,  if  A.  commits  a  wrong, 
B.  is  answerable  for  it.  Thus,  in  the  case  of  directors  A.,  B., 
and  C,  composing  a  quorum  of  the  board,  unite  in  doing  a 
certain  act  for  which  the  statute  makes  them  jointly  liable  to 
creditors  of  the  company.  This  means  no  more  than  that 
the  creditors  may  proceed  against  them  all  in  one  action.  It 
does  not  mean  that,  if  the  wrongful  act  was  really  committed 
by  A.  and  B.,  and  C.  dissented  from  it,  C.  will  nevertheless 
be  liable  for  the  wrong  of  A.  and  B.  There  is  nothing  in  the 
relation  of  directors  which  imposes  such  a  liability.  They 
are  not  answerable  for  each  other's  acts  as  partners,  nor  are 
they  guarantors  of  each  other's  good  conduct.^  The  contrary 
rule  would  be  a  rule  of  obvious  injustice,  and  it  does  not  exist 
in  any  case,  except  where  it  has  been  established  by  the  pos- 
itive terms  of  statutes.* 

'  White  V.  How,  3  McLean  (U.  S.),  '  McMaster  t;.  Kohner,  12  Jones  & 

111.  Sp.  (N.  y.)  253;  Irvine  v.  McKeon, 

»  AnU,  ^  3341 ;  post,  ch.  156.  23  Oal.  472. 

"  Hargroves  v.  Chambers,  30  Ga.  '  As  to  this  see  post,  §  4177. 
580,  606. 
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§  4174.  Meaningr  of  "  Jointly  and  Severally  Liable."  —  The 

expression  "jointly  and  severally  liable,"  which  is  frequently 
met  with  in  statutes  such  as  we  are  considering,  does  not  mean, 
then,  that  the  directors  are  mutually  liable  for  each  other's 
wrongs;  but  it  means  that  those  directors  who  have  com- 
mitted a  common  wrong  may  be  jointly  sued  for  it;  and  that, 
at  the  same  time,  the  wrong  remains  so  far  the  wrong  of  each 
one  singly,  that  he  may,  at  the  election  of  the  person  injured, 
be  called  upon  to  answer  for  it  severally.  Under  a  statute 
making  use  of  this  expression,  it  is  supposed  that  the  directors 
may  be  sued  jointlj',  a  general  judgment  obtained  against 
them,  and  levied  upon  their  joint  property,  if  they  have  any; 
or  that  they  may  be  jointly  sued,  and  judgment  obtained 
against  any  one  of  them,  and  levied  upon  his  individual 
estate;  or  that  two  or  more  of  them  vaa,j  be  joined,  and  the 
judgment  which  may  be  obtained  against  them  levied  upon 
their  joint  property,  if  they  have  any,  or  upon  the  separate 
property  of  either;  or  that  a  joint  judgment  obtained  against 
some,  or  all  of  them,  may  be  levied  upon  the  separate  prop- 
erty of  any  one  of  them;  or  that,  if  a  suit  is  brought  against 
some  of  them  and  the  process  is  not  served  upon  all,  it  may 
be  dismissed  as  to  those  upon  whom  it  is  not  served,  and 
may  proceed  to  judgment  as  to  the  others.^ 

§  4175.  What  if  the  Act  was  of  Such  a  Nature  that  It 
could  not  he  done  hy  a  Single  Director.  —  It  was  said  in  one 
case,  by  an  eminent  judge,  that  there  may  be  certain  acts 
which,  from  their  very  nature,  cannot  well  be  committed  by  a 
single  director,  such  as  declaring  a  dividend,  or  discounting 
paper.  Where  a  statute  prohibits  the  declaring  of  a  dividend 
where  there  are  no  profits  to  divide,  or  the  discounting  of  a 
certain  kind  of  paper,  a  declaration  against  a  single  director, 
without  the  joinder  of  enough  of  the  others  to  have  consti- 
tuted a  quorum  of  the  board,  could  not,  it  was  thought,  be 
sustained.^     It  v/ould  seem,  however,  that  there  must  be  excep- 

'  See  Quigley  v.  Walter,  2  Sweeny  567,  per  Bronson,  J.  See,  contra,  Hill 
(N.  Y.),  175,  and  cases  cited.  v.  Frazier,  22  Pa.  St.  320. 

"  GafEney  v.  Oolvill.  6  Hill  (N.  Y.), 
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tions  to  this  statement  of  doctrine,  even  if  it  could  be  accepted 
as  a  rule.  Thus,  one  director  may  usurp  the  powers  of  the 
hoard,  or  the  whole  management  of  the  company  may  be 
committed  to  him  by  the  other  directors,  in  violation  of  their 
duty,  as  is  often  the  case;  in  which  case  they  might  not  be 
answerable  for  his  violation  of  the  statute  to  the  same  extent 
as  he  is  answerable,  though  they  would  be  liable  for  negligence 
on  grounds  already  set  out.^  But  where  the  act  was  of  such 
a  nature  that  it  could  not  be  done  by  a  single  director,  it  was 
held  that,  in  declaring  against  one,  it  was  necessary  to  allege 
that  he  had  the  concurrence  of  others  in  doing  the  act;^  but  why 
it  is  necessary  so  to  aver,  the  opinion  does  not  state,  nor  are 
we  able  to  perceive. 

§  4:176.  Creditor    may    Proceed    against    One  or  More. — 

Where  the  liability  is  thus  mside  joint  and  several,  the  creditor 
may  bring  his  action  against  one  or  more  or  all,  at  his  election 
or  convenience;  and  where  he  does  not  join  all,  the  non- 
joinder of  the  others  will  be  no  defense,*  or  ground  of  abate- 
ment.* One  reason  given  for  this  conclusion  is  that  the 
liability  arises  in  tori,  and  that  there  is  no  right  of  contribution 
among  joint  tort-feasors.*  Even  if  a  right  of  contribution 
existed,  this  would  not  alter  the  rule;  for  it  would  not  result 
therefrom  that  the  creditor  would  be  obliged  to  levy  his  exe- 
cution ratably  upon  the  property  of  each  of  the  directors 
against  whom  his  judgment  is  recovered.*  The  true  reason 
is  that  no  one  can  rightfully  claim  that  another  shall  be  joined 
as  defendant  with  him  in  an  action  for  tort.'  Therefore,  in  a 
suit  by  a  creditor  of  a  bank  against  the  two  surviving  directors, 
upon  the  ground  that  all  the  directors  became  individually 

'  Ante,  §4111.  Patmore,  1  Cromp.,  Mees.  &  R.  73; 

"  Gaffney  v.  Colvill,  supra.  Hargroves  v.  Chambers,  30  Ga.  580, 

»  Strong  V.  Sproul,  4  Daly  (N.  Y.),  588. 

326 ;  «.  c.  reversed  on  other  grounds,  '  Andrews  v.  Murray,  supra.    As 

53  N.  Y.  497 ;  Patterson  v.  Stewart,  to  the  right  of  contribution,  see  post, 

41  Minn.  84 ;  «.  c.  16  Am.  St.  Hep.  §  4376,  et  seq. 

671 ;  42  N.  W.  Rep.  926.  "  Hargroves  v.  Chambers,  supra. 

*  Andrews    v.    Murray,   33  Barb.  '  Strong  v.  Sproul,  4  Daly  (N.  Y.), 

(N.  Y.)   354.    Compare    Oolburn  v.  326. 
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liable  by  violating  the  charter,  it  was  not  necessary  to  join  the 
representatives  of  the  deceased  directors.'  As  the  creditor  is 
at  liberty  to  single  out  any  offending  director  and  proceed 
against  him  alone,  it  follows  that  the  corporation  need  not  be 
joined  with  him  as  a  co-defendant." 

§  4177.  Theory   that,    under    Statutes    Making  Both  the 
Innocent  and  the  Guilty  Liable,  All  must  he  Joined. — The 

charter  of  a  bank  in  Georgia  contained  this  provision:  "The 
total  amount  of  debts  which  the  said  corporation  shall  at  any 
time  owe,  whether  by  bond,  bill,  note,  or  other  security,  shall 
not  exceed  three  times  the  amount  of  their  capital  stock  ac- 
tually paid  in,  over  and  above  the  amount  of  specie  actually 
deposited  in  the  vaults  for  safe-keeping.  In  case  of  excess, 
the  directors  under  whose  administration  it  shall  happen  shall 
be  liable  for  the  same  in  their  private  and  individual  capaci- 
ties, and  may  be  sued  for  the  same  in  any  court  of  record  in 
the  United  States,  by  any  creditor  of  tiie  corporation,  —  any 
condition,  covenant,  or  agreement  to  the  contrary  notwith- 
standing. But  it  shall  not  be  so  construed  as  to  exempt  the 
said  corporation,  or  the  lands,  tenements,  goods,  and  chattels 
of  the  same  from  being  liable  for  and  chargeable  with  the 
said  excess."'  A  severe  construction  was  put  upon  this  stat- 
ute. It  was  held  to  make  all  the  directors  liable,  although 
some  of  them  may  have  been  absent,  or,  if  present,  voting  or 
protesting  against  the  act  in  violation  of  the  statute.  It  fol- 
lowed that  the  liability  was  joint,  and  not  several,  and  that  in 
any  action  under  the  statute,  all  the  directors  must  be  joined, 
unless  a  sufficient  averment  was  made  showing  why  this  could 
not  be  done.^  By  the  statutes  of  Michigan^  a  majority  of  the 
directors  of  certain  corporations  are  required  to  make  certain 

'  Hargroves  v.  Chambers,  supra.  v.  Dixon,  24  Ga.  273 ;  s.  c.  71  Am.  Dec. 

>  Hill  V.  Frazier,  22  Pa.  St.  320.  121. 

»  Prince  Dig.   Ga.   Stat.   127.     In  *  Banks  v.  Darden,  18  Ga.  318,  334, 

addition  to  the  cases  cited  to  special  340. 

points,  the  liability  of  directors  under  '  Comp.  Laws  Mich.  1857,   oh.  63, 

these  statutes  was  enforced  in  Eobin-  §§  19,  23. 
son  V.  Bealle,  20  Ga.  275,  and  in  Schley 
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reports  and  to  file  them  with  the  clerk  of  the  county,  and  an 
action  is  given  against  all  the  directors  jointly,  in  case  of  an 
intentional  neglect  to  perform  this  duty.  A  director,  in  office 
during  the  period  of  such  default,  cannot  defend  an  action 
brouglit  against  him  by  showing  that  the  neglect  was  not  that 
of  himself,  but  that  of  his  co-directors;  the  statute  makes  all 
liable,  those  who  are  innocent  as  well  as  those  who  are  guilty.' 

§  4178.  Example  of  a  Statute  Imposlngr  a  Several  Ijlabllity. 

Where  a  statute,  after  prohibiting  the  doing  of  certain  things 
by  directors  of  moneyed  corporations,  provided  that  every 
director  who  should  violate  or  be  concerned  in  violating  any 
provision  of  the  preceding  sections  of  this  article,  should  be 
liable  personally,  etc.,  this,  it  was  held,  was  sufficient  to  make 
any  director  liable  singly  for  any  of  the  prohibited  acts.^ 

Akticle  II.  What  Debts  of  the  Corporation  Are  Within 
Such   Statutes. 

Section  Section 

4182.  Liability  for  torts.  4194.  Taxes. 

4183.  Mere  gratuities.  4195.  Debts    barred    by    limitation : 

4184.  Security  debts.  obligation  of    lessee  to   pay 

4185.  Debts  founded  in  fraud.  taxes. 

4186.  Debts  due  the  directors  them-  4196.  Renewals. 

selves.  4197.  Debts    contracted  and   due  in 

4187.  Ultra  vires  debts.  other  States. 

4188.  Certificates  of  deposit.  4198.  Debts    due  to   participants  in 

4189.  Judgments  and  judgments  for  the  wrongs  denounced  by  the 

costs.  statute. 

4190.  Debts    which    have    been    as-      4199.  Debts  due  a    partnership  dis- 
solved by  death. 


4191.  Wages  of  employes.  4200.  Simple  contract  debts. 

4192.  Debts  payable  in  future.  4201.  Obligation  to  pay  a  guaranteed 

4193.  Unliquidated      damages  for  dividend. 

breaches  of  contract. 

§  4182.  Iiiability  for  Torts.  —  From  the  rule  that  statutes 
making  the  directors  of  corporations  liable  on  account  of 
certain  official  failures  for   the  debts  of    the  company  are 

1  Van  Etten  ti.  Eaton,  19  Mich.  187.  »  Gaffney  v.  Colvill,  6  Hill  (N.  Y.), 

But  see  Franklin  Ins.  Co.  v.  Jenkins,      667. 
3  "Wend.  (N.  Y.)  130. 
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deemed  penal  in  their  nature  and  hence  are  to  be  strictly 
construed,  flows  the  conclusion  that  the  word  "  debt"  in  such 
a  statute  will  not  be  co^istrued  so  as  to  include  torts  committed 
by  agents  of  the  corporation  and  for  which  the  company 
might  be  liable.'  A  statute  of  this  kind,  making  the  direct- 
ors liable  "  for  all  debts  of  the  company  then  existing  and 
for  all  that  shall  be  contracted,"  is  obviously  within  this  rule 
of  interpretation;  since  a  tort  cannot  be  spoken  of  as  a  debt 
which  has  been  contracted.''  So  a  statute  making  the  directors 
of  a  corporation  liable  for  declaring  and  paying  dividends 
while  the  corporation  is  insolvent,  makes  them  liable  only 
for  deuuinds  against  the  corporation  arising  ex  contractu;  and 
if  the  debt  has  been  reduced  to  judgment  against  the  corpora- 
tion, the  bill  seeking  to  charge  the  directors  must  so  allege.' 
It  has  been  held  that  the  liability  of  a  corporation  for  an 
infringement  of  letters-patent  is  not,  before  it  has  been  reduced 
to  a  judgment,  a  "  debt,"  within  the  meaning  of  statutes  of 
Massachusetts,  for  which  the  officers  of  the  offending  corpora- 
tion are  individually  liable.  The  theory  of  the  decision  is 
that  the  liability  of  a  corporation  for  what  may  be  called  a 
tort  simplicitor,  that  is,  a  tort  which  does  not  spring  out  of 
the  breach  of  a  contract,  is  not,  before  judgment,  a  debt  in 
the  sense  of  those  statutes.* 


^  Chase  v.  Curtis,  113  TJ.  S.  452;  "debt"  embraces  claims  against  the 

Cable  V.  Gaty,  34  Mo.  573 ;    s.  c.  86  corporation  for  unliquidated  damages. 

Am.  Dec.  126.     So  held  under  N.  Y.  Carver  v.  Braintree  Man.  Co.,  2  Story 

Law,  1848,  ch.  40,  §  12;  Kirkland  v.  (U.  S.),  432,  447;  Mill  Dam  Foundry 

Kille,  99  N.  Y.  390;  Esmond  v.  Bui-  v.  Hovey,  21  Pick.   (Mass.)  417,  455; 

lard,  16  Hun  (N.  Y.),  65.    The  rule  is  Dryden  v.  Kellogg,  2  Mo.  App.  87,  93. 

analogous  where  the  statute  extends  Compare  as  to  the  meaning  of    the 

the    liability  to    shareholders:    Ante,  word  "  debt ":  Dellinger  «.  Tweed,  66 

§  3111 ;  Cable  v.  McOune,  26  Mo.  371 ;  N.  C.  206 ;  Conroy  v.  Sullivan,  44  111. 

s.    c.  72   Am.    Dec.    214;    Cable    v.  451;  Lane  v.  Baker,  2  Grant's  Cas. 

Gaty,  34  Mo.  573;    «.  c.  86  Am.  Dec.  424;  Schouton  v.  Kilmer,  8  How.  Pr. 

126;  Bohn  v.  Brown,  33  Mich.  257;  (N.  Y.)  527;   Lathrop  v.  Singer,   39 

Heacock    v.     Sherman,     14    Wend.  Barb.  (N.  Y.)  396. 
(N.  Y.)  58.     Other  courts,  however,  *  Esmond    v.    Bullard,    16    Hun 

have  held,  in  construing  statutes  im-  (N.  Y.),  65. 

posing  individual  liability  upon  stock-  '  Archer  v.  Eose,  3  Brewst.  264. 

holders  in  corporations,  that  the  word  *  Child  v.  Boston  &c.  Iron  Works, 
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§  1483.  Mere  Gratuities. — Moreover  the  word  "debt"  iu 
such  a  statute  will  not  embrace  a  demand  against  the  com- 
pany created  by  a  mere  gratuity  on  its  part.  This  is  obvious 
when  it  is  considered  that  the  policy  of  a  statute,  requiring 
the  directors  of  companies  to  file  certain  reports  with  a 
designated  public  ofiicer,  is  to  protect  the  public  in  giving  it 
credit.  When,  therefore,  the  demand  against  the  company 
was  upon  bonds  of  the  company  which  the  company  had 
given  to  the  plaintiff  as  a  gratuity,  it  was  held  that  this  was 
no  foundation  on  which  to  charge  the  trustees  under  section 
12  of  the  New  York  Act,  1848.^ 

§  4184.  Security  Debts.  —  The  liability  of  the  principal  to 
indemnify  his  surety  is  a  ''debt  contracted"  within  the  mean- 
ing of  statutes,  such  as  we  are  considering.  It  becomes  a  debt 
from  the  time  when  the  surety  becomes  responsible  for  the 
debt  to  the  principal,  and  not"  at  the  time  when  he  actually 
pays  such  debt.  Such  a  debt  is  "  contracted,"  within  the 
meaning  of  such  a  statute,  at  the  time  when  the  surety  signs 
the  note,  accepts  the  draft,  or  otherwise  enters  into  the 
obligation  of  suretyship.^  In  like  manner  an  agreement  of  a 
corporation  to  indemnify  an  accommodation  acceptor  is  a 
"  debt  contracted  "  at  the  time  when  such  agreement  is  made, 
and  not  from  the  time  when  the  debt  is  paid  by  the  acceptor.^ 
Although,  for  some  purposes,  a  judgment  upon  a  note  is  a 
merger  of  the  original  debt,  yet  it  does  not  affect  the  liability 
of  the  indorser,  and  a  suit  may  be  maintained  against  him 
upon  the  note.*  The  same  is  true  as  to  the  liability  of  sure- 
ties, and  of  all  parties  whose  liability  is  collateral  to  the  prin- 
cipal debt.  A  judgment  against  the  principal  debtor  merges 
the  debt  as  to  him,  and  it  does  not  operate  to  defeat  any  col- 

137  Mass.  516 ;  s.  c.  50  Am.  Eep.  328.  (Mass.),  142 ;  Byers  v.  Franklin  Coal 

Compare  Matter  of  Boston  &c.  Iron  Co.,  106  Mass.  131,  136. 
Works,    23     Fed.    Eep.     880;    ante,  '  Byers «.  Franklin  Coal  Co.,  suyro. 

§3111.  *  Gilmore  v.   Oarr,  2  Mass.   171; 

1  Norrisi).  DeWolf,  12Hun(N.Y.),  Porter    v.  Ingraham,  10    Mass.  88; 

666.  "Ward  v.  Johnson,  13  Mass.  148. 

'  Eice     V.     Southgate,     16     Gray 
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lateral  concurrent  remedy  against  other  parties  which  the 
creditor  may  have.*  Within  this  principle  falls  the  case  of  an 
accommodation  acceptor  for  a  corporation.  The  corporation  is 
the  principal  debtor,  primarily  liable  for  the  debt  evidenced 
by  a  draft;  the  liability  of  the  stockholders  is  secondary  and 
collateral.  A  judgment  obtained  by  the  holder  of  the  draft 
merges  his  debt  as  to  the  corporation;  as  to  the  stockholders, 
it  does  not  merge  it,  so  as  to  deprive  the  plaintiff  of  the 
remedy  which  the  statute  gives  him  to  enforce  their  collateral 
liability.^ 

§  4185.  Debts  Founded  in  Fraud. — It  is  scarcely  necessary 
to  suggest  that,  under  a  statute  of  this  kind,  directors  can  only 
be  made  liable  for  bona  fide  debts  of  the  corporation,  and  not 
for  debts  imposed  upon  it  by  fraud.  It  was  so  held  where  the 
debt  was  for  a  loan  of  money  made  by  the  wife  of  the  secre- 
tary of  the  corporation,  who  was  himself  a  trustee  of  the  cor- 
poration, at  usurious  rates  of  interest,  the  secretary  having  no 
authority  to  borrow  money  for  the  company,  and  he  and  the 
treasurer  concealing  the  transaction  :^om  the  other  trustees. 
The  husband's  knowledge  of  the  illegality  of  the  transaction 
was  imputed  to  the  wife  of  the  plaintiff.^  But  it  is  no  defense 
that  the  debt  was  originally  a  debt  due  to  the  secretary  of  the 
company,  who  assigned  his  judgment  for  the  debt  to  the 
plaintiff,  and  that  the  failure  of  the  directors  to  make  the  report 
required  by  the  statute  was  owing  to  the  secretary's  own  will- 
ful and  fraudulent  neglect.  The  reason  for  this  conclusion  is 
derived  from  the  terms  of  the  statute,*  which  exact  a  report 
from  the  trustees,  and  devolve  the  duty  of  making  it  upon 
them.^ 

§  4186.  Debts  Due  the  Directors  Themselves.  —  Neither 
are  debts  due  from  the  corporation  to  one  of  its  directors  or 

•  Campbell   v.    Phelps,    1    Pick.  »  Adams  v.  Mills,  60  N.  Y.  533. 

(Mass.)  62;    s.  c.  11  Am.   Dec.  139;  *  N.  Y.  Stat.  1848,  ch.  40,  §  12.    See 

Byers  v.  Franklin  Coal  Co.,  106  Mass.      the  appendix. 
131,  137,  per  Morton,  J.  '  Bolen  v.  Crosby,  49  N.  Y.  183. 

"  Byers  K.Franklin  Coal  Co.,  sttpra. 
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trustees  within  the  meaning  of  such  a  statute;  because  direct- 
ors cannot  by  their  own  wrong  create  a  cause  of  action  in 
favor  of  themselves,  and  because  the  contrary  rule  would 
operate  to  cut  down  the  fund  which  the  statute  has  created 
for  the  security  of  creditors  other  than  the  wrong-doers.^ 
Therefore,  an  assignee  of  a  debt  created  by  the  corporation, 
while  its  trustees  were  in  default  in  the  making  of  a  report 
required  by  such  a  statute,  could  not  maintain  an  action  to 
charge  the  trustees  for  the  same,  if  it  appeared  that  the  debt 
was  assigned  to  him  by  some  of  the  trustees  who  were  in  office 
at  the  time  of  the  default,  in  whose  favor  it  was  then  created. 
-The  trustee  himself  could  not  have  recovered,  and  he  could 
not  create  in  his  assignee  a  higher  right  than  he  himself  had.^ 

§  4187.  Ultra  Vires  Debts.  —  "Where  the  plaintiff  is  a  cor- 
poration, and  where  the  contract  out  of  which  the  debt  against 
the  corporation  grew  has  been  executed  by  the  plaintiff — as 
where  the  plaintiff  has  delivered  goods  under  a  contract,  so  ■ 
that  it  is  entitled  to  its  pay  for  them,  it  will  be  no  defense  that 
the  contract  out  of  which  the  debt  grew  was  ultra  vires  the 
plaintiff  corporation;  since,  if  the  defendants  are  solicitous 
that  the  shareholders  of  the  plaintiff  corporation  should  not 
suffer,  loss  in  consequence  of  the  unauthorized  act  of  their 
agents,  they  can  prevent  this  result  by  paying  the  debt.  Such 
defense  ought  never  to  be  allowed,  except  in  case  of  contracts 
which  are  prohibited  by  positive  law.'  But  where  this  ele- 
ment of  equitable  estoppel  does  not  supervene  —  where  the 
debt  for  which  it  is  sought  to  make  the  directors  liable  was 

^  Thacher  v.  King,  156  Mass.  490 ;  in  favor  of  the  officer  during  that 

g.  c.  31  N.  E.  Eep.  648;  McOlave  v.  period,    so   that   he  cannot  recover 

Thompson,  36  Hun  (N.Y.),  365.  upon  it  from  the  stockholders.    "Wait 

'  Briggs  V.  Easterly,  62  Barb.  v.  Ferguson,  14  Abb.  Pr.  (N.  Y.)  379. 
(N.  Y.)  51.  Under  a  statutory  pro-  '  Whitney  Arms  Oo.  v.  Barlow,  63 
vision  that  the  officer  of  a  corporation  N.  Y.  62;  s.  c.  20  Am.  Eep.  504;  re- 
making a  false  certificate  shall  be  Ua-  versing  s.  c.  6  Jones  &  Sp.  (N.  Y.)  554 ; 
hie  for  all  the  debts  of  the  corporation  Patterson  v.  Stewart,  41  Minn.  84 ; ».  c. 
contracted  while  be  is  an  officer  or  16  Am.  St.  Rej).  671 ;  42  N.  W.  Eep. 
etockholder,  such  liability  extends  to  926. 
a  debt  contracted  by  the  corporation 
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created  by  the  officers  of  the  debtor  corporation  in  plain 
breach  of  their  trust,  to  which  breach  of  trust  the  creditor  was 
privy,  or  of  which  he  had  notice  when  he  gave  the  credit, 
then  the  trustees  of  the  corporation  cannot  be  made  liable  in 
respect  of  such  a  debt,  by  reason  of  their  failure  to  file  the 
annual  report  required  by  a  statute.  The  reason  of  the  rule  is, 
that  the  debt  is  one  which  cannot  be  enforced  against  the 
corporation  itself;^  and  such  being  the  case,  it  makes  no  dif- 
ference that  the  offending  directors  may  have  created  the  debt. 
The  general  rule  under  this  head  seems,  therefore,  to  be  that 
debts  which  are  ultra  vires  in  such  a  sense  that  they  cannot  be 
enforced  against  the  corporation,  cannot  be  enforced,  under 
statutes  of  the  kind  under  consideration,  against  the  directors; 
and  it  is  said  that  the  liability  of  the  directors  is  measured  by 
the  obligation  of  the  company,  and  that  the  remedy  against 
them  is  concurrent.* 

§  41SS.  Certificates  of  Deposit.  —  Under  a  statute  making 
the  directors  of  a  corporation  jointly  liable  whenever  the  debts 
of  the  corporation,  "whether  by  bill,  bond,  note,  or  other 
security,"  should  exceed  a  given  amount,  they  were  liable 
where  the  debt  was  evidenced  by  a  certificate  of  deposit;  because 
it  created  a  debt  and  constituted  a  security,  within  the  mean- 
ing of  the  language  quoted.  Nor  was  any  weight  given  to  the 
argument  that  the  funds  paid  into  the  bank  for  which  the  cer- 
tificate was  issued,balanced  the  liability  created  by  the  certifi- 
cate; since  such  funds  went  into  the  general  moneys  of  the 
bank,  and  were  not  in  the  nature  of  a  special  deposit.' 

§  4189.  Judg-ments  and  Judgments  for  Costs.  —  A  judg- 
ment existing  at  the  time  of  such  a  statutory  default  has  been 
held  to  be  a  "  debt"  within  the  meaning  of  the  statute.''    A 

*  National  Park  Bank  v.  Eemsen,  •  Hargroves  v.  Chambers,  30  Ga. 

43  Fed.  Eep.  226 ;  s.c.8  Eail.  &  Corp.  580. 
L.  J.  457.  *  Lewis  v.  Armstrong,  8  Abb.  N. 

2  Jones  V.  Barlow,  62  N.  Y.   202;  Gas.     (N.  Y.)    385.    Compare   post, 

Rector  &c.  v.  Vanderbilt,  98  N.  Y.  §  4206,  et  seg,  as  to  the  time  of  the  debt 

170,  173 ;   Gold  v.  Olyne,  134  N.  Y.  being  contracted. 


262,  265. 
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judgment  for  costs  has  b§en  held  to  be  a  "debt"  •within  such 
a  statute.*  On  the  contrary,  a  judgment  upon  a  scire  facias 
has  been  held  not  to  be  a  "debt  contracted,"  within  the  mean- 
ing of  such  a  statute;*  nor  is  a  recovery  of  a  judgment  for 
damages  for  tort."  Although  the  recovery  of  a  judgment  against 
a  corporation  extinguishes  the  debt  as  to  it,  such  recovery 
does  not  affect  the  penal  liability  of  a  trustee  for  the  amount 
of  such  debt,  under  a  statute  making  trustees  of  manufactur- 
ing companies  liable  for  neglecting  to  file  an  annual  report.* 

§  4190.  Debts  Which  have  been  Assigned.  —  The  assign- 
ment of  a  debt  owned  by  a  corporation  carries  with  it  a  right 
to  enforce  such  a  liability  against  the  directors.'  So,  an 
assignment  of  a  judgment  against  the  corporation  carries  with 
it  the  right  to  enforce  such  a  liability  against  the  directors.* 
This  being  so,  all  the  incidents  of  an  assignment  of  a  chose  in 
action  follow.  After  an  assignment  had  been  made  and  the 
directors  notified  of  it,  it  would  not  be  competent  for  them,  or 
any  one  of  them,  to  compound  with  the  assignor  and  procure 
a  release  of  the  liability  from  him,  which  would  be  valid  as 
against  the  assignee.'  It  has  been  held  that  where  the  direct- 
ors are  made  by  statute  liable  to  any  creditor,  and  a  stock- 
holder redeems  the  bills  of  the  bank,  he  becomes  a  creditor,  and 
the  directors  are  liable  therefor  to  him;  hence  a  release  of  tlie 
directors  is  a  release  of  the  stockholders  in  such  a  case.'     And 


'  Allen  V.   Clark,   108  N.  Y.  269;  16  Abb.  Pr.  (n.  s.)  (N.  Y.)  81;  Allen 

e.  c.  15  N.  E.  Rep.  387;  reversing  s.  c.  v.  Clark,  49  N.  Y.  St.  Rep.  175;  b.  c. 

43  Hun  (N.  Y.),  377;  Allen  v.  Clark,  21  N.  Y.  Supp.  338. 

49  N.  Y.  St.  Rep.  175;  «.  c.  21  N.  Y.  «  Bolen  v.  Crosby,  49  N.  Y.  183. 

Supp.  338.  '  Ibid.    That  the  assignment  of  a 

'  Armstrong  n.Cowles,  44  Conn.  44.  judgment  necessarily  carries  with  it 

'  Chase  v.  Curtis  et  al.,  113  U.  8.  the  debt,  see  Jackson   v.  Blodget,  5 

452.  Cow.  (JSr.  Y.)  202;  Rose  v.  Baker,  IS 

*  MoHarg    v.  Eastman,    7    Robt.  Barb.  (N.  Y.)  230;  Green  v.  Hart,  1 

(N.  Y.)  137.  Johns.  (N.  Y.)  580 ;  Pattison  v.  Hull,  9 

"  Pier  V.  George,   86  N.   Y.   613;  Cow.  (N.  Y.)  747;  Gallarati  v.  Orser, 
reversing  (on  another  point)  s.  c.  20  4  Bosw.  (N.  Y.)  94;  Thomas  v.  Hub- 
Hun  (N.  Y.),  210;  Bonnell  v.  Wheeler,  bell,  35  N.  Y.  120. 
'  Robinson  v.  Bealle,  20  Ga.  275. 
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although  statutes  of  this  kind  do  not  extend  to  the  absurdity 
of  making  the  directors  personally  liable  for  debts  of  the  cor- 
poration due  to  the  directors  themselves,*  yet  where  the 
corporation  owes  a  debt  to  one  of  its  directors,  evidenced  by 
a  negotiable  instrument,  and  the  director  assigns  the  instrument 
to  an  innocent  purchaser  for  value,  the  rule  which  protects  the 
innocent  purchaser  of  ultra  vires  commercial  paper  of  corpo- 
rations ^  operates  to  protect  him  in  this  instance,  and  to 
enable  him  to  enforce  a  statutory  liability  against  the  direct- 
ors for  failure  to  file  an  annual  report.* 

§  4191.  Wag-es  of  JBmploy^s.  —  An  obligation  assumed  by 
contract  to  pay  an  employe  a  stated  salary  is  of  course  a 
"  debt,"  within  the  meaning  of  such  a  statute.*  But  services, 
in  order  to  constitute  a  "debt"  within  such  a  statute,  must 
have  been  rendered  upon  request;  and  it  has  been  held  that, 
in  an  action  founded  on  the  failure  of  the  trustees  of  a 
manufacturing  corporation  to  file  an  annual  report,  a  failure 
to  allege  that  the  services  for  which  plaintiff  asks  compen- 
sation were  rendered  at  the  request  of  the  corporation,  is 
fatal.* 

4192.  Debts  Payable  in  Future.  —  To  charge  a  trustee  of 
a  manufacturing  corporation  for  its  debt,  no  report  having 
been  filed,  the  debt  must  have  been  so  contracted  as  to  give 
a  present  right  of  action  against  the  corporation.' 

§  4193.  Unliquidated  ^amagres  for  Breaches  of  Con- 
tract. —  It  seems  that  such  statutes  do  not  include  unliqui- 
dated damages  for  breaches  of  contract.'' 

'■  Ante,  §  4186.  Ct.  404.    As  to  the  liability  of  stock- 

'  Post,  §§  5737,  6068.  holders  (and  of  course    directors)  for 

"  Chemical  Nat.  Bank  v.  Colwell,  "  labor    debts"   under  statutes,    see 

14  Daly  (N.  Y.),  361 ;  14  N.  Y.  St.  Hep.  ante,  §  3141,  et  seq. 

682.  8  Vernon  v.  Palmer,  62  How.  Pr. 

*  Brand  v.  Godwin,  3  N.  Y.  Supp.  (N.  Y.)  425. 

807;  s.  c.  8  N.  Y.  Supp.  339.  '  Victory    "Web  Printing   &c.  Co. 

»  Tovey  v.  Culver,  54  N.  Y.  Super,  v.  Beecher,  26  Hun  (N.  Y.),  48. 
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§  4194.  Taxes.  —  A  tax  duly  assessed  against  the  corpora- 
tion, and  presently  payable,  is  a  "  debt,"  within  the  meaning 
of  such  a  statute.^ 

§  4195.  Debts  Barred  by  Limitation:  Obligration  of  Lessee 
to  Pay  Taxes.  —  Of  course,  a  debt  barred  by  limitation  is  not 
revived  by  a  penal  statute,  so  as  to  be  enforced  against  persons 
other  than  the  original  debtor.  It  has  been  held  that  where 
a  lessee  agrees  to  pay  the  taxes  assessed  on  the  leased  property, 
or  to  pay  the  amount  to  the  lessor  on  a  certain  day  afterwards, 
no  debt  is  due  to  the  lessor  until  the  day  named.  In  three 
years  from  that  day  the  bar  of  the  statute  of  limitatioua 
attaches.  After  the  bar  has  attached,  it  follows  that  there  is 
no  debt  on  the  basis  of  which  the  trustees  of  the  lessee  cor- 
poration can  be  charged  for  a  default  in  filing  an  annual 
report  of  the  condition  of  the  corporation.^ 

§  4196.  Renewals. — As  already  seen,'  the  theory  of  the 
New  York  courts  is,  that  such  a  statute  does  not  apply  to 
renewals,  unless  the  debt,  as  renewed,  and  as  sued  upon,  was  a 
subsisting  debt  at  the  time  of  the  default  in  complying  with 
the  statute;  so  that,  by  accommodating  the  corporation  at  the 
request  of  the  defaulting  directors,  the  creditor  may  succeed 
in  renewing  his  debt  out  of  existence,  so  far  as  any  means  of 
enforcing  it  remains.  But  the  mere  liquidation  of  the  debt 
by  the  company,  and  payment  thereof  in  its  promissory  notes, 
does  not  cancel  the  indebtedness,  and  does  not  affect  the 
liability  of  the  trustees.*  It  has  been  held  that  where  a  cor- 
poration note  is  merely  a  renewal  and  consolidation  of  items 
of   previous  indebtedness,  the  liability  of   those   who  were 

1  Felker   v.  Standard   Yarn    Co.,  But  note  a  decision  of  a  subordinate 

148  Mass.  226;   «.  c.  19  N.  E.  Rep.  court  to  the  effect  that  where,  after 

220.  the  filing  of    a  false   certificate  for 

*  Trinity  Church  v.  Vanderbilt,  98  ■which  the  directors  are  liable  under  a 
N.  Y.  170.  statute,  renewal  notes  are  given  for  a 

'  Ante,  §  3117.  debt  contracted  prior  to  the  filing  of 

*  Deming  v.  Puleston,  35  N.  Y.  the  certificate,  the  directors  are  per- 
Super.  Ct.  309 ;  8.  c.  affirmed,  55  N.  Y.  sonally  liable  for  it  under  the  statute : 
655 ;  Jones  v.  Barlow,  38  N.  Y.  Super.  Fergerson  v.  Gill,  46  N.  Y.  St.  Rep. 
Ct.  142;  8.  c.  affirmed,  62  N.  Y.  202.  474;  s.  c.  19  N.  Y.  Supp.  149. 
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directors  when  such  note  waj  given  does  not  attach,  as  in  the 
case  of  a  debt  originally  accruing  during  their  direction.*' 

§  4197.  Debts  Contracted  and  Due  in  Other  States. — The 
liability  of  trustees  of  a  corporation  organized  under  the  New- 
York  Manufacturing  Corporation  Act,  for  debts  of  the  corpo- 
ration, where  an  annual  report  is  not  filed,  extends  to  debts 
contracted  and  due  in  other  States,  as  well  as  to  debts  con- 
tracted and  due  in  New  York.* 

§  4198.  Debts  Due  to  Participants  in  the  Wrongs  De- 
nounced by  the  Statute. — As  we  have  seen,'  the  directors 
themselves  cannot,  in  their  character  of  creditors,  enforce  a 
personal  liability  against  themselves,  founded  on  their  own 
wrong  in  violating  a  statute  of  the  kind  under  consideration ; 
and  this  rule  extends  to  others  who  participate  in  the  wrong 
denounced  by  the  statute.  Not  quite  upon  this  principle,  but 
upon  the  principle  of  acquiescing  in  the  wrongful  act  of  the 
directors,  was  a  case  where  a  statute  made  the  directors  of 
railroad  companies,  receiving  taxes  voted  in  aid  of  its  road, 
liable  to  the  stockholders  for  incumbering  the  road  beyond  a 
prescribed  limit,  in  case  it  should  operate  to  reduce  the  value 
of  its  stock.  This  was  designed  to  protect  the  stockholders 
who  had  become  such  by  receiving,  under  statutes,  shares  of 
stock  in  railway  companies,  in  exchange  for  taxes  paid  by 
them  in  aid  of  such  railroads.  It  was  held  that  it  did  not 
apply  so  as  to  enable  stockholders,  who  had  become  such  by 
receiving  shares  for  taxes  paid  after  the  recording  of  a  mortgage 
securing  an  indebtedness  in  excess  of  the  statute, — for  the 
reason  that,  under  those  circumstances,  the  tax-payer  might 
have  resisted  the  payment  of  the  tax  on  the  ground  of  the 
excessive  mortgage,  and  was  therefore  deemed  to  have  ac- 
quiesced in  it.* 

»  Sullivan  v.  Sullivan  Man.  Co.,  24  '  Sears  v.  Waters,  44  Hun  (N.  Y), 

S.  0.  341.    And  the  old  directors  are      101. 
not  to  be  charged  the  higher  rate  of  °  Ante,  §  4186. 

interest  stipulated  for  in  the  renewal  *  Walker  ti.  Birchard,  82  Iowa,  388; 

note.    Ibid.  ».  c.  48  N.  W.  Rep.  71. 

3083 


3  Thomp.  Corp.  §  4201.]     directoks. 

§  4199.  Debts  Due  a  Partnership  Dissolved  by  Death. — 

It  has  been  held  that  a  surviving  partner  may  enforce  a  stat- 
utory liability  against  directors,  for  the  making  of  a  false  cer- 
.tificate  in  respect  of  a  debt  created  in  favor  of  the  partnership 
firm  prior  to  the  death  of  his  co-partner,  the  reason  being  that 
each  partner  is,  iu  theory  of  law,  the  owner  of  the  whole  of 
the  partnership  assets;  and  that  in  case  of  the  death  of  one 
partner  there  is  no  devolution  of  title.^ 

§  4200.  Simple  Contract  Debts. —  In  a  proceeding  in 
equity  under  a  statute  of  Massachusetts,^  making  the  directors 
of  corporations  personally  liable  for  debts  in  excess  of  the  cap- 
ital, the  plaintiffs  may  not  only  prove  their  judgment  debt, 
but  any  further  sum  due  them  by  simple  contract.' 

§  4201.  Oblig-ation  to  Pay  a  Guaranteed  Dividend.  —  One 

court  has  held  that  the  obligation  assumed  by  a  corporation 
issuing  preferred  stock,  to  pay  semi-annually  a  dividend  guaran- 
teed by  it  upon  that  stock,  is  not  a  debt,  within  the  meaning  of 
a  statute  of  the  kind  under  consideration,  after  the  company 
becomes  insolvent  and  suspends  business,  so  tliat  there  are  no 
profits  out  of  which  a  dividend  can  be  declared  and  paid.*  The 
reasoning  of  the  court  is,  that  an  obligation  to  declare  a  divi- 
dend when  there  are  no  profits  to  divide  is  not  a  "  debt"  within 
the  meaning  of  such  a  statute;  but  it  ignores  the  fact  that  the 
company  guaranteed  a  dividend,  and  that  the  contract  did  not 
say  that  the  guaranty  was  based  on  the  contingency  that  there 
should  be  profits  to  divide.  The  obvious  meaning  of  the  con- 
tract was  that  the  company  guaranteed  that  there  should  be 
profits  to  divide;  and  how  the  court  could  interpret  this  guar- 
anty that  there  would  be  profits  to  divide  to  the  extent  of  five 
per  cent  per  annum,  as  not  creating  a  debt,  is  past  under- 
standing.° 

1  Fergerson  v.  Gill,  46  N.  Y.   St.  *  Lockhartt;.VanAlstyne,31Mich. 

Eep.  474;  s.  c.  19  N.  Y.  Supp.  149.  76;  s.  c.  18  Am.  Bep.  156. 

'  Pub.  Stats.  Mass.,  ch.  106,  §  60,  '  As  to  tlie  effect  of  such  guaran- 

cl.  3.  ties  in  fevor  of  preferred  shareholders, 

'  Thacher  v.  King,  156  Mass.  490;  see  ante,  §  2275,  et  leq. 
t.  c.  31  N.  E.  Rep.  648. 
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Article  III.  Liability  Attaches  to  What  Directors 
IN  Respect  of  the  Date  of  the  Debts  Being  Con- 
tracted. 

Section 

4206.  Liability  attaches  only  to  those 

directors  in  office  at  the  time 
of  the  default. 

4207.  Illustrations. 

4208.  Where  the  statute  enjoins  the 

making  of  a  particular  finan- 
cial statement  or  report. 

4209.  Such  as  the  New  York  Manur 

facturing  Corporations  Act. 

4210.  Where    the    statute   prohibits 


Section 

the  contracting  of  particular 
debts. 

4211.  Whether  liable  for  debts  con- 
tracted before  the  doing  of 
the  prohibited  act. 
When  the  debt  is  deemed  con- 
tracted "after  such  viola- 
tion." 
Conclusiveness  of  action  of  cred- 
itor in  fixing  date  of  debt. 


4212. 


4213. 


§  4206.  LiiaWlity  Attaches  only  to  Those  Directors  in 
■Office  at  the  Time  of  the  Default.  —  Liability  under  statutes 
for  official  defaults  obviously  attaches  only  to  those  directors 
■who  were  in  office  when  the  particular  misprisions  were  com- 
mitted: the  rule  being,  that  each  one  stands  liable  to  or  exempt 
from  the  particular  liability,  accordingly  as  he  did,  or  did  not, 
participate  in  the  particular  wrong.^  This  is  the  general  rule 
in  regard  to  the  liability  of  stockholders,^  though  there  are 
exceptions  to  it.1  There  may  be  an  exception  to  it  in  cases 
where  directors  who  succeed  those  who  committed  the  wrong 
do  acts  which  amount  to  a  ratification,  or  a  continuing  of  it  — 
just  as  one  person  may  be  liable  as  the  author,  and  another 
as  the  continuer,  of  a  nuisance.''  The  same  view  was  taken 
where  the  question  arose  under  a  special  charter  providing 
that  "  this  company  shall  not  at  any  time  contract  debts 
exceeding  three-fourths  the  amount  of  its  capital  paid  in;  and 


»  Schley  v.  Dixon,  24  Ga.  273,  279; 
t.  c.  71  Am.  Dec.  121 ;  Bank  of  Mutual 
Eedemption  v.  Hill,  66  Me.  385 ;  s.  c. 
96  Am.  Dec.  470. 

"  Moss  V.  Oakley,  2  Hill  (N.  Y.), 
265;  Judson  v.  Eossie  Galena  Co.,  9 
Paige  (N.  Y.),  598;  s.  c.  38  Am.  Dec. 
569;  Tracy  v.  Yates,  18  Barb.  (N.  Y.) 
152 ;  Adderly  v.  Storm,  6  Hill  (N.  Y.), 
624;  Harger  v.  McCullough,  2  Den. 


(N.  Y.)  119;  McCullough  v.  Moss,  5 
Den.  (N.  Y.)  567;  Mokelumne&c.  Co. 
V.  Woodbury,  14  Cal.  265;  Davidson 
V.  Eankin,  34  Cal.  503;  Larrabee  v. 
Baldwin,  35  Cal.  155;  Williams  u. 
Hanna,  40  Ind.  535. 

'  Thompson  on  Stockholders,   ch. 
VI. 

*  Moses   V.    Ocoee   Bank,    1   Lea 
(Tenn.),  398. 
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if  such  indebtedness  shall  exceed  the  amount  aforesaid,  the 
directors  and  stockholders  shall  be  personally  holden  to  the 
creditors  of  said  company."  This  did  not  charge  with  liabil- 
ity for  the  debts  of  the  company  those  who  were  directors  and 
stockholders  at  the  time  of  the  bringing  of  the  suit,  but  those 
who  were  such  at  the  time  the  debt  was  contracted,  if  the  statute 
was  then  being  infringed  by  them.* 

§  4207.  Illustrations.  —  Thus,  under  a  statute  of  Indiana," 
requiring  of  gravel-road  companies  that  a  financial  statement  shall 
be  "  made  out  ....  within  fifteen  days  after  the  first  day  of  July 
in  each  year,"  —  only  those  in  oflQce  at  the  time  fixed  for  the  statement 
are  liable  for  the  failure  to  make  it.'  ....  Under  the  rule  of  the 
preceding  section,  if  there  is  a  default  to  publish  the  reports  required 
by  the  statute,  on  the  20th  of  January,  and  a  director  comes  into 
office  on  the  27th  of  January,  and  resigns  on  the  20th  of  August,  he 
will  be  responsible  for  a  debt  of  the  company  contracted  on  July 
6th.*  ....  The  directors  of  a  corporation,  whose  terms  of  office 
began  after  an  indebtedness  had  been  created  against  the  corpora- 
tion, and  after  default  had  been  made  by  the  previous  board  in  fail- 
ing to  file,  as  required  by  law,  a  report  showing  the  amount  of  the 
corporate  indebtedness,  are  not  liable,  under  a  statute  of  Colorado,* 
which  provides  "  that  all  the  directors  or  trustees  of  the  company 
shall  be  jointly  and  severally  liable  for  all  the  debts  of  the  company 
that  shall  be  contracted  during  the  year  next  preceding  the  time 
when  such  report  should  ....  have  been  made  and  filed,  and  until 
such  report  shall  be  made."° 

§  4:208.  Where  the  Statute  Enjoins  the  Making  of  a  Par- 
ticular Financial  Statement  or  Report.  —  Where  the  statute 
enjoins,  as  many  statutes  do,  the  making  and  publication  of 
a  particular  report  or  financial  statement  on  a  particular  date, 
those  who  are  directors  at  that  date  and  who  fail  to  comply  with 
the    statute,    incur    the   liability    denounced   by  it,  —  as,  for 


•  Windham  Prov.  Inst.  v.  Sprague,  0.  (N.  Y.)  197;  «.  c.  2  Hun  (N.  Y.), 
43  Vt.  502.  613. 

2  Ind.  Rev.  Stat.,  5  3638.  »  Gen.  Stat.  Col.,  §  252. 

»  State  V.  Cox,  88  Ind.  254.  «  Austin  v.  Berlin,  13  Col.  198;  «.  c. 

*  Chandler  v.  Hoag,  5  Thomp.  &  22  Pac.  Eep.  433. 
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instance,  where  the  statute  requires  an  annual  report  to  be 
made,  and  makes  the  directors  jointly  and  severally  liable  for 
the  debts  contracted  during  the  year,  in  case  it  is.  not  made.' 
Where  the  language  of  the  statute,  or  its  judicial  construction, 
admits  a  locus  penitentise,  so  to  speak,  —  that  is,  allows  the 
directors  to  stop  the  running  of  the  penalty  by  doing  the  act 
at  a  future  time,  —  then,  it  has  been  held  that  the  liability 
will  attach  only  to  those  directors  who  were  in  office,  (1) 
during  the  period  of  the  default,  (2)  within  which  period 
the  debt  must  have  been  contracted.  In  other  words,  if  the 
statute  says  to  the  directors  of  a  corporation,  "You  shall  pub- 
lish a  certain  financial  statement  on  a  given  day,  or  be  jointly 
and  severally  liable  for  the  debts  of  the  company,"  the  direct- 
ors in  office,  who  allow  that  date  to. pass  without  publisliing 
the  required  statement,  contract  any  debts  in  behalf  of  the 
corporation  during  the  period  of  the  default  at  the  peril  of 
having  to  pay  them  personally,  —  that  is,  until  by  making  the 
statement  (which,  it  seems,  they  may  curatively  do  at  a  future 
date),  they  place  themselves  right  before  the  law.^  It  will 
follow  from  this  that  if  a  director  goes  out  of  office  during  the 
period  of  default,  he  will  be  liable  only  for  those  debts  which 
were  contracted  during  the  period  of  default  and  while  he  was 
in  offi,ce?  On  the  other  hand,  a  director  coming  into  office  after. 
the  default  is  only  liable  for  such  debts  as  are  contracted  while 
he  is  ill  office,  and  before  a  report  is  made  and  published.^ 
So,  under  a  statute  of  Wisconsin,  it  is  necessary  for  a  bill  in 
equity,  to  charge  directors  for  failing  to  make  a  certificate 
required  by  statute,^  to  allege  that  the  indebtedness  to  the  plain- 
tiff was  contracted  after  such  refusal  and  before  the  making  of 
any  subsequent  annual  statement.^    It  would  seem  to  be  equally 


1  Austin  V.  Berlin,  13  Ool.  198 ;  s.  c.  (N.  Y.)  470 ;  Andrews  v.  Murray,   33 

4  Denv.  Leg.  News.  338.  Barb.  (N.  Y.)  354;  Squires  v.  Brown, 

»  McHarg    v.    Eastman,   7    Eott.  22  How.  Pr.  (N.  Y.)  35. 
(N.  Y.)  137;   Garrison   v.  Howe,  17  *  Boughton  v.  Otis,  21  N.  Y.  261; 

N.  Y.  468.  Staler  &c.  Co.  v.  Brewster,  10  Abb. 

»  Staler  &c.  Co.  v.  Bliss,  27  N.  Y.  Pr.  (N.  Y.)  404. 
297;  affirming  s.  c.  34  Barb.  (N.  Y.)  <•  Eev.  Stat.  Wis.,  cb.  73,  §  23. 

309;  Quarry  Co.  v.  Bliss,  12  Abb.  Pr.  •  Seaman  v.  Goodnow,  20  Wis.  27. 
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clear  that  where  a  liability  has  thus  attached  in  respect  of 
particular  debts  contracted  during  the  period  of  default,  the 
directors  cannot  throw  off  the  liability  by  the  retrospective 
act  of  filing  the  report  in  respect  of  which  they  were  in 
default,  —  as  by  filing  the  annual  report  for  a  previous  year 
after  the  debts  in  respect  of  which  it  is  sought  to  charge  them 
have  accrued.'  And  if,  after  the  time  of  an  election  has 
passed,  a  former  trustee  holds  over,  and  continues  to  act  as 
trustee,  he  becomes  personally  liable  upon  failure  to  file  a 
report  for  debts  of  the  company.^  But  if,  at  the  expiration  of 
his  term,  a  trustee  retires  from  the  company,  and  afterwards 
performs  no  official  act,  and  assumes  no  official  authority,  he 
cannot  be  held  liable  as  trustee  for  the  omission  to  make  and 
file  such  a  report.' 

§  4209.  Such  as  the  New  Tork  Manufacturing'  Corpora- 
tions Act.  —  Restating  this  somewhat  complicated  question  with 
reference  to  the  provisions  of  the  New  York  statute  relating  to 
manufacturing  corporations,*  it  will  be  observed  that  this  statute 
requires  such  corporations  to  make  certain  reports  within  twenty 
days  from  the  1st  of  January  of  each  year,  in  default  of  which  "  all 
the  trustees  of  the  company  shall  be  jointly  and  severally  liable  for 
all  the  debts  of  the  company  then  existing,  and  for  all  that  shall  be 
contracted  before  such  report  shall  be  made."  This  statute  is  held 
to  impose  a  personal  liability  upon  all  trustees  in  office,  for  all  cor- 
porate debts  contracted  while  they  are  in  office,  there  being  a  default 
in  the  particular  named,  but  not  for  debts  contracted  after  their 
retirement  from  office.  Under  it,  a  trustee  coming  into  office  after 
default  is  personally  liable  for  such  debts  only  as  are  contracted 
while  he  is  in  office,  and  before  a  report  is  made  and  published;  but 
if  he  resign  the  office,  he  is  not  liable  for  debts  of  the  company  in 
consequence  of  the  subsequent  default  of  the  trustees  to  make  and 
file  the  report  required  by  the  statute.'  Thus,  the  board  of  trustees 
guilty  of  the  default  in  January,  and  retiring  from  office,  are  liable 
for  all  antecedent  debts,  and  for  those  only;  their  successors,  if  they 

'  Duckworth    v.    Eoach,    8    Daly  "  Eeed  v.  Keese,  supra. 

<N.  Y.),  159.  *  Laws  N.  Y.  1848,  ch.  40,  5  12. 

'  Deming    v.   Pulston,    35  N.   Y.  '  Squire  v.  Brown,  22  How.  Pr. 

Super.   Ot.   309 ;  Eeed  v.  Keese,   37  (N.  Y.)  35. 
N.  Y.  Super.  Ct.  269. 
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continue  in  default  until  the  next  January,  and  no  longer,  are  liable 
for  debts  afterwards  contracted  during  that  year,  and  for  no  other.' 
In  order  to  charge  a  trustee  under  this  statute,  three  things  must 
concur  in  point  of  time:  the  trusteeship,  the  default  to  publish  the 
reports  required  by  the  statute,  and  the  contracting  of  the  debt.' 
In  a  case  decided  in  the  New  York  Superior  Court  in  1871,  Freed- 
man,  J.,  expressed  the  following  opinion  concerning  the  meaning  of 
the  statute:  "  1.  Upon  the  default  of  the  company  to  report,  all  the 
trustees  then  in  oflBce  are  jointly  and  severally  liable  for  all  the 
debts  of  the  company  then  existing,  whether  contracted  by  them  or 
their  predecessors,  and  for  all  that  may  be  subsequently  contracted 
during  their  continuance  in  ofBce  until  such  report  is  made.  2. 
Trustees  who,  upon  such  default,  retire  from  office,  are  liable  for  all 
debts  of  the  company  then  existing,  but  for  no  subsequent  ones. 
3.  Their  successors,  by  promptly  obeying  the  requirements  of  the 
statute,  may  escape  all  liability;  but,  if  they  continue  the  default 
until  the  next  January,  they  are  liable  for  the  debts  contracted 
during  their  administration  up  to  that  time,  and  for  no  other,  unless 
they  then  and  there  make  default,  in  which  latter  case  they  become 
liable  for  all  debts  then  existing.  4.  Thus,  the  members  of  succes- 
sive boards  of  trustees  may  become  liable  for  the  same  debts  by 
reason  of  successive  defaults."'  The  statute  makes  directors, who 
lire  guilty  of  the  default  mentioned,  liable  "for  all  debts  then  exist- 
ing." This  is  said  to  be  a  distinct  liability  from  the  liability  which 
the  statute  also  imposes  for  debts  "  afterwards  contracted."  The 
meaning  of  the  statute  is  said  to  be,  that  the  trustees  of  a  corpora- 
tion which  shall  omit  to  make  its  annual  report,  who  are  in  office 
at  the  time  of  such  omission,  shall  be  liable  for  all  debts  existing  at 
the  time,  whenever  contracted,  and  shall  be  further  liable  for  all  debts 
which  may  be  contracted  after  such  time,  during  their  continuance 
in  office,  and  until  such  report  is  filed.*    As,  by  the  terms  of  the 

1  Boughton  V.  Otis,  21  N.  Y.  261 ;  ton  v.  Otis,  21  N.  Y.  261 ;  Staler  &c. 

Shaler  &c.  Co.  v.  Bliss,  27  N.  Y.  297;  Co.  v.  Bliss,  27  N.  Y.  297;  affirming 

affirming  s.  c.  12  Abb.  Pr.  (N  Y.)  470.  «.  c.  34  Barb.  (N.  Y.)  309,  and  12  Abb. 

'  Shaler  &c.  Co.  v.  Bliss,  27  N.  Y.  Pr.  (N.  Y.)  470;  Garrison  v.  Howe, 
297.  So  ruled  under  Eev.  Stat.  Conn.,  17  N.  Y.  458;  Miller  v.  White,  57 
M04,p.  172;  Prov.  Steam-EngineCo.  Barb.  (N.  Y.)  504;  s.  c.  8  Abb.  Pr. 
V.  Hubbard,  101  U.  S.  188;  s.  c.  12  (n.  s.)  (N.  Y.)  46;  Mmmons  v.  Hen- 
Chic.  Leg.  N.  143.  nion,  2  Sweeny  (N.  Y.),  663. 

'  Vincent  v.   Sands,   11  Abb.  Pr.  *  Nimmons  v.  Hennion,  2  Sweeny 

(N.  B.)  (N,  Y.)  366,  871;  citing  Bough-  (N.  Y.),  663. 
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Btatute,  the  directors  guilty  of  the  default  become  liable  for  all 
debts  "  then  existing,"  if  the  default  occurs  after  the  creditor's  death, 
they  become  personally  liable  to  his  executor}  Under  a  later  and 
similar  statute  of  the  same  State,"  it  is  reasoned  that  a  director,  who 
is  in  default  by  reason  of  failing  to  make  the  annual  report  required 
by  the  statute,  becomes  personally  liable  for  a  debt  of  the  corpora- 
tion the  moment  the  same  is  contracted.'  But  the  liability,  under 
another  section  of  the  same  statute,*  for  signing  and  filing  a  false 
report,  is  held  to  attach  only  in  respect  of  corporate  debts  contracted 
subsequently  to  the  time  of  filing  the  report  and  while  the  director 
continues  in  oSice.' 

§  4210.  Where  tlie  Statute  Prohibits  the  Contracting:  of 
Particular  Debts. — Where  the  statute  prohibits  the  directors 
from  contracting  particular  debts,  such  as  debts  in  excess  of  a 
given  limit,  then  its  obvious  construction  would  attach  liabil- 
ity only  to  those  directors  guilty  of  the  prohibited  act.  Thus, 
where  the  statute °  prohibits  directors  from  contracting  debts 
beyond  the  amount  of  the  solvent  stock  of  the  corporation,  a 
member  of  a  former  board  is  not  liable  for  a  contract  made 
by  his  successors.'  So,  in  an  action  brought  against  a  director 
under  the  California  statute,*  the  plaintiff  must  prove  that  the 
debts  were  contracted  under  the  administration  of  the  defend- 
ant, and  that  he  was  "present  when  the  same  did  happen."' 

§  4211.  Whether  Liable  for  Debts  Contracted  before  the 
Doing  of  the  Prohibited  Act. — Of  course,  it  is  not  the  policy 
of  any  of  these  statutes  that  the  innocent  should  suffer  the 
penalty  for  the  acts  of  the  guilty;  and  so  it  has  been  held  that 
subsequent  directors  and  stockholders  of  a  bank  are  not  liable 

1  Carleyi;.Hodges;i9Hun(N.Y.),  187. 

'  N.  Y.  Laws,  1875,  ch.  611.  «  Here,  Ind.  Rev.  Stat.  1876,  p.  654. 

'  Chapman  v.  Comstock,  58  Hun  '  Schofield  v.  Henderson,  67  Ind. 

(N.  Y.),  325 ;  s.  c.  34  N.  Y.  State  Eep.  258.    This  obvious  principle  of  justice 

517 ;  11  N.  Y.  Supp.  930.  would  apply  in  any  relation :   Schley 

'  N.  Y.  Laws,  1875,  ch.  611,  §  21.  v.  Dixon,  24  Ga.'273;  g.  c.  71  Am. 

"  Young    V.   Godwin,    19    N.    Y.  Dec.  121. 
Supp.    656;    Woods    v.    Godwin,    19  « Cal.    Corp.    Act    of  1850,   §   14; 

N.  Y.  Supp.  658;  Ashley  v.  Godwin,  Wood's  Dig.  Cal.  Stat.,  p.  116. 
19  N.  Y.  Supp.  658.  •  Irvine  v.  McKeon,  23  Cal.  472. 
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for  the  fraud  of  their  predecessors,  in  issuing  bills  for  circula- 
tion before  the  amount  of  stock  required  by  the  charter  has 
been  paid  up  in  specie,  if  they  do  not  participate  in  it;  but 
otherwise,  if  they  continue  the  fraud  by  reporting  to  the  public 
authorities,  from  time  to  time,  that  the  requisite  amount  has 
been  paid.^  So,  it  has  been  held  that  one  who  purchases  stock" 
in  a  banking  association  cannot  maintain  an  action  against  a 
director  of  the  association  for  violations  of  the  statute  relating 
to  moneyed  corporations  which  occurred  before  he  became  a 
stockholder,  although  the  value  of  the  stock  is  depreciated  by 
reason  of  such  violations  of  the  statute.^  So,  a  trustee  of  a 
moneyed  corporation  in  New  York  will  not  be  held  liable 
personally  for  a  debt  of  the  corporation,  upon  the  ground  of 
wrongful  acts  of  the  defendant  committed  before  the  corpora- 
tion incurred  any  obligation  to  the  plaintiff;  but  in  order  to 
sustain  a  recovery,  it  should  appear  that  the  plaintiff  was  a 
creditor  of  the  corporation  at  the  time  the  violation  of  the  law 
is  alleged  to  have  been  committed.'  On  the  contrary,  it  is 
held  that  a  provision  of  the  statute  of  Massachusetts,^  that 
officers  knowingly  making  a  false  certificate  of  the  condition 
of  the  corporation  shall  be  "  liable  for  its  debts,"  cannot  be 
limited  to  debts  incurred  afterwards.^  And,  as  already  seen, 
under  the  New  York  Manufacturing  Corporations  Act,  the 
directors  guilty  of  the  default  become  liable  "  for  all  debts 
then  existing."  *  Of  course,  the  decision  turns  in  each  case 
upon  the  language  of  the  particular  statute.  Thus,  under  the 
statute  of  Connecticut,^  the  president  and  secretary  must 
annually  make  a  certificate  showing  the  condition  of  the 
affairs  of  the  corporation  on  the  first  day  of  January  or  July 
next  preceding,  setting  forth  the  amount  of  capital  actually 
paid  in,  the  cash  value  of  its  credits,  the  amount  of  its  debts, 
etc.;  and,  on  neglecting  to  comply,  they  are  jointly  and  sever- 

1  Schley  v.  Dixon,  24  Ga.  273 ;  •«.  c.  "  Mass.  Pub.  Stat.,  ch.  106,  §  60. 

71  Am.  Dec.  121.  "  Felker  v.  Standard  Yarn  Co.,  148 

'  Mabey  v.  Adams,  3  Bosw.  (N.  Y.)  Mass.  226 ;  s.  c.  19  N.  E.  Eep.  220. 

346.  '  Ante,  §  4209. 

'  Ogden  V.  RoUo,   13    Abb.    Pr.  '  Conn.  Eev.  Stat.,  p.  172,  §  404. 
(N.  Y.)  300. 
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ally  liable  to  an  action  founded  on  the  statute  for  all  debts  ©f 
such  corporation  contracted  during  the  period  of  such  neglect  or 
refusal.  In  an  action  by  a  creditor  of  such  corporation  against 
its  president,  a  strict  construction  of  the  statute  required  the 
court  to  hold  that  the  defendant  was  not  liable,  if  the  debt 
was  contracted  by  the  corporation  before,  although  it  might 
remain  unpaid  during  the  period  when  he  neglected  or  refused 
to  comply  with  the  requirements  of  the  statute.' 

§  4212.  When  the  Debt  is  Deemed  Contracted  "After 
Such  "Violation."  —  A  more  difficult  question  has  arisen  under 
a  statute  declaring  that  "  if  any  corporation, organized  and  es- 
tablished under  the  authority  of  this  act,  shall  violate  any  of 
its  provisions,  and  shall  thereby  become  insolvent,  the  direct- 
ors ordering  or  assenting  to  such  violation  shall  be  jointly  and 
severally  liable,  in  an  action  founded  on  this  statute,  for  all 
debts  contracted  after  such  violation  as  aforesaid."  ^  Here  it 
was  held  that  where  a  series  of  acts  or  a  continuous  course  of 
conduct,  on  the  part  of  the  directors,  in  violation  of  the  stat- 
ute, finally  producing  the  insolvency  of  the  corporation,  is 
begun  before  the  debt  of  a  creditor  is  contracted,  the  debt  is 
not  contracted  "  after  such  violation,"  although  the  series 
of  acts  or  course  of  conduct  is  not  completed,  or  the  insol- 
vency of  the  corporation  consummated,  until  afterwards.' 

§  4213.  Conclusiveness  of  Action  of  Creditor  in  Fixing 
Date  of  Debt.  —  Where  the  creditor  has  charged  against  a 
corporation,  in  his  books  of  account,  the  price  of  articles  pro- 
cured for  them,  but  never  delivered  and  accepted,  as  due  at 
the  time  when  they  were  ready  for  delivery  and  acceptance, 
and  has  recovered  a  judgment  against  the  corporation, upon 
his  account  made  up  as  due  at  that  time,  with  interest  there- 
after, he  cannot  afterwards,  in  an  action  brought  for  the  pur- 
pose   of    holding    the    officers    of   the    company    personally 

'  Steam  Engine  Co.  v.  Hubbard,  '  Patterson  v.   Stewart,  41   Minn. 

lOlTJ.  S.  188.  84;  «.  c.   16  Am.   St.   Eep.   671;    42 

'  Minn.  Laws,  1873,  ch.  11,  ^23;      N.  W.  Rep.  926. 
Minn.  Gen.  Stats.,  ch.  34,  §  42. 
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responsible  therefor,  aver  that  the  debt  was  not  due  until  a 
later  date.^ 

Article   IV.     Liability   for    Debts    Contracted    Before 

Organization. 

Section  Section 

4216.  The  miscMef  which  these  stat-      4218.  Liahle  for  contracting  debts  be- 

utes  were  designed  to  rem-  fore  legal  organization. 

edy.  4219.  Not  liable  on  contracts  made 

4217.  Liable  for  making  sham  pay-  before  being  empowered  by 

ments  of  stock  subscriptions.  the  by-laws. 

§  4216.  The  Mischief  "Which  These  Statutes  were  De- 
sigrned  to  Bemedy. — In  the  preceding  title  we  have  consid- 
ered this  subject  with  reference  to  the  liability  of  shareholders.'' 
We  have  noted  in  a  former  chapter  a  view  that  the  promoters 
of  corporations  are  not,  as  matter  of  law,  liable  as  partners, 
although  facts  may  exist  making  them  so  liable;  for  the  rea- 
son that  an  agreement  to  enter  into  a  partnersliip  in  future 
does  not  create  a  partnership  in  frsesenti}  It  has  also  been 
decided  that  the  members  of  a  company  not  fully  organized 
as  a  corporation,  are  not  liable  as  partners  for  debts  contracted 
by  the  directors.*  To  obviate  the  injury  which  might  accrue 
to  the  public  from  such  rules  as  this,  statutes  exist  in  many 
of  the  States, making  the  directors  and  shareholders  of  incho- 
ate corporations  jointly  and  severally  liable  as  partners,  for 
the  debts  contracted  for  the  company  prior  to  the  time  when 
the  organization  of  the  corporation  is  completed  in  the  man- 
ner pointed  out  by  the  statute.'    The   object   sought  to  be 

'  Bond  V.  Olark,  6  Allen  (Mass.),  been  paid  in,  in  violation  of  section  32 

361.  of  that  statute.    First  National  Lank 

"^  Ante,  §  2968,  et  seq.  of   Salem    v.  Almy,   117   Mass.   476. 

^  Ante,  §  421.  Compare    Fay    v.    Noble,    7    Gush. 

*  It  is  held  in  Massachusetts  that  (Mass.)  188;  Trowbridge  v.  Scudder, 
members  of  a  corporation,  to  whom  a  11  Oush.  (Mass.)  83;  Pierce  v.  Bryant, 
certificate  of  organization  as  a  corpo-  5  Allen  (Mass.),  91;  Lancaster  v. 
ration  has  been  issued  by  the  sec-  Ohoate,  5  Allen  (Mass.),  580;  Hag- 
retary  of  the  Commonwealth,  in  gerty  v.  Foster,  103  Mass.  17. 
accordance  with  the  statute  of  1870,  *  The  following  is  given  as  an  ex- 
ch.  224,  are  not  liable  as  partners  ample  of  such  a  statute :  "The  direct- 
before  the  whole  of  the  capital  has  ora,   trustees,   and   corporators,   and 
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attained  by  these  statutes  is  this:  that  the  society  shall  be 
treated  as  a  partnership,  and  that  there  shall  be  an  unlimited 
individual  liability,  not  only  on  the  part  of  its  managers,  but 
also  on  the  part  of  its  members,  till  a  joint  fund  has  been  cre- 
ated, of  a  certain  prescribed  amount,  which  will  be  answerable 
to  creditors.  Accordingly,  some  of  the  statutes  provide  that 
the  creditors  and  members  shall  be  jointly  and  severally  lia- 
ble for  the  company's  debts  till  the  amount  of  capital  stock, 
fixed  and  limited  by  the  charter,  or  by  the  articles  of  associa- 
tion, under  the  governing  statute,  has  been  actually  paid  in.' 
As  these  statutes  involve  in  liability  the  members,  as  well  as 
the  directors,  the  subject  more  properly  concerns  the  liability 
of  stockholders;  and  the  author  has  treated  it  in  a  former 
chapter  on  that  subject.^ 

§  4217.  Liable  for  Matins'  Sham  Payments  of  Stock  Sub- 
scriptions.—For  the  directors  to  deposit  their  notes  in  the 
place  of  specie,  in  payment  of  the  stock  for  which  they  had 
subscribed,  was  not  a  compliance  with  such  a  statute,  but  was 
a  fraud  upon  the  public,  of  the  most  reprehensible  character, 
which  made  them  liable  for  the  corporate  debts  under  the 
terms  of  the  statute.' 

§  4218.  Liable  for  Contracting-  Debts  before  Legal  Or- 
ganization.—  Referring  to  a  subject  already  considered,*  it 
may  be  stated  generally  that  while  it  is  true  that  mere  irregu- 
larities in  the  organization  of  a  corporation  will  not  deprive 

those  empowered  to  participate  in  tlie  ors  and  stockholders  in  corporations 

profits  of  any  corporation  organized  shall  be  jointly  and  severally  liable 

under  the  provisions  of  this  chapter,  for  all  debts  contracted  prior  to  the 

shall  be  jointly  and  severally  liable  final  organization  of  the  company,"  a 

for  all  debts  and  responsibilities  of  recovery  was  denied  in  one  case,  be- 

fiuch    corporation,    until    the   whole  cause  the  petition  was  not  framed 

amount  of  the  capital  shall  have  been  with  a  view  to  its  provisions.    Blan- 

paid  in,  and  a  certificate  thereof  filed,  chard  v.  KauU,  44  Oal.  440. 

;as     hereinbefore    provided."     Eev.  '  Schley  ii.  Dixon,  24  Ga.  273,  278 ; 

Stats.  Wis.  1878,  §  1901.  s.  c.  71  Am.  Dec.  121. 

1  Ante,  §  2983.  '  Ante,    «§     226,    227,    228,    2975, 

^  Under  a  statute  of  this  kind  in  et  seq. 
Calif ornia  providing  that  tlie  "  direct- 
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its  officers  and  stockholders  of  the  protection  of  its  charter, 
and  of  the  immunities  which  attach  to  corporators  from  per- 
sonal liability,  yet  this  does  not  hold  where  the  organization 
is  not  in  substantial  conformity  with  the  charter.  On  this 
principle,  persons  acting  as  directors  of  a  corporation  when 
less  than  the  necessary  amount  of  stock  has  been  subscribed, 
and  before  they  have  acquired  legal  authority  to  create  any 
<;orporate  obligation,  become  liable  for  debts  contracted  in 
their  pretended  corporate  character,  although  acting  in  good 
iaith.^  And  generally,  promoters,  or  others  who  make  con- 
tracts for  the  delivery  of  goods  or  the  performance  of  work 
and  labor  for  the' benefit  of  a  corporation  before  its  organiza- 
tion, make  themselves  personally  liable  in  case  it  is  not 
organized.^  So,  where  certain  members  of  an  insolvent 
banking  corporation,  which  had  been  in  a  state  of  suspen- 
sion for  sixteen  years,  attempted  by  irregular  and  culpable 
methods  to  galvanize  it  into  life,  and  did  reorganize  it 
ostensibly,  and  made  it  the  means  of  perpetrating  a  great 
swindle  upon  the  public,  it  was  held  that  they  could  not 
claim  the  immunities  of  its  charter  to  shield  them  from  per- 
sonal liability.*  But  this  decision  may  be  supported  upon  a 
still  broader  ground,  namely,  that  conspirators  cannot  claim 
the  immunity  of  corporators.  "  If  any  number  of  persons 
combine,  with  intent  to  injure  and  defraud  another,  they 
cannot  defend  themselves  against  an  action,  by  showing  that 
they  did  the  act  in  the  character  of  corporators,  under  any 
charter  whatever."  *  "A  valid  act  of  incorporation,  or  an 
invalid  and  pretended  right  to  exercise  corporate  franchises, 
is  alike  powerless  to  secure  the  guilty  from  the  consequences 
of  their  fraudulent  conduct,  where  it  has  been  knowingly 
resorted  to  as  the  mere  means  of  chicane  and  imposition, 
and  used   to  facilitate   the  work  of   deception   and   injury. 

'  Farmers'  Co-op.  &c.  Co.  v.  Floyd,  Eep.  541 ;  13  N.  Y.  Supp.  665 ;  ante, 

47  Ohio  St.  525 ;   s.  c.  21  Am.  St.  Eep.  §  416. 

826;  12  L.  R.  A.  346;  26  N.  E.  Rep.  '  Bartholomew  ti.  Bentley,  1  Ohio 

110;  33  Am.  &  Eng.  Corp.  Cas.  218.  St.  37. 

'  Hub  Pub.  Co.  V.  Richardson,  59  *  Vose  v.  Grant,  15  Mass.  505,  515, 

Hun  (N.  Y.),  626;  s.  c.  37  N.  Y.  St.  per  Jackson,  J. 
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Were  it  otherwise,  it  would  be  a  reproach  to  the  law."  *  As 
already  seen,  where  certain  persons  enter  into  a  contract, 
claiming  to  be  directors  of  a  corporation,  if  no  such  cor- 
poration really  exists,  such  persons  are  individually  liable  on 
the  contract,  on  the  theory  of  breach  of  warranty  of  agency.^  - 
But  all  this  is  compatible  with  the  conclusion  that  a  person 
who  knows  that  he  is  dealing  with  a  corporation  before  it  has 
made  publication  of  its  articles  of  incorporation,  stating  the 
amount  of  indebtedness  which  it  can  contract,  as  required 
by  law,  cannot  object  that  the  publication  was  not  completed, 
although  begun  within  the  time  specified.' 

§  4219.  Not  Jjlable  on  Contracts  Made  before  being' 
Empowered  by  the  By-laws.  —  A  statute  of  California,  relating  to 
turnpike  corporations,  provided  as  follows:  "The  board  of  directors 
shall  exercise  the  corporate  powers  of  the  company,  with  such 
limitations  and  restrictions,  and  to  the  extent  only  that  may  be 
prescribed  in  the  by-laws  of  the  company.  It  is  expressly  under- 
stood that  the  directors  and  officers  have  no  powers  except  such  as 
are  given  by  the  stockholders  in  their  resolutions  and  by-laws.  The 
secretary  shall  file  a  copy  of  the  by-laws  and  all  amendments 
thereto  with  the  county  recorder  of  each  county  traversed  by  the 
road,  for  public  inspection,  from  which  filing  all  contracts  made  bj' 
directors,  or  any  officers  or  agents  of  the  company,  must  be  entered 
into,  under  the  powers  and  by  the  authority  conferred  by  such  by- 
laws; otherwise  all  such  contracts  shall  be  null  and  void  as  against 
the  company,  but  valid  and  binding  as  against  each  and  all  the 
directors,  officers,  or  agents,  who  made  such  contract,  or  did  not 
dissent  therefrom."  *  Under  this  statute  it  has  been  held  that  the 
failure  to  file  by-laws,  as  required,  did  not  make  the  directors  per- 
sonally liable  on  any  contracts  which  they  had  made  for  the  com- 
pany, if  no  by-laws  had  been,  in  fact,  made.     Since  the  directors 

•  Bartholomew  v.  Bentley,  15  Ohio,  the  authority  conferred  by  Rev.  Stat. 
659,  666;  «.  c.  45  Am.  Dec.  596;  Tex.,  art.  585,  to  dispose  of  unsub- 
Bartholomew  v.  Bentley  (in  a  case  scribed  stock  does  not  authorize  the 
between  the  same  parties),  1  Ohio  St.  directors  to  commence  to  do  business 
37,  44.  before  the  stock  is    all    subscribed, 

*  Herod  v.  Eodman,  16  Ind.  241.         see  Orynski  v.  Loustaunan  (Tex.),  15 
'  Thornton    v.   Balcom,    85  Iowa,      S.  W.  Eep.  674. 

198;  s.  c.  52  N.  W.  Rep.  190.    That  *  Oal.  Stat.  1853,  p.  173,  §  19. 
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could  only  be  clothed  with  power  to  act  by  by-laws,  and  till  the 
making  of  by-laws, their  powers  were  dormant,  they  could  make  no 
contract  as  directors,  and  could  not  become  liable  under  a  statute 
for  making  a  contract  in  excess  of  their  powers.' 


Article   V.     Statutory   Liability   for   Failing  to   File 
Certain  Eeports. 


Section 

4221.  Introductory. 

4222.  Time    at    which    the    debt    is 

deemed  to  accrue. 

4223.  The  same,  where  tlie  contract  is 

to  deliver  or  receive  goods. 
4224.'  In  the  county  or  counties  where 
the  corporation  may  conduct 
its  business. 

4225.  Meaning    of    "within    twenty 

days  from   the  first    day  of 
January." 

4226.  Liabihty  contingent  upon  cor- 

porate indebtedness  actually 
due. 

4227.  Effect  of  giving  time  to  the  cor- 

poration. 


4229. 


4230. 


Section 

4228.  What  will  excuse  the  filing  of 
such  a  report. 
Need  not  state  how  much  capi- 
tal paid  in  cash  and  how  much 
in  property. 
What  is  a  signing  by  a  majority 
of  the  trustees. 

4231.  Verification. 

4232.  Signing. 

4233.  Further  of  the  construction  of  the 

New  York  Manufacturing  Act. 

4234.  Construction  of  other  statutes. 

4235.  Filing  a  false  report  not  equiva- 

lent to  filing  no  report. 

4236.  Publication  of  articles  of  incor- 

poration under  Iowa  statute. 


§  4221.  Introductory.  —  In  many  of  the  States  there  exist 
statutes,  and  even  constitutional  ordinances,  requiring  the 
directors  or  trustees  of  corporations  to  make  and  file,  in  some 
designated  public  office,  or  publish  in  some  designated  man- 
ner, at  stated  periods,  reports  of  the  condition  of  the  company. 
If  the  directors  fail  to  perform  this  duty,  they  are  made  liable 
to  pay  any  debts  of  the  company  contracted  during  the  period 
when  they  are  thus  in  default.  These  statutes,  which  made 
an  agent  liable  to  pay  the  debts  of  his  principal  in  conse- 


1  HaU  V.  Orandall,  29  Oal.  567; 
«.  c.  89  Am.  Dec.  64.  This  case,  the 
writer  submits,  is  incapable  of  vindi- 
cation. The  court  had  previously 
held  (Hall  v.  Auburn  Turnpike  Co., 
27  Oal.  255;  s.  c.  87  Am.  Dec.  75) 
that  the  company  was  not  liable  on 
the  note  sued  on ;  and  now  they  held 
that  the  directors  were  not  respon- 


sible ;  and  thus  the  directors  got  the 
plaintiff's  money,  either  for  them- 
selves or  somebody  else,  and  no  one 
was  responsible  for  it.  The  decision 
is  so  plainly  opposed  to  sound  prin- 
ciples and  to  the  express  language  of 
the  statute  that  it  can  scarcely  be 
regarded  as  one  entitled  to  respect. 
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quence  of  a  mere  non-feasance,  fall  within  the  class  which 
are  deemed  penal  and  to  be  strictly  construed,}  Most  of  the 
questions  which   have  arisen  under   them  are  of   a  general 


•  Ante,  §  4164.  These  statutes  and 
constitutional  provisions  were  set  out 
at  length  in  the  author's  former  work 
on  Liability  of  OflScera  and  Agents  of 
Corporations.  A  mere  reference  to 
some  of  them  will  here  be  made: 
Const,  of  Ark.,  art.  XVII., §  13;  Ark. 
Dig.  Stats.  1874,  §  3344;  Ibid.,  §  3353; 
Oal.  Act  Apr.  1,  1876,  §  2;  Col.  Gen. 
Laws  1877,  §  206;  Conn.  Gen.  Stats. 
1875,  p.  280,  §  18 ;  Fla.  Laws  1879,  ch. 
3165,  §  11;  Ind.  Stats.  1876,  p.  166, 
^  17;  Eev.  Stats.  Ohio  1880,  §  3615 
{insurance  companies);  Oomp.  Laws 
Mich.  1871,  §  2925,  subsec.  7;  Ibid., 
4§  2988,  2989  (insurance  companies) ; 
Rev.  Stats.  N.  Y.  (Banks  &  Bros.,  6th 
cd.,  1876),  vol.11.,  p.  644,  §8  (insurance 
companies) ;  1  Bright.  Purd.  Dig.  Pa. 
1873,  p.  797,  §  31  (insurance  compa- 
nies); Code  of  Va.  1873,  p.  317,  §  99; 
p.  371,  §  39  (insurance  companies). 
Liability  of  treasurers  of  steam  navi- 
gation companies  in  Maine  for  failing 
to  publish  an  annual  financial  report : 
Eev.  Stats.  Maine  1871,  p.  466,  §  4. 
Eeports  to  State  auditor :  Const.  Neb. 
1875,  art.  XI.,  ^  1;  Cod.  Stats.  Mont. 
1871-72,  p.  409,  §  27 ;  to  railroad  com- 
missioner: Eev.  Stats.  Ohio  1880, 
§  253.  Eeports  of  banking  companies 
to  State  treasurer:  Rev.  Stats.  Wis. 
1878,  §  2023.  Officers  of  gravel-road 
companies,  etc.,  to  publish  annual 
financial  statement :  Ind.  Stats.  1876, 
p.  673,  §  2.  President  and  directors 
of  railroad  companies  liable  for  failing 
to  file  certificate  as  to  road  and  rolling 
stock:  Eev.  Stats.  Me.  1871,  p.  463, 
4  73.  Duty  of  railroad  companies  in 
Missouri  to  make  annual  report  to 
the  State  auditor :  Const,  of  Mo.  1875, 
art.  XII.,  4  15.  Duty  of  corporations 
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generally  to  make  and  publish  finan- 
cial reports:  Cod.  Stats.  Mont.  1871- 
72,  p.  409,  5  15.  Duty  of  directors  to 
file  certificate  that  capital  has  been 
paid  in:  Gen.  Stats.  N.  H.,  p.  283, 
§  20 ;  to  record  certificate  of  increased 
capital:  Eev.  Stats.  N.  J.  1877,  p. 
182,  §§  31,  32.  Manufacturing  and 
mechanical  corporations, — duty  to 
record  certificate  of  paid-up  capital 
with  clerk  of  county:  Eev.  Stats. 
N.  J.  1877,  p.  182,  i  30.  Liability  of 
bank  directors  for  failing  to  make 
semi-annual  financial  reports:  Col. 
Gen.  Laws  1877,  §  244.  Manufactur- 
ing corporations  in  Rhode  Island,  cer- 
tificate of  payment  of  capital  stock,  how 
made  and  recorded  —  penalty  for  fail- 
ure: Gen.  Stats.  E.  I.  1872,  p.  304, 
§5  2,  3.  Penalty  for  failure  of  direct- 
ors to  submit  annual  financial  state- 
ment to  stockholders :  Rev.  Stats.  S.  C. 
1873,  p.  340,  §  12.  Certificate  of  reduc- 
tion of  capital  stock:  Eev.  Stats.  S.  C. 
1873,  p.  359,  §  17 ;  of  increase  of  cap- 
ital stock:  Ibid.,  p.  360,  §§  24,  25.  A 
statute  of  Massachusetts  makes  it  the 
duty  of  cashiers  of  banks,  under  a  pen- 
alty, to  transmit  to  town  clerks  lists 
of  shareholders:  Gen.  Stats.  N.  H. 
1867,  p.  132,  §§  1,  11;  Ibid.,  p.  283, 
55  16,  18.  For  other  statutes  of  the 
general  class  under  consideration,  see 
Gen.  Stats.  N.  H.  1867,  p.  282,  §  11; 
2  Bright.  Purd.  Dig.  Pa.  1873,  p.  280, 
§  8;  Eev.  Stats.  S.  C.  1873,  p.  361, 
§  28:  Ibid.,  p.  359,  §  16;  Ibid.,  p.  360, 
5  23;  Tenn.  Acts  1875,  p.  249;  Gen. 
Stats.  Vt.  1862  (appendix  1870),  p. 
552,  55  56,  57,  58,  62,  63;  Minn.  Stats. 
at  Large,  p.  446,  5  117;  Ibid.,  p.  447, 
5  124;  Cal.  Act  Apr.  1,  1876,  5  1;  1 
Hittell'B  Codes  &  Stats.  1876,  p.  617. 
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character,  and  are  considered  in  the  preceding  subdivisions 
«f  this  chapter. 

§  4222.  Time  at  Which  the  Debt  is  Deemed  to  Accrue.  — 

The  principal  question  which  relates  distinctively  to  these 
statutory  provisions,  and  which  is  not  common  to  all  statutes 
imposing  a  personal  liability  upon  directors  for  official  defaults, 
has  reference  to  the  time  when  the  debt  for  which  the  direct- 
ors may  be  charged  is  deemed  to  accrue.^  If  there  has  been 
a  default  in  making  the  reports  required  by  such  a  statute, 
during  a  particular  year,  and  during  that  year  a  debt  is  con- 
tracted, and  during  a  subsequent  year,  within  which  the 
directors  are  not.  in  default  in  the  making  of  their  reports,  a 
promissory  note  is  given  for  the  debt,  it  would  seem  that,  for 
the  purposes  of  the  relief  afforded  the  creditor  by  the  statute, 
the  debt  ought  to  be  deemed  to  have  accrued  from  its  orig- 
inal inception,  and  not  from  Ihe  making  of  the  note.  And 
this  is  obviously  the  correct  view.  The  reason  of  the  statute 
ia,  to  require  corporations  to  make  such  a  public  showing  of 
their  affairs  as  will  enable  those  dealing  with  them  to  deter- 
mine whether  they  can  safely  give  them  credit;  and  the 
mischief  at  which  it  is  aimed  is  not  done  unless  the  credit 
was  actually  given  during  the  period  of  default.  Moreover, 
this  view  conforms  to  the  general  doctrine  of  the  courts  that 
a  promissory  note  given  for  an  antecedent  debt  is  not  a  pay- 
ment of  the  debt,  but  merely  an  evidence  of  it  —  an  addi- 
tional security.^  But,  on  the  ground  that  such  statutes  are 
highly  penal,'  it  has  been  held  tha,t  the  directors  will  not 
be  charged  if  they  were  not  in  default  at  the  time  the  note 
was  given,  although  they  were  in  default  at  the  time  the  debt 
was  first  contracted.*  Subsequent  cases,  however,  hold  that 
if  the  directors  are  in  default  at  the  time  the  debt  was  first 
contracted,  their  liability  is  fixed,  and  is  not  discharged  by 

'  Ante,  §  4206,  et  seg.  '  Ante,  §  4164. 

'  Freeland  v.  McOuUough,  1  Denio  *  Garrison  ti.  Howe,  17  N.  Y.  458, 

<N.  Y.),  414,  426;  s.  c.  43  Am.  Dec.      462. 
685. 
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the  taking  of  a  note  by  the  creditor  from  the  corporation.* 
Neither  is  such  liability  affected  by  a  renewing  of  the  note,* 
nor  by  the  recovery  of  a  judgment  against  the  corporation.' 

§  4223.  The  Same,  where  the  Contract  is  to  Deliver  or 
Receive  Goods.  —  Under  a  contract  to  furnish  to  a  corpora- 
tion materials  to  be  delivered  at  stated  times,  to  be  paid  for 
in  the  company's  notes  at  ninety  days,  it  seems  that  the  debt 
would  be  deemed  to  arise  from  the  time  when  the  materials 
were  delivered,  and  not  from  the  time  when  the  contract  was 
made.*  And  where  the  contract  was  to  deliver  a  certain  num- 
ber of  articles,  and  its  terms  were  such  that  the  vendor  could 
not  demand  payment  until  all  were  delivered,  the  fact  that 
some  of  them  may  have  been  delivered  during  a  period  of 
default  would  not  be  sufficient  to  charge  the  trustees  for  the 
debt,  if  a  report  was  made  and  filed  in  conformity  with  the 
statute  before  the  delivery  was  complete.  The  court  pro- 
ceeded upon  the  ground  that,  the  statute  being  highly  penal, 
the  directors  ought  not  to  be  charged  under  it  with  liability 
for  an  uncertain  and  contingent  debt.* 


'  Deming  v.  Puleston,   3  Jones  &  corporation  as  fast  as  cut,  the  corpo- 

Sp.   (N.  Y.)  309;  s.  c.  affirmed,  55  ration  binding  itself  to  remove  a  cer- 

N.  Y.  655;  Jones  v.  Barlow,  6  Jones  tain  quantity  each  year,  and  all  within 

&  Sp.  (N.  Y.)  142.  five  years.    The  corporation  failed  to 

'  Breitung  i;.  Lindauer,  37  Mich,  fulfill  its  contract,  and  the  directors 

217.  were    made    defendants    because  of 

'  Vincent  v.  Sands,  1  Jones  &  Sp.  their  failure  to  comply  with  the  stat- 

(N.  Y.)  511 ;  «.  c.  11  Abb.  Pr^(N.  s.)  ute  requiring  the  publication  of  the 

(N.  Y.)  366;  McHarg  v.  Eastman,  7  articles  of  association.    It  was  held 

Robt.  (N.  Y.)  137.  that  they  were  liable  only  for  breaches 

*  Garrison   v.    Howe,     17    N.    Y.  within  the  time  covered  by  their  neglect 

458.  to  comply  with  the  statute,  and  not  for 

'  Whitney  Arms  Co.  v.  Barlow,  68  damages  occasioned  by  the  nonfulfill- 
N.  Y.  34 ;  s.  c.  63  N.  Y.  62 ;  g.  c.  20  ment  of  the  contract  by  the  corpora- 
Am.  Rep.  504.  In  a  case  arising  tion ;  and  that  a  record  of  a  judgment 
under  such  a  statute,  the  suit  was  obtained  in  another  State  against  the 
brought  against  directors  upon  a  con-  corporation  for  the  same  cause  of 
tract  under  which  plaintiff  sold  to  the  action  was  admissible  in  evidence, 
corporation  certain  standing  timber,  Oady  v.  Kanford,  53  Vt.  632. 
the  title  to  which  was  to  vest  in  the 
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§  4224.  In  the  County  or  Counties  where  the  Corporation 
may  Conduct  Its  Business.  —  The  provisions  of  the  statutes  of 
Michigan,'  requiring  certain  reports  to  be  filed  in  the  county 
or  counties  where  the  corporation  may  conduct  its  business, 
is,  when  taken  in  connection  with,  the  rest  of  the  statute,  con- 
strued to  mean  that  the  reports  must  be  filed  in  each  county 
in  which  the  material  business  of  the  corporation  is  done.^ 

§  4225.  Meaning:  of  "Within  Twenty  Days  from  the 
First  Day  of  January."  —  Suppose  the  statute  provides,  as  the 
New  York  Manufacturing  Act  did  before  it  was  amended, 
that  the  company  shall  "  annually "  make  and  publish  a 
certain  report  "  within  twenty  days  from  the  first  day  of 
January,"  does  this  require  the  company  to  make  such  report 
in  the  January  succeeding  the  day  of  its  organization,  although 
a  year  has  not  elapsed  ?  Or  is  it  entitled  to  wait  till  the  first 
January  which  shall  succeed  after  it  has  been  in  existence  for 
a  year?  It  has  been  held  that  it  must  publish  the  required 
report  in  the  January  succeeding  its  organization,  although  a 
year  has  not  since  elapsed;  and  further,  that  a  legislative  act, 
construing  the  statute '  to  mean  otherwise,  is  of  no  validity, 
because  it  is  an  invasion  of  the  power  of  the  judicial  branch 
of  the  government  for  the  Legislature  to  pass  a  declaratory 
statute.*  The  Court  of  Appeals  of  New  York  did  not,  however, 
seem  to  have  taken  the  same  view  of  this  declaratory  statute.^ 
The  filing  of  a  report  in  December  and  its  remaining  on  file 


'  Comp.  Laws  Mich.,  ch.  63,  §§  5,  Victory  "Web  Printing  &c.  Co.  v. 
18,  19.  Beecher,  26  Hun  (N.  Y.),  48.  Effect 
"  Van  Etten  v.  Eaton,  19  Mich.  187.  of  the  saving  clause  in  the  proviso: 
»  N.  Y.  Laws  1875,  ch.  510;  Rev.  Knox  ».  Baldwin,  80  N.  Y.  610.  There 
Stats.  N.  Y.  (Banks  &  Bros.  6th  ed.),  is  a  similar  statute  in  that  State  relat- 
vol.  II.,  p.  506,  §  47.  This  statute  ing  to  "business  corporations"  :  Jbid., 
amends  and  repeals  by  substitution  vol.  II,  p.  793,  §  18. 
the  corresponding  provision  in  the  *  Union  Iron  Oo.  v.  Pierce,  4  Biss. 
Act  of  1848  (N.  Y.  Laws  1848,  ch.  40,  (U.  S.)  327,  able  opinion  by  Mc- 
4  12), — the  difference  being  that  the  Donald,  J.  Contra,  Cameron  v.  Sea- 
corporation  is  relieved  from  filing  man,  69  N.  Y.  396 ;  g.  c.  25  Am.  Eep. 
until  the  lapse  of  a  year  after  the  filing  212. 

of  the   certificate  of  incorporation:  '  SeeKnoxt;.Baldwin,80N.Y.610. 
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in  January  is  not  a  compliance  with  such  a  statute/  although 
the  report,  as  filed,  shows  the  true  condition  of  the  corpora- 
tion in  the  month  of  January.^ 

§  4226.  Liability  Contingent  upon  Corporate  Indebted- 
ness Actually  Due.  —  The  liability  imposed  by  the  New  York 
Manufacturing  Act  above  referred  to,'  upon  trustees  of  manu- 
facturing corporations  organized  thereunder,  to  pay  the  debts 
of  a  corporation  in  case  of  failure  to  file  annual  reports 
thereby  required,  was  held  subject  to  the  same  conditions 
and  qualifications  which  attached  to  the  original  indebted- 
ness; so  that  whatever  would  defeat  or  abate  an  action 
against  the  corporation  might  be  set  up  as  a  defense  by  the 
trustees.  They  were  only  liable  to  an  action  where  there 
were  debts  of  the  corporation  actually  due,  and  for  which  a 
present  right  of  action  existed  against  the  corporation.*  Ac- 
cordingly, it  is  held  that  where  an  indebtedness  of  a  corpora- 
tion falls  due  during  the  time  the  trustees  are  in  default  for 
not  making  such  report,  for  which  notes  are  given  which  are 
renewed,  and  an  action  is  commenced  against  the  trustees  t© 
enforce  this  statutory  liability  prior  to  the  maturity  of  a  por- 
tion of  the  unrenewed  notes,  the  plaintiff  San  only  recover  from 
the  trustees  the  sum  actually  due  from  the  corporation  at  the 
time  of  the  commencement  of  the  action.^  So,  where  a  con- 
tract has  been  made  to  erect  buildings  for  the  corporation, 
and  the  work  is  not  completed,  and  payment  therefor  is  not 
made  until  after  a  dissolution  of  the  corporation,  the  debt  is 
not  within  the  statute.* 


1  Here  N.  Y.  Laws  1848,  ch.  40,  980;  17  L.  B.  A.  767;   affirming  s.  c. 

§12.  58  Hun  (N.  Y.),  419;    35  N.  Y.  St. 

'  Cincinnati     Cooperage    Co.     v.  Rep.  582 ;  12  N.  Y.  Supp.  531. 
O'Keeffe,  120  N.  Y.  603 ;  s.  c.  31  N.  Y.  '  Jones  v.  Barlow,  supra. 

St.  Rep.  912;  24  N.  E.  Rep.  993.  «  Gold   v.  Olyne,  134  N.  Y.  262; 

=  K.  Y.  Laws  1848,  ch.  40,  §  12.  s.  c.  47  N.  Y.  St.  Rep.  770;  31  N.  E. 

*  Jones  V.  Barlow,  62  N.  Y.  202;  Rep.  980;  17  L.  R.  A.  767;  affirming 

Gold  V.  Clyne,  134  N.  Y.  262;  s.  c.  s.  c.  58  Hun  (N.  Y.),  419;  36  N.  Y. 

47  N.  Y.  St.  Rep.  770;  31  N.  E.  Rep.  St.  Rep.  582;  12  N.  Y.  Supp.  631. 
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§  4227.  Effect    of    Giving    Time    to    the    Corporation. — 

The  trustees  are  not  entitled  to  be  discharged  from  the 
obligation  imposed  by  the  New  York  Manufacturing  Act,  to 
pay  the  debts  of  the  corporation  existing  at  the  time  of  a 
failure  of  the  corporation  to  file  the  annual  report  thereby 
required,  by  the  mere  fact  of  the  creditor  extending  further 
time  to  the  corporation  in  which  to  pay  the  debt.  The  rea- 
son is,  that  such  an  extension  of  time  is  necessarily  made 
with  the  assent  of  the  trustees  themselves,  who  in  such 
matters  represent  the  corporation,  and  consequently,  assum- 
ing that  they  are  in  the  position  of  sureties,  they  are  not 
entitled  to  be  discharged  by  reason  of  such  extension;'  for 
the  extending  to  the  principal  debtor  additional  time  does  not 
discharge  his  sureties  where  they  assent  thereto.^ 

§  4228.  What  will  Excuse  the  Filing  of  Such  a  Report. — 

The  text  of  the  New  York  Manufacturing  Act  requires  that  the 
report  shall  not  only  be  made  and  published,  but  that  it  shall 
be  filed  in  the  ofiice  of  the  clerk  of  the  county  w^h ere  the  busi- 
ness of  the  company  shall  be  carried  on.  The  construction  of 
the  statute  is  that  the  making  and  'publishing  of  the  report  does 
not  comply  with  the  statute,  but  that  it  must  also  be  filed 
as  therein  provided;  that  the  trustees  must  make  and  verify 
the  report  within  the  time  prescribed  by  the  statute,  —  twenty 
days  after  the  close  of  the  year, —  and  that,  having  done  this, 
they  may  file  and  publish  it  as  soon  thereafter  as  may  be  con- 
sistent with  reasonable  diligence  and  good  /aii/i, without  incur- 
ring the  penalty  of  the  statute.'  The  fact  that  a  company  is 
closing  up  its  affairs,  and  has  ceased  to  do  business,  does  not 
exonerate  the  trustees  from  liability  for  failing  to  file  such  a 
report,^  but  a  total  abandonment  of  the  enterprise,  either  before* 
or  after  °  the  corporate  organization  was  effected,  may  be  shown 

1  Jones  V.  Barlow,  62  N.  Y.  202,      Cameron  v.   Seaman,  69  N.  Y.  396 ; 
207.    But  that  the  renewal  of   notes      s.  c.  25  Am.  Rep.  212. 

will  have  a  different  effect,  see  ante,  *  Sanborn  v.  Lefterts,  58  N.  Y.  179 ; 

i§  2018,  3117,  4196.  «.  c.  16  Abb.  Pr.  (n.  s.)  (N.  Y.)  42. 

2  Wright  V.  Storrs,  32  N.  Y.  691.  '  De  Witt  v.  Hastings,  69  N.  Y.  518. 
Whitney  v.  Oammann,  137  N.  Y.  •  Losee  v.  BuUard,  79  N.  Y.  404. 


342;  Butler  v.  Smalley,  101  N.  Y.  71 ; 
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in  defense.  The  filing  of  such  a  report  is  excused  where, 
before  the  time  for  filing  it  arrives,  the  object  fails  for  which 
the  corporation  was  organized,  and  there  is  no  intention  to 
prosecute  its  business;*  as  where  it  is  adjudged  a  bankrupt  a.nd 
its  entire  property  has  passed  into  the  hands  of  an  assignee 
in  bankruptcy;^  or  where,  prior  to  the  date  at  which  the  report 
should  be  filed,  an  application  for  a  receiver  has  been  made, 
followed  by  the  appointment  of  a  receiver  subsequently  to 
such  date;'  or  where  the  trustees  pass  a  resolution  that  the 
corporation  shall  cease  to  transact  business,  and  thereupon  resign 
their  offices  to  take  effect  at  the  end  of  their  term,  and  do  not 
act  afterward.^  But  in  the  view  of  another  court,  it  is  not 
excused,  although  the  corporation  has  become  insolvent  and 
has  entirely  abandoned  its  business,  and  all  its  property  has 
been  turned  over  to  one  of  its  trustees  in  satisfaction  of  an 
indebtedness,  and  none  of  its  ofScers  or  trustees  have  exer- 
cised any  corporate  act  or  function  for  the  period  of  two 
months,  and  there  is  no  intention  to  resume  the  business  of 
the  corporation.*  The  omission  thus  to  file  the  report  is  not 
excused  ^by  intrusting  the  duty  to  another  who  fails  to  perform 
it."  On  the  other  hand,  the  making  and  filing  of  a  report  as 
required  by  such  a  statute,  after  the  life  of  the  corporation 
has  expired  by  limitation,  will  not  raise  any  presumption  of 
law  that  statutory  proceedings  have  been  taken  to  extend  its 
period  of  existence.'  In  short,  the  construction  of  the  New 
York  statute  is,  that  a  technical  dissolution  is  not  necessary 
to  absolve  the  trustees  from  the  duty  of  making,  publishing, 
and  filing  such  a  report,  but  that  a  de  facto  dissolution  or  total 
abandonment  will  be  sufficient.*     The  fact  that,  after  the  term 

1  Kirkland  v.  Kille,  99  N.  Y.  390 ;  »  Gans  v.  Switzer,  9  Mont.  408 ; 

Carraher t).  Mulligan,  28  N.Y.  St.  Rep.  g.  c.  24  Pac.  Eep.  18. 
439.  •  Ibid.    Whether  it  is  excused  by 

'  Bruce  v.  Piatt,  80  N.  Y.  379.  the  existence  of  an  injunction:  Whit- 

'  First  Nat.   Bank  v.  Lamon,  130  ney  v.  Cammann,  137  N.  Y.  342 ;  a.  c. 

N.  Y.  366;  s.  c.  29  N.  E.   Eep.   321 ;  18  N.  Y.  St.  Kep.  200. 
8  N.  Y.  Supp.  444 ;  29  N.  Y.  St.  Eep.  '  Gold  v.  Glyne,  134  N.  Y.  262 ;  s.  c. 

181.  48  N.  Y.  St.  Eep.  770;  31  N.  E.  Eep. 

*  Van  Amburgh  v.  Baker,  81  N.  Y.  980 ;  17  L.  E.  A.  767. 
46.  •  Losee  v.  BuUard,  79  N.  Y.  404. 
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■of  his  office  had  expired,  and  before  the  debt  in  favor  of  the 
plaintiff  was  contracted  by  the  corporation,  the  trustee  filed 
his  petition  in  bankruptcy,  including  in  his  list  of  assets  his 
shares  of  stock  in  the  corporation,  and  was  adjudged  a  bank- 
rupt, and  assigned  and  delivered  his  shares  to  the  assignee 
And  received  his  discharge,  and  that,  after  the  filing  of  the 
petition  in  bankruptcy,  he  had  no  connection  with  the  cor- 
poration,—  has  been  held  a  good  defense  to  an  action  to 
charge  him  under  the  New  York  statute.^ 

§  4229.  Need  not  State  how  mucli  Capital  Paid  in  Casb 
and  how  much  in  Property.  —  It  was  at  one  time  supposed 
that  the  clause  of  the  statute  requiring  the  report  to  state  "the 
amount  actually  paid  in"  of  the  capital,  required  it  to  state 
how  much  was  paid  in  in  cash  and  how  much  in  property.'' 
But,  proceeding  on  the  ground  that  the  statute,  being  penal, 
is  to  be  strictly  construed,^  the  court  of  appeals  of  that  State, 
two  judges  dissenting,  held  that  no  liability  attaches  for  fail- 
ing so  to  state  in  such  a  report.*  A  statement  in  an  annual 
report,  that  the  "  capital  stock  had  been  paid  up  in  full,"  is 
sufficient  to  comply  with  this  requirement.^ 

§  4230.  What  is  a  Signing:  "  by  a  Majority  of  the  Trustees." 

The  statutory  requirement  that  the  report  be  signed  "by  a 
majority  of  the  trustees"  is  complied  with  by  the  report  being 
signed  by  a  majority  of  the  acting  or  de  facto  trustees,  although 
the  number  of  trustees  composing  the  board  may  have  been 
irregularly  reduced  from  a  larger  number,  so  that  the  trustees 

1  Philadelphia  &c.  Co.  v.  Hotch-  '  Bonnell  v.  Griswold,  80  IST.  Y.  128 
kiss,  82  N.  Y.  471.  (Folger  and  Earl,   JJ.,   dissenting); 

2  Accordingly,  the  following  state-  reaffirmed  in  Whitaker  v.  Masterton, 
ment   was    held    to     be    defective :  106  N.  Y.  277. 

^'Amount  of  capital  stock,  of  which  ^  Bonnell  i).  Griswold,  80  N.  Y.  128. 

all  but  five  shares  were  issued  for  the  That  an  omission  of  the  names  of  the 

purchase  of  property  necessary  for  owners  of  stock  in  the  company  will 

the  business  of  the  association,  and  not  render  the  officers  personally  lia- 

such  live   shares  have  been  paid  in  ble,' — see    Walton   v.    Goodwin,    58 

full,  $15,000."    Glen  Falls  Paper  Co.  Hun  (N.  Y.),  87 ;  s.  c.  S3N.  Y.  St.  Eep. 

V.  White,  18  Hun  (N.  Y.),  214.  886;  11  N.  Y.  Supp.  391. 
"  Ante,  §  4164. 
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signing  the  report  do  not  constitute  a  majority  of  this  theo- 
retical or  de  facto  board.  The  governing  principle  is  that, 
the  stockholders  acquiescing,  the  validity  of  the  constitution 
of  the  board  of  trustees  cannot  be  questioned  collaterally  by  a 
creditor — especially  in  an  action  for  a  penalty — when  to  do 
so  would  not  only  in  effect  invalidate  all  the  acts  of  the  board, 
but  also  work  a  forfeiture  of  the  franchises  of  the  corporation. 
So  held  where  the  board,  by  an  action  plainly  irregular,  had 
been  reduced  from  twelve  to  nine  members,  and  the  report  was 
signed  by  six  only;  and  it  was  competent  for  the  stockholders 
to  fix  the  number  of  the  board  at  any  number  as  low  as  three.* 
But  where  the  certificate  of  incorporation  was  signed  by  seven 
trustees,  and  the  annual  report,  filed  within  a  year,  was  signed 
by  two  only,  and  the  corporate  records  did  not  show  the  res- 
ignation of  the  others,  it  was  held  that  the  report  did  not 
satisfy  the  requirement  of  the  statute,  and  that  the  other  trus- 
tees were  not  relieved  from  liability  for  the  corporate  debts.^ 
It  will  be  recalled  that  the  statute  requires  that  the  report 
shall  be  signed  "  by  the  president  a,nd  suna^ority  of  the  trus- 
tees." Where  only  a  bare  majority  of  the  trustees  sign,  and 
one  of  them  is  president,  this  satisfies  this  requirement.' 

§  4231.  Verification.  —  A  sworn  statement  of  the  president 
that  the  report  is  "true  to  the  best  of  his  knowledge  and 
belief,"  is  a  sufiicient  verification.* 

§  4232.  Sigrningr. — The  annual  report  must  be  signed  by 
the  trustees;  a  signing  of  the  trustees'  names  by  the  secretary 
and  a  verification  by  him  will  not  do.^ 

§  4233.  Further  of  the  Construction  of  the  New  York  Man- 
ufacturing   Act.  —  The    statute  makes   the    trustees    liable    for 

>  Wallace  v.  Walsh,  125  N.  Y.  26 ;  (N.  Y.),  450 ;  ».  c.  67  How.  Pr.  (N.  Y.) 

s.  c.  11  L.  E.  A.  166;  9  Eail.  &  Corp.  204. 

L.  J.  163;  34  N.  Y.  St.  Eep.  426;  25  '  Brand  v.  Godwin,  29  N.  Y.  St. 

N.  E.  Eep.  1076;  affirming  «.  c.  '52  Bep.  143 ;  «.  c.  8  N.  Y.  Supp.  339. 
Hun  (N.  Y.),  328;  23  N,  Y.  St.  Eep.  *  Glen  Falls  Paper  Co.  v.  White,  18 

641 ;  5  N.  Y.  Supp.  351.  Hun  (N.  Y.),  214. 

^  Westerfield  v.  Eadde,  12   Daly  *  Bolen  v.  Crosby,  49  N.  Y.  183. 
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"  existing  debts  "  in  case  of  neglecting  to  comply  with  its  provisions. 
This  means  debts  due  and  payable  at  the  time  the  penalty  attaches, 
and  it  does  not  include  a  promissory  note  not  due  until  after  default,* 
The  fact  that  the  company  is  closing  up  its  affairs  and  has  ceased 
to  do  business  does  not  excuse  the  omission  to  file  the  report;  nor 
does  the  fact  that  the  creditor  claiming  the  advantage  of  the  statute 
is  a  stockholder,  cognizant  of  the  financial  condition  of  the  com- 
pany.' But  it  is  otherwise  where  the  creditor  is  himself  a  trustee 
of  the  corporation;  he  cannot  enforce  against  his  co-trustee  a  for- 
feiture for  a  wrong  in  which  he  himself  has  participated.'  The 
obligation  to  make  and  file  this  report  and  the  consequent  liability 
do  not  attach  to  a  trustee  by  virtue  of  the  mere  fact  that  he  has 
been  elected  as  such;  there  must  be  evidence  of  an  express  or 
implied  acceptance  of  the  office.'  But  one  who  has  assumed  the 
character  of  trustee  cannot  escape  the  liability  on  the  plea  that  he 
was  not  legally  elected.'  The  debt  for  which  the  trustees  may  be 
rendered  liable  because  of  the  omission  of  the  duty  required  by  the 
statute,  must  be  a  valid  debt  as  against  the  corporation.  If  the 
obligation  was  fraudulently  imposed  upon  the  corporation,  there  is 
no  personal  liability;'  and,  in  general,  the  directors  may  set  up,  in 
a  proceeding  against  them  to  enforce  this  liability,  any  defense  to 
which  the  original  indebtedness  was  subject.'  Only  the  trustees 
who  are  guilty  of  the  negligence  are  liable.*  The  liability  does  not 
extend  to  their  successors  in  ofBce.'  The  defendant  in  such  a  pro- 
ceeding is  entitled  to  prove  that  the  enterprise  of  the  contemplated 
company  was  abandoned  before  its  formation;  that  no  papers  were 
filed;  that  he  surrendered  his  stock,  and  notified  the  acting  presi- 
dent that  he  would  have  nothing  to  do"  with  it,  and  that  in  fact  he 
had  no  further  connection  with  it."  Where  a  judgment  was  recov- 
ered on  a  four  months'  draft  of  the  corporation,  dated  November  3, 
1877,  and  the  corporation  failed  to  file  the  report  required  by  the 
statute  in  the  following  January,  it  was  held  that  the  judgment 
creditor  could  maintain  an  action  to  enforce  the  liability  of  the  pres- 

'  Nimmons  v.  Hennion,  2  Sweeny  '  Jones  v.  Barlow,  62  N.  Y.  202. 

(N.  Y. ) ,  663.  "  Boughton  ti.  Otis,  29  Barb.  (N.  Y. ) 

"  Sanborn  v.  Lefferts,  58  N.  Y.  179.  196. 

'  Easterly  v.  Barber,  65  N.  Y.  252.  »  Shaler  &c.  v.  Bliss  Co.,  34  Barb. 

»  Cameron  v.   Seaman,   69  N.  Y.  (N.  Y,)  309;  i.  c.   affirmed,  27  N.  Y. 

396 ;  s.  c.  25  Am.  Eep.  212.  297. 

'  Easterly  v.  Barber,  65  N.  Y.  252.  '»  DeWitt  v.  Hastings,  69  N.  Y.  518. 

•  Adams  v.  Mills,  60  N.  Y.  533. 
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ident.'  The  directors  are  not  exonerated  by  filing  a  report  on  the 
twenty-eighth  day  of  the  preceding  December,  the  statute  requiring 
it  to  be  filed  within  twenty  days  from  the  first  day  of  January."  It 
is  not  enough  that  the  report  be  made  out  and  ready  to  file  within 
twenty  days  from  the  first  of  January;  it  must  be  actually  filed 
within  that  time,  and  the  time  when  it  was  made  out  and  got  ready  to 
be  filed  is  immaterial,  so  that  it  contains  a  truthful  statement  of  the 
facts  required  by  the  statute,  as  of  that  date.'  Where  money  was 
loaned  to  the  corporation  in  1873,  for  the  recovery  of  which  a  cause 
of  action  accrued  in  1874  in  consequence  of  the  failure  of  the  direct- 
ors to  file  the  statutory  report  in  that  year,  and  there  was  another 
default  in  1875,  and  the  action  was  commenced  under  the  statute  in 
March,  1877,  it  was  held  not  a  good  objection  that  the  cause  of 
action  accrued  in  1874,  when  made  for  the  first  time  after  the  trial 
had  taken  place.*  On  the  trial  of  such  an  action,  the  defense  that 
the  omission  to  file  the  report  was  in  consequence  of  the  advice  of 
the  plaintiff,  given  on  the  ground  that  the  filing  of  the  report  would 
hurt  the  credit  of  the  corporation,  which  -wan  at  the  time  largely 
indebted,  should  be  submitted  to  the  jury.'  The  statute  of  limitations 
runs  in  favor  of  the  trustees  from  the  time  of  each  particular  failure, 
and  a  subsequent  failure,  or  a  successive  number  of  subsequent 
failures,  does  not  operate  to  extend  the  time  within  which  suit  may 
be  brought  against  them.*  It  seems  that  a  trustee,  whose  term  of 
office  expired  before  the  contracting  of  the  debt,  will  not  be  liable, 
unless  the  plaintiff  proves  that  he  held  over;  and  the  fact  of  his 
holding  over  will  not   be  •presumed.'' 

'  South  2Srorwalk  Bank  v.  Fenton,  °  Cornell  v.  Eoach,  9  Abb.  N.  Cas. 

23  Hun  (N.  Y.),  309.  (N.   Y.)   275;   Loaee  v.  Bullard,    79 

"Cincinnati     Cooperage     Co.     v.  N.   Y.  404;  distinguishing  Boughton 

O'Keefe,  44  Hun  (N.  Y.),  64.  v.  Otis,  21  N.  Y.  261.    See  also  Mer- 

^  Butler  V.  Smalley,  101  N.  Y.  71.  chants'  Bank  v.  Bliss,  35  N.  Y.  412. 

*  Duckworth  v.  Eoach,  81  N.  Y.  '  Philadelphia  &c.  Co.  v.  Hotch- 
49.  For  a  failure  of  the  report  of  kiss,  82  N.  Y.  471.  What  corpora- 
trustees  of  a  manufacturing  corpora-  tions  are  within  the  provisions  of  this 
tion  to  comply  with  both  N.  Y.  Laws  statute :  Allen  v.  Clark,  49  N.  Y.  St. 
1848,  ch.  40,  and  1853,  ch.  333,  the  Eep.  175;  s.  c.  21  N.  Y.  Supp.  338. 
trustees  become  liable  for  all  the  debts  That  the  publication  in  an  obscure 
of  the  company,  as  provided  by  sec-  paper  of  limited  circulation  does  not 
tion  12  of  said  chapter  40.  Blake  v.  comply  with  the  statute,  but  renders 
Wheeler,  18  Hun  (N.  Y.),  496.  the  trustees  liable :  Whitney  v.  Cam- 

'  Carraher  v.  Mulligan,  28  N.  Y.  mann,  18  N.  Y.  Supp.  200.    That  the 

St.  Rep.  439.  statute  does  not  by  implication  pro- 
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§  4234.  Construction   of    Other    Statutes.  —  By  the    pro- 

visions  of  the  statute  of  Massachusetts'-  the  directors  of  every 
corporation,  forming  an  organization  under  that  act,  are 
required  to  make  annually,  in  the  month  of  January,  a  cer- 
tificate containing  a  statement  of  certain  facts  and  particulars, 
which  is  to  be  signed  and  sworn  to  by  the  president,  treasurer, 
and  a  majority  of  the  directors,  and  to  deposit  the  same  with 
the  clerk  of  the  town  or  city  within  which  such  corporation  is 
located.  By  a  subsequent  statute,  this  provision  was  so  far 
modified  that  such  certificate,  containing  the  required  state- 
ments as  to  the  condition  of  the  corporation  on  the  first  day 
of  the  month  then  next  ensuing,  may  be  made  at  any  time  in 
each  year.  Construing  this  statute,  it  is  held  that  if  the 
directors  make  and  deposit  the  proper  certificate  in  any  month 
during  the  year,  they  will  perform  the  duty  required  of  them, 
if  they  make  a  similar  certificate  at  any  time  during  the  cor- 
responding month  in  the  next  ensuing  year;  and  they  will  be 
guilty  of  no  neglect  of  duty  in  that  respect  by  failing  or 
omitting  to  make  and  deposit  a  new  certificate  until  after  the 
expiration  of  such  corresponding  month.  If  the  certificate  is 
made  and  deposited  in  any  month  during  one  year,  the 
officers  will  be  liable  for  any  debts  contracted  after  the  expira- 
tion of  the  corresponding  month  of  the  year  next  ensuing,  if 
they  should  not,  within  that  time,  have  made  and  deposited 
a  like  certificate  of  a  like  kind;  and  they  will  continue  to  be 
so  liable  for  debts  contracted  till  the  proper  certificate  is  made 
and  deposited  by  the  directors.  But  they  will  not  be  liable 
for  any  debt  contracted  during,  or  till  after  the  expiration  of 
the  whole  of  the  next  corresponding  month.^     Under  such 

hibit  &  forfeiture  of  the  charter:  People  St.  Eep.   175;  s.  c.  21  N.  Y.   Supp. 

V.  Buffalo  Stone  &c.   Co.,  131  N.  Y.  338. 

140;  s.  c.  15  L.  R.  A.  240;  42  N.  Y.  i  Mass.  Stat.  1851,  ch.  133,  §  9. 

St.   Eep.   753;    29  N.   E.   Bep.   947.  °  Bond  v.  Clark,  6  Allen  (Mass.), 

That  the  words  "  each  year"  in  the  361.    Another  statute  of  that  State 

amending  Act  of  1875,  ch.  110,  take  requires  the  filing  with  the  secretary 

the    place  of    the  word   "annually"  of  the  Commonwealth  of  semi-annual 

in  the  original  Act  of  1848,  chapter  reports  (Supp.  to  Gen.  Stats.,  vol.1., 

40,  §  12,  and  leave  the  statute  of  the  p.   810,   §   33),  and  of    any  increase 

same  import :  Allen  v.  Clark,  49  N.  Y.  (.Ibid.,  ^  34),  or  reduction  (Ibid.,  §  35), 
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statutes  a  liability  attaches  to  de  facto  directors  as  well  as 
those  who  are  such  dejure,^  in  conformity  with  a  rule  already 
stated,^  The  acting  officers  of  a  corporation  will  not  be 
allowed  to  avail  themselves  of  any  informalities  which  may 
have  taken  place  at  the  meeting  at  which  they  were  chosen,  in 
order  to  escape  the  liability  imposed  by  such  a  statute.* 
Whether  a  given  corporation  belongs  to  the  class  of  corpora- 
tions required  to  file  such  a  report,  must  of  course  be  deter- 
mined by  a  reference  to  its  charter  or  governing  statute.* 
The  annual  statement  required  of  directors  by  such  a  statute 
must  be  made  without  regard  to  whether  there  was  or  was 
not  a  stockholders'  meeting.^  The  California  statute "  requiring 
the  posting  of  itemized  accounts  and  balance-sheets  is  construed 
as  referring  to  two  separate  papers,  either  of  which  maybe 
posted.  The  detailed  statement  mentioned  in  the  statute  is 
construed  as  applying  only  to  the  itemized  account;'  so  that 
the  apparent  purpose  of  the  statute  may  be  conveniently 
evaded  by  filing  a  balance-sheet  merely.  A  "  balance-sheet,  " 
according  to  the  commercial  understanding  of  the  term, 
posted  by  the  directors  of  a  mining  corporation,  is  sufficient, 
although  it  does  not  contain  all  the  particulars  mentioned 
in  the  first  section.*  In  an  action  under  this  statute  it 
must  be  alleged  that  money  had  in  fact  been  received 
and  liabilities  incurred.  An  allegation  that  the  directors 
pretended  to  have  received  large  sums  of  money  and 
incurred  large  liabilities  is  not  sufficient.'  The  directors 
are  liable  for  the  willful  failure  of  the  superintendent  to 
make  the  reports  therein  required,  but  not  for  his  negligence 

of  capital  stock,  and  annexes  a  pen-  '  Ante,  §  3901. 

alty  for  failure.    In  the  same  State  »  Thayer  v.  New  England    Lith. 

directors  and  trustees  of    banks,   in  Steam  Printing  Oo.,  108  Mass.  523. 

winding  them  up,  and  receivers,  are  *  Cooke  v.  Pearce,  23  S.  C.  239. 

required  to  make    annual    financial  '  Ibid. 

reportSjUnder  a  penalty  of  a  forfeiture  '  Cal.  Act  of  April  23,  1880;   Cai. 

of    twenty   dollars    for    each    day's  Acts  of  1880,  p.  134. 

neglect.    Gen.   Stats.   Mass.,  p.   319,  '  Eyre   v.  Harmon,  92    Cal.  580 ; 

4§  156,  157.  t.  c.  28  Pac.  Eep.  779. 

^  Newcomb    v.    Eeed,    12    Allen  •  Ibid. 

(Mass.),  862.  •  Hewlett  v.  Epstein,  63  Cal.  184. 
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in  failing  to  make  them.*  The  statute  does  not  render  the 
directors  liable  for  each  failure  to  post  the  verified  balance 
sheet  therein  required.^  Where  it  appeared  in  evidence,  in 
an  action  under  the  statute,  that  a  director  and  stockholder, 
when  elected  superintendent,  served  as  such,  though  declar- 
ing that  he  would  not,  and  managed  the  business  of  taking 
out  ores  and  working  them,  it  was  held  that  a  finding  that 
the  corporaton  worked  its  mines  was  justified.'  The  mere 
fact  that  the  directors  have  not  the  information  sufficient  to 
enable  them  to  post  the  itemized  account  or  balance-sheet 
required  by  the  statute,  is  no  defense  to  such  an  action,  unless 
they  make  it  appear  that  they  could  not  obtain  the  necessary 
information.*  Where  a  right  of  action  accrues  to  a  stock- 
holder  by  reason  of  the  failure  of  the  directors  to  post  the 
itemized  account  at  the  time  required  by  the  statute,  it  is  not 
avoided  by  posting  it  at  a  subsequent  time,  although  before 
an  action  is  actually  commenced.^ 

§  4235.  Filing  a  False  Report  not  Equivalent  to  Filing 
No  Keport. — Where  the  proceeding  is  instituted  under  a  stat- 
ute making  directors  liable  for  failure  to  file  a  stated  report, 
the  allegations  of  the  complainant  are  not  made  good  by 
proving  that  they  filed  "&  report  which  was  false.  The  reason 
is,  that  the  statute,  being  penal,  must  be  strictly  pursued,  and 
that  if  the  creditor  would  charge  the  directors  with  filing  a 
false  report,  he  must  frame  his  complaint  under  the  branch 
of  the  statute  which  makes  them  liable  in  case  the  report 
which  they  file  is  false,  and  he  must  allege  in  substance  that 
the  signers  of  it  did  so,  knowing  its  statements  to  be  false  and 
with  a  fraudulent  intent."     In  like  manner,  the  penalty  im- 

'  Eyre  v.  Harmon,  supra.  of  an  itemized  balance-sheet  imposed 

»  Loveland  v.  Garner,  71  Cal.  541.  by  the  OaUfornia  Act  of  March  SO, 

'  Beal   V.  Osborne,    72  Cal.  305;  i574,  upon  directors  of  all  corporations 

s.  c.  13  Pac.  Rep.  871.  formed  for  that  purpose,  by  the  fact 

*  Schenck  v.  Bandmann,  81   Cal.  that  it  has  not  engaged  in  mining. 

231 ;  s.  c.  22  Pac.  Eep.  654.  Francais  v.  Somps,  92  Cal.  503 ;  s.  c. 

"  Ibid.    A  director  of  a  corporation  28  Pac.  Eep.  592. 

organized  for  mining  purposes  is  not  "  Mathews   o.  Patterson,   16  Col. 

relieved  from  the  making  and  posting  215 ;  s.  c.  26  Pac.  Eep.  812. 
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posed  by  the  New  York  Manufacturing  Act  of  1848,  does  not 
attach  where  a  report  is  made  and  filed  in  external  form,  com- 
plying with  the  statute,  although  some  of  its  material  repre- 
sentations may  be  untrue.  In  other  words,  a  false  report 
cannot  be  regarded  as  no  report,  but  must  be  dealt  with  under 

another  provision  of  the  statute.* 

• 

§  4236.  Publication  of  Articles  of  Incorporation  under 
Iowa  Statute.  —  The  statute  law  of  Iowa  requires  a  publica- 
tion of  the  articles  of  incorporation  before  a  newly  organized 
corporation  is  entitled  to  do  business,  and  makes  the  stock- 
holders liable  for  the  debts  of  the  corporation  if  such  publica- 
tion is  not  made.  This  statute  and  the  interpretation  it  has 
received  have  been  the  subject  of  several  adjudications  by  the 
supreme  court  of  that  State  which  are  dealt  with  in  a  former 
title.^ 

Akticle  VI.     Liability  for  Making  False  Kbpokts. 

Section  Section 

4240.  Introductory.  4248.  Defense   that   the    report  was 

4241.  Nature  of  these  statutes.  voluntary,   and  not  such  aa 

4242.  Such    statutes    penal :    strictly  required  by  the  statute. 

pursued  —  whether    enforce-     4249.  Each    report  gives   a  separate 
able  in  other  States.  cause  of  action. 

4243.  Only  those  liable  who  sign  the     4250.  Statements  of  such  a  report. 

report.  4251.  Whether  directors  so  liable  for 

4244.  Scienter:   doctrine  that  the  re-  antecedent  debts. 

port  must  have  been  willfully     4252.  Liability  to  the  creditors  collec- 
false.  tively    under    Massachusetts 

4245.  Such  willfulness  a  question  of  statute. 

fact  for  a  jury.  4253.  Director  is  an  "  oflScer." 

4246.  What  facts  sufacient  to  make     4254.  No  defense  that  the  director  is 

out  a  case.  also  a  creditor. 

4247.  What  reports  have  passed  judi-      4255.  Questions  of  procedure. 

cial  scrutiny, 

§  4240.  Introductory.  —  The  statutes  whicll  have  been  con- 
sidered in  the  previous  article,  enjoining  upon  the  directors 

1  Bonnell  v.  Griswold,  80  N.  Y.  128.  ris,  55  Iowa,  182 ;  s.  c.  7  N.  W.  Eep. 

'  Ante,  §  2977;  First  Nat.  Bank  v.  509;  Heuer  v.  Carmichael,  82  Iowa, 

Davies,  43  Iowa,  424;  Eisfeld  v.  Ken-  288;  s.  c.  47  N.  W.  Kep.  1034;  9  Eail. 

worth,  50  Iowa,  389 ;  Marshall  v.  Har-  &  Corp.  L.  J.  274. 
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and  officers  of  corporations  the  making  of  certain  reports, 
would  afford  little  security  to  the  public,  if  they  were  not  fol- 
lowed up  by  statutes  imposing  a  personal  liability  upon  them 
in  case  such  reports  are  false.  Such  statutes  exist  in  most  of 
the  States,  and  we  are  now  to  deal  briefly  with  them.  They 
are  threefold:  1.  Those  imposing  a  criminal  liability  as  for 
perjury}  2.  Those  making  the  guilty  directors  jointly  and 
severally  liable  for  the  debts  of  the  corporation.^  3.  Those 
making  them  liable  in  damages  to  any  person  injured.'     To 


^  Such  as :  Comp.  Laws  Mich.  1871, 
^  3002;  Ga.  Code  1873,  §  1474;  Gen. 
Stats.  Ky.  1879,  p.  329,  §  3  (liable  to 
the  penalties  ioi  false  swearing).  By 
the  following  they  are  guilty  of  a  mis- 
demeanor: Oal.  Penal  Code,  §  664; 
Battle's  Rev.  Stats.  N.  C,  p.  263,  §  15, 
Bright.  Purd.  Dig.  Pa.  1873,  p.  349, 
§  172;  Oomp.  Laws  Utah  1876,  p.  635, 
§  325.  See  also  Oomp.  Laws  Mich. 
1871,  §2932;  J6id.,§2954;  Eev.  Stats. 
N.  Y.  (Banks  &  Bros.,  6th  ed.,  1876), 
vol.  II.,  p.  310,  §  84  (relating  to  safety 
fund  banks);  Eev.  Stats.  Maine  1871, 
p.  ''24,  §  8;  Minn.  Stats,  at  Large,  p. 
487,  §  29;  Gen.  Laws  Oregon  1872,  p. 
419,  §  587;  Eev.  Stats.  Wis.  1878, 
§  4435.  Several  of  the  statutes  either 
enact  civil  remedies  in  the  same  sec- 
tions, or  provide  in  express  terms  that 
civil  remedies  shall  not  be  affected: 
Oomp.  Laws  Mich.  1871,  §  2932 ;  Ibid., 
§  2954;  Minn.  Stats,  at  Large,  p.  487, 
§  29;  Bright.  Purd.  Dig.  Pa.  1873, 
p.  349,  §§  174,  175. 

2  Such  as:  Eev.  Stats.  N.  Y. 
(Banks  &  Bros.,  6th  ed.,  1876),  vol.IL, 
p.  794,  §  21.  For  similar  forms,  see 
Ibid.,  p.  709,  §  15;  Ibid.,  p.  761,  §  15; 
Ibid.,  p.  763,  §  79;  Ibid.,  p.  727,  §  37; 
Ibid.,  p.  507,  §  50;  Ibid.,  p.  620,  §  12 
(gas-light  companies) ;  God.  Stats. 
Mont.  1871-72,  p.  409,  §  18 ;  Eev.  Stats. 
N.  J.  1877,  p.  187;  Eev.  Stats.  Texas 
1879,  p.  597,  art.  4134;  Tenn.  Acts 
1875,  pp.  247,   254,  260;    Col.  Gen. 


Laws  1877,  §  215.  A  statute  of  North 
Carolina  makes  them  "individually 
liable  as  sureties  for  the  company  to 
such  directors,"  etc. :  Battle's  Eev. 
Stats.  N.  0.,  p.  263,  §  15;  Minn. 
Stats,  at  Large,  p.  487,  §  29;  Oomp. 
Laws  Mich.  1871,  §  2954;  Ibid.,  §  2932. 
Some  of  the  statutes  add  the  words 
"knowing  it  to  be  false":  2  Bright. 
Purd.  Dig.  Pa.  1873,  p.  1410,  §  34; 
Gen.  Stats.  E.  I.  1872,  p.  306,  §  18; 
Eev.  Stats.  S.  0.  1873,  p.  362,  §  34. 
So  also  Eev.  Stats.  Mass.  1836,  ch.  38, 
§  17.  Another  has  added :  "  Knowing 
it  to  be  so  or  without  due  inquiry."  Gen. 
Stats.  N.  H.  1867,  p.  282,  §  14. 

'  Such  as :  Kurd's  Eev.  Stats.  111. 
1880,  p.  281,  §  21;  Col.  Gen.  Laws 
1877,  §  209.  Similarly,  Oal.  Act  Apr. 
1,  1876,  4  3;  1  Oal.  Civil  Code  1876, 
§  316;  1  Hittell's  Codes  &  Stats.  1876, 
§  5316;  Civil  Code  Dak.  Ter.,  §  409; 
Gen.  Stats.  Neb.  1873,  p.  201,  §  140. 
Other  statutes  giving  damages  for 
fraudulently  inducing  persons  to  give 
credit  to  the  corporation:  Comp. 
Laws  Ariz.  1877,  §  3139;  Gen.  Laws 
Oregon  1872,  p.  527,  §  15.  See  also  1 
Thomp.  &  Steg.  Tenn.  Stat.  1871, 
§  1489  (imposing  penalties).  A  stat- 
ute of  Michigan  relating  to  insurance 
companies  makes  the  offending  officers 
"  severally  liable  to  a  penalty  of  $500 
each" :  Oomp.  Laws  Mich.  1871, 
§  2311 ;  and  by  a  statute  of  Nebraska 
there  is  a  fine  of  $500  and  an  action 
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the  last-named  class  may  be  added  statutes  making  them  lia- 
ble for  damages  caused  by  the  publication  of  false  reports, 
prospectuses,  etc.,  voluntarily  put  forth. 

§  4211.  Nature  of  These  Statutes.  —  Statutes  of  this  kind 
are  believed  to  be  either  declaratory  of  the  common  law,  or 
else  enacted  with  the  design  of  affording  better  remedies  to 
creditors  than  those  afforded  by  the  common  law,  as  ex- 
pounded by  a  class  of  weak  and  discreditable  decisions,^ 
which  have  denied  a  remedy  to  the  party  defrauded  in  such 
cases,  on  the  ground  of  want  of  privity  with  the  directors,  or 
because  the  representations  were  not  addressed  directly  to  the 
party  defrauded  by  them,  —  thus  remanding  him  for  his 
damages  to  the  security  of  a  supposed  corporate  fund,  when 
no  such  fund  existed.  In  the  view  of  the  Court  of  Appeals 
of  Maryland,  a  judgment  obtained,  under  the  New  York 
statute,^  against' a  director  for  signing  a  false  report,  merges 
whatever  right  of  action  the  creditor  may  have  against  the 
same  person  as  a  stockholder;^  but  two  judges  dissented,*  and 
the  case  was  reversed  on  a  Federal  question.'  Aside  from 
this,  the  view  seems  quite  untenable  that  the  liability  thus 
created  should  affect  the  liability  of  the  same  person  as  a 
stockholder,  whether  arising  by  statute  or  otherwise,  saving, 
of  course,  that  he  could  not  be  required  to  pay  the  same  debt 
to  the  corporation  twice.  Such  an  offense  would  not  fall 
within  the  common-law  definition  of  perjury,  because  that 
consists  in  willfully  swearing  falsely  to  some  material  fact  in 
issue  in  a  judicial  proceeding.^  But  the  common-law  offense 
is  believed  to  be  supplemented, in  the  criminal  codes  of  most 
of  the  States, by  statutes  making  it  a  misdemeanor  willfully 
to  make  a  voluntary  and  corrupt  oath.'     Such  statutes  would, 


for  damages:  Gen.  Stats.  Neb.  1873,  191;  g.  c.  14  Am.  St.  Eep.  344;    16 

p.  201,  §  140.  Atl.  Kep.  651. 

^  See  and  compare  ante,  §§  1471,  *  Stone  and  McSherry,  JJ. 

1472,  1500,  4144,  4145.  '  Huntington  v.  Attrill,  146  IT.  S. 

'  N.  Y.  Laws  1875,  ch.  611,  §  21.  657;  ante,  §  4166. 
»  Attrill    V.  Huntington,   70    Md.  ^  2  Bish.  New  Grim.  Law,  4  1015. 

'  See  State  v.  Boland,  12  Mo.  App.  74. 
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of  course,  reach  and  punish  the  offense  of  willfully  swearing 
falsely  to  such  reports  and  statements  as  those  under  con- 
sideration. The  making  and  swearing  to  such  a  report, 
knowing  it  to  be  false,  is  also  perjury  under  a  general  stat- 
ute providing  that,  if  any  person,  of  whom  an  oath  shall  be 
required  by  law,  shall  willfully  swear  falsely,  in  regard  to  any 
matter  or  thing  respecting  which  such  oath  is  required,  such 
person  shall  be  deemed  guilty  of  perjury.^  If  such  a  report 
is  sworn  to,  not  in  positive  terms,  but  if  the  affiant  simply 
states  that  the  statements  made  in  it  are,  "  according  to  the 
best  of  his  knowledge  and  belief,  true,"  and  yet  he  knows  them 
to  be  false,  he  is  equally  guilty  of  perjury  as  though  he  had 
sworn  in  positive  terms  that  they  were  true.  But  in  order  to 
convict  of  perjury  in  such  a  case,  it  must  appear  clearly  that 
the  false  oath  was  taken  with  some  degree  of  deliberation,  and 
that  it  was  not  owing  to  mere  weakness,  or  that  it  was  not  the 
result  of  surprise  or  inadvertency;  and  although  the  books  of 
the  corporation  have  been  mutilated  to  correspond  with  the 
return,  yet  if,  discarding  the  books  entirely,  the  return  is 
substantially  true,  the  defendant  cannot  be  convicted.^ 

§  4242.  Such  Statutes  Penal:  Strictly  Pursued  —  Whether 
Enforceable  in  Other  States. — Statutes  of  this  kind  fall 
within  the  class  which  have  been  generally  regarded  as 
penal,'  and  which  the  State  courts  have  generally  refused  to 
enforce  when  enacted  by  the  Legislature  of  another  State.* 
But  the  Supreme  Court  of  the  United  States  has,  in  a  recent 
decision,  which  is  believed  to  be  both  sound  and  beneficial,' 
taken  a  step  toward  a  conclusive  settlement  of  this  question, 
by  holding  that  the  refusal  of  the  courts  of  one  State  to  give 

^  Eev.  Stats.  Mass.,  ch.  128,  §  2. 

•  Oom.  V.  Dunham,  Thach.  Or.  conflicts  of  this  kind  between  the  dif- 
Oas.  (Mass.)  519.  ferent  States  present  jFeieraZ  questions, 

'  Whitaker  v.  Masterton,  106  N.  Y.  will  be  extended  so  as  to  find  a  Fed- 

277.  eral  question  in  the  refusal  of  the 

*  Ante,  5  4166.  Compare  ante,  courts  of  a  State  to  give  due  faith  and 
4  3052.  credit  to  the  acts  of  judicial  assignees, 

'  It  is  to  be  hoped  that  the  doctrine  trustees,  and  receivers  appointed  in. 
of  this  case,  in  so  far  as  it  holds  that     other  States. 
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effect,  within  their  limits,  to  a  judgment  recovered  in  another 
State  against  the  directors  of  a  corporation, for  a  debt  of  the 
corporation,  for  which  they  are  made  liable  by  reason  of  fil- 
ing a  false  report  under  a  statute  of  the  kind  under  consid- 
eration, is  a  refusal  to  give  full  faith  and  credit  to  the  judicial 
proceedings  of  another  State,  as  required  by  the  constitution 
of  the  United  States.*  A  statute  of  the  kind  under  considera- 
tion has,  however,  been  held  to  be  a  penal  statute,  in  such  a 
sense  that  the  right  of  action  given  by  it  does  not  survive  to 
the  personal  representatives  of  a  creditor  of  the  corporation.^ 
It  is  also  subject  to  the  rule  which  applies  to  penal  statutes, 
that,  in  order  to  a  recovery  under  them,  they  must  be  strictly 
pursued;  so  that  the  state  of  facts  upon  which  the  statute  gives 
the  penalty  must  be  clearly  alleged  and  proved,  —  from  which 
it  follows  that  where  a  report  is  filed  which  is  false,  the  cred- 
itor cannot  recover  his  debt  of  the  directors,  proceeding  under 
another  section  of  .the  statute,  which  makes  them  liable  for 
the  debts  of  the  corporation  in  case  of  their  failure  to  file  the 
prescribed  report:  the  filing  of  a,  false  report  not  being  tanta- 
mount to  the  filing  of  no  report,  thus  mixing  and  confusing 
the  two  statutes.'  Where  the  statute  requires  the  filing  of  a 
certificate  or  statement  by  a  corporation,  as,  for  instance,  the 
filing  of  a  certificate  of  the  amount  of  capital  stock  paid  in,^ 
and  the  object  of  the  statute  is  not  to  afford  information  to  the 
public,  but  merely  to  enable  the  corporation  to  procure  its 
right  to  transact  business  and  to  save  its  agents  from  a 
penalty,  the  falsity  of  the  certificate  will  not  constitute  such 
fraud  or  deceit  as  will  sustain  an  action  by  a  person  who  has 
purchased  shares  of  stock  in  the  corporation  in  reliance  upon 
it,  after  having  obtained  information  of  its  contents  through 
a  search  by  his  attorney.*     But  this  decision  is  believed  to  be 

1  Huntington  v.Attrill,  146  IT.  S.  »  Ante,  i42S5;  Matthews  i).  Patter- 

657 ;  reversing  s.  c.  sub.  nom.  Attrill  v.  son,  16  Col.  215 ;  s.  c.  26  Pac.  Eep. 

Huntington,  70  Md.  191 ;  «.  c.  14  Am.  812. 

St.   Rep.   344;  16  Atl.  Eep.   651;    2  *  Mass.  Stats.  1884,  ch.  330,  ^  3. 

L.  P.  A.  779.  »  Hunnewell    v.     Duxbury,      154 

^Boykeii.  Thurber,50Hun(N.Y),  Mass.  286;  s.  c.  28    N.  E.  Eep.   267. 

259 ;  «.  c.  19  N.  Y.  St.  Eep.  881.  Effect  of  the  Pa.  Act  of  April  29, 1874, 
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unsound,  because  the  directors  or  officers  filing  the  false  cer- 
tificate must  know  that  the  public  are  liable  to  be  misled  by 
it,  and  ought  to  be  held  to  indemnify  the  public  against  the 
natural  consequences  of  their  own  fraud  and  deceit.  The 
court  proceed  upon  the  analogy  of  decisions,^  to  the  effect 
that,  in  order  to  hold  a  person  liable  for  the  consequences  of 
his  misrepresentations  on  the  ground  of  deceit,  the  misrep- 
resentations must  have  been  intended  to  influence  the  mind 
of  the  plaintifl'.'' 

§  4243.  Only  Those  Liable  Who  Sign  the  Keport. — There 
is  no  doubt  that,  under  such  statutes,  there  is  no  vicarious 
liability,  or  liability  by  representation,  but  that  only  those 
•directors  or  officers  are  liable  who  signed  the  false  report.' 

§  4244.  Scienter:  Doctrine  that  the  Keport  must  have 
"been  "Willfully  False.  —  The  weight  of  opinion  is  that  stat- 
utes making  directors  and  other  officers  of  corporations  jointly 
and  severally  liable  for  the  corporate  debts,  for  making  and 
publishing  false  reports  or  statements  of  the  condition  of  the 
company,  being  penal  in  their  nature  and  hence  to  be  strictly 
construed,*  do  not  impose  such  a  liability  unless  the  reports 
or  statements  were  willfully  false, ^ — which  fact  must  be  alleged 
or  the  complaint  will  be  demurrable.^  Such  a  conclusion  was 
«asy  under  the  statute  of  Massachusetts,'  which  contained  the 
clause  "  knowing  it  to  be  false";  there  was  not  much  difficulty 
in  holding  that,  in  order  to  charge  the  directors,  it  was  neces- 
s&vy  to  sfiow,  not  only  that  the  certificate  made  and  signed  by 

in  repealing  the  penal  provisions  of  "  Stebbins  v.  Edmands,   12  Graj' 

the  Act  of  July  18,  1863,  making  di-  (Mass.),    203;    Felker    v.    Standard 

rectors  liable  for  false  reports:  Bar-  Yarn  Co.,   148  Mass.  226;    s.   c.  22 

ber  V.  Standard  Sewer  Pipe  Co.,  5  Pa.  N.  E.  Eep.  896 ;  Pier  v.  Hanmore,  86 

■County  Ot.  293.  N.  Y.  95 ;  Pier  v.  George,  86  N.  Y.  613 ; 

1  Such  as  Fogg  v.  Pew,  10  Gray  Bonnell  v.  Griswold,  89  N.  Y.  122. 

<Mass.),  409;  s.  c.  71  Am.  Dec.  662.  «  Matthews  v.  Patterson,  16  Col. 

'  But  compare  ante,  §§  1471,  1472,  215 ;  s.  c.  26  Pac.  Eep.  812. 

1500,  4144,  4145,  4241.  '  E.  S.  Mass.  1836,  ch.  38,  §§  17, 

'  Pier  V.  Hanmore,  86  N.  Y.  95 ;  28.    For  the  present  statute  of  that 

Pier  V.  George,  86  N.  Y.  613.  State,  see  Mass.  Pub.  Stat.,  ch.  106, 

*  AnU,  4§  4164,  4242.  §  60. 
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them  as  directors  was  false,  but  that  they  knew  it  to  be  false. 
It  was  not  enough  to  prove  that  the  certificate  did  contain  the 
exact  truth  according  to  the  strict  interpretation  of  the  statute. 
It  must  be  made  to  appear  that  it  was  willfully  false  —  made 
intentionally  with  the  purpose  of  deceiving.  The  scienter,  or 
guilty  knowledge  intended  by  the  statute,  must  be  equivalent 
to  mala  fides  in  making  the  certificate.  This  conclusion 
resulted,  not  only  from  the  statute  itself,  but  also  from  the 
fact  that  it  was  penal,  and,  therefore,  to  be  strictly  construed. 
But  it  was  conceded  that  in  many  cases  it  would  be  competent 
to  infer  bad  faith  and  guilty  knowledge  from  the  fact  that  the 
statements  or  representations  contained  in  the  certificate  were 
false.^  But  it  is  more  difficult  to  conclude,  under  the  New 
York  statute,  which  omits  these  words,  that  in  order  to  sustain 
such  an  action  against  the  directoTs, bad  faith  or  a  fraudulent 
purpose  must  be  shown,  as  the  penalty  follows  an  actual,  not  a 
constructive,  falsehood;^  and  that  some  fact  or  circumstance 
must  be  shown  indicating  that  it  was  made  in  bad  faith  or  for 
some  fraudulent  purpose,  and  not  innocently  or  inadvertently.' 
Notwithstanding  the  interpretation  put  upon  that  statute  by 
the  highest  court  of  that  State,  it  is  easier  to  conclude,  having 
reference  to  the  purpose  of  the  statute  of  protecting  the  public 
from  giving  credit  to  insolvent  corporations,  that,  as  the  stat- 
ute imposes  upon  the  directors  the  duty  of  knowing,  and  as 
they  have  the  means  and  opportunity  of  knowing,  negligent 
ignorance  has  the  same  effect  in  charging  them  with  liability 
as  actual  knowledge.  Some  courts,  construing  that  statute, 
have  accordingly  taken  the  view  that  ignorance,  innocence,* 
or  absence  of  an  intent  to  defraud,^  will  be  no  defense;  and 
hence  a  director  signing  a  false  report  cannot  set  up  that  he 


1  Stebbins  v.  Edmands,  12  Gray  '  Brand  v.  Godwin,  29  N.  Y.  St. 

(Mass.),  203.    So,  under  the  present  Eep.  143. 

statute :  Felker  v.  Standard  Yarn  Co.,  *  Torbettu.  Eaton,  49  Hun  (N.  Y.), 

148  Mass.  226;  s.  c.  22  N.  E.  Eep.  896.  209;   s.  c.  17  N.  Y.  St.  Rep.  117;    1 

»  Bonnell  v.  Griswold,   89  N.  Y.  N.    Y.    Supp.    614;    Chittenden    v. 

122.  Thannhauser,  47  Fed.  Kep.  410;  s.  c. 

«  Pier  v.  Hanmore,  86  N.  Y.  95;  10  Bail.  &  Corp.  L.  J.  442. 
Pier  V.  George,  86  N.  Y.  613. 
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signed  it  in  good  faith,  under  the  advice  of  counsel,  believing 
it  to  be  true.*  Under  this  theory,  it  is  not  necessary  that  the 
director  should  know  that  the  report  is  false,  but  it  is  his 
duty  to  know  that  it  is  true;  and  the  fact  that  the  report  is 
untrue  in  any  material  representation  is  sufScient  to  charge 
him.* 

§  4245.  Such  Willfulness  a  Question  of  Fact  for  a  Jury. 

Nor  is  the  solution  of  this  question  of  interpretation  helped 
one  way  or  the  other  by  taking  into  consideration  the  further 
proposition  that  the  question  whether  such  willfullness  existed 
is,  in  an  action  at  law,  a  question  of  fact  for  a  jury.'  The 
question  is,  what  interpretation  is  to  be  put  upon  the  statute; 
not  what  branch  of  the  judicial  machinery  is  to  decide  tlie 
facts.  It  is  for  the  judge  to  interpret  the  statute,*  and,  in  a 
trial  by  jury,  to  tell  the  jury  what  it  means;  and  unless  there 
is  evidence  which,  if  believed  by  the  jury,  would  fairly  war- 
rant the  conclusion  of  willfulness  or  bad  faith,  it  will  be  error 
for  him  to  submit  the  question  to  them  at  alL 

§  4246.  What  Facts  Sufficient  to  Make  out  a  Case. — Let 

us  next  consider  some  cases  answering  the  inquiry  what  facts 
are  sufficient  to  make  out  a  case  under  such  a  statute,  or 
rather  what  state  of  evidence  is  sufficient  to  take  the  question 
to  a  jury.  Where  the  statute  enacted  that  the  officers  should 
be  liable  if  the  certificate  was  false  in  any  material  represen- 
tation, and  the  certificate  set  forth  that  the  capital  stock  had 
been  paid  in  in  cash,  whereas  in  fact  it  had  been  paid  in  in 
property  of  an  uncertain  value,  it  was  held  that  this  was  a 
material  misrepresentation,  and  the  officers  were  liable.^ 
Where  the  certificate  stated  that  the  capital  stock,  of  $2,000,- 
000,  had  been  paid  up  in  full,  and  it  appeared  that  the  whole 

»  Brand  v.  Godwin,  3  N.  Y.  Supp.  '  Pier  v.  Hanmore,  86  N.  Y.  95; 

807;  g.  c.  8  N.  Y.  Supp.  339.  Pier  v.  George,  86  N.  Y.  613;  Brock- 

'  Huntington  v.  Attrill,  118  N.  Y.  way  v.  Ireland,  61  How.  Pr.  (N.  Y.) 

365 ;  s.  c.  23  N.  E.  Eep.  544 ;  29  N.  Y.  372. 

St.  Eep.  5;    affirming  s.  c.  42  Hun  *  Thomp.  Trials,  §  1050,  et  seq, 

(N.  Y.),  459.  '  Waters  v.  Quimby,  27  N.  J.  L.  198. 
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of  the  stock  had  been  issued  to  A.  in  payment  for  certain 
mining  property,  the  value  of  which  was  speculative,  but  which 
did  not  exceed  $70,000,  of  which  fact  the  trustee  had  notice, 
it  was  held  that  the  action  was  maintainable  against  him.^  In 
another  case  it  appeared  that  A.  had  purchased  land  for 
$80,000,  paying  therefor  $8,000  in  cash,  and  giving  a  purchase- 
money  mortgage  for  the  residue;  that  the  next  year  he  con- 
veyed the  land  to  a  corporation,  of  which  he  had  in  the  mean 
time  been  elected  director,  receiving  in  payment  its  entire 
stock,  amounting  to  $700,000;  that  he  and  H.  subsequently 
subscribed  and  swore  to  a  certificate  of  full-paid  stock,  stating 
that  the  amount  of  capital  paid  in  full  was  the  sum  of  $700,000; 
it  was  held  that  a  verdict  for  the  plaintiff  was  supported  by 
the  evidence.^  So,  where _the  certificate  contained  the  names 
of  two  persons  as  stockholders  and  stated  the  amount  of  their 
stock  as  actually  paid  in,  when  in  fact  they  were  not  stock- 
holders at  all,  this  report  was  "false  in  a  material  representa- 
tion," and  the  directors  signing  it  were  liable.' 

§  4247.  What  Keports  have  Passed  Judicial   Scrutiny.  — 

Where  the  charter  of  a  manufacturing  corporation  required  a 
certificate  within  thirty  days  after  the  payment  of  the  last 
installment  of  capital  stock,  it  was  held  that  a  certificate, 
made  within  thirty  days  after  the  officers  were  satisfied  and 
had  decided  that  the  capital  was  paid  in,  was  sufficient.*  So, 
where  the  statute  required  directors  to  make  and  file  a  report 
which  should  "  state  the  amount  of  the  capital  and  proportion 
actually  paid  in,  and  the  amount  of  its  existing  debts,"  and  a 
subsequent  statute  enacted  that,  in  all  reports  of  the  company 
to  be  published,  stock  issued  in  payment  of  mines  or  other 
property  should  not  be  stated  or  reported  as  issued  for  cash 
paid  into  the  company,  but  should  be  reported  in  this  respect 
according  to  the  fact,  and  the  report  in  question  stated: — 
"  The  amount  of  the  capital  stock  of  this  company,  and  which 

1  Blake  v.  Griswold,  103  N.  Y.  429.  »  Brand  v.  Godwin,  8  N.  Y.  Supp. 

2  Huntington  v.  Attrill,   42  Hun     839;  s.  c.  29  N.  Y.  St.  Rep.  143. 

(N.  Y.),  459;  s.c.  affirmed,  118  N.  Y.  •  Waters  v.  Quimby,  27  N.  J.  L. 

365.  296. 
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has  been  issued  for  the  purchase  of  patent  rights,  and  which 
has  not  been  paid  in  cash,  is  $300,000;  amount  of  existing 
debts,  $45,393.88";  —  in  the  absence  of  express  proof  of  an 
intention  to  evade  the  statute  and  put  forth  a  false  ami 
deceptive  report,  this  was  held  a  substantial  compliance  with 
its  requirements;  although  the  language  was  admitted  to  be 
ambiguous  and  to  be  susceptible  of  a  construction  that  a  por- 
tion of  the  company's  capital  had  been  paid  in  cash.' 

§  424S.  Defeiise  that  the  JReport  was  Voluntary,  and  not 
Such  as  Required  by  the  Statute.  —  A  statute  of  New  Jersey 
requires  certain  officers  and  directors  of  certain  corporations, 
within  thirty  days  after  the  payment  of  the  last  installment 
of  the  capital  stock,  to  make,  file,  and  publish  a  certificate 
stating  the  amount  of  the  capital  so  fixed  and  paid  in  in 
cash.^  Another  section  requires  the  same  thing  to  be  done 
in  case  of  any  increase  of  the  capital  stock.'  Another  makes 
such  oSicers  and  directors,  in  case  of  a  failure  to  perform 
this  duty,  or  if  the  certificate  shall  be  untrue,  jointly  and 
severally  liable  for  all  the  debts  of  the  company  contracted 
after  the  expiration  of  the  said  thirty  days  and  before  such 
certificate  shall  be  recorded  as  aforesaid.''  Further  on  there 
is  a  section  reading  as  follows:  "  If  any  certificate  made  or 
any  public  notice  given  by  the  officers  of  any  company,  in 
pursuance  of  the  provisions  of  this  act,  shall  be  false  in 
any  material  representation,  all  the  officers  who  shall  have 
signed  the  same  shall  be  jointly  and  severally  liable  for  all 
the  debts  of  the  company  contracted  while  they  were  stock- 
holders  thereof."*     Suppose   the   directors  make,   file,   and 

'  Whitney  Arms  Co.  v.  Barlow,  63  stock  paid  in,  and  an  erroneous  state- 

N.  Y.  62;  g.  c.  20  Am.  Eep.  504.    To  ment  that  a   certain    person    was  a 

a  similar  effect  in  a  case  where  the  stockholder  will  not  render  the  offi- 

complaint  was  framed  with  a  count  cers  personally  liable,  —  see  Walton 

under  the  statute  tor  failing  to  file  a  v.  Godwin,  33  N.  Y.  St.  Eep.  886;  11 

report,  and  also  with  a  count  under  N.  Y.  Supp.  391. 

the  statute  for  filing  a  false  report,  —  '  Nix.  N.  J.  Stata.  458,  §  19. 

see  Whitaker  v.  Masterton,  106  N.  Y,  '  Ihid.,  §  20. 

277 ;  12  N.  E.  Eep.  604.    That  a  sliglit  *  Ibid.,  §  21. 

discrepancy  as  to  the  SiTaonnt  of  capital  '  Ibid.,  i  30. 
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publish  tlie  certificate  required  by  the  first  of  these  sections 
lejore  the  capital  stock  is  paid  in,  and  thereafter,  and  before 
the  capital  stock  is  paid  in,  a  debt  is  contracted,  will  they  be 
personally  liable  to  pay  such  debt?  This  question  was  seri- 
ously raised  and  discussed  at  length.  It  was  indeed  admitted 
that  the  certificate  was  false;  but  it  was  contended  neverthe- 
less that  the  defendants  were  not  liable  for  making  it,  because 
it  was  not  such  a  certificate  as  is  required  by  the  section  of 
the  statute  first  quoted.  That  section  required  a  certificate  to 
be  made  within  thirty  days  after  the  last  installment  of 
capital  stock  should  be  paid  in;  but  the  certificate  in  question 
was  made  before  that  time.  Therefore,  it  was  contended 
that  it  was  not  such  a  certificate  aa  the  statute  called  for,  and 
there  was  no  personal  liability  upon  the  defendants  for  mak- 
ing it,  although  it  was  false.  It  was  plain  to  see  that  this 
contention,  if  allowed,  would  operate  entirely  to  defeat  the 
statute;  for  it  would  result  in  this:  if  the  last  installment  of 
stock  was  not  paid  in,  the  certificate  was  not  required  by  the 
act,  and  was  hence  not  within  the  penalty  of  the  statute, 
although  false;  while,  if  the  last  installment  was  paid  in, 
then  the  defendants  were  not  liable  because  it  would  not  be 
false.  It  is  almost  needless  to  say  that  the  court  did  not  take 
this  view  of  it,  although  one  judge  dissented.' 

§  4349.  Sacli  Report  Gives  a  Separate  Cause  of  Action.  — - 

The  filing  of  a  false  report  by  a  manufacturing  corporation  on 
successive  years  gives  rise  to  a  separate  cause  of  action  as 
to  each  year,  under  the  New  York  statute  of  1848.^ 

§  4250.  Statements    of   Such    a    Keport.  —  In  the  annual 
statement  of  the  assets  of  the  corporation  required  by  the 

*  "Waters  v.  Quimby,  27  N.  J.  L.  their  default  in  filing  and  publishing 
296.  It  was  also  held  that  the  pen-  the  certificate  required,  and  the  lat- 
alty  given  by  the  nineteenth  section  ter  making  them  liable  for  the  pay- 
was  prospective,  while  that  given  by  ment  of  debts  accruing  before  the 
the  thirtieth  section  was  retrospect-  making  of  the  false  certificate, 
ive ;  the  former  making  the  direct-  '  Anderson  v.  Speers,  58  How  Pr, 
ors  liable  for  debts  contracted  after  (N.  Y.)  68. 
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Iowa  statute,  it  is  improper  to  state  the  outstanding  accounts 
as  assets,  without  deducting  an  approximate  amount  for 
probable  losses.'  Profits  of  a  former  season  should  not  be 
stated  as  a  separate  item,  where  they  have  not  been  declared 
or  withdrawn  from  the  general  assets."  It  was  at  one  time 
held  in  the  Supreme  Court  of  New  York  that,  under  the 
Statute  of  1848  of  that  State,  relating  to  manufacturing  com- 
panies, the  directors  making  such  a  report  would  be  liable  as 
for  making  a  false  report,  unless  their  report  stated  how  much 
of  the  capital  stock  had  been  paid  for  in  cash  and  how  much 
in  property;'  but  a  later  holding  of  the  Court  of  Appeals  of 
that  State  is  to  the  effect  that  it  is  not  necessary  for  the  report 
so  to  state,  but  that  it  is  sufficient  if  it  states  the  amount  of 
the  capital,  that  it  has  all  been  paid  in,  and  then  gives  the 
amount  of  the  existing  debts.^ 

§  4251.  Whether  Directors  so  Lilable  for  Antecedent 
Debts.  —  It  has  been  recently  held  in  the  Supreme  Court  of 
New  York  that  the  Statute  of  1875  of  that  State  *  do^s  not 
make  the  directors  who  have  signed  a  false  report  liable  for 
debts  contracted  before  the  publication  of  the  report,  especially 
where  such  debts  matured  before  the  date  of  such  publication.* 
This  decision  keeps  in  view  the  policy  of  the  statute,  which  is 
to  make  directors,  who  have  published  false  reports  which  may 
have  misled  the  public  into  giving  a~ false  credit  to  the  com- 
pany, liable  for  debts  which  may  have  resulted  from  the  false 
credit  thus  created.  But  the  Supreme  Judicial  Court  of 
Massachusetts  holds  that  the  statute  of  that  State,'  providing 
that  the  officers  of  a  corporation,  who  knowingly  make  a  false 
certificate  to  be  filed  in  the  office  of  the  secretary  of  the  Com- 
jnonwealth,  "  shall  be  jointly  and  severally  liable  /or  its  debts," 

»  Hubbard  v.  Weare,  79  Iowa,  678;  s.  c.  44  N.  W.  Eep.  915. 
'  Ibid.  '  N.  Y.  Laws  1875,  ch.  611,  §  21. 

»  Pier  V.  George,  20  Hun  (N.  Y.),  «  Torbet     v.    Godwin,    62     Hun 

710.  (N.  Y.),  407;   s.  c.  42  N.  Y.  St.  Rep. 

*  Whitaker  v.  Masterton,  106 N.  Y.      323;  27  Abb.  N.  Gas.  (N.  Y.)  444 ;   17 
277;  s.  c.  12  N.  E.  Rep.  604;  8  N.  Y.      N.  Y.  Supp.  46. 
St.  Eep.  888.  '  Pub.  Stats.  Mass.,  ch.  106,  §  60. 
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applies  as  well  to  debts  existing  when  the  certificate  is  made 
as  to  future  debts.^ 

§  4252.  LiabUlty  to  tlie  Creditors  Collectively  under 
Massachusetts  Statute. — Under  the  Massachusetts  statute^ 
the  liability  is  to  all  the  creditors  as  a  class,  and  not  to  any- 
particular  creditor  who  may  conclude  to  sue.* 

§  4253.  Director  is  an  "Officer." — A  director  is  an  offi- 
cer w^ithin  the  meaning  of  the  New  York  Statute  of  1875, 
relating  to  limited  liability  companies,  which  makes  officers 
who  sign  false  reports  liable  for  the  debts  of  the  corporation,* 
especially  where,  in  case  the  directors  were  not  deemed  offi- 
cers, the  corporation  would  have  but  one  officer  who  could  sign 
the  report,  namely,  its  president.* 

§  4254.  JSo  Defense  that  the  Director  is  Also  a  Cred- 
itor.—  The  fact  that  the  director  is  a  creditor  of  the  company 
to  an  amount  exceeding  his  stock  furnishes  no  defense  what- 
ever to  this  species  of  liability .° 

§  4255.  Questions  of  Procedure.  —  Some  of  the  statutes 
provide  for  the  simultaneous  prosecution  of  actions  against 
the  offending  officers  and  against  the  company.'  One  of  them 
adds  a  provision  for  a  discovery, Vfith  the  qualification  that  the 
answer  is  not  to  be  admissible  against  the  person  "  charged 
with  any  of  the  said  misdemeanors."*  In  an  action  under 
such  a  statute  it  is  necessary  to  allege  that  the  defendant 
knew  the  report  to  be  false;'  but  it  is  not  necessary  to  plead 

1  Felker   v.    Standard  Yam  Co.,  •  Richards  v.  Crocker,  19  Abb.  N. 

148  Mass.  226 ;  s.  e.  19  N.  E.  Eep.  220.  Cas.  (N.  Y.)  73 ;  s.  c.  9 N.  Y.  St.  Rep. 

'  Pub.  Stats.  Mass.,  ch.  106,  §  60.  531. 

'  George  Woods  Oo.  v.  Storer,  144  '  Gen.  Stats.   R.   I.  1872,  p.   306, 

Mass.  399;  s.  c.  11  N.  B.  Rep.  662.  §  19;  Rev.  Stats.  S.  0.  1873,  p.  362, 

*  Brand  v.  Godwin,  3  N.  Y.  Supp.  §  35. 
807.  »  Bright.  Purd.  Dig.  Pa.  1873,  p. 

<"  Torbett  v.  Eaton,  49  Hun  (N.  Y.),  349,  §  176. 
209;  s.  c.  17  N.  Y.  St.  Eep.   117;   1  »  Ante,  §  4244;  Matthews  v.  Pat- 

N.  Y.  Supp.  614.  terson,  16  Ool.  215. 
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the  evidence  from  which  such  knowledge  is  to  be  inferred.-'  In 
an  action  to  render  directors  of  a  corporation  personally  liable 
for  signing  a  false  certificate  that  the  capital  stock  was  fully 
paid  in,  the  report  of  commissioners  appointed  to  take  subscrip- 
tions to  stock,  stating  that  a  certain  per  cent  in  cash  had  been 
paid  in,  has  been  held  competent  evidence  where  it  was  not 
shown  that  the  amount  stated  has  not  been  paid  in."  In  an 
action  under  the  New  York  Statute  of  1875,'  a  judgment  recov- 
ered by  the  plaintiff  against  the  corporation  is  not  admissible 
in  evidence  to  establish  the  debt* 


Article  VII.     Liability  for  Debts  Contracted  in  Excess 
OF  A  Prescribed  Limit. 


Section 

4259.  Introductory. 

4260.  The  making  of  such  excessive 

loans  a  misdemeanor. 

Differences  among  the  statutes 
as  to  limit  of  indebtedness. 

Loans  to  ftie  directors  them- 
selves. 

Individual     liability     imposed 
upon  what  directors. 

Extent  of  the  liability  imposed. 

To  whom  liable :  to  creditors — 
to  the  corporation  itself. 

Provisions  for  the  exoneration 
of  dissenting  directors. 
4267.  Whether  the  corporation  also 
liable  for  such  excessive  debts. 

Remedies  given  to  enforce  these 
statutes. 

Liability    both    for    excessive 
debts  and  for  deficits  occa- 
sioned by  insolvency. 
4270.  No  defense  that  the  corporation 
did  not  get  the  benefit. 


4261. 

4262. 

4263. 

4264. 
4265. 

4266. 


4268. 


4269. 


Section 

4271.  No  recovery  unless  on  a  case 

strictly  within  the  statute. 

4272.  No  defense  that  a  receiver  has 

been  appointed,  etc. 

4273.  No  defense  that  procedings  have 

not  been  taken  to   dissolve 
corporation. 

4274.  No  defense  that  another  action 

is  pending  against  defendants 
as  stockholders. 

4275.  Such  statutes  not  enforceable  in 

other  States. 

4276.  Renewals,  substitutions,  and  ap- 

plication of  part  payments. 

4277.  This  liability  extends  to  debts 

due  to  stockholders. 

4278.  Right  of  action  not  altered  by 

corporate  dissolution. 

4279.  "What    contracts    are    "debts" 

within  the  meaning  of  such 
statutes. 

4280.  Statute  of    limitations. 


'  Taylor  v.  Thompson,  66  How.  Pr. 
(N.  Y.)  102. 

»  Hatch  V.  Attrill,  118  N.  Y.  383; 
s.  c.  23  N.  E.  Rep.  549;  29  N.  Y.  St. 
Eep.  14. 

»  Laws  N.  Y.  1875,  ch.  611,  §  21. 


*  Torbett  v.  Goodwin,  17  N.  Y. 
Supp.  46;  Watson  v.  Goodwin,  17 
N.  Y,  Supp.  51;  following  Miller  ». 
White,  50  N.  Y.  137.  Compare  ante, 
§  3396,  et  seg.;  post,  §  4329. 
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§  4259.  Introductory.  —  Among  the  devices  adopted  by 
legislation  to  secure  to  the  shareholders  in  business  corpora- 
tions an  exemption  from  liability  to  pay  the  debts  of  the  com- 
pany, and  at  the  same  time  to  protect  the  public  dealing  with 
such  companies,  is  that  of  prohibiting  the  directors  from  cou- 
.tracting  debts  in  behalf  of  the  corporation  beyond  a  stated 
limit,  and  making  them  personally  liable  for  any  such  excess, 
or  imposing  other  penalties  upon  them.  Perhaps  the  sim- 
plest form  of  such  a  statute,  which  can  be  quoted  as  an  exam- 
ple of  the  others,  is  the  following  from  the  statutes  of  New 
York,  of  which  there  are  several  chapters  relating  to  different 
kinds  of  business  corporations:  "  If  the  indebtedness  of  any 
such  corporation  shall  at  any  time  exceed  the  amount  of  its 
capital  stock,  the  directors  of  such  corporation  creating  such 
indebtedness  shall  be  personally  and  individually  liable  for 
such  excess  to  the  creditors  of  such  corporation."^  Another 
form,  from  the  same  statutes,  is  slightly  different  in  respect 
of  the  words  printed  in  Italics:  "If  the  indebtedness  of  any 
such  company  shall  at  any  time  exceed  the  ataount  of  the 
capital  stock,  the  trustees  of  such  company  assenting  thereto 
shall  be  personally  and  individually  liable  for  such  excess  to 
the  creditors  of  such  company."^  A  little  attention  to  this 
statute  will  suggest  that  it  leaves  widely  open  several  doors 
for  judicial  construction.  First,  what  is  the  meaning  of  the 
expression  "  capital  stock  "  ?  Does  it  mean  simply  the  sub- 
scribed stock,  or  the  stock  subscribed  by  solvent  persons,  or  the 
stock  subscribed  and  actually  paid  in  ?  And  does  it  include 
or  exclude  stock  subscribed  and  paid  for  in  specific  property? 
Secondly,  what  will  be  the  evidence  of  the  assent  of  a  partic- 
ular director?  Will  his  assent  be  presumed  from  the  fact 
that  he  was  a  member  of  the  administration  at  the  time  when 
the  prohibited  debt  was  created  ?  Or  must  his  assent  be 
affirmatively  proved  by  the  creditor  proceeding  against  himi 
Thirdly,  is  he  liable  for  such  excess  to  any  creditor   whose 

'Rev.    Stats.    N.    Y.   (Banks    &  »  JMd.,  p.  710,  §  23.    Similarly,  see 

Bros.,  6th  ed.,  1876),  vol.  II.,  p.  794,      Ibid.,  p.  508,  §  58. 
§22. 
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debt  was  created  after  the  limit  had  been  reached,  or  is  his 
liability  to  all  the  creditors  as  a  class,  so  that  the  action 
against  him  must  be  brought  by  or  on  behalf  of  all  ?  Fourthly, 
the  debt  being  prohibited  by  positive  law,  does  it  remain 
«nforceable  against  the  corporation  in  the  absence  of  a  saving 
■clause  to  that  effect  in  the  statute  ?  Other  -questions  which 
have  arisen  under  such  statutes  will  be  suggested  by  succeed- 
ing sections  of  this  article;  but  the  solution  of  some  of  them 
is  rendered  simple  by  the  canon  of  interpretation  that  these 
statutes  are  penal  and  hence  to  be  strictly  construed} 

§  4260.  The  Making  of  Such  Excessive  Loans  a  Misde- 
meanor. —  Statutes  of  some  of  the  States  also  punish  the  mak- 
ing of  such  excessive  loans  as  a  misdemeanor." 

§  4261.  Differences  amongr  the  Statutes  as  to  Limit  of 
Indebtedness. — On  further  analyzing  these  statutes,  wide  dif- 
ferences will  be  discovered  among  them  in  respect  of  the 
amount  of  the  indebtedness  which  the  directors  are  allowed 
to  contract.  The  most  usual  limit  is  the  amount  of  the  cap- 
ital stock  actually  paid  in.°  But  statutes  are  found  fixing  it 
at  "fifty  per  cent  of  the  amount  of  its  capital  actually  paid 
in."*  Others  fix  it  loosely  at  "  the  amount  of  its  capital  stock,"* 
without  saying  whether  this  means  merely  potential  stock, 
subscribed  stock,  stock  actually  paid  in,  or  stock  paid  in  prop- 
erty as  well  as  money.  Another  fixes  the  limit  at  "the  solvent 
stock  of  such  company,"  * — implying  that  the  stock  need  not 
be  paid  in,  but  that  it  must  be  subscribed  by  solvent  persons. 

1  Ante,  §§  4164,  4242.  Stats.  S.  0.  1873,  p.  339,  §  9;  Tenn. 

»  Such  as:  Cal.  Penal  Code,  §  566.  Acts  1875,  p.  248. 
See  also  Bev.  Stats.  N.  Y.  (Banks  &  *  Ala.  Code  1876,  §  1902. 

Bros.,  6th  ed.,  1876),  p.  545,  §  77;  ^  Hurd  Eev.  Stats.  111.  1880,  p.  280, 

Comp.  Laws  Utah  1876,  p.  635,  §  327.  ^  16;  Eev.  Code  Miss.  1871,  §  2420; 

»  Eev.  Laws  Idaho,  p.  622,  §  14;  Cod.  Stats.  Mont.  1871,  p.  409,  §25; 

Rev.  Code  Md.  1878,  p.  376,  art.  7;  Eev.  Stats.  N.  Y.  (Banks  &  Bros.,  6th 

Comp.  LawsNev.  1873,  §  3402 ;  Bright,  ed.,  1876),  vol.  II., p.  794,  §  22 ;  Ibid.^ 

Purd,  Dia;.  Pa.  1873,  1080,  §  25;  Gen.  p.  710,  §  23;  Ibid.,  p.  508,  §  58;  Laws 

Stats.  E.  I.  1872,  p.  306,  §  14;  Eev.  Wyo.  1869,  p.  241,  §  22. 

•  Ind.  Stats.  1876,  p.  662,  §  25.   See  Aimen  v.  Hardin,  60  Ind.  119. 

3127 


3  Tliomp.  Corp.  §  4261.]     dirbctoks. 

Another  fixes  it  at  the  subscribed  capital  stock;*  and  this  is 
applicable  to  all  the  subscribed  capital  stock,  irrespective  of 
the  mode  of  disposition,  and  whether  it  is  paid  in  or  not.^ 
Another  fixes  the  amount  at  "twice  the  amount  of  its  capital 
stock  paid  in,  exclusive  of  deposits."'  Another  fixes  it  at- 
"  one-half  its  capital  stock  then  actually  paid  in  or  unimpaired."* 
Another  is  more  explicit,  thus:  "  The  total  amount  of  the 
debts  which  any  incorporated  company  shall  at  any  time  owe, 
whether  for  deposits  or  by  bond,  bill,  note,  or  other  contract, 
over  and  above  the  actual  deposits  with  the  said  company, 
shall  not  at  any  time  exceed  three  times  the  amount  of  the 
capital  stock  actually  paid  in."^  Another,  in  the  same  State, 
enacts:  "No  debt  or  debts  shall  be  contracted  or  incurred  by 
or  on  behalf  of  any  incorporated  railroad  company,  beyond  or 
exceeding  its  available  means  in  its  possession  under  its  con- 
trol and  belonging  to  it,  including  its  bona  fide  and  available 
stock  subscriptions,  and  exclusive  of  its  real  estate,  at  the  time 
the  same  shall  be  contracted  or  incurred,  to  pay  and  discharge 
the  same  and  all  its  debts  previously  contracted  or  incurred."* 
Another,  in  the  same  State,  drops  simply  and  vaguely  to 
"one-half  the  amdunt  of  its  capital  stock";'  and  to  ofi'set  this, 
another  in  Pennsylvania  rises  to  "  three  times  the  amount  of 
its  capital  actually  paid  in."°  Another,  in  the  same  State, 
fixes  a  low  and  vague  limit  at  "three-fourths  of  the  actual 
available  assets  of  such  company."  '  Some  statutory  draughts- 
men have  thought  it  necessary  to  exclude  the  idea  that  the 
indebtedness  referred  to  should  not  include  the  capital  stock 
itself,  which  book-keeping  has  set  down  on  the  debit  side,  —  as 
by  reciting  that  "  the  total  amounts  of  the  debts  and  liabilities 

'  Oal.  Civ.  Code,  §  309.  ing  half  the  capital  stock  and  assets. 

'  Moore  v.  Lent,  81  Oal.  502 ;  g.  c.  Niagara    Bridge  Works    v.   Jose,    59 

22  Pac.  Rep.  875.  N.  H.  81. 

'  Gen.  Stats.  Mass.,  p.  203,  §§  25, 26.  *  Rev.  Stats.  N.  Y.  (Banks  &  Bros., 

*  Gen.  Stats.  N.H.  1867,  p.  281,  H.  6th  ed.,  1876),  vol.  II., p.  399,  §  3. 
Railroad    directors,     authorized    by  ^  Ibid.,  p.  545,  §  77. 

N.  H.  Laws  1871,  ch.  83,  to  contract  '  Ibid.,  p.  446,  ^  36. 

debts  for  construction  and  equipment,  "  Bright.    Purd.    Dig.    Pa.    1873, 

are  not  liable  under  this  statute  for  p.  997,  §  288. 
debts  so  contracted,  though  exceed-  '  Ibid.,  p.  1410,  §  33. 

8128 


THEIB   STATUTOKY    LIABILITY.       [3  Thomp.  Corp.  §  4261. 

(other  than  its  capital  stock)  of  any  such  company  shall  never 
exceed  the  amount  of  its  capital  stock  actually  paid  in.'"  A 
statute  of  Rhode  Island  limits  the  indebtedness  which  banking 
companies  can  create  to  "sixty-five  per  cent  of  its  capital  stock 
actually  paid  into  said  bank."^  From  this  the  limit  mounts 
upward  in  a  statute  of  South  Carolina  to  "double  the  amount 
of  its  capital  stock  actually  paid  in,'"  and  again  sinks  in 
Vermont  to  "two-thirds  of  the  capital  stock  of  such  corpora- 
tion actually  paid  in."  *  By  the  codes  of  California  and 
Dakota  the  directors  of  corporations  are  prohibited  from  cre- 
ating debts  "beyond  their  subscribed  capital  stock."^  A 
statute  of  Iowa,*  provides  that  articles  of  incorporation  must 
fix  the  highest  amount  of  indebtedness  to  which  the  corpora- 
tion is.  to  be  at  any  time  subject,  which  must,  in  no  case, 
except  in  that  of  insurance  companies,  exceed  two-thirds  of 
the  capital  stock;  and  another  section  '  provides  that  a  failure 
to  comply  substantially  with  this  and  other  requisites  in  rela- 
tion to  organization  and  publicity  renders  the  stockholders 
individually  liable  for  the  debts  of  the  corporation.  This 
statute  is  held  to  mean  potential  or  authorized  stock,  and  not 
stock  actually  subscribed  for  at  the  time  when  the  articles  are 
filed.*  Under  a  provision  of  the  National  Currency  Act,  the 
directors  of  national  banhs  who  make  or  assent  to  the  making 
of  a  loan  to  any  one  person,  of  a  sum  exceeding  one-tenth  of 
the  capital  stock  of  the  bank,  become  personally  and  individu- 
ally liable  for  all  loss  sustained  thereby." 


'  Bright.    Purd.    Dig.    Pa.    1873,  '  Hid.,  §  1068. 

p.  1080,  5  25.  °  Sweny  v.  Talcott,  85  Iowa,  103; 

2  Gen.   Stats.  K.  I.  1872,  p.  296,  «.  c.  52  N.  W.  Eep.  106. 
§  22.  "  Bev.  Stats.  U.  S.,  §  5200 ;  Witters 

*  Eev.  Stats.  S.  0.  1873,  p.  362,  v.  Sowles,  31  Fed.  Eep.  1;  s.  c.  24 
§  33.  Blatchf.  (U.  S.)  332.    Provisions  spe- 

*  Gen.  Stats.  Vt.  1862  (Appendix  cially  applicable  to  educational  and 
1870),  p.  550,  §  43.  See  National  Bank  religious  corporations :  Eev.  Stats. 
V.  Paige,  53  Vt.  452.  N.  Y.  (Banks  &  Bros.,  6tli  ed.,  1876), 

'  iCal.  Civ.  Code,  §309;  Oiv.  Code  vol.  XL,  p.  400,  §  11;    Comp.  Laws 

Dak.  Ter.,  §  409.  Kan.  1879,  §  1176 ;  Eev.  Stats.  Texas 

«  Iowa  Code  1880,  §  1061.  1879,  p.  106,  art.  635. 
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§  4262.  Loans  to  the  Directors  Themselves.  —  As  a  cor- 
poration may  lawfully  make  a  contract  with  one  of  its  direct- 
ors/ loans  of  money  by  the  corporation  to  the  directors  are  to 
be  counted  in  determining  whether  the  limit  prescribed  by  the 
statute  has  been  reached  prior  to  the  making  of  the  particu- 
lar loan  with  which  it  is  sought  to  charge  the  directors.^  The 
National  Currency  Act  provides  that  "  the  total  liabilities  to 
any  association,  of  any  person,  or  of  any  company,  corpora- 
tion, or  firm,  for  money  borrowed,  including,  In  the  liabilities 
of  a  company  or  firm,  the  liabilities  of  the  several  members 
thereof,  shall  at  no  time  exceed  one-tenth  part  of  the  amount 
of  the  capital  stock  of  such  association  actually  paid  in."  * 
By  another  section  of  the  same  statute  "  if  the  directors  of 
any  national  banking  association  shall  knowingly  violate,  or 
knowingly  permit  any  of  the  officers,  agents,  or  servants  of 
the  association  to  violate,  any  of  the  provisions  of  this  title, 
....  every  director  who  participated  in  or  assented  to  the 
same  shall  be  held  liable  in  his  personal  and  individual 
capacity  for  all  damages  which  the  association,  its  share- 
holders, or  any  other  person,  shall  have_  sustained  in  conse- 
quence of  such  violation."  *  Under  these  statutes  there  is 
a  holding,  which  seems  entirely  untenable  if  not  unintel- 
ligible, that  the  statute  does  not  apply  as  against  a  director 
where  a  loan  is  made  to  himself,  though  it  does  apply  as 
against  his  co-directors  assenting  to  the  loan.  The  theory  of 
the  case  is,  that  the  director  who  procured  the  loan  for  him- 
self stands  liable  as  a  simple  debtor.'  But  tliis  interpreta- 
tion cannot  possibly  be  sound,  because  a  director  violates  hia 
duty  in  assisting  in  the  making  of  a  loan  to  himself  where 
the  statutory  limit  has  been  passed,  even  more  than  in  mak- 
ing it  to  a  third  person,  and  the  theory  which  remits  him  to 
the  position  of  a  simple  debtor  destroys  that  part  of  the 
statute  *  which  makes  him  liable  to  the  "  shareholders  or  any 


'  Ante,  i  4059.  *  Ibid.,  §  5239. 

»  Thacher  v.  King,  156  Mass.  490;  *  Witters  v.  Sowles,  31  Fed.  Eep. 

«.  c.  31  K.  E.  Rep.  648.  1;  «.  c.  24  Blatchf.  (U.  S.),  332. 
'  Eev.  Stats.  U.  S.,  §  5200.  •  Eev.  Stats.  V.  S.,  §  5239. 
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other  person,"  sustaining  injury  in  consequence  of  such 
Tiolation.  On  the  other  hand,  the  director  violating  the 
statute  by  receiving  the  prohibited  loan  cannot,  if  he  is 
•otherwise  a  creditor  of  the  corporation,  have  the  remedy 
against  the  directors  provided  for  by  the  statute,  because  that 
would  give  him  a  remedy  for  his  own  wrong.'  So,  under  a 
statute  of  New  Hampshire,''  providing  that  no  stockholder 
who  consented  to  the  creation  of  a  corporate  debt  in  excess 
4i{  the  statutory  limit  "  shall  recover  against  any  corporation 
who  did  not  ....  consent  thereto,"  a  stockholder  to  whom 
the  corporation  became  immediately  and  originally  indebted  in 
excess  of  the  statutory  limit,cannot  recover  against  stockhold- 
ers who  did  not  consent  to  the  creation  of  the  indebtedness.' 

§  4263.  Individual  Iiiability  Imposed  upon  "What  Directors. 

A  further  analysis  of  these  statutes  will  show  a  considerable 
difference  among  them  as  to  the  designation  of  the  directors 
apon  whom  this  individual  liability  is  imposed.  By  the  lan- 
guage of  one  of  them,  "if  such  debts  and  liabilities  at  any  time 
exceed  such  amount,  the  directors,  who  were  such  at  the  time 
such  excess  of  debt  was  created,  are  jointly  and  severally  lia- 
ble for  such  excess,  unless  it  is  shown  that  they  voted  against 
the  contracting  of  such  debt  or  liability."^  By  another, 
"trustees,  under  whose  administration  this  provision  is  vio- 
lated, are  jointly  and  severally  liable  to  the  corporation  or 
creditors  for  the  excess."  ^  By  another,  "  every  ofl&cer,  agent, 
or  stockholder  of  any  railroad  company  who  knowingly 
assents  to  or  has  any  agency  in  contracting  any  debt  by  or 
on  behalf  of  such  company,  unauthorized,"  etc.,  "is  guilty  of 
a  misdemeanor."*  By  others,  the  liability  is  imposed  upon 
"the  directors  and  officers  of  such  corporation  assenting 
thereto."^     By  another,  "the  directors  ....  shall   be  liable 

»  Thacher  v.  King,  156  Mass.  490;  "  Eev.  Laws  Idaho,  p.  622,  §  14, 

».  e.  31  N.  E.  Eep.  648;  ante,  §  4186.  condensed. 

«  Gen.  Laws  N.  H.,  ch.  149,  §  15.  »  Oal.  Penal  Code,  ^  566. 

»  Connecticut  River  Bank  v.  Fiske,  '  Hurd  Eev.  Stats.  III.  1880,  p.  280, 

€2  N.  H.  178.  §  16;  Cod.  Stats.  Mont.  1871,  p.  409, 

*  Ala.  Code  1876,  §  1902.  §  25;   Rev.  Stats.  N.  Y.  (Banks  & 
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in  their  individual  property  for  any  debt  they  may  contract 
over  and  above  the  solvent  stock  of  the  company."^  By 
others,  the  liability  is  imposed  upon  the  directors  "under 
whose  administration  it  happens."*  By  another,  the  liability 
is  imposed  upon  "the  directors  who  contracted  such  debts";* 
by  another,  "the  directors  of  such  corporation  creating  such 
indebtedness";*  in  another,  "the  directors  under  whose 
administration  the  same  may  have  happened,  except  those 
who  may  have  caused  their  dissent  therefrom  to  be  entered  at 
large  on  the  minutes  of  the  said  directors  at  the  time,  and 
except  those  who  were  not  present  when  the  same  did  hap- 
pen."* By  another,  "  every  officer,  agent,  or  stockholder  of 
said  company,  who  shall  knowingly  assent  to,  or  have  any 
agency  in  contracting  or  incurring  any  debt  in  violation  of 
the  provisions  of  this  section,  shall  be  personally  and  indi- 
vidually liable  to  pay  such  debt."®  By  another,  "the  direct- 
ors and  oflScers  contracting  the  same,  or  assenting  thereto."^ 
By  another,  "the  directors  for  the  time  being  shall  forfeit 
$1,000  each."'  By  another,  "if  they  do  contract  debts  for  a 
larger  amount,  they  shall  be  individually  liable  for  the  same 
after  the  means  of  the  corporation  are  exhausted."  ° 

§  4264.  Extent  of  the  Iiiability  Imposed. — Nearly  all  the 
statutes  make  the  directors, upon  whom  the  liability  is  imposed, 
liable  for  the  excess  of  debts  contracted  beyond  the  prescribed 
limit."     Most  of  the  statutes  use  such  language  as  "  shall  be 

Bros.,  6th  ed.,  1876),  vol.  II., p.  710,  '  Eev.  Code  Miss.  1871,  §  2420. 

§  23 ;  Ibid.,  p.  508,  §  58 ;  Ibid.,  p.  446,  *  Eev.  Stats.  N.  Y.  (Banks  &  Bros., 

§  36;  Tenn.  Acts  1875,  p.  248;  Gen.  6th  ed.,  1876),  vol.  II.,p.  794,  §  22. 

Stats. Vt.  1862  (Appendix  1870),  p.  550,  "  Ibid.,  p.  399,  §  3. 

§  43;  Laws  Wyo.  1869,  p.  241,  ^  22.  «  Ibid.,  p.  545,  §  77. 

1  Ind.  Stat.  1876,  p.  622,  §  25.  '  Bright.    Purd.    Dig.    Pa.    1873, 

2  Rev.  Stats.  Me.  1871,  p.  410,  ^  40.  p.  997,  §  288;  Ibid.,  p.  1080,  §  25. 
Similarly,  Eev.  Code  Md.  1878,  p.  376,  '  Gen.   Stats.  E.  I.  1872,  p.  296, 
art.  7 ;  Gen.  Stats.  Mass.,  p.  203,  §  27 ;  §  25. 

Oomp.  Laws  Nev.  1873,  §  3402 ;  Bright.  '  Eev.  Stata.  Tex.  1879,  p.  106,  art. 

Purd.  Dig.  Pa.  1873,  p.  440,  §  33 ;  Gen.  635. 

Stats.  E.  I.  1872,  p.  306,  §  14;  Ibid.,  ^^  Kurd's  Eev.  Stats.  1880,  p.  280, 

p.  276,  §  22;  Eev.  Stats.  S.  C.  1873,  ^  16;  Eev.  Stats.  Me.  1871,  p.   410, 

p.  339,  5  9;  Ibid.,  p.  362,  ^  33.  (,  40;  Gen.  Stats.  Mass.,  p.  203,  §  27; 
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liable  for  such  excess";  but  some  of  them  vary  the  language 
by  saying  in  form  that  the  directors  who  assent  to  the  con- 
tracting of  debts  beyond  the  prescribed  limit  "  shall  be  liable 
Jor  the  same";  *  or  liable  for  any  debt  they  may  contract  over 
and  above  the  prescribed  limit.''  Some  of  them  make  their 
liability  in  terms  analogous  to  that  of  guarantors,  by  adding 
some  such  expression  as  "  after  the  means  of  the  corporation 
are  exhausted." '  Some  statutes  say:  "And  in  case  of  any 
excess,  the  directors,  under  whose  administration  it  shall 
happen,  shall  be  jointly  and  severally  liable,  to  the  extent  of 
such  excess,  for  all  the  debts  of  the  company  then  existing, 
and  for  all  that  shall  be  contracted,  as  long  as  they  shall 
respectively  continue  in  oflBce,  and  until  the  debts  shall  be 
reduced  to  the  amount  of  the  capital  stock  of  such  company 
paid  in."*  Another  statute  enacts  that  "  the  directors  for  the 
time  being  shall  forfeit  $1,000  each,  and  the  charter  of  such 
bank  shall  thereupon  be  declared  null  and  void."^  It  has  been 
held,  under  a  New  York  statute,  which  makes  directors  jointly 
and  severally  liable  to  the  corporation,  in  case  the  indebted- 
ness shall  exceed  three  times  the  amount  of  the  capital  stock 
actually  paid  in,  and  to  the  creditors  thereof  in  the  event  of  a 
dissolution  of  the  corporation, — that  the  liability  of  the  direct- 
ors is  not  restricted  to  those  debts  which  were  contracted  or 
remained  unpaid  while  the  excess  of  indebtedness  existed, 
but  attaches  to  any  debt  of  the  corporation,  in  case  it  shall 
appear,  upon  investigation,  that  at  any  time  there  has  been  an 

Eev.  Code  Miss.  1871,  §  2420;  Cod.  550,  §  43;  Laws  Wyo.  1869,  p.  241, 

Stats.  Mont.  1871,  p.  409,  §  25 ;  Comp.  §  22. 

Laws  Nev.  1873,  §   3402 ;  Eev.  Stats.  '  Rev.  Code  Md.  1878,  p.   376,  art. 

N.  Y.  (Banks  &  Bros.,  6th  ed.,  1876),  7;  Rev.  Stats.  Tex.  1877,  p.  106,  art. 

vol.  11.,  p.  399,  §  3 ;  Ibid. ,  p.  794,  §  22 ;  635. 

Ibid.,  p.  710,  §  23 ;  Ibid.,  p.  508,  §  58 ;  "  Ind.  Stats.  1876,  p.  662,  §  25. 

Ibid.fv  545,  §  77;  Ibid.,  p-  446,  §  36;  '  Oomp.  Laws  Kan.  1879,  §  1176; 

2  Bright#Purd.  Dig.  Pa.  1873,  p.  997,  Eev.  Stats.  Tex.  1877,  p.  106,  art.  635. 

4  288;  Ibid.,  p.   1410,  §  33;  Ibid.,  p.  *  Gen.   Stats.   R.  L   1872,  p.  306, 

1080,  §   25 ;   Gen.  Stats.  R.  I.  1872,  §  14.    So  nearly.  Bright.  Purd.  Dig. 

p.  296,  §  22;  Eev.   Stats.  S.  0.  1873,  Pa.  1873,  p.  1410,  ^  33;  Eev.  Stats. 

p.  339,  §  9 ;  Eev.  Stats.  S.  C,  p.  362,  S.  C.  1873,  p.  362,  §  33. 

4  33;  Tenn.  Acts  1875,  p.  248;  Gen.  "  Gen.   Stats.   E.  I.  1872,  p.  296, 

Stats.  Vt.  1862  (Appendix  1870),  p.  §25. 
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excess  of  indebtedness  beyond  the  limit  fixed  by  the  statute.' 
This  view  of  such  statutes  seems  to  be  unsound.  It  ignores 
the  real  policy  of  the  statute,  which  is  the  protection  of  the 
creditors  of  the  corporation,  and  makes  it  more  highly  penal 
than  necessary  to  accomplish  its  purposes.  A  better  view  is 
that  taken  by  the  same  court  at  a  later  date,  that  the  personal 
liability  created  by  the  statute  should  be  limited  to  debts  due 
to  creditors  to  whom  such  excess  is  owing.*  It  is,  by  the  terms 
of  most  of  the  statutes  themselves,  and  by  their  manifest 
policy,  limited  to  the  amount  of  the  excess  of  the  debts  over  the 
prescribed  limit.'  Where  a  single  creditor  is  permitted  to  sue, 
he  cannot  recover  the  entire  excess  in  solido,  but  at  most  can 
recover  only  the  amount  of  his  debt  or  demand;^  and  under 
some  theories  he  can  only  recover  his  proportion  of  it.*  On 
the  other  hand,  where  the  liability  was,  as  it  is  described  in 
the  simplest  forms  of  these  statutes,  "  for  the  excess,"  an  inter- 
pretation has  been  fallen  into  which  assimilates  their  liability 
to  that  of  guarantors  of  final  payment,  which  is  believed  to 
comport  best  with  the  real  policy  of  all  such  statutes,  by  hold- 
ing that  the  effect  of  the  statute  is  to  make  the  directors  indi- 
vidually liable  for  such  specific  debts  only  as  were  contracted 
with  their  assent  in  excess  of  the  paid-up  capital,  and  which 
remained  unpaid  after  the  exhaustion  of  the  corporate  assets.* 
But  where  the  charter  of  a  bank  provided  that  in  case  of  an 
overissue  of  bills,  the  directors  under  whose  administration 
it  should  happen  should  be  liable  for  the  same,  in  their  pri- 
vate and  individual  capacities,  and  also  that  the  stockholders 
should  be  ultimately  liable  for  the  redemption  of  all  the  bills 
issued,  the  liability  of  the  stocJcholders  for  such  excess  was  not 
secondary  and  collateral  to  that  of  the  directors,-so  as  to 
require  their  personal  liability  to  be  first  exhausted.''     In  some 

'  Tallmadge  v.  Fishkill  Iron  Co.,  4  '  Anderson    v.    Spears,  ^1    Hun 

Barb.  (N.  Y.)  382.  (N.  Y.),  568;  s.  c.59How.P*  (N.  Y.) 

'  Patterson  v.  Eobinson,  37  Hun  421. 

(N.  Y.),  341.  «  Allison  v.  Coal  Co.,  87  Tenn.  60 ; 

'  Sturges  V.  Burton,  8  Ohio  St.  215 ;  s.c.9  S.  "W.  Eep.  226 ;  4  Rail.  &  Corp. 

s.  c.  72  Am.  Dec.  582.  L.  J.  559. 

*  Moultrie  v.  Smiley,  16  Ga.  289.  '  McDougald  v.  Lane,  18  Ga.  444. 
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cases  the  draughtsmen  of  such  statutes  have  thought  it  neces- 
sary to  negative,  in  express  terms,  the  conclusion  that  a 
debt  for  which  the  directors  are  rendered  so  liable  includes 
the  indebtedness  of  the  corporation  for  its  capital  stock;  but, 
in  the  absence  of  such  clauses,  a  judicial  decision  would 
hardly  be  necessary  to  establish  that  the  indebtedness  referred 
to  in  such  statutes  does  not  include  the  theoretical  indebtedness 
of  the  corporation  to  its  own  stockholders  for  their  stock.' 

§  4265.  To  Whom  lilable:  To  Creditors  —  to  the  Corpora- 
tion Itself.  —  Most  of  these  statutes  simply  make  the  directors 
contracting  such  excessive  debts,  liable  therefor  to  the  credit- 
ors of  the  company,^  meaning,  of  course,  to  the  persons  in 
whose  favor  such  debts  were  contracted.  In  some  cases  it  is 
not  distinctly  so  expressed;'  but  in  such  cases  the  implica- 
tion of  course  is,  that  they  are  liable  to  creditors;  because 
when  it  is  said  that  a  man  is  liable  for  a  debt,  the  meaning  is 
that  he  is  liable  to  the  person  to  whom  the  debt  is  due.  Some 
of  the  statutes  have  declared  a  liability  to  the  corporation  as 
well  as  to  its  creditors.  Thus,  a  statute  of  South  Carolina 
uses  this  language:  "And  in  case  of  excess  the  directors  in 
whose  administration  it  shall  happen  shall  be  jointly  and 
severally  liable  for  the  same  in  their  natural  capacities,  as 
well  to  the  directors  of  the  other  party  as  to  the  corporation."* 
So,  a  statute  of  New  York  uses  this  language:  "Shall  in  their 
individual  and  private  capacities,  jointly  and  severally,  be 
liable  for  such  excess  to  the  said  corporation,  and  in  the  event 
of  its  dissolution,  to  any  of  the  creditors  thereof,  to  the  full 

1  The  debts  referred  to  in  Cal.  Civ  p.  508,  §  58 ;  Ibid.,  p.  545,  §  77 ;  Ibid., 

Code,  §  309,  making  directors  of  cor-  p.  446,  §  36 ;  Gen.  Stats.  E.  I.  1872,  p. 

porations  personally  liable  for  debts,  296,  ^    22 ;  Tenn.  Acts  1875,  p.  248 ; 

created  beyond  their  subscribed  cap-  Laws  Wyo.  1869,  p.  241,  §  22. 
ital  stock,  do  not  include  capital  stock  '  Bright.    Purd.    Dig.    Pa.     1873, 

paid  for  corporate  property :  Moore?).  p.  997,  §  288;    Ibid.,  p.   1410,  §  33; 

Lent,  81  Cal.  502;  a.  c.  22  Pac.  Eep.  Ibid.,  p.  1080,  §  25;  Gen.  Stats.   Vt. 

875.  1862  (Appendix  1870),  p.  550,  §  43; 

^  Cod.   Stats.   Mont.   1871,  p.  409,  Ind.  Stats.  1876,  p.  662,  §  25;  Comp. 

^    25;   Eev.    Stats.    N.    Y.   (Banks  Laws  Kan.  1879,  §  1176 ;  Rev.  Stats. 

&Bros.,   6th  ed.,   1876),   vol.   II.,  p.  Texas  1879,  p.  106,  art.  635. 
794,  i  22;  Ibid.,  p.   710,  §  23;  Ibid.,  ♦  Eev.  Stats.  S.  C.  1873,  p.  339,  §  9. 
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amount  of  such  excess,  with  legal  interest  from  the  time  such 
liability  accrued."  ^  The  author  does  not  recall  any  case 
■where  the  effect  of  this  clause  making  them  liable  to  the  cor- 
poration has  been  construed.  The  corporation  presumptively 
gets  the  consideration  of  the  debt  contracted,  although  in 
excess  of  the  statutory  limit.  T>oes  the  statute  mean  that  the 
corporation  can  keep  this  benefit,  and  then,  after  having  paid 
the  debt  (or  possibly  without  having  paid  it),  turn  round  and 
sue  the  directors  and  recover  it  of  them  ?  It  is  very  difficult 
to  see  how  any  liability  can  attach  for  such  an  act,  save  to  the 
creditor  of  the  corporation  in  whose  favor  the  debt  was  con- 
tracted. Even  where  the  corporation  becomes  insolvent,  its 
assignee  or  receiver,  in  suing  to  enforce  such  a  liability  of  the 
directors,  -Would  act  in  right  of  the  creditors,  and  not  in  right 
of  the  corporation;  for  the  latter,  having  suffered  a  practical 
dissolution,  would  have  only  a  theoretical  right  at  most  in 
seeing  that  its  just  debts  were  paid.  Where,  however,  the 
liability  is  to  the  corporation  itself,  and  the  action  to  enforce 
it  is  brought  against  the  directors  by  the  corporation  or  its 
legal  representative,  the  directors  are  entitled  to  a  redvAition 
for  advances  made  by  them  to  the  company,  as  well  against  the 
demand  of  creditors  after  dissolution.as  they  would  haveagainst 
the  demand  of  the  corporation  before  dissolution.*  Where 
such  a  statute  says  that  they  shall  be  liable  to  creditors,  does 
it  mean  that  they  shall  be  liable  to  any  creditor  who  may 
elect  to  sue,  or  to  all  the  creditors  as  a  class?  Where  the 
statute  prescribes  a  remedy  in  equity,'  there  would  not  be 
much  difficulty  in  answering  the  question;  because,  by  the 
principles  of  that  forum,  such  an  action  would  ordinarily  be 
brought  by  or  on  behalf  of  all  the  creditors  against  all  the 
directors  liable.  And  this  construction  has  been  put  upon  a 
statute  of  New  York  relating  to  manufacturing  corporations,* 
— the  conclusion  being  that  such  action  can  only  be  brought 

'  Eev.    Stats.    N.   Y.  (Banks   &  '  Tallmadge  v.  Fishkill  Iron  Co.,  4 

Bros.,   6th    ed.,    1876),    p.  399,  §  3.  Barb.  (N.  Y.)  382. 

Nearly  the  same  is  Comp.  Laws  Nev.  '  Post,  §  4310,  et  seg. 

1873,  §  3402.     See  Tallmadge  v.  Fish-  *  N.  Y.  Laws  of  1848,  ch.  40,  §  28. 
kill  Iron  Co.,  4  Barb.  (N.  Y.)  382. 
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by  all  the  creditors  jointly,  or  by  one  in  behalf  of  himself  and 
all  the  others,  and  that  each  creditor  can  only  recover  such  a 
proportion  of  the  excess  of  the  debts  over  the  amount  of  the 
capital  stock  as  his  debt  bears  to  the  whole  amount  of  the 
debts  of  the  company.^ 

§  4266.  Provisions  for  the  Exoneration  of  Dissentingr 
Directors. — It  is  assumed,  on  grounds  elsewhere  discussed,^ 
that  any  director  may  exonerate  himself  from  the  liability 
thus  imposed,  by  showing  that  he  dissented  from  the  creation 
■of  the  prohibited  debt,  and  did  what  he  could  to  prevent  it. 
But  as  this  opens  the  door  to  frauds  on  the  statute,  some  of 
the  Legislatures  have  seen  fit  to  prescribe  in  express  language 
what  shall  be  evidence  of  such  dissent  sufiicient  to  exonerate 
the  director.  Thus,  a  statute  of  New  York  contains  this  ex- 
ception: "Except  those  who  may  have  caused  their  dissent 
therefrom  to  be  entered  at  large  on  the  minutes  of  the  said 
directors  at  the  time,  and  except  those  who  were  not  present 
when  the  same  did  happen."'  An  exception  in  nearly  the 
same  words  is  found  in  a  statute  of  Nevada,*  and,  it  is  believed, 
in  other  statutes.  Some  of  the  statutes  are  more  explicit,  — 
providing  that  absent  or  dissenting  directors  may  be  exonerated 
by  recording  their  vote  on  the  minutes,  or  giving  notice  at  a 
stockholders'  meeting;*  or  by  giving  notice  of  such  absence 
or  dissent  to  either  of  the  bank  commissioners;*  or  to  the 
governor  and  council,  and  to  the  stockholders  at  any  general 
meeting; '  or  by  filing  a  written  objection  with  the  secretary 
of  the  company  or  with  the  clerk  of  the  county.*  There  is 
hardly  a  doubt  that  these  statutes  are  exclusive,  and  that  no 
other  mode  of  exoneration  is  open  to  the  director.  But  in 
the  case  of  the  more  numerous  class  of  statutes,  where  the  lia- 

>  Anderson    v.    Speera,   21    Hun  »  2  Bright.  Purd.  Dig.  Pa.  1873,  p. 

<N.  Y,),  568 ;  s.  c.  59  How.  Pr.  (N.  Y.)  1410,  §  33 ;  Kev.  Stats.  S.  0.  1873,  p. 

421.  339,  §  9;  Ibid.,  p.  362,  ^  33. 

''  Ante,  §  4111 ;  post,  §§  4358,  4359,  *  Gen.  Stats.  Mass.,  p.  203,  §  28. 

4360,  4361.  '  Eev.  Stats.  Me.  1871,  p.  410,  §  41. 

'  Rev.  Stats.  N.  Y.  (Banks  &  Bros.,  Nearly  the  same  is  Eev  Code  Md. 

6th  ed.,  1876),  vol.  n.,p.  399,  i  3.  1878,  p.  376,  art.  7. 

*  Oomp.  Laws  Nev.  1873,  §  3402.  °  2  Stant.  Ky.  Stat.,  p.  521,  §  16. 
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bility  is  imposed  upon  "  the  directors  assenting  thereto,"  the 
creditor  would,  in  order  to  recover,  on  elementary  principles, 
be  required  to  state  and  prove  a  case  within  the  statute;  and 
this  would  require  him  both  to  allege  and  prove  that  the 
directors  against  whom  he  proceeds  did  assent  to  the  unlaw-  - 
ful  contract.  Moreover,  if  the  statute  exempts  from  liability  ' 
those  directors  who  were  not  present  when  the  debt  was  con-  i 
tracted,  it  is  necessary,  in  order  to  charge  a  director,  to  show 
affirmatively  that  he  was  present  when  this  was  done.*  But 
where  the  statute,  like  some  of  the  above,  points  out  the  mode 
which  the  director  must  pursue  for  his  exoneration,  a  mere 
simulated  compliance  with  it  will  not  exonerate  him.  When, 
therefore, a  director,  in  formal  compliance  with  such  a  statute,^ 
recorded,  in  the  proper  county  court  office,  a  notice  that  the  in- 
debtedness of  the  company  exceeded  the  capital  stock  by  $268, 
and  stated  his  objection  thereto,  but  nevertheless  continued 
to  officiate  actively  as  a  director,  and  co-operated  in  carrying 
on  and  expanding  the  company's  business,  till  the  excess  of 
indebtedness  over  the  capital  stock  was  swelled  to  more  than 
$5,000,  and  he  filed  no  further  notice  and  objection  under  the 
statute,  and  did  not  prove  that  he  did  not  concur  in  and 
approve  the  contracting  of  such  increased  indebtedness,  it  was 
presumed  that  they  were  contracted,  either  at  his  instance,  or 
with  his  sanction,  and  he  was  held  liable.^  In  one  State 
only,  so  far  as  the  writer  knows,  has  this  statutory  liability 
been  held  to  attach  to  all  the  directors  without  reference  to 
their  assent  or  dissent;  and  the  case  so  holding  is  so  clearly 
out  of  line  with  all  other  American  decisions  on  the  point, 
that  it  must  be  regarded  as  not  well  decided.* 

§  4267.  Whetlier  the  Corporation  also  Liable  for  Sucb 
Excessive  Debts.  —  Under  judicial  conceptions  which  pre- 
vailed fifty  years  ago,  wlien  the  so-called  doctrine  of  ultra 
vires  was  much  more  fashionable  than  now,  if  a  corporation 
were  by  statute  prohibited  from  contracting  a  debt  in  excess 

»  Irvine  v.  McKeon,  23  Cal.  472.  '  Cornwall    v.  Eastham,  2    Bush 

■      2  2  Stant.  Ky.  Stat.,  p.  521,  5  16.         (Ky.),  561. 

*  Banks  v.  Darden,  18  Ga.  318. 
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of  a  certain  amount,  any  debt  so  contracted  would  be  held 
void,  so  that  no  recovery  could  be  had  thereon  against  the 
corporation.*  But  it  is  believed  that  such  judicial  concep- 
tions are  seldom  acted  upon  at  the  present  day.^  There  are 
decisive  reasons  against  it.  First,  the  general  public  who 
deal  with  corporations  cannot,  from  the  nature  of  things, 
have  the  means  of  knowing  the  volume  of  the  indebtedness 
of  any  business  corporation;  but  the  stockholders  have  the 
right  to  inspect  the  corporate  books,  and  legal  remedies, 
some  of  them  highly  penal,  exist  to  compel  the  exercise  of 
this  right.'  They,  therefore,  have  the  means  of  knowing  the 
volume  of  the  corporate  debts,  and  what  their  trustees,  the 
directors,  are  doing  in  the  execution  of  their  trust.  Sec- 
ondly, in  the  absence  of  fraud  or  collusion,  such  a  contract  is 
always  executed  on  the  side  of  the  lender.  He  has  parted 
with  his  money  and  the  corporation  has  received  it.  The 
contract  has  been  fully  executed  on  one  side,  —  which  brings 
the  case  within  the  rule,  hereafter  considered,  which  pre- 
vents a  corporation  from  setting  up  the  defense  of  ultra  vires 
to  avoid  contracts  made  for  it  by  its  duly  appointed  officers.* 
Thirdly,  this  case  is  strongly  analogous  to  the  case  where  a 
natural  person  or  corporation  appoints  an  agent  to  perform 
a  certain  duty  and  gives  him  orders  how  to  perform  it.  If 
the  agent,  while  acting  in  the  discharge  of  that  employment, 
injures  a  third  person,  the  principal  is  liable,  although  the 
agent  may  have  acted  against  his  express  orders.*  So,  here, 
the  State  clothes  the  corporation  with  the  general  power  of 
contracting  debts,  but  prohibits  the  directors  from  exercising 
this  power  beyond  a  certain  limit.  In  the  case  of  the  agent 
the  stranger  cannot  in  general  know  whether  he  has  acted  in 
conformity  with  his  instructions  or  against  them.  So  in  the 
case  of  the  directors  contracting  the  debt,  the  obligee  can 

1  Post,  §  5968,  et  seq.  '  Post,  §  4407,  et  seq. 

'  See,     however,     Workingmen's  '  Post,  §  6024. 

Banking  Co.  v.  Eautenberg,  103  111.  '  Post,  ^  6283.    Compare  the  rea- 

460;  s.  c.  42  Am.  Eep.  26;  Weber  v.  Boning  in  Underbill  v.  Santa  Barbara 

Spokane   Nat.  Bank,  50  Fed.  Rep.  &c.  Co.,  93    Cal.  300,  310;  a.  c.  28 

735.  Pac.  Rep.  1049. 
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never  know  whether  the  prescribed  limit  of  indebtedness  has 
been  reached.  The  principle  which  holds  the  principal  in 
the  one  case,  will  hold  the  corporation  in  the  other.  Not 
only  legal  analogies,  then,  but  the  strongest  considerations  of 
justice,  require  that  the  corporation  should  hold  to  such  con- 
tracts, unless  the  creditor  at  the  time  of  giving  the  credit 
knows  that  the  statutory  limit  of  indebtedness  has  been 
reached;  *  and,  in  the  absence  of  decisions  to  the  contrary, 
this  may  safely  be  accepted  as  the  view  of  the  courts  and  of 
the  profession.  But  some  of  the  Legislatures  have  thought 
it  necessary  to  put  this  question  beyond  peradventure  by 
express  enactments.  "  This  provision,"  says  the  Legislature 
of  Maine,  "shall  not  exempt  the  bank,  or  its  lands,  goods,  or 
chattels  from  liability  for  such  excess.'"'  "This  shall  not 
be  construed,"  say  the  Legislatures  of  Rhode  Island  and 
Maryland,  "to  exempt  the  corporation,  or  their  lands,  tene- 
ments, goods,  or  chattels,  from  being  also  liable  for  and 
chargeable  with  such  excess."'  "  But  the  debts,"  says  the  Leg- 
islature of  New  York,  "  contracted  in  violation  of  the  pro- 
visions of  this  section,  shall  not  be  deemed  invalid  against 
the  said  company  by  reason  thereof."  *  "  The  last  section," 
says  the  Legislature  of  Utah,  "  does  not  affect  the  validity  of 
a  debt  created  in  violation  of  its  provisions,  as  against  the 
company."^  The  enacting  of  these  clauses  cannot  have 
been  necessary;  for  it  can  scarcely  be  conceived  that  the 
Legislature  could  have  intended,  in  enacting  statutes  making 
the  directors  liable  for  contracting  debts  beyond  a  prescribed 
limit,  to  impair  the  security  of  the  creditor  against  the 
funds  of  the  corporation  on  the  faith  of  which  he  contracted, 
and  remit  him  to  an  action  against  directors  who  may  be 
personally  insolvent.     Accordingly,  some  of  the  courts  have 

»  UnderMU  v.  Santa  Barbara  &c.  «  Gen.   Stats.  R.  I.   1872,  p.  296, 

Co.,  mpra.    By  the  statute  of   Mis-  §23;   Rev.  Code  Md.  1878,  p.  876, 

gissippi  the  directors  are  liable  only  art.  7. 

provided  the  "  creditor  had  no  notice  *  Rev.    Stats.    N.   Y.    (Banks   & 

or  knowledge  of  the  excess  of  such  Bros.,  6th  ed.,  1876),   vol.   11., p.  545, 

contract,  at  the  time  it  was  made."  <j  77. 
Rev.  Code  Miss.  1871,  §  2420.  *  Comp.  Laws  Utah  1876,  p.  685, 

«  Rev.  Stats.  Me.  1871,  p.  410,  §  40.  §  328. 
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recently  taken  the  view  that  unless  the  statute  declares  the 
contract  void  in  express  terms,  it  is  to  be  construed,  not  as 
prohibiting  the  corporation  from  making  it  as  between  it  and 
the  creditor,  but  as  making  it  a  breach  of  trust  on  the  part 
of  the  directors  as  between  them  and  the  corporation,  and 
as  giving  the  corporation  or  the  creditors  an  additional  remedy 
against  the  directors  for  any  loss  sustained  by  reason  of  it.^ 

§  4268.  Kemedies  Given  to  Enforce  These  Statutes. — Some 
of  the  Legislatures  have  taken  the  precaution  to  prescribe  the 
remedies  which  may  be  pursued  to  enforce  the  provisions  of 
such  statutes;  and  this  should  have  been  done  in  all  cases, to 
avert  the  danger  of  the  judges  rendering  the  statutes  ineffec- 
tual by  narrow  interpretations  in  respect  of  the  remedies  to 
be  pursued  under  them.  Some  of  the  statutes  prescribe  an 
action  of  contract; "  others  an  action  of  debt;  ^  and  it  should  be 
observed  that  this  is  the  proper  action  at  common  law  to 
recover  the  penalty  given  by  such  a  statute.*  Statutes  enacted 
in  States  practicing  under  a  code,  where  there  is  but  one  form 
of  civil  action,  merely  provide  that  the  liability  may  be 
enforced  by  an  action.^  One  of  them  makes  the  offending 
directors  liable  to  arrest  and  imprisonment  in  execution  of  the 
judgment,  in  like  manner  as  defendants  in  trespass.^  Many 
of  these  statutes,  and  notably  those  just  cited,  prbvide  for  a 
survival  of  the  cause  of  action,  by  stating  that  the  action  may 
be  prosecuted  against  executors  and  administrators. 

§  4269.  liiability  Both  for  Excessive  Debts  and  for  Deficits 
Occasioned  by  Insolvency. —  Statutes  have  been  enacted '  which 
render  directors  liable  for  all  excess  of  debts  beyond  a  pre- 
scribed limit,  without  regard  to  the  solvency  of  the  corpora- 

'  Woolverton  v.   Taylor,    132  HI.  «  2  Bright.   Purd.  Dig.   Pa.    1873, 

197 ;   s.  c.  22  Am.  St.  Eep.  521 ;  23     p.  1080,  §  25. 

N.   E.   Eep.   1007;    28  Am.   &  Eng.  *  Sturges  «.  Burton,  8  Oiiio  St.  215 ; 

Corp.  Oaa.  467;   Underhill  v.  Santa      «.  c.  72  Am.  Dec.  582. 
Barbara  &c.  Co. ,  93  Cal.  300, 307 ;  s.  c.  '  Eev.  Code  Md.  1878,  p.  376,  art.  7. 

28  Pac.  Rep.  1049.  '  Rev.  Stats.  N.  Y.  (Banks  &  Bros., 

2  Gen.  Stats.  Mass.,  p.  203,  §  27.  6th  ed.,  1876),  vol.  II., p.  545,  §  77. 

'  Such  as  Mich.  Act,  Mar.  15, 1837,  §  25. 
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tion ;  and  for  all  deficits  in  case  of  insolvency,  without  regard 
to  the  excess  of  debts  incurred.^ 

§  4270.  No  Defense  that  the  Corporation  did  not  Get  the 
Benefit.  —  Where  the  contract  is  fairly  made  on  the  part  of 
the  creditor,  with  the  corporation  through  its  agents,  it  is  no 
defense  that  the  corporation  did  not  get  the  benefit  of  it;  for 
.to  allow  such  a  defense  would  be  in  effect  to  allow  the  direct- 
ors, after  having  involved  the  corporation  in  liability  for  a 
prohibited  loan,  to  escape  the  personal  liability  which  the 
statute  imposes  upon  them,  on  the  ground  that,  in  addition 
to  this,  they  had  cheated  the  corporation  out  of  the  proceeds. 
Thus,  it  was  held  no  defense  to  an  action,  under  an  early 
Michigan  statute,  that  the  notes  sued  on  came  into  the  pos- 
session and  control  of  a  third  person  who,  without  the  sanc- 
tion of  the  bank,  fraudulently  used  the  same  for  his  own 
purposes,  and  that  the  bank  received  no  value  for  them. 
Such  notes  being  payable  to  the  bearer,  it  was  wholly  immate- 
rial how  they  came  into  circulation,  if  thej'  came  into  the  pos- 
session of  the  plaintiff  without  any  notice  of  fraud  or  unfairness; 
and  this,  without  being  alleged,  will  not  be  presumed.^ 

§  4271.  No  Keoovery  unless  on  a  Case  Strictly  within  the 
Statute.  —  It  is  a  principle  of  legal  procedure  that  when  a 
party  sues  'to  enforce  a  liability  created  by  a  statute  in  dero- 
gation of  the  common  law,  he  must  not  only  distinctly  aver, 
but  he  must  make  strict  proof  of,  a  case  within  the  terms  of 
the  statute.  The  principle  operates,  if  {jossible,  more  strongly 
where,  as  in  the  cases  under  consideration,  the  statute  creates 
a  liability  in  the  nature  of  a  penalty.*  The  principle  is 
believed  to  be  a  rule  of  right  rather  than  a  rule  of  procedure, 
nnd  hence  applicable  in  the  equitable,  as  well  as  in  the  legal, 
forum.  Accordingly,  it  has  been  held  that  a  bill  in  equity  to 
enforce  a  liability  of  the  kind  under  consideration,  must 
clearly  show  that   the  excess  of  debts  over  and   above   the 

1  White  V.  How,  3  McLean  (U.  S.),  '  White  v.  How,  3  McLean  (TJ.  S.), 

111.  291.    See  post,  §  5707. 

»  Anf^,  ^§  4164,  4242;  post,  §  4275. 
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amount  of  the  capital  stock  actually  paid  in  happened  under 
the  administration  of  the  defendants,  * —  such  being  the  lan- 
guage of  the  statute.  So,  under  the  Indiana  statute,  the  plain- 
tiff can  only  recover  by  showing  that,  at  the  time  the  debt 
was  contracted,  it  was  "over  and  above  the  solvent  stock  of 
such  company."'  So,  where  a  statute  made  directors  liable  for 
suffering  the  corporate  indebtedness  at  any  one  time  to  exceed 
the  amount  of  capital  stock  paid  in,  and  the  evidence  was  that 
&  quartz-mill  and  lode  had  been  put  in,  worth  from  $6,000  to 
$8,000;  that  the  defendant  had  put  in  $1,095;  and  that  the  debts 
amounted  to  $9,084, — it  was  held  that  a  case  was  not  made 
out  to  charge  the  director,  since  it  did  not  appear  that  this 
was  all  the  capital  stock  paid  in,  and  such  a  fact  was  not  to 
be  presumed.  Nor  was  the  fact  that  the  deed  from  the  former 
owners  of  the  mill  and  lode  to  the  corporation,  expressed  a 
consideration  of  only  $12,  evidence  that  such  was  the  value  of 
the  property,  nor  was  that  to  be  considered  the  amount  paid 
in;  for  the  real  consideration  of  the  deed  of  conveyance  may 
always  be  inquired  into,  and  the  parties  are  not  estopped  by  the 
deed  from  showing  it.'  In  stating  a  case  under  the  New  York 
statute,  it  is  enough  to  state  the  amount  of  the  capital  and  of 
the  claims  which  are  outstanding,  and  it  is  not  necessary  that 
the  debts  making  the  statutory  "excess"  should  be  due.  If  an 
apparent  claim  is  not  real,  the  fact  should  be  set  up  by  answer.* 

§  4272.  No  Defense  that  Receiver  has  been  Appointed,  etc. 

Nor  is  it  a  good  plea  to  such  an  action  that  a  proceeding 
in  chancery  has  been  commenced  with  an  injunction  and 
the  appointment  of  a  receiver,  and  that,  at  the  time  of  the 
appointment  of  the  receiver,  the  notes  sued  on  were  the  prop- 
erty of  the  bank;  for  this  plea  does  not  negative  the  plaintiff's 
right  of  property  in  the  notes." 

§  4273.  No  Defense  that  Proceeding's  have  not  been  Taken 
to  Dissolve  Corporation.  —  In  an  action  under  section  5239  of 

^  Merchants'  Bank  v.  Stevenson,  5  *  Robinson  v.  Attrill,  66  How,  Pr. 

Allen  (Mass.),  398.  (N.  Y.)  121. 

^  Aimen  v.  Hardin,  60  Ind.  119.  »  White  v.  How,  3  McLean  (TJ.  S.), 

»  Irvine  v.  McKeon,  23  Cal.  472.  291. 
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the  Eevised  Statutes  ot  the  United  States,  to  charge  a  direc- 
tor of  a  national  bank,  under  section  5200  of  the  same  stat- 
utes, for  making  or  assenting  to  an  excessive  loan,  the  fact 
that  the  comptroller  has  or  has  not  procured  a  forfeiture  of 
the  charter  of  the  bank,  or  attempted  to  procure  the  same, is 
irrelevant,'  though  one  Federal  judge  held  otherwise.^ 

.  §  4274.  NoDefensethat  Another  Action  Is  Pending  agralnst 
Defendants  as  Stockholders. — It  is  no  defense  to  a  suit  in 
equity,^  to  enforce  this  species  of  liability,  that  another  suit  in 
equity  is  pending,  brought  by  the  same  plaintiffs  against  the 
same  defendants,  as  stockholders,  to  enforce  their  personal 
liability,  on  the  ground  that  the  capital  stock  of  the  corpora- 
tion was  never  paid  in.  And  the  same  principle  applies  to 
the  bill  against  the  stockholders.' 

§  4275.  Such  Statutes  not  Enforceable  in  Other  States. — 

The  liability  created  by  such  statutes  being  in  the  nature  of 
a.  penalty,^  they  are  not  enforceable  outside  the  State  enacting 
them,*  unless  the  rule  is  to  be  Regarded  as  changed  by  a  more 
recent  holding  of  the  Supreme  Court  of  the  United  States.' 

§  4276.  KeTiewals,  Substitutions,  and  Application  of  Part 
Payments.  —  It  has  been  held  that  a  giving  of  new  notes  for 
old  ones  is  not  an  increase  of  indebtedness  in  such  a  sense  as 
to  render  the  directors  liable,  under  such  a  statute,  in  an 
action  based  on  the  new  notes,  although  the  original  indebt- 
edness represented  by  them  was  in  excess  of  the  statutory 
limit.'  Where  there  is  an  agreement  between  a  corporation 
and  its  banker  that  the  old  indebtedness  to  the  bank  shall 
remain  suspended,  and  that  the  proceeds  of  the  commercial 
paper  received  from  its  customers  and  turned  over  to  the  bank 

1  Stephens  v.  Overstoltz,   43  Fed.  '  Ante,  §  4164. 

Eep.  771.  8  First  Nat.  Bank  v.  Price,  33  Md. 

'  Post,  §  4278.  487 ;  s.  c.  3  Am.  Eep.  204. 

»  Under  Mass.  Stat.  1870,  eh.  224,  '  Ante,  §  4166. 

§  42.  8  National  Bank  v.  Paige,  53  Vt. 

*  First    Nat.    Bank   v.    Hingham  452.      Compare    post,   ^  6060;    ante^ 

Man.  Co.,  127  Mass.  563.  §§  2018,  3117,  4196. 
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shall  not  be  credited  on  the  old  indebtedness,  but  shall  be 
applied  to  the  payment  of  debts  for  supplies  and  other  current 
expenses,  the  directors  cannot  be  held  liable, under  such  a  stat- 
ute, upon  new  paper  made  by  it  to  the  bank,  upon  which  its 
commercial  paper  should  have  been  applied  under  the  agree- 
ment; for  the  effect  of  the  agreement  is  to  pay  the  new  paper 
of  the  corporation,  and  it  is  hence  no  increase  of  indebted- 
ness.^ In  short,  the  meaning  of  all  these  statutes  is,  whether 
they  say  so  in  direct  terms  or  not,  that  the  excess  of  corporate 
indebtedness  which  will  render  the  directors  personally  liable 
must  have  existed  at  one  time,"  and  that  time  must  either  have 
been  the  time  of  the  creation  of  the  particular  debt  upon 
which  it  is  sought  to  charge  the  directors,  or  else  that  debt 
must  have  been  created  when  the  statutory  limit  was  full.'' 

§  4277.  This  liiabillty  Extends  to  Debts  Due  to  Stock- 
holders.  —  Stockholders,  as  we  have  seen,*  may  in  general  make 
contracts  with  the  corporation  as  strangers  may,  and  are  not 
conclusively  charged  with  notice  of  the  management  of  its 
internal  affairs.  There  is  nothing  in  the  relation  which 
subsists  between  a  stockholder  and  the  corporation  of  which 
he  is  a  member,  which  precludes  him,  if  he  is  a  creditor  of 
such  corporation,  from  maintaining  an  action  against  the, 
directors  thereof  under  such  a  statute.*  The  circumstances 
may,  however,  be  such  as  to  preclude  the  stockholders  from 
any  remedy,  on  the  theory  of  acquiescence  in  the  creation  of 
the  excessive  loan, — as  where  they  voluntarily  become  stock- 


1  Patterson  v.  Eobinson,  116  N.  Y.  dation,  and  with  them  took  up  other 

193;  g.  c.  26  N.  Y.  St.  Eep.  685;  22  notes  of  his,  held  by  the  bank,  on 

N.  E.  Rep.  372.  which  a  director  was  an  indorser,  — 

'  Kritzer  v.  Woodson,  19  Mo.  327.  it  was  held  that  the  transaction  was 

"  Where  a  bank  had  allowed  the  not  illegal,  and  that  the  parties  to  the 

liabilities  of  its  directors  to  amount  to  substituted  paper  were  liable  thereon, 

a  sum  beyond  that  allowed  by  law,  Seneca  County  Bank  v.  Neass,  5  Denio 

and  the  cashier  of  the  bank,  in  antic-  (N.  Y.),  329. 

ipation  of  a  legal  examination  of  its  *  Ante,  §  1071,  et  seq.;  post,  §  4460. 
affairs,  and  to  reduce  the  liabilities  of  '  Anderson  v.  Blattau,  43  Mo.  42 
the  directors,  procured  notes  to  be  (overruling  in  effect  Kritzer  v.  Wood- 
made  and  indorsed  for  his  accommo-  son,  19  Mo.  327). 
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holders  after  the  loan  had  been  made  and  the  mortgage  placed 
upon  the  public  records.^  On  the  other  hand,  it  is  a  sound 
interpretation  of  such  statutes  that  an  officer  of  a  corporation 
who  has  paid  a  debt  of  the  corporation,  under  a  statute  charg- 
ing him  with  liability  for  the  debts  of  the  corporation  because 
of  official  defaults  or  misprisions,  has  no  remedy  against  the 
stockholders  for  contribution? 

§  4278.  Kight  of  Action  not  Altered  by  Corporate  Dissolu- 
tion. —  It  seems  scarcely  necessary  to  add  that,  although  these 
statutes  are  said  to  be  penal,^  the  right  of  action  given  by  them 
does  not  abate  with  the  expiration  of  the  charter  of  the  corpo- 
ration.* So,  under  the  National  Banking  Act,'  the  right  of 
action  against  a  director,  to  recover  the  damages  sustained  in 
consequence  of  an  excessive  loan,  is  not  affected  by  the  ques- 
tion whether  the  comptroller  has  or  has  not  procured  a  for- 
feiture of  the  bank's  charter.' 

§  4379.  What  Contracts  are  "Debts"  within  the  Mean- 
ing of  Such  Statutes.  —  Upon  the  question  what  corporate 
contracts  create  debts, ox  an  indebtednesSjVrithin  the  meaning 
of  prohibitory  statutes  of  the  kind  under  consideration,  it  has 
been  held  that  a  mortgage  given  by  a  bank  to  secure  a  depos- 
itor in  the  repayment  of  his  deposits  does  not  violate  a  statu- 
tory prohibition  against  increasing  the  indebtedness  of  the 
bank  without  the  consent  of  the  stockholders,  so  as  to  make 
tlie  directors  personally  liable.'  Similarly,  it  has  been  held 
that  the  execution  of  non-negotiable  notes  and  mortgages  by  a 
corporation,  the  consideration  of  which  is  the  promise  of  the 
mortgagees  to  advance  money  and  deliver  lumber  as  needed 
by  the  corporation  to  improve  the  mortgaged  property,  is  not 
within  the  prohibition  of  the  constitution  of  California,  for- 

1  "Walker  v.  Birchard,  82  Iowa,  S88 ;  *  Moultrie  v.  Smiley,  16  Ga.  289. 

s.  c.  48  N.  "W.  Eep.  71.  »  Eev.  Stat.  U.  S.,  §  5239. 

'  Connecticut  Biver  Bank  v.  Fiske,  °  Stephens  v,  Overstolz,  43  Fed. 

62  N.  H.  178.  Eep.  771. 

»  Sturges  V.  Burton,  8  Ohio  St.  215 ;  '  Ahl  ».  Rhoads,  84  Pa.  St.  319. 
«.  c.  72  Am.  Dec.  582. 
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bidding  au  increase  of  the  "  bonded  indebtedness  "  of  a  cor- 
poration without  the  sanction  of  a  general  law  and  the  consent 
of  a  majority  of  the  stockholders,  so  as  to  make  the  contract 
void.^ 

§  4280.  Statute  of  Limitations.  —  In  the  application  of 
statutes  of  limitation  to  the  liability  created  by  a  statute  which 
provides  that  "  if  the  indebtedness  of  any  stock  corporation 
shall  exceed  the  amount  of  its  capital  stock,  the  directors  and 
officers  of  such  corporation  assenting  thereto  shall  be  person- 
ally and  individually  liable  for  such  excess  to  the  creditors  of 
such  corporation,"  —  it  has  been  held  that  the  statute  is  not 
penal  but  remedial,  and  consequently  that  the  period  of  limi- 
tation prescribed  for  penal  actions  does  not  attach.''  Where, 
after  having  contracted  an  amount  of  indebtedness  in  excess 
of  the  limit  prescribed  by  the  statute,  the  directors  contract  a 
further  indebtedness  and  execute  promissory  notes  of  the  cor- 
poration therefor,  the  statute  of  limitations,  in  an  action  to 
charge  them  in  respect  of  this  further  indebtedness  under  the 
statute,  begins  to  run,  not  from  the  date  of  the  execution,  but 
from  the  date  of  the  maturity  of  the  notes.* 


Article  VIII.     Liability  for  Certain  Prohibited  Loans. 

SsoTiuK  Section 

4286.  Loans  to  the  atockholdera  pro-     4286.  OonBtruction  of  these  statutes, 
hibited. 


§  4285.  Loans  to  the  Stockholders  Prohibited. — The  most 
numerous  class  of  statutes  which  we  shall  consider  in  this 
article  are  directed  against  loans  to  the  stockholders  of  the 
company,  making  the  officers  who  assent  thereto  jointly  and 
severally  liable  therefor}     Some  of  them  are  so  drawn  as  to 

'  Underhill  v.  Santa  Barbara  Land  Rep.  1007;  28  Am.  &  Eng.  Corp.  Oas. 

Ac.  Co.,  93  Oal.  300 ;  «.  c.  28  Pac.  Eep.  647 ;  reversing  g.  c.  30  111.  App.  70. 
1049.    See  also  post,  §  6060.  '  Ibid. 

>  Woolvertonti.  Taylor,  132  111.  15»7;  *2    Bright.  Purd.  Dig.   Pa.  1873, 

».  c.  22  Am.  St.  Eep.  621;  23  N.  E.  p.  1410,  §  32;  Kev.   Stats.  S.  C.  1873, 
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meet  a  class  of  frauds  which  we  have  already  had  occasion  to 
consider/ — that  of  allowing  stockholders  to  make  payment 
of  their  shares  and  then  lending  money  back  to  them,  the 
same  being  a  mere  simulated  payment.^  Others  contain  a 
saving  clause  permitting  the  payment  of  shares  to  be  made  in 
property  other  than  money .°  Some  of  the  statutes  denounc- 
ing loans  to  shareholders  or  members,  contain  exceptions^  in 
the  case  of  building  or  homestead  associations,  or  associations 
for  the  loan  of  money  on  real  or  personal  property;*  and 
others  contain  a  similar  exception  in  regard  to  banks  gener- 
ally.^ Some  of  them  impose  limits  upon  the  extent  to  which 
corporations  may  guarantee  or  indorse.'  Some  of  them  make 
it  a  misdemeanor  to  make  or  assent  to  the  prohibited  loan;'^ 
and  some  of  them  even  make  it  felony.^  Some  of  the  statutes 
prohibit  loans  beyond  a  certain  limit  to  directors;  °  others  to 
directors,  officers,  and  agents  when  the  company  is  insolvent;  ^'^ 
and  many  special  charters  contain  similar  provisions.^^  Some 
of  them  prohibit  savings  banks  from  lending  money  upon  a 
single  name}'^ 

§  4286.  Construction  of  These  Statutes. — Under  these 
statutes,  the  directors  stand  answerable  for  the  amount  of  the 
loan,  with  interest,  to  any  creditor  of  the  corporation  until 


p.  362,   §   32;  Eev.  Code  Md.  1878,  •  Eev.  Stats.  N.Y.  (Banks  &  Bros., 

p.  324,  5  64;  Rev.  Code  Miss.  1871,  6th  ed.,  1876),  vol.  U.,p.  312,  §  93. 

§  2417;    Cod.   Stats.  Mont.  1871-72,  '  Eev.  Stats. N.Y.  (Banks* Bros., 

p.  409,  §  17;  Eev.  Stats.  N.  Y.  (Banks  6th  ed.,  1876),  vol.  II., p.  312,  §  95 ;  2 

&  Bros.,  6th  ed.,  1876),  vol.  II., p.  708,  Bright.  Purd.  Dig.  Pa.  1873,  p.  1079, 

§14;  /tid.,  p.  793,  §20.  §23. 

1  Ante,  §  1585.  »  Gen.  Stats.  Vt.  1862  (Appendix, 

2  See,  for  example,  Eev.  Stats.  1870),  p.  569,  §  30;  Cal.  Acts  1877-78, 
N.  Y.  (Banks  &  Bros.,  6th  ed.,  1876),  ch.  481,  §  8  (prohibiting  investments 
vol.  II.,p.  507,  §  49.  in  mining  stock). 

»  Eev.  Stats.  N.Y.  (Banks  &  Bros.,  »  Gen.  Stats.  N.  H.  1867,  p.  318, 

6th  ed.,  1876),  vol.  II., p.   761,  §   14.  §  13. 

Compare    Eev.    Stats.    N.    J.    1877,  "  Eev.  Stats.  Mo.  1879,  §  6024. 

p.  186,  §  54.  ^'  See,  for  example,  Conant  v.  Eeed, 

*  Eev.  Code  Md.  1878,  p.  324,  §  64.  1  Ohio  St.  298,  where  such  a  charter 

°  Gen.   Stats.  N.  H.  1867,  p.  281,  provision  was  under  consideration. 

§  2.  "  Conn.  Gen.  Stats.,  p.  519,  §  38. 
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the  loan  is  repaid.  They  are  in  fact  made  guarantors  to  all 
creditors  of  its  repayment.  The  law  treats  them  very  much 
as  though  they  had  taken  so  much  of  the  funds  of  the  cor- 
poration out  of  its  treasury  and  put  it  in  their  own  pockets: 
and  that  is  what  such  loans  amount  to  in  many  cases.  But 
it  has  been  held  that,  to  create  a  liability  under  such  a  stat- 
ute, there  must  have  been  "a  loan  of  money"  both  in  fact 
and  in  law;  that  is,  an  actual  loan  of  money  in  such  a  form 
as  to  create  an  indebtedness  and  a  liability  for  repayment.' 
With  regard  to  the  validity  of  such  a  prohibited  loan,  some 
observations  have  already  been  offered  with  reference  to 
another  class  of  statutes  which  are  equally  applicable  here. 
These  statutes  are  enacted  for  the  better  security  of  creditors; 
and  therefore  in  furtherance  of  the  purpose  of  the  statute,as 
well  as  on  general  principles,  a  loan  should  be  held  collectible, 
and  any  security  given  by  it  should  be  held  good  and  enforce- 
able. It  has  nevertheless  been  held  that  where  a  bank 
charter  provides  that  no  director  shall  be  indebted  to  it  above 
a  certain  amount,  a  note  given  to  it  by  a  director  for  an 
indebtedness  in  excess  of  that  amount  is  void,  and  a  guaranty 
thereof,  although  by  one  not  a  director,  is  not  enforceable.^ 
The  decision  seems  strikingly  unsound.  It  is  as  though  a 
guardian,  in  violation  of  his  duty,  should  make  a  loan  of  his 
ward's  money  to  himself  upon  security  of  a  note  indorsed  by 
a  third  person;  and  then,  the  guardian  and  his  sureties 
becoming  insolvent,  the  note  should  be  held  not  collectible 
against  the  indorsers  because  the  making  of  the  loan  for 
which  it  was  given  was  prohibited  by  law.  If  the  statute 
fixes  the  limit  to  the  amount  which  may  be  loaned  to  direct- 
ors  and  officers,  it  will  be  no  defense  to  an  action  to  charge 
the  directors  with  violating  it,  to  say  that  they  neglected  to 
keep  themselves  informed  of  the  amount  of  the  loans  made 
■to  such  officers.* 


>  Billings  V.  Trask,  30  Hun  (N.  Y),  314. 
'  Workingmen's    Banking    Com-  •  Bank  Commissioners  v.  Bank  of 

pany  r.  Rautenberg,  103  111.  460;  8.  c.     Buffalo,  6  Paige  (N,  Y.),  497.    Com- 
42  Am.  Eep.  26.  pare  ante,  §  4262. 
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Article  IX.     Liability  for  Declaring    Unlawful  Divi- 
dends. 
Section  Section 

4288.  Introductory.  4292.  Liable  to  the  corporation. 

4289.  The  general  nature  of  these  Btat-     4293.  Remedies  given  by  these  stat- 

utes, utes   and    procedure   there- 

4290.  Statutes  prescribing  the  cases  under. 

in  which  dividends  may  and     4294.  Liable   to   creditor   who   is   a 
may  not  be  declared.  stockholder. 

4291.  What  is  not  a  declaration  of  an     4295.  Liability  under  these  statutes 

illegal  dividend  under  such  for  dividends  declared, 

statutes. 

§  4:288.  Introductory.  —  There  is  no  form  of  statutory  lia- 
bility more  commonly  imposed  upon  directors  of  corporations 
in  all  the  States  of  the  Union,  than  that  which  makes  them 
personally  liable  for  declaring  dividends,  when  there  is  no 
surplus  to  divide.  Such  a  distribution  of  the  assets  of  a  cor- 
poration is  in  the  nature  of  a  fraud  upon  its  creditors,  and  is 
remediable  in  equity  on  the  same  principle  on  which  those 
coui-ts  aid  judgment  creditors  in  setting  aside  fraudulent  con- 
veyances.^ It  has  been  suggested  that  a  director  is  liable  at 
common  law  to  the  corporation  or  to  a  receiver  of  its  assets, 
for  willfully  co-operating  with  other  directors  in  declaring 
dividends  when  there  are  no  surplus  profits  to  divide.*  But 
where  there  are  profits  which  may  lawfully  be  divided, 
whether  a  dividend  shall  be  declared  or  not  rests  in  general 
in  the  sound  discretion  of  the  directors,*  subject  to  judicial 
supervision  in  the  case  of  abuse.* 

§  4289.  The    General    Nature    of    These    Statutes.  —  The 

general  nature  of  these  statutes  is  that  they  prohibit  the 
declaration  and  payment  of  dividends  out  of  the  capital 
stock,  or  where  there  is  no  surplus  to  divide,  and  make  the 

1  Thomp.  Stockh.,  §  19;   Bank  of  =  Ely  v.  Sprague,  1  Clarke  (N.  Y.), 

St.  Mary's  v.  St.  John,  25  Ala.  566,  351. 

G09;  ante,  §  2135.  *  Ante,  §  2128.    There  is  a  note  on 

^  Van  Dyck  v.  McQuade,  57  How.  J;he  subject  of  the  improper  declara- 

Pr.  (N.  Y.)  62;  g.  c.  45  N.  Y.  Super,  tion  of  dividends  in  19  Am.  &  Eng. 

Ct.    620;     s.    c.    reversed    on    other  Corp.  Cas.  219. 
grounds,  86  N.  Y.  38. 
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directors  assenting  thereto  jointly  and  severally  liable  in  their 
individual  capacities  for  all  debts  thereafter  contracted,  so 
long  as  they  continue  in  office.  They  also  contain  provisions 
for  exonerating  dissenting  directors,  similar  to  those  which 
have  been  already  noticed  in  another  connection.  Without 
attempting  to  state  in  more  detail  the  provisions  of  these 
statutes, or  the  points  wherein  they  differ,  some  of  them  will 
be  referred  to  in  the  marginal  note.^ 

§  4290.  Statutes  Prescrlbingr  the  Cases  in  Which  Divi- 
dends may  and  may  not  he  Declared.  —  Nearly  all  the  statutes 
under  consideration  in  this  article  prescribe,iQ  terms  more  or 
less  definite,  the  circumstances  under  which  dividends  may 
or  may  not  be  declared.  It  will  be  found,  on  an  analysis  of 
these  statutes,  (1)  that  they  permit  the  declaration  of  divi- 
dends at  stated  periods,or  in  the  discretion  of  the  directors, 
out  of  profits  ^  or  surplus;  and  (2)  that  they  prohibit  the 
declaration  of  dividends  out  of  the  capital^  of  the  company,  or 
'  (what  is  the  same  thing)  except  from  surplus  profits,*  or  net 
profits,'  or  net  earnings;*  or  when  the  payment  of  the  divi- 
dend would  impair'  or  diminish'  its  capital;  or   while   its 

»  2  Bright.   Purd.  Dig.  Pa.   1873,  '  See  the  statute  of  New  Jersey, 

p.  996,  §  20;   Eev.  Stats.  Wis.  1878,  quoted  in  the  next  section. 

§  1765;  Kev.  Stats.  N.  Y.  (Banks  &  *  Eev.  Stat.  Me.  1871,  p.  425,  §  10; 

.Bros.,  6th  ed.,  1876),  vol.  II., p.  702,  Eev.  Stats.  N.  Y.   (Banks    &  Bros., 

i  7   (mutual  insurance  companies);  6th  ed.,   1876),   vol.  II.,  p.  398,  §   2; 

/6id.,  p.  398,  §  2  (corporations  gener-  1  Cal.  Oiv.  Code  1876,  §  309;    Oiv. 

ally);  Eev.  Stats.  N.  J.  1877,  p.  178,  Code  Dak.  Ter.,  ^  409;   Eev.  Stats. 

(i  7;  Conn.  Gen.  Stats.  1875,  p.  286,  Mo.  1879,  ^  6025. 

i  4;    Eev.    Stats.    Mo.   1879,   §    913  '2  Bright.  Purd.  Dig.  Pa.  1873, 

(savings     banks     and     fund     com-  p.  1217,  ^26;    2  Ibid.,  p.  121,  §24; 

panies) ;  Ga.  Acts  1877,  p.  35 ;  Supp.  Ga.  Code  1873,  §  4431. 

Ga.  Code,  (/  300  (corporations  gen-  «  Eev.  Stats.  S.  C,  p.  340,  §  14. 

erally).  '  Eev.    Stats.  Wis.  1878,   §   1765; 

'  Ga.  Code  1873,  §  4431 ;  2  Bright.  2  Bright.  Purd.  Dig.  Pa.  1873,  p.  1217, 

Purd.  Dig.  Pa.  1873,  p.  1217,  §  26;  §  26;    Eev.  Code  Md.   1878,  p.  377, 

2  Ibid.,  p.  794,  5  16;  1  Ibid.,  p.  121,  art.  9;  Cod.  Stats.  Mont.  1871,  p.  409, 

§  24 ;  2  Ibid.,  p.  996,  §  20 ;  Eev.  Stats.  §  16 ;  Eev.  Stats.  N.  Y.  (Banks  &  Bros., 

N.  J.  1877,  p.  186,  §  53;   Gen.  Stata.  6th  ed.,  1876),  vol.  II.,p.  506,  §  48. 

Keb.     1873,    p.    201,    §    141;    Eev.  "Eev.   Stats.   Wis.  1878,   §   1765; 

Stats.  Mo.  1879,  §  931;  Eev.  Stats.  Laws  Wyo.  1869,  p.  239,  §  16;  Eev. 

S.  0. 1873,  p.  340,  §  14.  Stats.  Mo.  1879,  §  931 ;   Eev.  Stats. 
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capital  is  impaired,'  or  (3)  when  it  is  insolvent,*  or  (4)  when 
the  payment  of  the  dividend  would  render  it  insolvent.' 

§  4291.  What  Is  not  a  Declaration  of  an  Illegal  Dividend 
under  Such  Statutes.  —  A  transfer  in  good  faith  of  all  the 
assets  of  one  corporation  to  another,  for  which  the  purchas- 
ing corporation  issues  to  the  stockholders  of  the  selling  cor- 
poration certificates  of  its  stock,  in  lieu  of  the  stock  held  by 
them  in  the  selling  corporation,  is  not  a  declaration  of  an 
illegal  dividend,  under  the  Missouri  statute,  such  as  renders 
the  directors  individually  liable.*  An  illustration  of  the  dis- 
position of  some  judges   to  extend  indulgence  to  corporate 


N.  Y.  (Banks  &  Bros.,  6th  ed.,  1876), 
vol.  II.,  p.  708,  §  13;  Ibid.,  p.  793, 
4  19 ;  Ibid.,  p.  729,  §  36 ;  Ibid.,  p.  761, 
§  13 ;  Gen.  Laws  Or.  1872,  p.  527,  §  15 ; 
Comp.  Laws  Ariz.  1877,  5  3139 ;  Eev. 
Code  Md.  1878,  p.  323,  §  62. 

'  Conn.  Gen.  Stats.  1875,  p.  280, 
§  16;  Tenn.  Acts  1875,  p.  246. 

'  Ark.  Dig.  Stats.  1874,  §  3355; 
Eev.  Code  Miss.  1871,  §  2418;  Gen. 
Stats.  Vt.  1862  (Appendix  1870), 
p.  553,  4  61 ;  Eev.  Stats.  Wis.  1878, 
p.  1765;  Bush  Laws  Fla.  1872,  p.  170, 
4  26 ;  Comp.  Laws  Kan.  1879,  §  1095 ; 
Comp.  Laws  Nev.  1873,  §  3841 ;  Laws 
Wyo.  1869,  p.  239,  §  15 ;  Rev.  Stats. 
Texas  1879,  p.  597,  art.  4133  (railroad 
companies) ;  Ibid.,  p.  100,  art.  594 
(corporations  generally) ;  Eev.  Stats. 
Mo.  1879,  §  931;  lUd.,  §  741;  Cod. 
Stats.  Mont.  1871,  p.  409,  §  16 ;  Eev. 
Stats.  N.  Y.  (Banks  &  Bros.,  6th  ed., 
1876),  vol.  II., p.  506,  4  48;  J6id.,  p. 
708,  i'.?;  Ibid.,  p.  702, 5  7 ;  Ibid.,  p.  793, 
4  19;  Ibid.,  p.  729,  5  36;  Ibid.,  p.  761, 
§  13 ;  2  Bright.  Purd.  Dig.  Pa.  1873, 
p.  1410,  §  31 ;  Gen.  Stats.  E.  I.  1872, 
p.  304,  5  6 ;  Eev.  Stats.  S.  C.  1873, 
p.  361,  §  31 ;  Gen.  Stats.  N.  H.  1867, 
p.  281,  §  3 ;  Gen.  Laws  On  1872,  p.  527, 
§  15;  Oomp.  Laws  Mich.  1871,  §  2310; 

*  Skinker  v.  Taylor, 
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Eev.  Code  Md.  1878,   p.  323,   §  62; 
Tenn.  Acts  1875,  pp.  258,  259. 

»  Ark.  Dig.  Stats.  1874,  ^  3355; 
Comp.  Laws  Ariz.  1877,  §  3139 ;  Eev. 
Code  Miss.  1871,  §  2418;  Bush  Laws 
Fla.  1872,  p.  170,  §  26 ;  Comp.  Laws 
Kan.  1879,  §  1095 ;  Oomp.  Laws  Nev. 
1873,  §  3481 ;  Laws  Wyo.  1869,  p.  239, 
§  15 ;  Eev.  Stats.  Tex.  1879,  p.  597, 
art.  4133  (railroad  companies) ;  Ibid., 
p.  100,  art.  594  (corporations  gen- 
erally) ;  Eev.  Stats.  Mo.  1879,  §  931 ; 
Ibid.,  §741;  Cod.  Stats.  Mont.  1871, 
p.  409,  5  16;  Eev.  Stats.  N.  Y. 
(Banks  &  Bros.,  6th  ed.,  1876)» 
vol.  n.,p.  506,  §  48;  Ibid.,  p.  702; 
§  7;  Ibid.,  p.  708,  §  13;  Ibid., 
p.  729,  §  36;  Ibid.,  p.  761,  §  13; 
Ibid.,  p.  793,  M9;  2  Bright.  Pard. 
Dig.  Pa.  1873,  p.  1410,  §  31;  Gen. 
Stats.  E.  I.  1872,  p.  304,  §  6;  Eev. 
Stats.  S.  C.  1873,  p.  361,  5  31 ;  Gen. 
Stats.  N.  H.  1867,  p.  281,  §3;  Gen. 
Laws  Or.  1872,  p.  527,  §  15;  Comp. 
Laws  Ariz.  1877,  §  3139;  Thomp.  & 
Steq.  Tenn.  Stats.  1871,  §  1489 ;  Comp. 
Laws  Mich.  1871,  §  2310;  Eev.  Code 
Md.  1878,  p.  323,  §  62.  For  a  case 
arising  under  such  a  statute,  see 
Eorke  v.  Thomas,  56  N.  Y.  559. 

11  Mo.  App.  592. 
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managers,  in  plain  disregard  of  the  language  of  statutes,  is 
furnished  in  a  decision  of  the  Court  of  Appeals  of  New  York, 
under  a  statute '  of  that  State  declaring  that  "  whenever  any 
interest  or  dividends  shall  be  declared  and  credited,  in  excess 
of  the  interest  or  profits  earned  and  appearing  to  the  credit 
of  the  corporation,  the  trustees  voting  for  such  dividend  shall 
be  jointly  and  severally  liable  to  the  corporation,  for  the 
amount  of  such  excess  so  declared  and  credited."*  The  court 
held  that  this  statute  does  not  limit  the  interest  which  lawfully 
may  be  voted  for,  to  net  profits;  but  that  if  a  trustee  votes  for 
a  dividend  less  than  the  whole  amount  of  interest  or  profits 
earned,  without  any  deduction  therefrom  for  expenses, 
although  the  earnings  have  not  been  actually  received,  he 
d(ies  not,  in  the  absence  of  fraud  or  bad  faith,  overstep  his 
statutory  duty,  and  he  is  not  liable  to  the  penalty.'  The  con- 
clusion of  the  majority  is  that  expenses  are  profits.  There 
are  no  profits  but  net  profits.  To  say  that  an  amount  of  gross 
earnings  whicli  includes  expenses,  that  which  has  been  or 
must  be  paid  out,  is  profits,  is  to  commit  the  absurdity  of  say- 
ing that  loss  is  profit. 

§  4292.  liiable  to  the  Corporation. —  Some  of  the  statutes 
make  the  directors  declaring  the  illegal  dividend,  or  consent- 
ing thereto,  liable  to  the  corporati(Sn  for  the  full  amount  or 
proportion  of  the  capital  so  divided  or  withdrawn.*  Some  of 
the  statutes  make  them  liable  to  the  corporation  and  to  the 
creditors}  A  comprehensive  statute  of  New  York,  already 
quoted,  makes  the  directors  jointly  and  severally  liable  to  the 
corporation  and  to  the  creditors  thereof  in  the  event  of  disso- 
lution, to  the  full  amount  of  the  capital  stock  of  the  company 
so  divided,  withdrawn,  paid  out,  reduced,  etc.;  and  there  are 

•  N.  Y.  Laws  1875,  ch.  371.  9 ;  1  Bright.  Purd.  Dig.  Pa.  1873,  p.  1 21 , 
'  Eev.  Stats.  N.  Y.  (Banks  &  Bros.,      §  24 ;  Ibid. ,  p.  794,  §  16.    In  the  case  of 

6th  ed.,  1876),  vol.  II.,p.  381,  §  400.  railroad  companies  the  Pennsylvania 

'  Van  Dyck  v.  McQuade,  86  N.  Y.  statute  makes  the  directors  liable  to 

38,  Polger  and  Earl,  JJ.,  dissenting;  the  company  "in  an  action  of  debt  as 

reversing  s.  c.  45  N.   Y.   Super.   Ot.  in  other  cases."  2  Bright.  Purd.  Dig. 

620;  57  How.  Pr.  (N.  Y.)  62.  Pa.  1873,  p.  1217,  §  26. 

*  Eev.  Code,  Md.  1878,  p.  377,  art.  '  Eev.  Stats.  N.  J.  1877,  p.  178,  §  7. 
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statutes  in  other  States  drawn  upon  this  model.^  A  right  of 
action  under  such  a  statute  accrues  to  a  receiver,  under  a  judgr 
ment  dissolving  the  corporation.^ 

§  ^293.  Remedies  Given  by  the  Statutes  and  Procedure 
thereunder.  —  Some  of  these  statutes  prescribe  the  civil  rem- 
edy to  enforce  the  personal  liability  thus  created.  By  tlie 
statute  of  Pennsylvania,  "  the  directors  consenting  thereto 
shall  be  liable  jointly  and  severally  in  any  action  of  debt, 
scire  facias,  or  bill  in  equity,  in  their  individual  capacities,  to 
such  corporation  for  tlie  amount  of  the  stock  so  divided,"  etc.* 
Under  a  statute  of  Maine,  "  all  sums  received  for  such  divi- 
dends may  be  recovered  by  any  creditor  of  the  corporation  in 
an  action  oil  the  case."*  By  a  statute  of  West  Virginia,  the 
remedy  is  by  a  bill  in  equity  filed  by  a  creditor."  A  creditor 
seeking  to  enforce  such  a  liabilit}'  against  a  director  must,  at 
least,  have  an  actionable  demand  against  the  corporation.* 
On  general  principles  of  equity,  and  without  the  aid  of  any 
statute,  a  corporation  may  recover  money  paid  to  a  director 
of  the  company  for  dividends  illegally  declared;  and  a  judg- 
ment creditor  of  such  company,  whose  execution  has  been 
retuj-ued  nulla  bona,  may  subject  to  the  satisfaction  of  his 
demand  the  money  so  paid,  when  the  company  is  insolvent; 
and  he  need  not  bring  the  other  creditors  and  stockholders  of 
the  company  before  the  court.'  When  it  is  remembered  that 
the  courts  regard  statutes  which  impose  this  species  of  liability 
as  penal  statutes,  it  may  easily  be  concluded  that  directors  will 
not  be  personally  charged,  under  such  a  statute,  for  declaring 
a  prohibited  dividend,  except  upon  strict  proof. ^ 

§  4294.  liiable  to  Creditor  Who  is  a  Stockholder.  —  Where 
a  statute  gives  an  action  for  an  injury  received  from  such  a 

'  Ante,  ^4290;  Oal.Oiv.  Code,  §309;  '  Eev.  Stats.  Me.  1871,  p.  425,  §  10. 

Oiv.   Code    Dak.  Ter.,   §  409;    Eev.  »  Eev.  Stats.  W.  Va.  1879,  p.  316, 

Stats.  N.  Y.  (Banks  &  Bros.,  6th  ed.,  §  40. 

1876),  vol. ll.,p.  398,  §  2.  •  Hill  v.  Frazier,  22  Pa.  St.  320. 

2  Van  Dyck  v.  McQuade,  45  N.  Y,  '  Gratz  v.  Eedd,  4  B.  Mon.  (ICy.) 

Super.  Ct.  620 ;  s.  c.  86  N.  Y.  S8.  178. 

»  1   Bright.   Purd.  Dig.  Pa.   1873,  *  Slaymaker    v.    Jaffray,    82  Va. 

p.  121,  §24.  346. 
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wrong  of  the  directors,  to  a  stockholder,  as  well  as  to  a  cred- 
itor, the  stockholder  is  not  estopped  to  maintain  a  suit 
against  the  directors  by  reason  of  his  having  received  the 
dividend;  since  he  maj'^  well  have  received  it  innocently. 
And  even  if  such  a  fact  were  conceded,  a  good  replication  to 
a  declaration  under  such  a  statute,  the  fact  must  be  directly 
alleged;  it  cannot  be  made  a  matter  of  inference  from  the 
mere  fact  that  he  was  a  stockholder.^ 

§  4295.  liiability  under  These  Statutes  for  Dividends 
Declared.  —  These  statutes  are  penal  in  their  nature,''  and 
obviously  do  not  make  the  directors  liable  where  the  dividend 
is  declared  in  good  faith,  they  believing  at  the  time  that  the 
company  is  solvent,  and  upon  reasonable  grounds.  Probably 
directors  would  not  be  held  liable  under  such  a  statute,  where 
the  belief  in  the  company's  solvency  was  an  error  of  judg- 
ment attributable  to  negligence,  unless  the  negligence  was  of 
so  gross  and  flagrant  a  character  as,  in  the  eye  of  the  law,  to 
be  equivalent  to  actual  fraud.'  On  the  other  liand,  it  is  imma- 
terial what  form  the  transaction  takes.  If,  in  point  of  fact,  it 
amounts  to  a  distribution  of  the  assets  of  the  company  among 
its  shareholders  while  the  company  itself  is  insolvent,  it  will 
render  the  directors  liable  under  such  a  statute.*  Some  of  the 
statutes  impose  an  individual  liability  upon  the  directors  for 
declaring  a  dividend  when  the  corporation  is  insolvent: 
Where  an  action  is  brought  to  charge  the  directors  under  such 
a  statute,  the  question  whether  the  corporation  was  insolvent 
at  the  date  of  the  dividend  is  a  question  of  fact,  and  of  course 
the  plaintiff  must  establish  it  by  sufficient  proof."  A  statute 
repealing  an  individual  liability  predicated  upon  the  declara- 


1  Gaffney  v.  Oolvill,  6  Hill  (N.  Y.),  238;  Gaftney*.  Colvill,  6  Hill  (N.  Y.), 

567,  575.  567. 

'  Ante,  §  4164.  *  See,  for  illustration,  the  following 

'  Consult,  on  this  principle.  Char-  somewhat  complicated  case :  Eorke  ti. 

itable  Corporation  v.  Sutton,  2  Atk.  Thomas,  56  N.  Y.  559. 

400;    «.   c.   Thomp.   Off.   Corp.    226;  '^  Code  Va.  1873,  ch.  57,  §  33. 

Spering's  Appeal,  71  Pa.  St.  11 ;  «.  c.  "  Slaymaker  v.  Jaffray,  82  Va.  346; 

10  Am.  Eep.  684;  Thomp.  Off.  Corp.  s.  c.  4  S.  E.  Eep.  606. 
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tion  of  an  unlawful  dividend  is  of  general  application  to  all 
existing  corporations  in  its  relation  to  debts  thereafter  created.' 
In  declaring  upon  such  a  statute  it  is  not  necessary  to  allege 
that  the  defendants  knowingly  paid  the  dividends,  sipce  it  is 
their  duty  to  know,  and  ignorance  is  no  defense.* 

Article  X.     Miscellaneous  Liabilities  and  Penalties. 

Section  Section 

4298.  Acting  as  agent  of  foreign  in-      4301.  Whether  sucli  a  constitutional 

surance  company  which  has  provision  self-enforcing, 

not  complied  with   the    do-  4302.  Official  mismanagement, 

mestic  law.  4303.  Liabihty  of  directors  under  the 

4299.  Doing  business  for  the  corpora-  National  Banking  Act. 

tion  without  a  license.  4304.  Whether  the    right   of    action 

4300.  Receiving   deposits    and    ere-  given  by  this  section  is  lodged 

ating    debts     while     insol-  alone  in,  a  receiver. 

vent.  4305.  Eesignation  of  such  directors. 

§  4298.  Acting  as  Agent  of  Foreign  Insurance  Company 
Whicli    has    not    Complied    with    the    Domestic    Law.  —  It 

may  be  assumed  that  statutes  exist  in  every  State  prescrib- 
ing  the  conditions  on  which  foreign  insurance  companies, 
and  insurance  companies  chartered  or  organized  in  other 
States, may  do  business  within  the  particular  State;  and  the 
well-known  rule  of  constitutional  law  that,  the  business  of 
insurance  not  being  interstate  or  foreign  commerce,  and  not 
concerning  Federal  relations,  such  companies  may  be  kept 
out  entirely,  and  for  stronger  reasons  regulated  at  will,'  maj'^ 
be  here  adverted  to.  These  statutes  begin  by  prescribing 
the  terms  upon  which  such  insurance  companies  may  do 
business  within  the  State,  and  then  they  impose  penalties 
upon  the  agents  of  such  companies  who  presume  to  do  busi- 
ness within  the  State  until  such  terms  have  been  complied 

•  Slaymaker  ».  Jaffray,  82  Va.  346;  see  Slayden  v.  Seip  Goal  Co.,  25  Mo. 

«.  c.  4  S.  E.  Eep.  606.    That  the  dec-  App.  439 ;  also  Lexington  &c.  Ins.  Co. 

laration  of  a  dividend  when  the  cor-  v.  Page,  17  B.  Mon.  (Ky.)  412, 442 ;  s.  c. 

poration  has  no  profits  to  divide  and  66  Am.  Dec.  165 ;  ante,  §  94. 
is  embarrassed,  does  not  create  a  debt  '  Gaftney  v.  Colvill,  6  Hill  (N.  Y.), 

in  favor  of  each  of  the  stockholders  567,  576;  ante,  §  4108. 
upon  which  recovery  may  be  had, —  *  Post,  ch.  195. 
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with.*  It  has  been  held  that  where  a  property  owner  applies 
to  an  agent  for  a  policy  of  insurance  upon  his  property,  and 
directs  him  that  if  he  cannot  give  him  a  good  company 
to  send  his  money  back,  and  the  agent  procures  the  policy 
to  be  written  by  a  foreign  company  which  has  not  complied 
with  the  statutes  of  the  State  so  as  to  be  entitled  to  write 
policies  therein,  the  agent  in  effect  guarantees  the  solvency  of 
the  company,  and  becomes  personally  responsible  for  the 
loss.*  Outside  of  any  statute  creating  such  a  liability,  a  per- 
son acting  as  agent  of  a  foreign  corporation  which  is  without 
license  to  do  business  in  the  domestic  State,  becomes  liable 
personally  to  make  good  the  contracts  which  he  has  assumed 
to  make  in  the  name  of  the  foreign  corporation,  on  the 
theory  of  breach  of  warranty  of  agency.* 

§  4299.  Dolngp  Business  for  the  Corporation  without  a 
liicense.  —  Where  a  corporation  has,  under  its  charter,  the 
power  to  invest  its  surplus  funds  in  stocks,  funded  debts,  etc., 
and  to  sell  and  transfer  the  same  at  pleasure,  its  directors  are 
not  liable  to  indictment  under  a  statute,  for  engaging  the  cor- 
poration in  the  business  of  buying  and  selling  for  its  own 
account  such  securities,  where  it  does  not  thus  engage  as  a 
broker  for  third  persons.* 

§  4300.  Receiving'  Deposits  and  Creating  Debts  while 
Insolvent.  —  Many    constitutional    ordinances    and    statutes 

1  Gen.  Stats.  Mass.,  p.  332,  ch.  58,  (Appendix  1870),  p.   557,   §  13  (for- 

<)  74,    See  also  Mass.  Acta  1873,  ch.  feiture  not  exceeding  $300,  nor  less 

141,  §  11;  Supp.  to  Gen.  Stats.  Mass.  than  $500);  Oomp.  Laws  Mich.  1871, 

vol.  n.,p.   16;    Ibid.,^.  581;  Mass.  §§1683,1689  (fine  not  less  than  $15, 

Acts  1867,  ch.  267,  §  5 ;  Comp.  Laws  nor    more   than   $100) ;   Rev.  Stats. 

Nev.   1873,   §   3949    (misdemeanor—  K.  Y.  (Banks  &  Bros.,  6th  ed.,  1876), 

fine  $2,000);  Gen.  Stats.  N.  H.  1867,  vol.  II.,p.  664,  §  61;  Laws  Nev.  1877, 

p.  327,  §  3  (fine  $500,  one-half  to  the  p.  58,  §  2. 

prosecutor) ;   Rev.  Stats.  N.  J.  1877,  '  Morton    v.  Hart,  88  Tenn.  427 ; 

p.  508,  §  8;   pp.  1348,  1349,   §§  6,  9  «.  c.    12    S.  W.  Rep.  1026;   19    Ins. 

(fine  $500) ;  1  Bright.  Purd.  Dig.  Pa.  L.  J.  347. 

1873,  p.  799,  §   39    (penalty,    $500) ;  »  Lasher  v.  Stimson,  145  Pa.  St. 

Gen.  Stats.  R.  I.  1872,  p.  316,   §  16  30;  «.  c.  23  Atl.  Rep.  552. 
(fine  $1,000) ;    Gen.    Stats.  Vt.  1862  *  Henderson  v.  State,  50  Ind.  234. 
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exist,  prohibiting  the  directors  and  other  officers  of  banking 
corporations  from  receiving  deposits  of  money  or  otlier  valu- 
able things,  or  creating  debts,  while  the  institution  is  insol- 
vent. Some  of  these  statutes  make  the  offense  a  misdemeanor,' 
others  a,  felony;^  some  declare  the  offenders  guilty  of  larceny," 
others  of  embezzlement;*  many  impose  a  persona?  ctrnZ  liabil- 
ity upon  the  directors  for  the  obligation  so  created,^  and  some 
add  a  provision  for  contribution  among  them;*  and  one  pro- 
vides for  a  survivorship  of  the  right  of  action  against  executors 
and  administrators." 


§  4301.  Whether  Such  a  Constitutional  Provision  Self- 
enforcing-.  —  The  provision  of  the  constitution  of  Missouri  on 
this  subject  is  as  follows:  "It  shall  be  a  crime,  the  nature  and 
punishment  of  which  shall  be  prescribed  by  law,  for  any  pres- 
ident, director,  manager,  cashier,  or  other  officer  of  any  bank- 
ing institution,  to  assent  to  the  reception  of  deposits,  or  the 
creation  of  debts,  by  such  banking  institution,  after  he  shall 
iiave  had  knowledge  of  the  fact  that  it  is  insolvent  or  in  fail- 
ing circumstances;  and  any  such  officer,  agent,  or  manager- 
shall  be  individually  responsible  for  such  deposits  so  received, 
and  all  such  debts  so  created  with  his  assent."'  In  a  well- 
considered  decision,  the  St.  Louis  Court  of  Appeals  held  that 
the  latter  clause,  creating  a  civil  liability,  is  self-enforcing, 
not  being  affected  by  the  previous  clause  referring  it  to  the 
Legislature  to  prescribe  the  nature  and  punishment  of  the. 


1  Oal.  Pen.   Code,   §  562;    Oomp.  »  Const.  Wash.  1889-90,  art.  XII. 

Laws  Utah  1876,  p.  635,  ^  323;  Comp.  §  12;  Comp.  Laws  Kan.  1879,  §  479 

Laws  Mich.  1871,  §  2201.  Const.  La.  1879,  art.  241  (applicable 

'  Iowa  Act  of  April  3,  1880;  Sess.  to  a,ny private  or  public  bank);  Bev, 

Acts    S.    0.    1877,    p.  232,  Act  No.  Stats.  Mo.  1879,  §918;  Sess.  Acts  S.C 

216.  1877,  p.  282,  Act  No.  216. 

'  Rev.   Stats.    Mo.    1879,   §  1350;  •  Comp.    Laws   Kan.  1879,  §  479 

Comp.  Laws  Kan.  1879,  §  1818.    The  Eev.  Stats.  Mo.  1879,  §  918. 
Missouri  statute  is  not  applicable  to  '  Rev.  Stats.  Mo.  1879,  §  920.    Ex- 

private  bankers :   State  v,  Kelsey,  89  ample  of  a  good  petition  under  such  a 

Mo.  623 ;  8.  c.  1  S.  W.  Rep.  838.  statute :  Cummings  v.  Winn,  89  Mo. 

*  Hurd  Rev.  Stats.  111.  1880,  p.  358,  51. 
§  25  a.  '  Const.  Mo.,  art.  XTI.,  §  27. 
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crime  thereby  declared;  and  the  court  took  the  view  that  such 
civil  liability  might  be  enforced  by  the  ordinary  remedies 
«xi3ting  at  the  time  of  the  adoption  of  the  constitution.'  But 
the»Supreme  Court  of  Missouri  held  otherwise  in  a  decision 
which  is  not  entitled  to  the  least  respect.^  Subsequently  to 
this  decision,  the  Legislature  of  Missouri  enacted  a  statute, 
following  substantially  the  language  of  the  constitution,  and 
making  directors  receiving  deposits  in  violation  of  the  statute 
iointly  and  severally  liable,  but  without  prescribing  to  whom 
ithey  should  be  liable.  It  was  held  that  this  statute  would  not 
support  an  action  against  the  directors  by  a  depositor.*  This 
decision  is  believed  to  be  unsound;  since  where  a  statute 
■declares  a  liability  and  gives  a  right  of  action,  the  principles 
of  the  common  law  will  extend  the  right  to  any  one  injured 
by  the  wrong  denounced  by  the  statute;  and  it  is  to  be  noted 
that  a  Federal  judge  within  the  State  of  Missouri,  a  year  after 
this  decision  was  rendered,  suhmitted  a  case  to  a  jury  under 
the  same  statute,  where  the  action  was  brought  against  a 
director  by  a  depositor.^ 

§  4302.  Official  Mismanagement. — As  a  general  rule,  offi- 
cial mismanagement  by  the  directors  of  a  corporation  is  an 
offense  against  the  corporation  only,  and  not  against  creditors; 
but  there  are  a  few  statutes  which  make  this  an  actionable 
injury  to  creditors.  Thus,  by  a  statute  of  Pennsylvania,  for 
official  misconduct  in  general,  where  no  other  punishment  is 
prescribed  by  the  Pennsylvania  statutes,  the  officer  shall  be 
deemed  to  have  committed  larceny,  and  shall  be  fined  not  ex- 
ceeding one  thousand  dollars,  and  be  imprisoned  in  the  county 
jail  or  penitentiary  not  exceeding  three  years.*     A  statute  of 

1  Cummings  «.  Spaunhorst,  5  Mo.  deposits  while  a  bank  is  insolvent 

App.  21.  does  not  create  a  felony,  see  Com.  v. 

'  Fusz    V.    Spaunhorst,    67    Mo.  Schall,  12  Pa.  Co.  Ct.  554. 
256.  '  Bright.     Purd.    Dig.    Pa.   1873, 

'  Fischer  v.  Tamm,   13  Mo.  App.  p.  132,  §  33.    In  Ehode  Island  bank 

108.  officers  guilty  of  fraudulent  manage- 

*  Dodge  V.  Mastin,  17  Pad.  Rep.  ment  may  be   fined   not  exceeding 

660.    That  the  Pennsylvania  statute  $5,000.    Gen.  Stats.  R.  1. 1872,  p.  297, 

making  it  a  criminal  offense  to  receive  §  35. 
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Maine  provides  that  "those  directors,  by  whose  mismanasre- 
ment  a  loss  or  deficiency  of  capital  stock  occurs,  shall  be  liable 
therefor  in  their  individual  capacity,"  etc.*  By  another  sec- 
tion of  the  same  statute,  a  suit  in  equity  to  enforce  this  liability 
is  given  to  the  holders  of  unredeemed  bills.  It  will  be  - 
observed  that  this  liability  is  the  same  as  exists  at  common 
law,  except  as  to  the  persons  toward  whom  it  flows.  At  law  ■ 
the  liability  for  negligence  is  to  the  corporation  only;  in 
equity  it  is  to  the  corporation  immediately,  and  to  the  direct- 
ors mediately.^  Under  this  statute  it  is  ruled  that  directors, 
to  avoid  liability,  are  obliged  to  take  the  same  care  as  factors 
or  agents.  They  are  answerable,  not  only  for  any  fraud  anfl 
gross  negligence  which  they  may  be  guilty  of,  but  also  for  all 
faults  that  are  contrary  to  the  care  required  of  them.  They 
are  answerable  for  ordinary  neglect,  and  this  means  the  omis- 
sion of  that  care  every  man  of  common  prudence  takes  of  his 
own  concerns.*  When,  therefore,  the  directors'  discounted 
paper  on  the  pledge  of  stock,  in  violation  of  the  statute,  on  irre- 
sponsible names, — those  of  day -laborers,  clerks,  and  bank- 
rupts,— they  were  held  liable.  But  they  were  not  liable  for 
renewing  worthless  paper  which  was  discounted  by  their  pre- 
decessors, for  the  conclusive  reason  that  the  bank  sustained 
no  loss  on  account  of  such  renewals.^ 

§  4303.  Liiability  of  Directors  under  the  National  Banking- 
Act. —  Tlie  National  Banking  Act  contains  this  provision: 
"  If  the   directors  of  any  national  banking  association  shall 

>  E.  S.  Me.  1857,  ch.  47,  ^  43. 

*  Ante,  §  4090,  et  seq.  losses  arising  "  from  the  oflBcial  mis- 
'  Quoting  and  following  Scott  v.     management  of  the  directors."    Rich 

Depeyster,  1  Edw.  Oh.  (N.  Y.)  513,  v.  Shaw,  23  Me.  343;  Rev.  Stats.  Me. 

547;  Domat.  132,  tit.  3,  5  2.  1871,  p.  410,  i  42.    Construction  of 

*  Bank  of  Mutual  Redemption  v.  obsolete  Pennsylvania  statute  relating 
Hill,  56  Me.  385;  «.  c.  96  Am.  Dec.  to  the  fraudulent  insolvency  of  banks 
470.  The  Maine  statute  of  1831,  "to  and  the  consequent  personal  liability 
regulate  banks  and  banking,"  ch.519,  of  the  directors,  with  the  conclusion 
§  28,  gave  a  remedy  only  to  creditors  that  there  is  no  j5nma/acie  imputation 
of  a  bank,  as  holders  of  its  bills  or  of  fraud  springing  from  the  mere  fact 
otherwise,  and  not  to  the  stockhold-  of  insolvency :  Wright  v.  Davenport, 
ers,  against  the  directors  thereof,  for  66  Pa.  St.  148. 
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knowingly  violate,  or  knowingly  permit  any  of  the  officers, 
agents,  or  servants  of  the  association  to  violate,  any  of  the 
provisions  of  this  title,  all  the  rights,  privileges,  and  fran- 
chises of  the  association  shall  be  thereby  forfeited.  Such 
violation  shall,  however,  be  determined  and  adjudged  by  a 
proper  circuit,  district,  or  territorial  court  of  the  United  States 
in  a  suit  brought  for  that  purpose  by  the  Comptroller  of  the 
Currency,  in  his  own  name,  before  the  association  shall  be 
declared  dissolved.  And  in  cases  of  such  violation,  every 
director  who  participated  in  or  assented  to  the  same  shall  be 
held  liable,  in  his  personal  and  individual  capacity,  for  all 
damages  which  the  association,  its  shareholders,  or  any  other 
person,  shall  have  sustained  in  consequence  of  such  violation."* 
It  may  assist  in  the  construction  of  this  act  in  future  cases 
to  note  that  it  is  almost  literally  transcribed  from  an  early 
statute  of  Pennsylvania.'*  Two  questions  have  arisen  in  dif- 
ferent circuits  of  the  United  States  concerning  the  right  of 
action  given  by  this  section,  and  both  have  been  answered 
differently.  The  first  is  whether  the  action  given  by  it  against 
directors  may  proceed  before  the  Comptroller  has,  in  a  direct 
proceeding  to  forfeit  the  franchises  of  tlie  banking  association 
by  reason  of  the  violation  of  the  act  by  the  directors,  pro- 
cured an  adjudication  of  such  forfeiture,  establisliing  the  fact 
of  such  violations  of  the  act.  The  CiTcuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri  has  held  that  such 
an  adjudication  is  not  necessary;'  and  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of  Virginia  has 
held  that  it  is.*  The  latter  decision  is  obviously  unsound. 
There  is  no  connection  between  the  subject  of  forfeiting  the 
franchises  of  the  corporation  and  making  the  directors 
liable,  except  that  the  draughtsman  has  placed  them  in  the 
same  section.  Forfeiting  the  franchises  would  theoretically 
redress  the  fictitious  public  wrong  and  punish  the  innocent 


>  Eev.  Stat.  U.  S.,  §  5239. 
>  1  Bright.  Purd.    Dig.  Pa.  1873,  »  Stephens  v.  Overatolz,  43  Fed. 

p.  124,  5  40.  Kep.  465. 

*  National  Exch.  Bank  v.  Peters,  44  Fed.  Eep.  13. 

3161 


«J  Thomp.  Corp.  §  4304.]     directors. 

shareholders,  but  tolding  the  directors  liable  would  redress 
the  real  wrong. 

§  4304.  "Whether  the  Bii^ht  of  Action  Given  by  This  Section 
is  Liodgred  Alone  in  a  Keceiver.  —  In  the  case  just  referred  to,^ 
the  Circuit  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Virginia  also  holds  that  the  right  of  action  given  by 
the  section  already  quoted  is  lodged  alone  in  a  receiver  of 
the  national  banking  corporation;  while  the  intimations  of  the 
decision  of  the  Circuit  Court  of  the  United  States  for  the  East- 
ern District  of  Missouri  are  to  the  contrary.''  The  court  in 
Virginia  holds  that  a  creditor  of  such  a  corporation  cannot 
sue  its  directors,  for  the  purpose  of  charging  them  with  the 
damages  which  he  has  sustained  through  their  mismanagement 
of  the  institution.  The  court  reasons  that  no  such  action 
exists  at  common  law,  and  in  this,  as  already  seen,  the  court 
is  correct.  The  court  next  concludes  that  no  such  action  is 
given  by  the  statute;  but  in  so  holding  the  court  proceeds  in 
the  very  face  of  the  language  of  the  statute:  "  And  in  case  of 
such  violation,  every  director  who  participates  in  or  assents 
to  the  same  shall  be  held  liable  in  his  individual  capacity  for 
all  damages  which  the  association,  its  shareholders,  or  any  other 
person,  shall  have  sustained  in  consequence  of  such  violation." 
It  must  strike  the  attention  that  a  more  comprehensive  frame 
of  language  could  not  have  been  devised  by  the  draughtsmen 
of  the  statute,  so  as  to  make  it  include  both  stockholders  and 
creditors.  The  right  of  action  thus  given  does  not,  upon  any 
sound  principle,  reside  exclusively  in  the  receiver.  He  repre- 
sents the  creditors  first,  and  the  shareholders  next,  for  the 
purpose  of  collecting  the  assets  of  the  association.  He  may 
indeed  sue  for  and  recover  the  damages  which  the  association 
may  have  sustained  through  their  illegal  acts;  but  it  is  to  be 
observed  that,  for  the  recovery  of  such  damages,  the  statute 
gives  a  right  of  action  to  "  its  shareholders  or  any  other  per- 
son who  shall  have  sustained  damages  in  consequence  of  such 

'  National  Exch.  Bank  v.  Peters,  »  Stephens  v.  Overstolz,   43  Fed. 

44  Fed.  Kep.  13.  Eep.  465. 
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violation."  Now,  damages  whicli  its  shareholders  may  have 
sustained,  do  not  belong  to  the  corporation,  and  cannot  there- 
fore be  sued  for  by  its  receiver.  Nor  can  the  receiver  sue  for 
such  damages  as  the  representative  of  its  creditors,  for  they 
belong  to  the  shaireholders,  and  not  to  the  creditors.  Then 
as  to  the  damages  which  "any  other  persons"  —  that  is,  any 
person  other  than  the  shareholders,  may  have  sustained 
by  reason  of  such  violation,  it  would  be  absurd  to  call  such 
damages  assets  of  the  corporation,  or  to  hold  that  a  right 
of  action  for  them  is  vested  in  its  receiver.  It  is  exceed- 
ingly plain  that  the  statute  gives  three  actions  against  the 
directors:  1.  An  action  by  the  association,  which  of  course 
passes  to  its  receiver  as  its  legal  representative;  2.  And  by 
its  shareholders,  who  in  law  are  separate  and  distinct  per- 
sons from  the  corporation,  and  which  right  of  action  is  there- 
fore not  assets  of  the  corporation;  3.  By  any  other  person, 
which  would  include  creditors,  or  others  who  might  be  dam- 
aged by  the  acts  of  the  directors  in  violation  of  the  statute, — 
which  last  right  of  action  cannot,  on  any  theory,  be  regarded 
as  belonging  to  the  corporation  or  its  representative. 

I  4305.  Resignation  of  Such  Directors.  —  Where  a  director 
of  a  national  banking  association  agreed  to  sell  his  stock,  the 
price  of  which  he  afterwards  received, and  orally  resigned  his 
oflBce  of  director  to  the  president  of  the  bank,  in  his  place  of 
president  at  the  bank,  it  was  held  that  he  thereupon  ceased 
to  be  a  director,  and  was  not  liable  for  subsequent  losses  sus- 
tained by  negligence  of  the  directors.^ 

Article  XI.    Remedies  and  Procedure  Under  These  Stat- 
utes. 
■Bbctios  Seotion 

4808.  Preliminary.  4310.  Doctrine  of  Supreme  Court  of 

4809.  Whether  the  remedy  is  at  law  United    States :    remedy   in 

or  in  equity.  equity, 

1  Movlus  V.  Lee,  30  Fed.  Eep.  298;  s.  c.  affirmed  «m6.  nom.  Briggs  v. 
Spaulding,  141  V.  S.  132. 
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Section 

4311.  So  in  Massachusetts. 

4312.  So  in  Georgia. 

4313.  So  in  Alabama. 

4314.  So  in  other  States  under  various 

statutes  and  charters. 

4315.  In  Kentucky,  remedy  at  law. 

4316.  So  in  Missouri  where  equitable 

relief  not  sought. 

4317.  So  in  Vermont. 

4318.  So  in  New  York. 

4319.  So,  it  seems,  in  Indiana. 

4320.  Action  by  single  creditor  against 

single  director. 

4321.  Form  of  the  action  at  law. 

4322.  Actions  by  creditors. 

4323.  Actions  by  receivers. 

4324.  Actions  by  assignees. 

4325.  Actions  by  stockholders. 

4326.  Actions  by  Attorney-General  in 

New  York. 

4327.  Judgment  against  corporation  a 

condition  precedent. 

4328.  Exception  in  case  of  inchoate 

corporations. 

4329.  Exception  in  some  States. 

4330.  Theory  that  judgment  against 

corporation  conclusive. 

4331.  Theory  that  such  judgment  not 

evidence  against  the  directors. 

4332.  Whether  judgment  against  cor- 

poration by  garnishment  a 
sufficient  foundation  for  such 
an  action. 


Section 

i333.  Burden  of  proof  under   such 

statutes. 
4834.  Parol    evidence    admissible   to 

identify  the  judgment. 

4335.  Misjoinder  of    such   causes  of 

action. 

4336.  Pleading  under  such  statutes: 

complaint  must  allege  all  the 
statutory  grounds  of  recov- 
ery. 

What  exceptions  of  the  statute 
must  be  negatived. 

Averment  of  date  of  debt. 

Averment  that  the  debt  remains 
unpaid. 

Misdescription  of  the  statute 
immaterial. 

Not  necessary  to  aver  how  the 
damage  happened. 

Other  points  in  such  complaints. 

Plaintiff  recovers  upon  a  pre- 
ponderance of  evidence. 
4344.  Procedure  in  case  of  the  death 
of  a  director. 

Bule  in  Massachusetts  in  case 
of  insolvency  proceedings 
against  director. 

Other  decisions  under  statutes 
of  Massachusetts. 
4347.  Costs  in  proceedings  under  these 

statutes. , 
4848.  Various  matters  of  practice  in 
such  actions. 


4337. 

4338. 
4339. 

4340. 

4341. 

4342. 
4343. 


4345. 


4346. 


§  4308.  Preliminary.  —  Some  of  the  statutes  which  we 
have  been  considering  give  special  remedies  for  the  special 
liabilities  created  by  them.  Such  statutes,  except  in  so  far 
as  they  are  declaratory  of  the  common  law,  are  subject  to  the 
well-known  rule  that  where  a  statute  creates  a  right  and  gives 
a  remedy  to  enforce  that  right,  that  remedy  is  exclusive. 
But,  contrary  to  this  principle,  it  has  been  held  that  where 
the  charter  makes  the  directors  liable  jointly  and  severally 
for  the  corporate  debts,  though  it  gives  an  action  against 
them,  the  statutory  remedy  by  such  action  is  not  exclusive. 
The  reasoning  is  that  the  creditors  of  the  corporation  are 
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creditors  of  the  directors,  and  may  pursue  them  or  their  prop- 
erty by  the  general  methods  of  the  law,  e.  g.,  attachment.* 

§  4309.  Whether    the    Remedy  Is    at  Law    or  In    Equity. 

This  question  depends  so  much  on  the  terms  of  particular 
statutes,  and  on  the  remedial  systems  of  the  different  States, 
that  it  is  not  surprising  that  there  should  be  such  a  conflict 
of  decisions  with  regard  to  it  as  to  preclude  any  attempt  to 
reconcile  the  cases.  Where  the  statute  does  not  expressly 
require  the  remedy  to  be  pursued  at  law,  we  believe  the  better 
doctrine  is  that  the  remedy  of  the  creditor  should  be  sought 
in  equity;  for,  notwithstanding  these  statutes  are  generally 
regarded  as  penal,  yet,  the  object  of  the  Legislature  in  enact- 
ing them  is  to  create  an  additional  security  for  all  the  cred- 
itors of  the  corporation;  and  this  policy  is  in  a  measure 
defeated  by  allowing  a  proceeding  whereby  those  who  succeed 
in  first  prosecuting  their  claims  to  judgment  exhaust  the 
security  and  leave  the  others  unpaid.  Moreover,  if  the  statute 
is  penal,  and  is  to  be  favorably  construed  toward  the  persons 
against  whom  the  penalty  is  denounced,  and  if  there  is  a  fair 
question  as  to  the  remedy  to  be  pursued  in  enforcing  it,  that 
remedy  ought  to  be  chosen  which  will  be  least  oppressive  to 
them.  In  these  cases  the  least  Qppressive  remedy  for  the 
directors  is  that  of  the  courts  of  equity;  for  this  saves  them 
from  being  harassed  by  a  multiplicity  of  suits;  it  exhausts 
the  assets  of  the  corporation  before  charging  them;  it  aflPords 
an  opportunity  for  enforcing  contribution  among  themselves 
where  the  right  to  contribution  exists,  and  it  gives  scope  for 
the  adjusting  of  all  conflicting  equities  among  the  parties, 
such  as  may  arise  where  the  creditor  is  himself  a  shareholder 
or  a  director.  Opposed  to  this  reasoning  is  the  suggestion 
that  courts  of  equity  never  sit  to  enforce  penalties;  and  from 
this  the  conclusion  has  been  deduced  that  where  the  liability 
is  imposed  upon  directors  in  favor  of  creditors  for  a  particular 
act,  and  a  court  of  equity  is  clothed  with  the  jurisdiction  to 
enforce  it,  the  statute  is  not  penal  for  that  very  reason.* 

'  Ex  parte  Van  Eiper,  20  Wend.  "  Woolverton  v.  Taylor,    132    111. 

<N.  Y.)  614.  197;  «.  c.  22  Am.  St.  Kep.  521. 
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§  4310.  Doctrine  of  Supreme  Court  of  United  States: 
Remedy  in  Equity.  —  The  Supreme  Court  of  tlie  United 
States  has  taken  this  view  of  the  remedy  under  a  statute  of 
the  District  of  Columbia.  This  statute  provided  that  "  if  the 
indebtedness  of  any  company  organized  under  this  act  shall 
at  any  time  exceed  the  amount  of  its  capital  stock,  the  trustees 
of  such  company,  assenting  thereto,  shall  be  personally  and 
individually  liable  for  such  excess,  to  the  creditors  of  the 
company.'"  In  giving  the  judgment  of  the  court,  Mr.  Justice 
Miller  said:  "  The  remedy  for  this  violation  of  duty  as  trus- 
tees is  in  its  nature  appropriate  to  a  court  of  chancery.  The 
powers  and  instrumentalities  of  that  court  enable  it  to  ascer- 
tain the  excess  of  indebtedness  over  the  capital  stock,  the 
amount  of  this  which  each  trustee  may  have  assented  to,  and 
the  extent  to  which  the  funds  of  the  corporation  may  be 
resorted  to  for  the  payment  of  the  debts;  also,  the  number 
and  names  of  the  creditors,  the  amount  of  their  several 
debts;  to  determine  the  sum  to  be  recovered  of  the  trustees 
and  apportioned  among  the  creditors,  —  in  a  manner  which 
the  trial  by  jury  and  the  rigid  rules  of  common-law  proceed- 
ings render  impossible.  This  course  ....  adjusts  the  rights 
of  all  concerned  on  the  equitable  principles  which  lie  at 
the  foundation  of  the  statute."^  So,  it  has  been  held  in  the 
Circuit  Court  of  the  United  States,  that  a  creditor  of  a  dis- 
solved corporation,  the  assets  of  which  have  been  misappro- 
priated by  the  directors,  can  only  maintain  an  action  against 
them  after  an  ascertainment  in  equity  of  the  amount  due 
him,  unless  his  claim  is  the  only  one  that  the  corporation 
owed  at  the  time  of  its  dissolution,  or  unless  the  assets 
appropriated  by  the  directors  exceed  such  claim  in  amount.* 

§  4311.  So  in  Massachusetts.  —  In  Massachusetts,  the 
remedy  by  an  action  at  law,  to  recover  of  an  ofi&cer  of  a  cor- 

'  See  ante,  §  4259,  et  seq. 
'  Hornor  «.  Henning,  93  U.  S.  228,      (U.  S.),  595.    So  under  a  similar  stat- 
232 ;  reafiTrmed  in  Stone  v.  Oliisolm,      ute  in  Illinois :  Buchanan  v.  Bartow 
113  U.  S.  302.  Iron  Co.,  3  111.  App.  191;  Buchanan 

'  Horner    v.  Carter,    3    McCrary     v.  Law,  3  HI.  App.  202. 
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poration  a  corporate  debt,  whicli  existed  under  the  general 
statutes/  has  been  expressly  repealed  by  a  later  statute,''  and 
a  suit  in  equity  substituted  therefor,  which  is  now  the  only 
remedy.*  The  liability  of  directors  of  manufacturing  cor- 
porations, under  a  statute  of  that  State,  making  directors 
liable  for  the  debts  of  the  corporation  above  its  capital  stock 
could,  in  like  manner,  be  enforced  only  in  equity.* 

§  4312.  So  In  Georgia.  —  So  in  Georgia,  where  a  statute 
made  directors  of  a  bank  liable  for  certain  official  defaults,  to 
the  creditors  of  the  corporation,  and  these  defaults  amounted 
to  a  gross  fraud  upon  the  public,  it  was  held  that  an  action  to 
enforce  the  liability  might  be  brought  by  any  judgment  cred- 
itor in  equity  by  or  on  behalf  of  himself  and  of  others  stand- 
ing in  the  ■  same  situation  as  himself.  The  court  so  ruling, 
keeping  in  view  the  doctrine  that  the  capital  stock  of  a  corpo- 
ration is  a  trust  fund  for  its  creditors,  and  that  whenever 
a  bank  issues  bills,  a  superior  equity  or  trust  arises  in  favor, 
of  those  who  receive  or  become  holders  of  them,  over  that 
which  has  arisen  in  favor  of  the  stockholders,  on  the  part  of 
the  president,  cashier,  and  directors  of  the  bank,  as  custodians 

'  Gen.  Stats.  Mass.,  ch.  60,  §  31.  §  2.    A  bill  in  equity  is  now  the  only 

"  Mass.  Act  1862,  ch.  218,  ^  10.  remedy.    McEae  v.  Locke,  114  Mass. 

'  Peele  v.  Phillips,  8  Allen  (Mass.),  96.  The  objection  to  such  a  proceed- 
86;  Bond  v.  Morse,  9  Allen  (Mass.),  ing  at  law  is  not  waived  by  the  sub- 
471.  This  last  statute  was  held  to  mission  of  the  case  upon  an  agreed 
apply  to  corporations  organized  under  statement  of  the  facts  necessary  for 
general  laws,  as  well  as  to  those  the  determination  of  the  question  of 
organized  under  special  statutes.  So,  liability.  Ibid.  See  also  Crease  v. 
under  Pub.  Stats.  Mass.,  ch.  106,  Babcock,  lOMet.  (Mass.)  525.  Requi- 
5  60,  cl.  3,  affixing  a  personal  liability  sites  of  a  bill  in  equity  under  Mass- 
to  the  directors,  of  manufacturing  Stat.  1862,  ch.  218,  to  charge  the 
corporations  for  contracting  excess-  officers  of  a  manufacturing  corpora^ 
ive  debts,  the  remedy  is  in  equity,  tion,  personally,  with  a  debt  thereof : 
Thacher  v.  King,  156  Mass.  490;  s.  c.  Norfolk  v.  American  Steam  Gas  Co., 
31  N.  E.  Rep.  648.  108  Mass.  404;  Thayer  v.  New  Eng- 

'  Merchants'  Bank  v.  Stevenson,  land  Lith.  &c.  Co.,   108  Mass.  523. 

10Gray(  Mass.),  232.   An  actional  taw  The  following  are  statutes  of  Massa- 

cannot  be  maintained  by  a  creditor  chusetts    relating    to   this    subject: 

of  a  corporation  against  its  officers,  Gen.  Stats.  Mass.,  p.  385,  ch.  68,  §  17; 

to  enforce  the  officers'  liability  im-  Supp.  to  Gen.  Stats.  Mass.,  vol.  I., 

posed  by  Mass.  Stat.  1863,  ch.  246,  p.  811,  §  42. 
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of  such  fund,  —  has  placed  this  jurisdiction  on  the  ground  of 
trust.  "  It  is  true,"  said  the  court,  "  that  the  bill  is  not  filed 
under  the  charter.  It  is  filed  on  the  principle  that  trustees 
guilty  of  a  breach  of  trust  shall  be  responsible  to  those 
aggrieved  by  it;  and  that  if  the  trustees  have,  or  are  pre- 
sumed to  have,  made  any  advantage  by  it,  then  it  is  agaijist 
conscience  that  they  or  their  representatives  should  be 
allowed  to  retain  this  advantage.  They  should  respond  to 
injured  parties."  The  jurisdiction  of  equity  in  this  case  was 
held  not  ousted  by  the  fact  that  the  plaintiff  might  have  a  suit  at 
law,  for  the  remedy  in  equity  is  more  effective  than  that  at  law.^ 

§  4313.  So  In  Alabama.  —  So  in  Alabama,  where  the  juris- 
diction was  aided  by  statute,  it  was  held  that  the  note-holders 
of  a  foreign  banking  corporation,  which  had  suspended  pay- 
ment, might,  without  first  obtaining  judgment  at  law,  proceed 
in  equity  against  the  bank,  its  directors,  stockholders,  and 
agents,  charging  them  with  fraud  and  a  misapplication  of  the 
assets,  and  seeking  a  discovery  and  account.  Such  a  bill,  it 
was  said,  might  be  maintained  under  the  general  powers  and 
jurisdiction  of  the  court,  which  regards  the  capital  stock  of 
the  company  and  all  its  assets  as  a  trust  fund  for  the  pay- 
ment of  its  creditors,  and  the  directors,  stockholders,  and 
agents,  as  trustees.  As  against  the  bank,  if  the  bill  was  veri- 
fied by  affidavit,  and  alleged  that  the  bank  was  located  in 
another  State,  and  had  property  and  choses  in  action  in  Ala- 
bama, it  might  also  be  sustained  under  the  attachment  law  of 
1846;  and  if  it  further  alleged  that  the  notes  were  issued  and 
put  in  circulation  in  this  State  by  the  president,  who  was 
charged  to  be  the  principal  stockholder  and  a  npn-resident,  it 
was  also  well  filed  against  him  under  the  act.^ 

§  4314.  So  in  Other  States  under  Various  Statutes  and 
Charters.  —  The  same  rule  obtains  in  other  States,under  vari- 
ous statutes  and  charters.' 

1  Schley  v.  Dixon,  24  Ga.  273,  279;  i.  c.  71  Am.  Dec.  121. 
"  Bank  of  St.  Mary's  «.  St.  John,  »  Oomp.  Laws  Mich.  1871,  §  6572, 

25  Ala.  566.  et  seg.;  Crown  v.  Brainerd,  57  Vt.  625 ; 
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§  4315.  In  Kentucky,  Remedy  at  Law.  —  The  Court  of 
Appeals  of  Kentucky  have  taken  a  different  view  of  this  ques- 
tion from  that  taken  by  some  of  the  other  courts/  holding 
that,  under  a  statute  making  directors  individually  liable, 
jointly  and  severally,  for  corporate  debts  contracted  beyond  a 
prescribed  limit,^  the  remedy  is  at  law.  In  the  view  of  the 
court,  the  personal  liability  of  a  director  under  this  statute 
may  be  enforced  by  one  creditor  without  inquiring  for  others, 
or  requiring  them,  if  there  be  any,  to  be  made  parties.  Such 
a  case,  say  the  court,  is  not  that  of  an  assignment,  but  the  lia- 
bility is  to  each  creditor  severally,  who,  according  to  the 
nature  of  the  case  and  under  the  eighteenth  section  of  the 
same  statute,  may  maintain  a  separate  action.' 

§4316.  So  in  Missouri  where  Equitable  Relief  not  Sought. 

In  Missouri  where  the  remedial  systems  of  law  and  equity  are 
blended  under  a  code  of  procedure,  an  action  in  the  nature  of 
an  action  at  law  may  be  prosecuted  by  the  receiver  of  an  insol- 
vent corporation  against  its  directors,  to  recover  damages  sus- 
tained by  the  corporation  through  their  misconduct  in  office, 
•where  no  accounting  or  other  equitable  relief  is  required.* 

§  4317.  So  in  'Vermont.  —  A  statute  of  Vermont  provided 
that  "  the  directors  shall  be  liable  to  pay  the  creditors  and 
stockholders  of  such  bank  all  losses  which  may  be  sustained 
in  consequence  of  any  violation  by  them  of  the  provisions  of 
the  banking  laws  of  the  State,  or  other  unfaithfulness  in  the 
■discharge  of  their  official  duties;  and  any  number  of  such 
•directors  may  be  sued  in  the  same  action  by  any  claimant 
under  the  provisions  of  this  section."^  It  is  held  that  any 
stockholder  injured  by  a  violation  of  this  statute  may  main- 
tain an  action  at  law  against  any  director,  without  joining  the 

Eev.  Stats.  N.  J.  1877,  p.  194,  §  94;  »  Ante,  §§  4268,  4810,  et  seg. 

■Citizens'    Loan    Asao.    v.    Lyon,    29  »  2  Stant.  Ky.  Stat.,  p.  517,  ^  16. 

N.   J.  Eq.  110.     But  under  another  '  Cornwall    v.  Eastham,  2    Bush 

statute  the  remedy  is  by  action  on  t/ie  (Ky.),  561. 

<iase:  Kev.  Stats.  N.  J.  1877,  p.  194,  *  Thompson  v.  Greeley,   107  Mo. 

4  93.  577,  593. 

'  Vt.  Act  1862,  ch.  218,  §  10. 
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other  stockholders.  The  reason  given  by  the  court  was,  that 
if  one  stockholder  could  not  maintain  the  action,  no  number 
less  than  the  whole  could  do  so.  This  would  present  the 
incongruous  result,  either  of  having  some  of  the  parties  on 
both  sides  of  the  record,  or  of  denying  the  right  of  any  suit  at- 
law  at  all.  Then,  too,  to  hold  that  all  should  join  in  such  suit 
would  require  a  disregard  of  the  well-known  rule  that  only  ■ 
those  who  have  a  joint  right  should  join  in  the  suit  for  its 
enforcement;  for  the  right  of  the  stockholder  is  several,  and 
not  joint.'  So  where  a  statute  points  out  certain  duties  to  be 
performed  by  directors  of  corporations,  and  provides  that  if 
the  president  and  clerk  or  secretary  of  any  such  corporation 
shall  neglect  or  refuse  to  perform  such  duties,  "  they  shall  be 
severally  and  personally  responsible,  in  an  action  founded  upon 
this  statute,  for  all  debts  of  such  corporation,  contracted  during 
the  period  of  any  such  neglect  or  refusal,"  it  has  been  held 
that  a  bill  in  equity  will  not  lie:  the  expression  "  action  founded 
on  this  statute,"  means  an  action  at  law.^  So,  where  the  char- 
ter of  a  corporation  made  the  directors  and  stockholders  per- 
sonally liable  to  the  creditors  if  the  debts  should  at  any  time 
exceed  three-fourths  the  amount  of  the  capital  stock,  but  pro- 
vided no  means  of  enforcing  this  liability,  —  it  was  held  that 
creditors  might  resort  to  their  common-law  action,  that  under 
the  common  law  the  clause  would  make  them  jointly  liable 
for  the  debts,  but  that  it  extended  only  to  those  who  were 
directors  and  stockholders  at  the  time  the  indebtedness  was 
so  increased.' 

§  431S.  So  in  New  York. —  So,  under  an  early  conception 
in  New  York,  the  directors  of  a  moneyed  corporation   were 
responsible  in  an  action  on  the  case,  for  improperly  obtaining    ' 
and  disposing  of  its  funds  or  other  property;*  and  so,  under 
the  New  York  statute  making  every  director  in  certain  cor- 


'  Buell  V.  Warner,  33  Vt.  570.  "  Windham  &c.  Inst.  v.  Sprague, 

'  Bassett  v.  St.  Alban's  Hotel  Co.,  43  Vt.  502. 
47  Vt.  313;  Gen.  Stats.  Vt.  1863,  ch.  *  Franklin  Fire  Ins.   Co.  v.  Jen- 

86,  §§  58,  63.    Compare  ante,  §  3414.  kins,  3  Wend.  (N.  Y.)  130. 
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porations  personally  liable  for  their  debts  not  exceeding  a 
specified  amount,  such  liability  is  an  original  joint  and  sev- 
eral contract  liability,  which  may  be  enforced  by  a  single 
creditor  in  an  action  at  law,  without  previous  effort  to  collect 
from  the  corporation.^ 

§  4319.  So  It  Seems  in  Indiana. — A  Federal  court  has 
held,  under  a  statute  of  Indiana,  that  an  action  of  debt  may 
be  maintained  against  the  officers  of  a  corporation,  where 
under  its  charter  they  are  made  liable  individually  for  the 
corporate  debts,  if  they  neglect  to  publish  certain  reports 
required  by  the  charter.^ 

§  4320.  Action  by  Single  Creditor  against  Single  Director. 

When  it  is  conceded  that  the  remedy  under  these  statutes 
inures  to  creditors,'  if  the  rule  of  the  jurisdiction  allows  it  to 
be  prosecuted  by  an  action  at  law,  then  it  follows  that  a  single 
creditor  may  maintain  the  action  against  one  or  more  of  the 
directors,  and  that  he  is  not  obliged  either  to  proceed  for 
other  creditors  or  to  proceed  against  all  the  directors  guilty 
of  the  delinquency  denounced  by  the  statute.^ 

§  4321.  Form  of  the  Action  at  liaw.  —  Although  statutes 
of  the  class  we  are  considering  are  generally  regarded  as  penal, 
it  does  not  follow  that  an  action  upon  them  is  necessarily  in 
form  ex  delicto.  As  is  well  known,  an  action  of  debt  lies  to 
recover  a  penalty  given  by  a  statute;^  and  it  has  been  held 
that  this  form  of  action  may  be  resorted  to  under  a  statute 
making  the  directors  of  corporations  "jointly  and  severally 
liable  for  all  the  debts  of  the  company  "  in  consequence  of 
being  guilty  of  certain  official  defaults;  provided  the  sum 
sought  to  be  recovered  is  a  sum  certain.'  This  form  of  action 
is  sometimes  given  by  statute  in  express  terms. 

1  State  Bank  v.  Andrews,  18  N.  Y.  Supp.  167. 

2  Union  Iron  Co.  v.  Pierce,  4  Biss.  °  Union  Iron  Oo.  v.  Pierce,  4  Biss. 

(U.  S.)  327.  (U.  S.)  327,  McDonald,  J.    This  case 

"  Ante,  §  4163.  was  decided  under  the  thirteenth  sec- 

*  State  Bank  v.  Andrews,  18  N.  Y.  tion  of  the  Indiana  statute  relating 

Supp.  167.  to  mining  and  manufacturing  com- 

^  Sturges  V.  Burton,  8  Ohio  St.  215 ;  panics :  1  Gav.  &  H.  Stats.  425. 
«.  c.  72  Am.  Dec.  582. 
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§  4322.  Actions  toy  Creditors. — Under  nearly  all  these 
statutes  the  liability  is  in  terms  to  creditors,  and  of  course 
they  are  the  proper  persons  to  sue.  This  has  been  shown  in 
the  preceding  sections.  Under  section  10  of  the  New  York 
statute  relating  to  monej'ed  corporations,  a  creditor  cannot 
maintain  an  action  to  charge  directors  for  acts  done  by  them 
which  rendered  the  corporation  insolvent  before  he  became 
its  creditor.  Such  loss  or  injury  is  too  remote  to  be  charged 
to  the  acts  of  the  directors.*  In  Minnesota,  a  creditor  of  the 
corporation  may  sue  one  or  more  of  the  directors  to  enforce 
the  liability  without  joining  all  the  creditors  to  whom  they  are 
liable,  or  all  the  directors  subject  to  the  liability,*  —  which  is 
tantamount  to  holding  that  the  remedy  is  at  law.' 

§  4323.  Actions  by  Keceivers.  —  Whether  a  receiver  of  a 
corporation  can  sue  for  penalties  given  by  statute  for  official 
defaults  of  the  directors  must  depend,  for  the  most  part, 
upon  the  terms  of  the  statute  in  each  case;  but  this  inquiry 
may  be  aided  by  principles  which  are  discussed  in  a  suc- 
ceeding chapter.*  If  the  statute  make  the  penalty  a  debt  due 
to  the  corporation,  for  a  breach  of  duty  on  the  part  of  the 
directors  toward  the  corporation,  then  it  is  clear  that  the 
receiver,  who  succeeds  to  the  title  of  the  corporation,  can 
bring  the  suit.  Whether  he  can  sue,  we  take  it,  must  depend 
upon  the  question  whether  the  penalty  is  made  by  the  stat- 
ute a  part  of  the  corporate  assets,  which  it  is  the  duty  of  the 
receiver  to  collect  and  distribute  ratably  among  all  the  cred- 
itors, or  whether  it  is  a  debt  by  statute  due  from  any 
director,  guilty  of  the  particular  default,  to  any  creditor  of  the 
corporation  who  may  choose  to  sue  therefor.  Under  a  statute  of 
New  York,  passed  in  1825,  to  prevent  fraudulent  bankruptcies 
of  corporations,'  the  penalty  incurred  by  the  directors  of  a 
bank,  for  dividing  the  capital  stock  of  the  bank  among  the 

*  Ogden  V.  EoUo,  3  Abb.  Pr.  (N.  Y.)  «  AnU,  §§  4174,  4176. 

300.  •  Post,  ch.  161.    See  also  Van  Oott 

'  Patterson  v.  Stewart,  41  Minn.  v.  Van  Brunt,  2  Abb.  N.  Oas.  (N.  Y.) 

S4 ;  8.  c.  16  Am.  St.  Kep.  671 ;  42  N.W.  283. 

Bep.  926.  '  Laws  N.  Y.  1825,  p.  448. 
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Btockholders,  was  held  to  be  a  debt  due  to  the  corporation,  under  the 
terms  of  the  statute,  which  provided  that  the  individuals  who 
should  incur  the  penalty  should  be  liable  therefor  "  to  the 
said  corporation,  and  to  the  creditors  thereof  in  the  event  of 
its  dissolution."^  The  court  therefore  concluded  that  suit 
could  be  brought  by  a  receiver  of  the  corporation.^  In  Mis- 
souri, although  there  is  no  statute  conferring  upon  a  receiver 
the  power  to  prosecute  an  action  against  the  directors  of  a 
corporation  to  recover  damages  for  a  loss  of  tlie  assets  of  the 
corporation  through  their  misconduct,  yet  it  is  held  competent 
for  the  court  appointing  the  receiver  to  direct  that  such  an 
action  be  brought,  it  being  within  the  general  jurisdiction 
of  a  court  of  equity  powers.* 

§  4324.  Actions  by  Assignees.  —  It  has  been  held  in  Penn- 
sylvania that  where  a  corporation  makes  an  assignment  for  the 
benefit  of  its  creditors,  it  is  the  duty  of  the  assignee  to  bring 
suit  against  the  directors,  if  they  have  declared  dividends  out 
of  the  capital  stock  in  violation  of  statute.  If  the  assignee 
fails  to  do  this,  it  will  be  good  ground  for  exception  to  his 
final  account,  and  he  will  be  personally  liable  to  an  amount 
vfhich  might  have  been  realized  by  the  bringing  and  prose- 
cuting of  such  suits.* 

§  4325.  Actions  by  Stockholders. — Although  the  stock- 
holders of  a  corporation  are,  in  the  eye  of  a  court  of  equity, 
the  cestuis  que  trust  of  the  directors,*  yet  in  the  eye  of  the 
courts  of  law  they  are  strangers  to  them.*  The  stockholder 
may  make  contracts  with  the  corporation  through  the  direct- 
ors, or  their  managing  or  contracting  officers.     He  may  sue  it 

'■  See  statutes  of  this  kind,  ante,  §§  4314-4319. 
'  Bank  of   Niagara  v.  Johnson,  8  '  Ante,  §  4009. 

Wend.  (N.  Y.)  645.  «  Smith  v.  Hurd,  12  Met.  (Mass.) 

*  Thompson  v.  Greeley,  107  Mo.  371;  g.  c.  46  Am.  Dec.  690;  Thomp. 
577;  Thompson  v.  Swain,  107  Mo.  Off.  Corp.  249;  "Willoughby  v.  Com- 
C94.  stock,  3  Hill  (N.  Y.),  389;  Brinham 

*  Gunkle's  Appeal,  48  Pa.  St.  13.  u.  Wellersburg  Coal  Co.,  47  Pa.  St. 
See  also   Grocers'  National  Bank  v.  43,  49. 

Clark,  48  Barb.  (N.  Y.)  48, 
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and  be  sued  by  it,  and  for  the  frauds  of  the  directors  com- 
mitted upon  him  he  may,  like  any  other  stranger,  maintain 
an  action  at  law  for  deceit.^  There  is,  therefore,  nothing  in 
his  relation  towards  the  directors  of  the  company  which  will 
prevent  him,  in  the  event  he  becomes  a  creditor  of  the  com- 
pany, from  maintaining  an  action  to  charge  the  directors  with 
the  liability  to  pay  the  debts  of  the  company,  imposed  upon 
them  by  statute  for  certain  official  defaults.^  Thus,  the 
directors  of  a  company  suffer  its  indebtedness  to  exceed  the 
amount  of  its  capital  stock  actually  paid  in.  A  stockholder 
in  the  course  of  trade  becomes  a  creditor  of  the  company. 
He  may,  under  a  statute  making  the  directors  liable  to  pay 
the  debts  of  the  company,  when  such  indebtedness  during 
their  administration  shall  exceed  the  amount  of  its  capital 
stock  actually  paid  in,'  recover  such  indebtedness  of  the 
directors.*  But  where  the  debt  arises  in  consequence  of  the 
stockholder  being  compelled  to  contribute  to  pay  a  debt  so 
illegally  contracted  by  the  directors,  the  rule  is  different.  The 
statute  was  not  intended  to  give  such  an  action  against  direct- 
ors in  favor  of  stockholders  when  they  seek  to  enforce  a 
demand  arising  in  their  favor  as  stockholders;  it  was  for  the 
protection  of  creditors  and  not  stockholders;  and  stockholders 
can  only  avail  themselves  of  it  when  they  appear  as  creditors, 
claiming  payment  of  debts  arising  in  their  favor  from  the 
corporation,  in  the  ordinary  course  of  dealing,  and  not  grow- 
ing out  of  their  relation  as  stockholders.'  In  like  manner, 
the  New  Jersey  statute  "  to  authorize  the  establishment  and 
to  prescribe  the  duties  of  companies  for  manufacturing  and 
other  purposes,"  does  not  create  a  personal  liability  against 
individual  directors,  for  the  debts  of  the  corporation,  at  the 
suit  of  the  stockholder  as  such.  Nor  will  a  charge  of  usurpa- 
tion of  office  and  destruction  of  corporate  property  by  indi- 

•  Ante,  §  1071,  et  seq.;  post,  §  4460.      distinguishing  Kritzer  ri.  "Woodson,  19 
'  Sanborn  v.  Lefterts,  16  Abb.  Pr.      Mo.  327,  as  stated  in  the  text. 

(n.  s.I  (N.  y.)  42.  '  This  conclusion  is  the  result  of  a 

'Gen.    Stats.   Mo.   1855,    p.  374,  comparison  of  Kritzer  ?;.  Woodson,  19 

§  20.  Mo.  327,  and  Anderson  v.  Blattau,  43 

*  Anderson  v.  Blattau,  43  Mo.  42;  Mo.  42. 
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vidual  directors  entitle  a  stockholder  to  maintain  an  action 
under  the  act.  The  liability  in  the  first  case  is  to  creditors 
alone,  aud  so  it  is  in  the  second  case,  if  there  be  any  liability 
at  all.'  A  statute  which  makes  the  directors  of  a  bank  liable 
for  certain  ofl&cial  defaults,  to  any  creditor  of  the  corporation, 
makes  them  liable  to  a  stockholder,  provided  he  becomes  a 
creditor.  If,  therefore,  a  stockholder  redeems  bills  of  the 
bank,  he  may  bring  an  action  against  the  directors  to  enforce 
this  statutory  liability.^  But  where  the  directors  of  a  corpo- 
ration commit  breaches  of  duty  by  reason  of  which,  under  a 
statute,  they  become  liable  to  the  stockholders,  it  does  not 
make  them  liable  to  one  who  purchased  his  stock  after  the 
commission  of  such  breaches  of  duty.  The  case  is  like  that 
of  a  man  who  purchases  a  horse  which  has  been  injured  by  a 
third  person  in  the  hands  of  the  seller.  This  does  not  give 
him  a  right  of  action  against  the  person  doing  the  injury.' 

§  4326.  Actions  by  Attorney-greneral  In  New  York.  — By  a 

very  peculiar  statute  of  New  York,  the  attorney-general  is 
required  to  bring  actions  to  redress  breaches  of  trust  com- 
mitted by  directors  of  private  corporations.* 

§  4327.  Judg'ment  against  Corporation  a  Condition  Pre- 
cedent. —  By  the  analogy  of  cases  which  relate  to  the  liability 
of  shareholders^  who  are  not  directors,  it  would  seem  clear, 
in  the  absence  of  anything  in  the  statutes  importing  the  con- 
trary,°  that  a  creditor  could  not  proceed  against  the  officers  of 
a  corporation  without  first  having  obtained  a  judgment  against 

'  Riegel  v.  Einehart,  26  N.  J.  Eq.  Supp.  918,  —  where  the  court  rule,  in 

219.  seeming  opposition  to  the  language  of 

'  Robinson  v.  Bealle,  20  Ga.  275,  the  statute,  that  the  action  cannot  be 

295,  maintained  where  only  private  inter- 

'  Mabey  v.  Adams,  3  Bosw.  (N.  Y.)  ests  are  involved. 
346.  *  Ante,  §  3354,  et  seq.;  Blake  v.  Hin- 

*  N.  y.  Code  Oiv.  Proc,  §§  1781,  kle,  10  Yerg.  (Tenn.)  218,  220;  Drink- 

1782,  1808,  1810.    See  People  v.  Bruff,  water  v.  Portland  &c.   Ey.,   18  Me. 

€0  How.  Pr.    (N.  Y.)  1,  where  such  35. 

an  intervention  was  successful;  also  *  Cambridge  Water  "Works  «.  Som- 

People  V.  Ballard,  3  N.  Y.  Supp.  845;  erville  Dyeing  Co.,  4  Allen  (Mass.), 

s.  c.  29  N.  Y.  St.  Eep.  926;  8  N.  Y.  239. 

3175 


3  Thomp.  Corp.  §  4327.]     directors. 

the  corporation.  This  would  seem  to  be  true  for  stronger 
reasons  than  in  the  case  of  stockholders;  for  the  liability  of 
the  directors  is  like  that  of  a  surety,  stricti  juris,  and  obviously 
ought  not  to  attach  so  long  as  the  debt  can  be  made  out  of  the 
company.  And  so  it  has  been  held,  under  a  statute  charging 
the  directors  of  insurance  companies  with  liability  for  losses 
on  policies  issued  after  the  company  was  under  a  liability  to 
an  amount  equal  to  its  capital  stock.*  This  view  is  supported 
by  a  case  in  Tennessee,  which  turned  upon  the  construction 
of  the  terms  of  the  charter  of  the  bank  of  East  Tennessee,  a 
private  statute,  not  accessible  to  the  writer,  and  not  set  out,  as 
it  ought  to  have  been,  in  the  report  of  the  case.  It  appears 
to  have  provided,  however,  that  directors  of  the  bank,  who 
should  sanction  certain  violations  of  its-  charter,  might  be 
held  liable  in  their  individual  capacities  for  any  loss  or  dam- 
ages which  might  thereby  happen  to  the  creditors  of  the  bank. 
It  was  held  that  two  things  must  exist  as  conditions  precedent 
to  the  enforcement  of  this  liability:  1.  The  violations  of  the 
charter  must  have  been  established  by  some  direct  proceed- 
ing against  the  corporation,  although  it  was  held  not  neces- 
sarj'^  that  such  proceeding  should  have  resulted  in  a  forfeiture 
of  the  charter;  2.  That  the  assets  of  the  corporation  itself 
must  have  been  first  exhausted.  The  measure  of  the  liability 
of  the  directors,  then,  would  be  the  amount  which  its  assets 
might  fall  short  of  discharging  its  liabilities  which  had 
accrued  in  consequence  of  such  violations  of  the  charter.^  So, 
under  a  statute  of  Massachusetts  now  in  force,^  a  judgment 
must  be  recovered  against  the  corporation  and  an  execution 
returned  thereon  unsatisfied,  after  which  any  creditor  may  file 
a  bill  in  equity,  for  himself  and  all  the  other  creditors,  against 
all  the  oflficers  liable  for  the  debts  of  the  corporation;  and  in 
such  proceedings  the  judgment  creditor  filing  the  bill,  as  well 
as  other  creditors,  may  prove  any  claims  due  on  simple  con- 


'  Kinsley  v.  Rice,  10  Gray  (Mass.),  den,  1  Eobt.  (N.  Y.)  383;  2  Abb.  Pr. 

825.  (N.  Y.)  61. 

2  Johnson  v.   Ohurcwell,   1  Head  »  Pub.  Stat.  Mass.,  ch.  106,  §§  62, 

(Tenn.),  146.     See  also  Bird  v.  Hay-  64. 
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tract}  So,  under  a  statute  of  New  Yorlc,^  a  judgment  creditor 
only  can  maintain  an  action  against  directors  for  their  mis- 
conduct.' And  this  rule  is  established  in  many  cases  by  stat- 
ute.* 

§  4328.  Exception  in    Case    of   Inchoate  Corporations. — 

An  obvious  exception  to  this  principle  exists  in  those  cases 
where  directors  of  inchoate  or  pretended  corporations  are  pro- 
ceeded against  for  debts  contracted  by  them  in  the  name  of  a 
corporation,  when  there  is  really  no  corporation  in  existence. 
In  such  a  case  there  would  be  no  sense  in  requiring  the  cred- 
itor to  obtain  a  judgment  against  the  so-called  corporation 
before  proceeding  against  the  persona  with  whom  he  made 
the  contract.* 

§  4329.  Exception  in  Some  States. — In  Minnesota,  it  is  not 
necessary  that  the  creditor,  before  suing  the  directors,  shall  have 
obtained  judgment  against  the  corporation.  He  may,  if  necessary, 
join  it  as  a  co-defendant  with  the  directors,  and  establish  his  claim 
against  the  corporation  in  the  same  action."  The  statute  of  New 
York  relating  to  manufacturing  corporations,  which  provides  that 
"  every  director  shall  be  personally  liable  for  all  the  debts  incurred 
by  the  corporation,  to  an  amount  not  exceeding  $5,000,"  is  held  to 
impose  on  the  directors  an  original  contract  liability,  without  regard 
to  the  efforts  of  the  creditor  to  collect  his  demand  from  the  corpora- 
tion.' 


1  Thacher  v.  King,  156  Mass.  490;  10  Gray  (Mass.),  600,  605;  Thayer  v. 

8.  c.  31  N.  E.  Eep.  648.    The  court  Union  Tool  Co.,  4  Gray  (Mass.),  75; 

also  intimate  that  when  the  condition  Denny  v.  Richardson,  4  Gray  (Mass.), 

named  in  the  statute  exists,  namely,  274 ;  Norfolk  v.  American  Steam  Gas 

a  judgment  against  the  corporation  Co.,  103  Mass.  160;  Cambridge  &c.  v. 

and  an  execution  returned  nwHa  6orao,  Somerville  &c.  Co.,  4  Allen  (Mass.), 

any  creditor,  whether  he  be  a  judg-  239;  Kinsley  tj.Eice,  10  Gray  (Mass.), 

ment  creditor  or  not,  can  file  the  bill.  325.     Compare  Merchants'   Bank  v. 

"  Civ.  Code  N.  T.,  §§  1781,  1782.  Stevenson,  5  Allen  (Mass.),  398. 

'  Paulsen  v.  Van  Steenbergh,  65  '  Ante,  §§  416,  4218. 

How.  Pr.  (N.  Y.)  342.  "  Patterson  v.  Stewart,  41  Minn. 

*  Supp.  to  Gen.  Stats.  Mass.,  vol.1.,  84;   s.  c.  16  Am.   St.  Eep.  671;  42 

p.  811,  §  40;  Eev.  Stats.  N.  J.  1877,  N.  W.  Eep.  926. 

p.  194,  §  96;  2  Bright.  Purd.  Dig.  Pa.  '  State  Bank  v.  Andrews,  18  N.  Y. 

1873,  p.  1411,  §  47 ;  Bangs  v.  Lincoln,  Supp.  167.    Compare  ante,  §  3077. 
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§  4330.  Theory  that  Judg-ment  against  Corporation  is 
Conclusive. —  Under  a  statutory  system,  like  that  of  Massa- 
chusetts,^ where  the  creditor  is  obliged,  before  he  can  proceed 
against  the  directors,  to  exhaust  his  remedy  at  law,  so  to  speak, 
b)'^  recovering  a  judgment  against  the  corporation,  and  having 
an  execution  thereunder  returned  nulla  bona,  it  is  analogous 
to  the  rule  relating  to  the  creditor's  bills  in  equity,to  hold 
that  the  judgment  against  the  corporation  is  conclusive  against 
the  directors,  of  the  amount  which  the  plaintiff  is  entitled  to 
recover  of  them;  and  such  is  the  rule  in  Massachusetts.^  But 
it  should  seem  that,  under  any  sufi&cient  remedial  system,  the 
directors  ought  to  be  allowed,  by  way  of  an  equitable  defense 
to  the  action  against  them,  to  impeach  the  judgment  obtained 
against  the  corporation,  on  the  ground  of  fraud  or  collusion. 
On  the  other  hand,  even  under  a  system  discussed  in  the  next 
section,  where  a  judgment  obtained  by  a  creditor  against  the 
corporation  is  not  even  prima  facie  evidence  in  such  an  action 
against  the  directors,  it  has  been  held  that  it  is  conclusive  in 
their  favor;  so  that  they  may  show,  as  a  complete  defense,  that 
the  plaintiff  brought  an  action  against  the  corporation  to 
recover  the  same  debt,  and  that  judgment  was  rendered  in 
favor  of  the  corporation  on  the  merits.'  But  this  decision 
seems  to  be  unsound;  because  it  is  a  rule  that  estoppels  are 
mutual,  and  it  is  difi&cult  to  understand  |i  principle  on  which 
a  judgment  is  or  is  not  to  conclude  the  re-litigation  of  the 
same  matter  in  another  action,  accordingly  as  it  was  rendered 
for  one  party  or  the  other. 

§  4331.  Theory  that  Such  Judg-ment  not  Evidence  against 
the  Directors.  —  The  rule  established  under  the  New  York 
statutes  is  that  a  judgment  against  the  corporation  in  favor  of 
the  creditor  is  not  only  not  conclusive,*  but  that  it  is  not  even 
prima  facie  evidence  in  such  an  action  against  a  director,  — 
in  other  words  that  a  judgment-roll  is  not  admissible  in  evi- 

'  Ante,  §  4311. 
»  Thayer  v.  New  England  Lith.  &c.  »  Tyng  v.  Olarke,  9  Hun  (N.  Y.), 

Co.,  108  Mass.  523.  269. 

*  Kraft  V.  Ooykendall,  34  Hun    (K.Y.),  285. 
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dence  for  the  purpose  of  proving  the  existence  of  the  "  debt  " 
for  which  by  the  terms  of  the  statute  the  directors  may 
become  liable.'  The  theory  of  these  holdings  seems  to  be 
that  it  does  not  follow,  from  the  fact  that  the  creditor  must 
exhaust  his  remedy  against  the  corporation  before  he  can 
charge  the  directors,  that  his  judgment  against  the  former 
will  be  prima  facie  evidence  against  the  latter;  that  a  reason- 
able conclusion,  from  the  rule  that  statutes  of  this  nature  are 
penal,  and  hence  to  be  strictly  construed  and  applied,  is  that 
the  debt  against  the  corporation,  for  the  payment  of  which 
the  directors  will  be  personally  charged,  in  consequence  of  the 
particular  violation  of  duty  enjoined  by  the  statute,  must 
be  established  in  a  direct  proceeding  against  the  directors  ; 
and  that  there  is  no  such  privity  between  the  directors  and 
the  corporation  as  will  make  a  judgment  recovered  against 
the  corporation  prima  facie  evidence  of  the  validity  of  the 
debt  in  a  proceeding  to  charge  the  directors  under  such  a 
statute."  But  while  the  courts  of  that  State  seek  to  justify  this 
conclusion  upon  general  grounds,  it  can,  perhaps,  be  sup- 
ported on  no  other  grourd  than  that  proceedings  of  this  kind 
against  directors  of  a  corporation  to  charge  them  with  a  debt 
not  their  own,  are  stricti  juris.  This  conclusion  conforms  to 
the  peculiar  doctrine  of  the  courts  of  that  State  in  respect  to 
the  liability  of  stockholders.  Under  the  statutes  of  that  State 
making  the  stockholders  of  corporations  liable  in  certain  cases 
for  the  payment  of  the  debts  of  the  corporation,  the  courts 
hold,  after  a  considerable  conflict  of  opinion,  that  the  judg- 
ment obtained  by  the  creditor  against  the  corporation  is  not 
«ven  prima  facie  evidence  of  his  debt  against  the  stock- 
holder.*     They  accordingly  hold   that  an  action  against  a 

'  Chase  V.  Curtis,  113  U.  S.  452;  How.  Pr.  (N.  Y.)  205;  b.  e.  7  Robt. 
Brandt  v.  Godwin,  3  N.  Y.  St.  Eep.  (N.  Y.)  137;.  Esmond  v.  Bullard,  16 
«07 ;  ».  c.  8  N,  Y.  Supp.  339 ;  Esmond  Hun  (N.  Y.),  65.  These  decisions  ovar- 
ii. Bullard,  16  Hun  (N.  Y.),  65,  and  ruleHallti.Siegel,  7Lans.  (N.  Y.)  206. 
«ther  cases  cited  below.  '  See  McMahon  v.  Macy,  51  N.  Y. 

'  Miller  v.  White,  50  N.  Y.  137  (re-  155,  162,  and  particularly  the  opinion 
versings.c.57Barb.(N.Y.)504,and59  of  Mr.  Commissioner  Gray,  where 
Barb.  (N.  Y.)  434) ;  Rorke  v.  Thomas,  the  previous  authorities  on  the  sub- 
Be  N.  Y.  559;  McHarg  i;.  Eastman,  35  ject  are  reviewed. 
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stockholder  to  charge  him  for  a  debt  of  the  corporation  is  on 
the  original  demand,  and  not  on  the  judgment  which  the  plain- 
tiff has  obtained  against  the  corporation.^  This  being  so,  the 
burden  of  establishing  the  validity  of  the  debt  is  upon  the 
plaintiff,  and  he  must  make  out  his  case.*  In  respect  of 
the  liability  of  stockholders,  a  contrary  rule  prevails  in  other 
States.* 

§  4332.  Whether  Judgment  agrainst  Corporation  by  Gar- 
nishment  a  Sufficient   Foundation   for   Such    an   Action. — 

If  a  voluntary  assignment  by  a  creditor,  of  his  debt  against 
the  corporation,  carries  with  it  his  statutory  remedy  against 
the  directors,*  an  involuntary  assignment  of  it,  such  as  takes 
place  by  the  judgment  of  a  court  in  a  proceeding  by  garnish- 
ment, as  it  is  called  in  most  of  the  States,  or  by  trustee  process, 
as  they  say  in  Massachusetts,  or  by  factorizing,  as  they  call  it 
in  Connecticut,  should  have  the  same  effect.  This  has  been 
held  in  Massachusetts,'  but  denied  in  Connecticut.*  Thus,  A. 
sues  B.,  and  recovers  a  judgment  against  him.  C,  a  corpora- 
tion, is  at  the  same  time  in  debt  to  B.  A.  proceeds  against 
the  corporation  by  garnishment,  as  we  would  say,  or  by  scire 
facias,  according  to  the  terms  used  in  Massachusetts,  and  charges 
the  corporation  as  trustee  —  that  is,  gets  a  judgment  against 
it  as  garnishee.  The  corporation  becomes  insolvent,  and  this 
judgment  cannot  be  made  out  of  the  corporate  assets.  Sup- 
pose now,  that  the  officers  of  the  corporation  have  neglected 
to  file  a  certificate  required  by  a  statute,  so  that,  by  the  terms 
of  the  statute,  they  have  made  themselves  liable  to  pay  the 

'  Moss    V.     McCuUough,    5    Hill  g.c.  50Ain.Dec.649;CameB.Brigham, 

(N.  Y.),  131 ;  Moss  v.  Averell,  10  N.  Y.  39  Me.  35 ;  Milliken  v.  Whitehouse,  49 

449;   Belmont  I).  Coleman,  21  N.  Y.  Me.  527, 529 ;  Donworth  i;.  Coolbaugh, 

96;  Conant  ».  Van  Schaick,  24  Barb.  5  Iowa,  300;  Wilson  t;.  Pittsburgh  &c. 

(N.  Y.)  87.    Fer  conflicting  decisions,  Coal  Co.,  43  Pa.   St.  424;   Grund  v. 

see  Moss  v.  Oakley,  2  Hill  (N.  Y.),  Tucker,  5  Kan.  70;  Hawes  v.  Anglo- 

265 ;   Belmont  v.  Coleman,  1  Bosw.  Saxon  Co.,  101  Mass.  885, 397. 

(N.  Y.)  188 ;  Slee  v.  Bloom,  20  Johns.  *  Ante,    §    4190.    Compare    arOe^ 

(N.  Y.)  669 ;  s.  c.  10  Am.  Dec.  273.  §  3556. 

'■'  Dabney  v.  Stevens,  40  How.  Pr.  '  Norfolk  v.  American  Steam  Gas 

(N.  Y.)  341.  Co.,  103  Mass.  160. 

»  Merrill  v.  Suffolk  Bank,  31  Me.  57 ;  °  Armstrong  v.  Cowles,  44  Conn.  44. 
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corporate  debt.  Suppose,  moreover,  another  statute  enacts 
that  no  officers  of  a  corporation  shall  be  held  liable  for  any 
■debts  or  contracts  of  the  corporation,  "unless  a  judgment  is 
recovered  against  it,  and  the  corporation  shall  neglect  for  the 
space  of  thirty  days  after  demand  to  pay  the  same,"  etc. 
Under  these  circumstances,  can  the  officers  be  made  liable? 
It  has  been  held  that  they  can.  A  judgment  on  "  trustee  pro- 
cess" was  deemed  a  judgment  within  the  language  just  quoted.^ 
On  the  contrary,  in  Connecticut,  the  judgment  against  the 
corporation  on  the  scire  facias  (the  process  made  use  of  in 
Connecticut),  was  not  "a  debt  contracted"  during  the  time  of 
the  default  of  the  directors,  so  as  to  come  within  the  statute 
making  the  directors  liable  for  the  debts  of  the  company.' 

§  4333.  Burden  of  Proof  under  Such  Statutes.  —  Such 
statutes  being  penal  in  their  nature,'  the  rule  applies  with 
more  than  the  usual  force  that  the  burden  of  proof  is  upon 
the  party  seeking  to  recover  under  them.  Nothing  can  be 
presumed  against  the  defendant,  and  every  fact  necessary  to 
establish  his  liability  must  be  affirmatively  proved.  And 
whilst,  even  in  criminal  proceedings,  the  burden  rests  some- 
times upon  the  defendant,  in  consequence  of  the  impossibility 
of  the  prosecution  proving  a  negative,  *  yet,  here  it  has  been 
held  that  every  fact  necessary  to  make  out  the  plaintiff 's  case 
must  be  proved  by  him,  even  though  it  can  only  be  done  by 


^  Norfolk  V.  American  Steam  Gas  took  judgment  for  costs  only.    Upon 

Co.,  103  Mass.  160.    In  this  case  A.  the  failure  of  the  corporation  to  satisfy 

■sued    B.  in   "trustee  process,"   and  its  judgment,  after  due  proceedings 

summoned  a  manufacturing  corpora-  under  the  statute  of  1862,  ch.  218,  A. 

tion   as  his   trustee.     Pending  this  and  B.  joined  in  a  bill  in  equity  to 

suit,  B.  sued  the  corporation  on  the  charge  its  officers  ■with  personal  lia- 

debt  owing  to  him ;    the  action  -was  bility  thereon.    It  was  held  that  they 

referred  to  arbitrators,  and  an  award  were  entitled  to  recover  the  amount 

was  returned  for  B.,  to  which  the  of  the  judgment,  excluding  costs,  in 

corporation  made  no  objection  as  to  the  scire  facias;  and  also  to  recover 

its  liability  in  trustee  process.    A.  re-  costs  in  the  suit  in  equity, 
covered  judgment  against  B.  and  the  '  Armstrong  v.  Cowles,  44  Oonn.  44. 

trustee,  and    afterwards  against  the  •  Ante,  §  4164. 

trustee  in  the  scire  facias.     In  B.'s  *  See,  however,  Whart.   on    Ev., 

action,  by  agreement  of  parties,  he  §  356. 
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proving  a  negative.  When,  therefore,  in  such  an  action,  the 
issue  was  whether  a  certain  report  had  been  made,  filed,  and 
published,  as  required  by  the  statute,  it  was  held  not  incum- 
bent upon  the  defendant  to  prove  the  publication  of  it;  it  was 
for  the  plaintiff  to  show  that  it  had  not  been  published.^  But 
in  a  case  in  Michigan,  where  the  statute  made  directors  liable 
for  an  intentional  neglect  to  file  certain  reports,  it  was  held 
that,  in  the  absence  of  any  proof  to  the  contrary,  it  would  be 
presumed  that  a  failure  was  intentional.^ 

§  4334.  Parol  Evidence  Admissible  to  Identify  the  Judg- 
ment.—  In  a  bill  in  equity,  or  in  any  other  supplementary 
proceeding  against  the  oflBcers  of  a  corporation,  founded  on  a 
judgment  at  law  against  the  corporation,  as  under  the  procedure 
in  Massachusetts,'  the  record  of  judgment  will  not  show  at 
what  time  the  debt  for  which  it  was  recovered  was  contracted. 
If,  then,  the  liabilitj'  of  the  officers  rests  upon  the  fact  that 
the  debt  sued  for  was  contracted  during  the  period  of  a  cer- 
tain official  default,  how  shall  this  be  shown?  This  is  only 
one  of  many  cases  where  it  is  necessary  to  resort  to  parol  evi- 
dence to  ascertain  what  facts  were  settled  by  a  verdict  or  a 
judgment.  The  rule  is  said  to  be,  that  if  this  does  not  appear 
by  the  record,  or  that  if  the  verdict  may  have  been  based  upon 
one  of  several  grounds,  it  is  competent  to  show'  by  parol  evi- 
dence what  facts  were  passed  upon  by  the  jury.*  Applying 
this  principle,  it  has  been  held  that  parol  evidence  is  admis- 
sible to  show  that  the  judgment  obtained  against  the  corpora- 
tion was  founded  upon  a  debt  contracted  during  a  period 
when  the  officers  were  in  default  in  the  filing  of  certain  rec- 
ords required  by  a  statute.® 

§  4335.  Misjoinder  of  Such  Causes  of  Action.  —  An  action 
for  such  a  statutory  penalty  cannot  be  joined  with  an  action 

1  Whitney  Arms  Co.  v.  Barlow,  68  *  Burlen    v.    Shannon,    14    Gray 

N.  y.  34;  8.  c.  63  N.  Y.  62;  20  Am.  (Mass.),  433,  and  cases  there  cited; 

Bep.  504.  s.  c.  99  Mass.  200;  96  Am.  Dec.  733; 

^  Van  Etten  v.  Eaton,  19  Mich.  187.  Merritt  v.  Morse,  108  Mass.  270. 

See,  however,  Breitung  v.  Lindauer,  '  Norfolk  v.  American  Steam  Gas 

37  Mich.  217.  Co.,  108  Mass.  404. 

'  Ante,  i  4311. 
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under  another  statutory  provision,  making  the  shareholders  of 
a  corporation  personal!}'  liable  for  the  debts  of  the  corporation 
because  of  a  failure  to  make  and  record  a  certificate  of  incor- 
poration; because  this  latter  action  would  be  an  action  upon 
a  contract.^  But,  under  the  provisions  of  the  New  York  Code 
of  Procedure,  section  167,  authorizing  the  joinder  of  causes  of 
action  which  arise  out  of  the  same  transaction,  or  transactions 
connected  with  the  same  subject  of  action,  in  an  action  to 
charge  the  officers  of  a  corporation,  individually,  for  a  debt  of 
the  corporation,  a  cause  of  action,  for  not  making  the  annual 
report  within  the  twenty  days  prescribed  by  law,  may  be 
joined  with  a  cause  of  action  for  making  a  false  report,  though 
both  refer  to  the  same  year.''  But  if  such  false  report  was  not 
signed  by  all  the  defendants  who  are  charged  with  omission  to 
make  report,  there  is  a  misjoinder  of  actions,  by  reason  that 
the  distinct  causes  of  action  do  not  affect  all  the  defendants.* 

§  4336.  Pleading^  under  Sucb  Statutes:  Complaint  must 
Allege  All  the  Statutory  Grounds  of  Kecovery.  —  In  plead- 
ing upon  a  statute,  the  general  rule  obtains  that  the  declara- 
tion must  contain  allegations  embracing  all  the  material 
elements  of  the  statute.*  And  whilst  it  will  be  sufficient  if 
the  words  of  the  statute  are  followed,*  yet  it  is  in  all  cases 
necessary  to  follow  its  terms,  either  in  words  or  in  substance. 
This  rule  obviously  applies  with  more  strictness  where  the 
statute  is  in  its  nature  penal,  than  in  other  cases.  When, 
therefore,  a  statute  rendered  officers  of  a  corporation  liable  to 
pay  the  debts  of  the  corporation  for  certain  non-feasances,  but 
only  in  case  of  neglect  or  refusal,  for  thirty  days  after  a  writ- 
ten request  by  a  creditor  or  stockholder,  to  perform  the  duty 
imposed,  a  demurrer  to  a  bill  in  equity  to  enforce  the  liability 
of  the  statute  was  sustained,  because  the  bill  failed  to  allege 

1  Wiles  V.  Suydam,  64  N.  Y.  173;  mann,  11  Ablj,  Pr.  (n.  s.)  (N.   Y.) 

Napierti.  Mortimer,  11  Abb.  Pr,  (n.  s.)  376;    Vincent  v.  Sands,  11  Abb.  Pr. 

(N.  Y.)  455.  (N.  s.)  (N.Y.)  231. 

'  Bonnell  v.  Wheeler,  16  Abb.  Pr.  *  Henniker    v.   Contocook  Valley 

(N.  s.)  (N.  Y.)  81.  B.  E.,  29  N.  H.  146. 

'Ibid.    See  also  Sterne  v.  Her-  '  Gunterji.  Dale  County  ,44  Ala.639. 
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that  a  written  request  to  perform  the  duty  had  been  made.' 
So,  a  complaint  in  an  action  to  enforce  the  liability  of  defend- 
ants as  trustees  of  a  corporation,  for  a  neglect  to  file  the  annual 
report  as  required  by  the  New  York  Manufacturing  Com- 
panies Act,  plaintiff  being  at  the  time  a  creditor  of  such  cor- 
poration on  account  of  services  rendered,  must  allege  that 
such  services  were  rendered  at  the  request  of  the  corporation.* 
So,  the  complaint,  in  such  an  action,  is  bad  on  demurrer,  if 
it  fails  to  aver  those  things  which  the  statute  makes  the  foun- 
dation of  the  liability,  —  as,  for  example,  that  the  corporation 
did  business  in  the  county.'  Such  a  complaint  must  state  the 
purpose  for  which  the  corporation  was  organized  (merely 
filing  a  copy  of  its  articles  of  association  is  not  enough),  and 
also  that  the  defendants  constitute  a  majority  of  the  directors, 
or  it  will  be  demurrable.*  In  such  an  action  it  is  not  neces- 
sary to  file  a  copy  of  the  articles  of  association  of  the  corpora- 
tion, because  that  is  not  the  foundation  of  the  action.' 

§  4337.  "What  Exceptions  of  the  Statute  must  be  Nega- 
tived.—  It  is  an  old  rule  that  in  declaring  on  such  statutes, 
any  exception  contained  in  the  enacting  or  prohibiting  clause 
of  the  statute  must  be  excluded  by  averment."     But  an  oxcep- 


'  Kaseau  Bank  v.  Brown,  30  N.  J.  a  debt  thereof,  —  see  Norfolk  v.  Amer- 

Eq.  478.  lean  &c.  Co.,  108  Mass.  404;  Thayer 

»  Tovey  v.  Culver,  54  N.  Y.  Super,  v.  New  England  Lith.  &c.  Co.,  108 

Ct.  404.    As  to  the  requisites  of  the  Mass.  523.    For  a  bill  in  equity  which 

petition  in  an  action  under  the  Iowa  failed  to  show  that  the  excess  of  debts 

Revision,  §  1163,  against  an  oflBcer  or  over  and  above  the  amount  of  capital 

stockholder  of  a  corporation  for  fraud,  stock  actually  paid  in,  happened  under 

etc.,  see  White  i).  Hosford,  37  Iowa,  the  administration  of  the  defendants, 

566.  see  Merchants'  Bank  v.  Stevenson,  5 

'  Anfenger  v.  Anzeiger  Pub.  Co.,  9  Allen  (Mass.),  398. 
Colo.  377.  "  Niles  v.  Dodge,  70  Ind.  147. 

*  Nilea  v.  Dodge,  70  Ind.  147.  That  «  Gould's  PI.,  ch.  4,  §  22.'  This  has 
the  allegation  that  the  defendants  been  held  where  the  statute  was  not 
were  stockholders  is  not^rrelevant,  see  penal.  Chicago  &c.  R.  Co.  v.  Carter, 
Sterne  v.  Herman,  11  Abb.  Pr.  (n.  b.)  20  111.  390;  Ohio  &c.  R.  Co.  v.  Brown, 
(N.  Y.)  876.  For  the  allegations  in  a  23  111.  94;  Galena  &c.  R.  Co.  v.  Sum- 
bill  in  equity  under  Mass.  Stat.  1862,  ner,  24  111.  631 ;  Great  Western  R. 
ch.  218,  to  charge  officers  of  a  manu-  Co.  v.  Bacon,  30  111.  347 ;  s.  c.  83  Am. 
facturing  corporation  personally  with  Dec.  199 ;  Toledo  &c.  R.  Co.  v.  Lavery, 
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tion  contained  in  any  clause  of  the  statute  is  matter  of  defense 
properly  to  be  pleaded  and  proved  by  the  defendant.^ 

§  4338.  Averment  of  Date  of  Debt.  —  An  action  on  a  stat- 
ute, making  trustees  of  corporations  liable  to  pay  the  debts  of 
the  company,  contracted  while  they  were  in  default  as  to  the 
filing  of  certain  annual  reports,'^  must,  on  grounds  apparent 
from  what  has  already  been  seen,'  aver  that  the  debt  was 
existing  at  the  time  the  default  was  made  by  the  trustees,  or 
show  that  it  was  contracted  afterwards,  or  it  will  be  defective.* 
So,  in  a  suit  to  charge  a  trustee  with  the  debt  of  a  corporation 
because  of  the  filing  of  a  false  report,  and  allowing  the  indebt- 
edness to  exceed  the  capital  stock,  the  complaint  is  defective 
in  failing  to  allege  that  the  debt  was  contracted  after  the  defend- 
ant became  trustee.*  So,  a  bill  in  eqijity  under  the  statute  of 
Wisconsin*  does  not  state  a  right  of  recovery  when  it  merely 
alleges  that  the  directors  refused  to  make  a  certificate,  signed 
by  the  president  and  secretary  in  either  of  the  months  of  July 
or  January  following  the  organization  of  said  company,  etc.; 
but  it  should  be  further  alleged  that  the  indebtedness  to  the 
plaintiff  was  contracted  after  such  refusal,  and  before  the  mak- 
ing of  any  subsequent  annual  statement.''  An  allegation  that 
the  defendant  was,  January  13,  1877,  and  "before  that  date," 
a  trustee,  is  not  a  good  averment  that  he  was  such  trustee  in 
the  year  1876,  when  the  debt  was  alleged  to  be  contracted.' 

§  4339.  Averment  that  the  Debt  Remains  TTnpaid.  —  It  has 

also  been  ruled,  but  the  ruling  seems  highly  technical,  that  it 
is  not  sufficient  to  allege  that  judgment  was  recovered  on  the 
debt  against  the  corporation  (for  the  payment  of  which  the 

71  m.  522;  Great  Western  K.  Oo.  v.  (N.  Y.)  137;  «.  c.  35  How.Pr.  (N.  Y.) 

Hanks,  36  111.  281 ;  Illinois  &c.  R.  Oo.  205. 

V.  Williams,  27  111.  48.  '  Anderson  v,  Speers,  8  Abb.  K.  Gas. 

»  Gould's  PI.,  ch.  4,  §  22;  Chicago  (N.  Y.)  382. 

&c.  B.  Oo.  V.  Carter,  20  111.  390;  Toledo  •  Eev.  Stats.  Wis.,  ch.  73,  §  23. 

&c.  E.  Oo.  V.  Lavery,  71  111.  552.  '  Seaman    v.   Goodnow,    20   Wis. 

»  Ante,  §  4221,  et  seq.  27. 

'  Ante,  5  4206.  '  Anderson  v.  Speers,  58  How.  Pr. 

*  McHarg    v.    Eastman,    7    Robt.  (N.  Y.)  68. 
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trustees,  if  liable  at  all,  were  liable),  and  that  such  judgment 
remains  unsatisfied,  but  it  must  be  alleged  that  the  debt  remains 
unpaid.  The  reason  given  was  that  whether  the  amount 
claimed  was  due  upon  the  judgment  or  for  the  debt,  or  upon 
the  defendant's  liability  as  trustees  or  otherwise,  did  not 
appear.^ 

§  4340.  Misdescription  of  the  Statute  Immaterial.  —  It  is 

a  familiar  rule,  that  a  public  statute  need  not  be  recited  or 
even  referred  to  in  pleading.  It  is  sufficient  if  the  pleader 
states  a  case  which  is  within  it.''  This  being  so,  if,  in  the 
pleading,  the  statute  is  erroneously  referred  to,  as  where,  by 
a  clerical  mistake,  the  draughtsman  refers  to  the  wrong  sec- 
tion of  the  statute,  the  error  will  be  rejected  as  surplusage.^ 

§  4341.  Not  Necessary  to  Aver  how  the  Damagre  Hap- 
pened.—  Under  a  statute  prohibiting  the  doing  of  certain 
acts  by  the  directors  of  moneyed  corporations,  and  in  case  of 
their  doing  them,  making  them  "  liable  personally  to  the 
creditors  and  stockholders  respectively  of  the  corporation, 
....  to  the  full  extent  of  any  loss  they  may  respectively 
sustain  from  such  violation,"  it  is  sufficient  that  a  stock- 
holder, in  his  declaration,  after  stating  the  illegal  act,  allege 
that  thereby  the  plaintiff's  stock  became  depreciated  and  of  less 
value  than  it  otherwise  would  have  been,  and  that  the  plaii.- 
tiff  thereby,  and  in  consequence  of  such  violation  of  the  act, 
lost  a  large  sum  of  money,  to  wit,  the  sum  of  $500.  It  is  not 
necessary  to  show  how  or  in  what  manner  the  defendant's 
illegal  act  caused  the  depreciation  of  the  plaintiff's  stock, 
because  that  would  be  matter  of  evidence.  It  is  enough  that 
the  fact  of  depreciation  is  directly  alleged.''  A  statute  ex- 
isted in  Vermont,  providing   that   no   individual   should   be 

1  McHarg    v.    Eastman,    7    Eobt.  (N.  Y.)  137;  s.c.35  How.  Pr.  (N.  Y.) 

(N.  Y.)  137 ;  g.  c.  35  How.  Pr.  (N.  Y.)  205. 

205.    Compare  Chambers  «.  Lewis,  *  Gaffney  t).Colvill,6  Hill  (N.  Y.), 

28  N.  Y.  454.  567,  574.    Compare  anU,  ^  1430,   et 

'  Buell  V.  Warner,  33  Vt.  570,  578.  seq.,  as  to  particularity  in  pleading 

'  McHarg  v.   Eastman,    7    Eoljt.  fraud. 
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directly  or  indirectly  indebted  to  a  greater  amount  than  ten 
per  cent  to  dny  bank,  with  exceptions  as  to  deposits  made 
for  redeeming,  and  as  to  purchases  of  bills  of  exchange. 
Another  provision  of  the  statute  made  directors  liable  to 
creditors  and  stockholders  for  all  loss  which  the  bank  might 
sustain  through  any  violation  by  them  of  the  banking  laws 
of  the  State.  In  the  case  of  Buell  v.  Warner,^  there  will  be 
found  a  declaration  under  this  statute  set  out  in  full,  to  which 
a  number  of  specific  objections  were  taken  by  special  de- 
murrer; but  it  was,  nevertheless,  held  good.  But  another 
court  has  held,  in  an  action  to  charge  directors  for  failing  to 
make  a  statutory  report  of  the  financial  condition  of  the  cor- 
poration, that  the  manner  in  which  the  plaintiff  was  misled 
and  deceived  must  be  charged  with  reasonable  fullness  and 
certainty.^ 

§  4342.  Other  Points  in  Such  Complaints.  —  Under  a 
statute  prohibiting  the  doing  of  certain  acts  by  directors,  a 
declaration,  which  alleges  that  they  caused  them  to  be  done, 
has  been  held  bad  on  special  demurrer;  but  it  seems  that  if 
the  declaration  alleged  that  the  directors  did  the  prohibited 
acts,  it  would  be  sustained  by  evidence  that  they  caused  them 
to  be  done  —  the  reason  of  the  rule  being  that  more  particu- 
larity is  required  in  matters  of  pleading  than  in  matters  of 
evidence.'  Notwithstanding  these  statutes  are  construed 
strictly,  it  has  been  held  that,  where  a.  statute  prohibits  the 
doing  of  certain  acts  by  directors  in  positive  terms  and  says 
nothing  about  a  scienter,  it  is  not  necessary,  in  declaring  on 
the  statute,  to  allege  that  they  did  the  acts  knowingly.  If 
mistake  or  want  of  guilty  knowledge  is  a  defense,  it  is  for  the 
defendant  so  to  excuse  himself.*  It  is  not  a  good  objection 
on  account  of  duplicity  that  the  declaration  on  such  a  statute 
allege  that  the  directors  did  divide,  withdraw,  and  pay  to  the 


'  33  Vt.  570. 
'  For  a  complaint  where  it  was  not  '  Gaffney  v.  OoMU,  6  Hill  (N.  Y.), 

charged  with  sufficient  certainty,  see      567,  574. 
Niles  V.  Dodge,  70  Ind.  147.  *  Ibid, 
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stockholders  a  portion  of  the  capital  stock  of  the  company, 
and  did  thereby  reduce  the  capital  stock  without  the  consent  of 
the  Legislature;  for  a  pleading  is  not  double  because  it  states 
the  effect  of  the  act  complained  of,  nor  because  several  words 
or  phrases  are  used  to  express  the  same  thing.* 

§  4343.  Plaintiff  Kecovers  upon  a  Preponderance  of 
Evidence.  —  It  has  been  held,  in  an  action  prosecuted  against 
the  directors  of  a  corporation  to  render  them  personally 
liable  ioT  falsely  certifying  that  the  full  amount  of  their  capi- 
tal stock  has  been  paid  in,  to  charge  the  jury  that  the  plain- 
tiff, in  order  to  recover,  should  satisfy  them  of  the  guilt  of  the 
defendants  beyond  a  reasonable  doubt;  but  they  should  be 
permitted  to  reach  a  conclusion  upon  the  rule  which  obtains 
in  civil  cases  of  a  fair  preponderance  of  evidence.' 

§  4344.  Procedure  in  Case  of  the  Death  of  a  Director.  — 

It  is  a  rule  of  the  common  law,  that  the  personal  representa- 
tive of  a  deceased  joint  obligor  cannot  be  joined  in  an  action 
against  the  survivor.'  This  rule  has  been  applied  in  Mas- 
sachusetts, so  as  to  exempt  the  estate  of  a  deceased  share- 
holder from  liability  as  such,  unless  his  personal  representa- 
tive should  choose  to  come  forward  and  assume  such  liabilitj'^, 
by  paying  claims  or  otherwise.*  This  unjust  and  mischievous 
rule  has  been  changed  by  statute  in  most  of  the  States,  it  is 
believed.  Thus,  in  Georgia,  it  was  early  enacted  that  a  cred- 
itor should  not,  in  such  a  case,  "  be  compelled  to  sue  the  sur- 
vivor alone,"  but  might,  "  at  his  discretion,  sue  the  survivor 
or  the  representatives  of  the  deceased  person,  or  the  survivor 
in  the  same  action  with  the  representatives  of  the  deceased 
person."*     Under  this  statute,  if  some  of  the  directors,  guilty 

•  Gaffney  v.  Oolvill,  6  Hill  (N.  Y.),  '  Green    v.  Watkins,    6    Wheat. 

567,   574.      Answer  upon    information  (TJ.  S.)  260. 

and  6eKe/ insufficient :  19  Am.  &Eng.  *  Dane  v.  Dane  Man.  Co.,  14  Gray 

Corp.  Gas.  112,  n.  (Mass.),  488;  Eipley  v.  Sampson,  10 

'  Huntington  v.  Attrill,  118  N.  Y,  Pick.  (Mass.)  371 ;   Child  v.    Coffin, 

365 ;  s.  c.  23  N.  E.  Rep.  544 ;  29  N.  Y.  17  Mass.  64. 
St.  Rep.  5.  '  Cobb  Ga.  Stat.  483. 
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of  a  statutory  default,  should  die  before  the  commencement 
of  the  suit,  the  plaintiff  was  not  bound  to  join  their  represen- 
tatives in  the  suit,  though  he  might  do  so.*  But  in  equity,  the 
maxim  actio  'personalis  moritur  cum  persona  does  not  obtain, 
and  therefore  the  liability  of  directors  to  creditors,  founded 
in  fraud,  may  be  redressed  in  those  tribunals  by  an  action 
against  their  personal  representatives  in  case  of  their  death.'' 

§  4346.  Rule  in  Massachusetts  in  Case  of  Insolvency  Pro- 
ceedings against  Director.  —  It  has  been  held  in  Massachusetts 
that  the  qualified  liability  of  a  member  of  a  manufacturing  corpora- 
tion, for  the  debts  of  the  corporation,  under  an  old  statute,'  was  not 
a  "  debt "  such  as  could  be  proved  in  a  court  of  insolvency  against 
the  estate  of  the  deceased  shareholder,  under  a  statute  defining  the 
demands  which  might  be  proved  as  "all  debts  due  and  payable  from 
such  debtor.'"  This  statute,  it  may  be  observed,  made  the  members 
of  corporations  liable  as  original  contractors,  and  execution  ran 
against  them  on  judgments  against  the  corporation,  without  their 
having  any  day  in  court.  This  statute  was  held  not  to  authorize 
execution  against  estates  of  shareholders  who  died  before  the  com- 
mencement of  suit  against  the  corporation;'  nor  did  it  make  the 
debts  of  the  corporation  a  charge  upon  the  estates  of  deceased  share- 
holders; °  nor  could  one  shareholder,  who  had  voluntarily  paid  a  debt 
of  the  company,  have  contribution  against  another.'  As  late  as  1860, 
the  same  court  held  that  where  a  stockholder,  who  had  been  sum- 
moned, pursuant  to  the  statute,  to  charge  him  with  a  debt  of  the 
corporation,  died,  the  suit  abated  and  could  not  be  revived  against 
his  executor.'  Pursuing,  apparently,  the  same  general  lines  of  con- 
struction, the  same  court  has  held  that  the  liability  of  the  officers  of 
corporations  to  pay  the  debts  of  the  corporation,  on  account  of  cer- 
tain ofiicial  defaults,  is  not  a  debt  provable  against  the  estate  of 
such  an  officer  in  insolvency.     The  reasoning  on  which  the  court 


•  Hargroves  v.  Chambers,  30  Ga.  "  Eipley    v.    Sampson,    10    Pick. 
580,  588.  (Mass.)  371.    The  contrary  was  held 

*  Schley  v.  Dixon,  24  Ga.  273,  279;  under  a  later  statute.    Grew  v.  Breed, 
s.  c.  71  Am.  Dec.  121.  10  Met.  (Mass.)  569,  576. 

»  Act  of  1808,  ch.  65,  §  6.      .  '  Andrews  v.  Oallender,  13  Pick. 

«  Kelton  V.  PhUlips,  3  Met.  (Mass.)  (Mass.)  484. 

61.  "  Dane  v.  Dane  Man.  Co.,  14  Gray 

»  Child  V.  Coffin,  17  Mass.  64.  (Mass.),  488. 
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proceeded  was,  that  such  debts  are  not  absolute  debts,  and  that  it 
would  produce  great  confusion  and  delay  in  the  settlement  of  the 
estates  of  insolvents,  if  they  should  be  allowed  to  be  pr/)ved  and 
paid  among  other  debts.^  Under  the  revised  statutes,'  the  only 
remedy  against  directors,  for  contracting  corporate  debts  in  excess 
of  the  capital  stock,  was  by  a  bill  in  equity,  provided  the  debts  for 
which  the  directors  were  so  liable  amounted  to  more  than  such 
excess." 

§  4346.  Other  Decisions  under  Statutes  of  Massachusetts.  — 

A  number  of  successive  statutes  have  been  enacted  in  Massachu- 
setts, making  directors  of  corporations  personally  liable  for  the 
debts  of  the  corporation,  under  various  circumstances  and  for  vari- 
ous official  defaults.  The  statutes  have  been  construed  by  the 
Supreme  Judicial  Court  of  that  State  with  reference  to  a  number  of 
questions  which  have  been  raised  with  regard  to  their  interpretation 
in  points  which  ave  not  of  a  general  character,  so  that  such  decisions 
do  not  much  aid  in  the  interpretation  of  other  like  statutes  in  other 
States.  The  results  reached  iu  these  cases  may  be  here  briefly  col- 
lected and  stated.  The  Act  of  1851*  forbade  the  property  of  the 
general  stockholders  in  corporations  to  be  taken  in  execution  for 
the  corporate  debts  while  there  were  officers  liable,  and  upon  whose 
property  execution  could  be  levied.  This  statute  applied  to  execu- 
tions which  were  issued  upon  debts  which  were  payable  before  the 
act  took  effect.'  By  the  practice  which  obtained  in  that  State  in 
1858,  when  a  manufacturing  corporation  was  sued,  its  stockholders 
were  summoned  in,  and  if  the  execution  could  not  be  satisfied  out 
of  the  corporate  property,  it  ran  against  the  stockholders  personally. 
With  the  foregoing  statute  in  force,  a  stockholder  was  summoned  in, 
and  the  corporation  having  made  default,  he  answered  that  he  was 
not  liable  for  the  corporate  debts  as  a  stockholder,  "because,  if  the 
stockholders  thereof  are  liable  for  the  debts  of  the  corporation,  their- 
persons  or  property  cannot  be  taken  so  long  as  the  officers  thereof 
have  property  sufficient  to  satisfy  the  executio'n,  if  any,  which  the 
plaintiff  may  obtain;  and  there  are  officers  of  said  corporation  hav- 

'  Bangs  V.  Lincoln,  10  Gray  (Mass.),  600. 
'  Rev.  Stats.  Mass.,  ch.  38,  §§  25,  ♦  Oh.  315,  §  3. 

29,  31.  °  Denny  v.    Eichardson,  4   Gray 

"  Merchants'   Bank  v.  Stevenson,      (Mass.),  274. 
10  Gray  (Mass.),  232. 
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ing  sufficient  property  to  pay  said  claim."  This  answer  was  held 
bad  on  demurrer;  for  the  material  question  was,  not  whether  the 
■officers  were  possessed  of  sufficient  property  to  pay  the  debt  when 
the  action  was  pending  in  court,  but  when  the  execution  was  to  be 
levied.'  The  statute  of  1851'  did  not  authorize  the  levying  of  an 
execution  issued  on  a  judgment  recovered  against  a  manufacturing 
corporation,  on  the  property  of  an  officer  of  the  corporation,  unless, 
if  he  was  also  a  stockholder,  he  had  been  summoned  and  his  lia- 
bility established;  or,  unless,  if  he  was  not  a  stockholder,  some 
stockholder  had  been  summoned  and  the  liability  of  the  stockhold- 
ers established,  in  the  action  in  which  the  judgment  was  recovered.' 
A  supersedeas  annexed  to  an  execution  issued  on  a  judgment  against 
&  manufacturing  corporation,  as  to  certain  stockholders  who  had 
been  summoned  in  the  action  in  which  the  judgment  was  recovered, 
pursuant  to  section  2  of  the  above  act,  did  not  exonerate  such  stock- 
holders from  any  liability  as  officers  of  the  corporation.  Nor  did 
such  execution  and  supersedeas  afford  protection  to  an  officer  against 
-another  stockholder,  upon  whose  property  he  levies  the  execution, 
when  there  are  such  persons,  liable  as  officers,  and  having  property 
upon  which  the  execution  might  be  levied.*  A  mining  corporation 
is  not  a  manufacturing  corporation  within  the  statute,  1862,  chapter 
218,  defining  and  regulating  the  enforcement  of  liabilities  of  officers 
and  stockholders  of  manufacturing  corporations.'  A  bill  in  equity 
under  the  last-named  statute  must  be  brought  in  behalf  of  all  the 
■creditors  of  a  corporation.' 

§  4347.  Costs    In    Proceedings    under    These    Statutes. — 

Recollecting  that  statutes  of  the  class  we  are  considering  are 
to  be  strictly  construed,  we  are  prepared  to  find  that  the 
courts  hold  that  a  statute  which,  on  account  of  certain 
defaults,  makes  the  directors  liable  for  all  debts  of  the  com- 
pany then  existing,  does  not  make  them  liable  for  the  costs  in 


1  Brayton  v.  New  England  Coal  °  Moore  v.  Eeynolds,  109   Mass. 

ilining  Co.,  11  Gray  (Mass.),  493.  473.    The    personal  liability  of   the 

'  Ch.  315,  §  3.  directors  of  a  corporation,   imposed 

"  Dewey  II.  Baker,  16  Gray  (Mass.),  by  Mass.  Stat.  1870,  ch.  224,  §  38,  is 

130.  not  affected  by  that  of  1877,  ch.  230, 

•  Ibid.  §  1.    First  Nat.   Bank    v.  Hingliam. 

"  Byers  v.  Franklin  Coal  Co.,  106  Man,  Co.,  127  Mass.  563. 
Mass.  131. 
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the  suit  against  the  company  by  which  the  plaintiff's  debt 
was  established/  though  of  course  they  will  be  liable  for  the 
costs  which  may  accrue  in  the  direct  proceeding  against  them- 
selves to  enforce  this  penalty.^ 

§  4348.  Various  Matters  of  Practice  in  Such  Actions. —  * 

To  authorize  a  judgment  against  the  directors  under  statutes' 
of  this  kind,  process  must  be  issued  and  served  upon  them, 
personally — in  other  words,  a  separate  action  must  be  prose- 
cuted against  them.  So  held  under  a  special  charter,'  but 
this  would  undoubtedly  be  the  rule  under  any  of  the  statutes 
considered  in  this  chapter.  It  has  been  held  in  Pennsylvania 
that  a  return  of  nulla  bona  merely  is  not  a  sufficient  founda- 
tion for  a  bill  in  equity  to  charge  the  officers  of  certain  corpo- 
rations, under  a  statute,  with  the  debts  of  the  corporation. 
The  return  must  set  out  that  no  real  or  personal  property  of 
the  corporation  was  exhibited  to  the  officer,  sufficient  to  sat- 
isfy the  debt,  as  required  by  the  act.*  When  an  action  against 
a  corporation  was  prosecuted  under"  a  writ  commanding  the 
body  of  a  certain  named  director  to  be  taken,  it  was  held 
untenable  to  argue,  after  a  judgment  against  the  company 
and  an  appeal  taken  by  it,  that  the  suit  was  against  the 
director  and  not  against  the  corporation;'  since  the  appear- 
ance cured  any  defect  in  the  process. 

Article  XII.     Defenses  to  Such  Actions. 

Section  Section 

4354.  Defense  of  no  corporation.  4356.  Defense  of  negligence,  ignorance 

4355.  When  this  defense  available.  of  law,  want  of  guilty  scienter. 

•  Cunningham    v.    Pell,    5    Paige 

'  Eorke  v.  Thomas,  56  N.  Y.  559.  (N.  Y.),  607. 

For  the  rule  as  to  stockholders,  see  *  Bacons). Morris,10Phila.  (Pa.) 93. 

Thomp.  Stockh.,  §  375.  "  Aycock  v.  W.   &  W.  E.   Co.,  6 

'  Thus,  the  directors  of  a  corpora-  Jones  L.   (N.  C.)  231.    Nominal  de- 

tion,  against  which  judgment  of  ouster  fendant   in    action    against    English 

has  been  pronounced,  are  individually  joint-stock    company:     Wormwell    v. 

answerable  for  the  costs  of  the  pro-  Hailstone,  6  Bing.  668 ;  s.  c.  4  Moore 

ceeding,   though  they  had  no  direct  &  P.  512;  Harrison  v.  Timmins,  4 

agency  in  defending  the  suit.    People  Mees.&W.  510;  Bartlett  r.  Pentland, 

■V.  Ballou,  12  Wend.  (N.  Y.)  277.  1  Barn.  &  Ad.  704. 
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Section 

4357.  Statutes  creating  a  presumption 

of  assent. 

4358.  Director  exonerated  by  resign- 

ing or  abandoning  the  office. 

4359.  Other  evidence  of  want  of  as- 

sent. 

4360.  Assent  of  the  plaintiff  to  the 

prohibited  act. 

4361.  Defense  of  the  statute  of  limita- 

tions :  statute  relating  to  pen- 
alties applicable. 

4362.  View  that  such  liability  is  in 

the  nature  of  a  specialty,  and 
statutes  of  limitation  not  ap- 
plicable. 

4363.  When  the  statute  begins  to  run. 

4364.  Limitation   as   to   time   when 


Section 

action  brought  against  corpo- 
ration. 

4365.  Defense  not  available  to  director 

where  corporation  failed   to 
plead  it. 

4366.  Nor  unless  raised  in  the  trial 

court. 

Defense  of  laches. 

Defense  of  pendency  of  proceed- 
ings before  assignee  or  re- 
ceiver. 

Defense  of  waste  of  corporate 
assets  by  assignee  or  receiver. 

Defense  of  set-off. 

4371.  Defense  of  former  adjudication. 

4372.  Other  defenses  which  have  been 

held  unavailing. 


4367 
4368. 


4369. 


4370. 


§  4354.  Defense  of  Ko  Corporation.  —  This  defense  has 
been  frequently  resorted  to  in  actions  growing  out  of  corporate 
contracts,  both  by  creditors  of  corporations  and  by  members 
of  the  same,  when  sought  to  be  charged  with  liability  for 
the  corporate  debts.  It  is  a  defense  destitute  of  justice;  it 
attempts  to  invoke  a  collateral  issue,  which  in  general  can  only 
be  settled  in  a  proceeding  between  the  body  attempting  to 
exercise  corporate  powers  and  the  sovereign;  and  the  argu- 
ment ab  inconvenienti  alone  will  prevent  the  courts  from  listen- 
ing to  it.  Accordingly,  the  courts  generally  hold  that  a  person 
who  has  contracted  with  a  body  in  writing  under  a  corporate 
name  is  estopped  to  deny  that  the  payee  or  obligee  is  such 
corporation.^  In  like  manner,  when  the  stockholders  in  a 
body,  which  has  acted  as  a  corporation  and  held  itself  out  as 
such,  are  proceeded  against  by  creditors,  they  are  equally 
estopped  by  their  own  conduct  from  denying  that  they  are  a 


'  Rice  V.  Rock  Island  &c.  Co.,  21 
m.  93,  95;  Goodrich  v.  Reynolds,  31 
111.  490;  «.  c.  83  Am.  Dec.  240; 
Dutchess  Cotton  Man.  v.  Davis,  14 
Johns.  (N.  Y.)  238,  245;  «.  c.  7  Am. 
Dec.  459;  Hamtramck  v.  Bank  of 
Edwardsville,  2  Mo.  169;  Hughes  v. 


Bank  of  Somerset,  5  Litt.  (Ky.)  45, 
46;  Tar  River  Nav.  Co.  v.  Neal,  3 
Hawks  (N.  C),  520,  536;  Worcester 
Medical  Inst.  v.  Harding,  11  Oush. 
(Mass.)  285,  289;  Brookville  Tui'np. 
Co.  V.  McOarty,  8  Ind.  392;  ».  c.  65 
Am.  Dec.  768. 
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corporation.^  The  rule  has  even  been  stated  so  broadly  as 
that  one  who  has  subscribed  for  stock  in  a  body  which  has 
attempted  irregularly  to  create  itself  a  corporation,  cannot 
escape  his  liability  as  a  shareholder  to  the  creditors  of  such 
assumed  corporation.^  Pursuing  this  principle,  we  find  that 
if  the  directors  incur  liability  under  a  statute  by  reason  of 
failing  to  make  and  file  certain  certificates  and  statements 
therein  required,  they  cannot,  when  proceeded  against  for  the 
enforcement  of  such  liability,  set  up  as  a  defense  an  irregu- 
larity in  the  organization  of  the  corporation.' 

§  4355.  "When  This  Defense  Available.  —  When  we  con- 
sider the  rule  of  interpretation  which  makes  these  statutes 
penal,  we  may  conclude  that  there  is  ground  for  the  contrary 
conclusion,  but  whether  more  than  plausible  ground,  may  be 
doubtful.  The  rule  being  that  the  plaintifi'  must  allege  and 
prove  every  element  upon  which  the  statute  predicates  the 
liability,  it  might  be  plausibly  argued  that  the  fact  of  the 
existence  of  the  corporation  is  the  primary  fact  to  be  alleged 
and  proved.  If  there  has  been  no  corporation  at  all,  but  only 
a  pretended  or  usurping  board  of  directors,  they,  while  they 
might  be  exonerated  from  liability  in  a  proceeding  under 
such  a  statute,  would  be  liable  as  original  contractors  on 
another  ground  already  considered."     This  gives  additional 

'  Eaton  V.  Aspinwall,    19   N.   Y.  (Mass.),    362.      Compare    TJtley   v. 

119,  121 ;   Mead  v.  Keeler,  24  Barb.  Union   Tool   Co.,    11  Gray   (Mass.), 

(N.  Y.)  20;  Abbott  v.  Aspinwall,  26  139,  where  stockholders  escaped  lia- 

Barb.  (N.  Y.)  202;  Slocum  v.  Provi-  bility  on  this  ground,  but  where,  in 

dence  Steam  &c.  Co.,  10  E.  I.  112;  contradistinction  to  the  former  case, 

Chubb  V.  Upton,  95  U.  S.  665;  Meth-  the  corporation  had  no  charter  from 

odist    Epis.    Church   v.    Pickett,   19  the  Legislature.    The  irregularity  set 

N.  Y.  482;  Upton  v.  Hansbrough,  3  up  as  a  defense  in  the  former  case 

Biss.   (U.  S.)   417;    McCarty  v.  La-  was,  that  the  call  for  the  first  meeting 

vashe,  10  Oh.  Leg.  News,  342;  Buffalo  was  signed  only  by  one  of  the  persons 

&c.    E.   Co.  V.   Gary,   26  N.  Y.   75;  named  in  the  act  of  incorporation, 

McHose  V.  Wheeler,  45  Pa.  St.  32;  and  not  by  a  majority  of  them,  as 

Kice  V.  Eock  Island  &c.  E.  Co.,  21  required    by  the    Act    of    1855,  ch. 

111.  93;  Tarbell  v.  Page,  24  111.  46.  140. 

2  'Chubb  V.  Upton,  95  U.  S.  665,  *  Ante,  §  4164. 

667,  per  Mr.  Justice  Hunt.  '  Ante,  ^  416,  et  seq.;  §  2969,  et  seq.; 

'  Newcomb    v.    Eeed,    12     Allen  §  4218. 
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point  to  the  suggestion  already  made  by  the  author,  that  the 
courts  might  better  have  applied  the  rule  of  remedial  con- 
struction to  these  statutes.  For  if  we  carry  out  the  rule  of 
strict  construction  by  holding  that  the  plaintiff  must  allege 
that  there  was  a  corporation,  then  it  will  follow  that  the 
wrong-doing  directors  may  defend  against  such  an  action  by 
showing  that  they  did  a  cumulative  wrong,  and  one  much 
more  grievous  than  most  of  the  wrongs  denounced  by  these 
statutes,  —  the  wrong  of  deceiving  the  public  by  acting  as 
directors  of  a  pretended  corporation  that  did  not  exist. 
Nevertheless  there  are  several  decisions  that  land  themselves 
in  this  predicament.  Thus,  it  has  been  held,  under  a  statute 
of  New  Jersey  authorizing  any  persons  to  associate  and  form 
a  corporation,  and  choose  a  board  of  directors,  and  under  its 
direction  carry  on  the  business,  that  if  the  associates  choose 
no  directors,  but  merely  a  president,  who  is,  in  fact,  the  owner 
of  the  concern,  and  who  controls  its  business,  they  are  to  be 
regarded  as  a  corporation,  but  are  not  liable  in  the  character 
of  directors,  but  are  liable  in  equity  as  shareholders,  to  be 
charged  with  debts  of  the  concern  *  to  the  extent  unpaid  on 
their  shares.  So,  where  it  appeared  in  such  an  action  that 
the  defendants  had  drawn  up  articles  of  incorporation,  but 
with  the  understanding  that  they  were  not  to  take  effect  until 
certain  things  were  done,  which  never  were  done,  it  was  held 
that  this  did  not  constitute  them  a  corporation,  and  that  the 
president  and  directors  could  not  be  made  liable  under  a 
statute'*  making  such  oflBcers  personally  liable  for  debts  con- 
tracted by  the  corporation  or  voluntary  association  before 
complying  with  certain  statutory  requirements.'  So,  where  a 
member  of  an  association  which  had  failed  of  a  legal  incor- 
poration purchased  claims  against  the  association,  it  was  held 
that  this  did  not  give  an  action  against  the  directors,  because 
it  was  a  partnership,  and  one  partner  cannot  sue  the  others  at 
law.*     So,  it  has  been  held  that,  with  the  expiration  of  a  bank 

•  Kinsela  v.  Cataract  City  Bank,  18  •  Corey  v.  Morrill,  61  Vt.  598;  s.  c. 

N.  J.  Eq.  158.  17  Atl.  Eep.  840. 

'  Eev.  Laws  Vt.,  §  3279.  *  Coleman  v.  Coleman,  78  Ind.  844. 
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charter,  the  personal  liability  of  the  directors  for  overissues  of 
circulating  notes, ceases:'  a  decision  entitled  to  no  respect. 

§  4356.  Defense  of  Negligence,  Ignorance  of  lia-w.  Want 
of  Guilty  Scienter.  —  This  subject,  which  has  already  been 
considered  in  a  different  relation,*  invites  attention  to  the 
distinction  between  cases  where  the  statute  enjoins  an  affirma- 
tive duty,  and  where  it  prohibits  a  wrongful  act.  In  the  first 
case,  negligent  ignorance  is  no  defense:  every  director,  when 
he  accepts  the  ofiice,  takes  upon  himself  the  obligation  of 
learning  the  law  and  complying  with  its  mandates;  and  he 
will  obviously  not  be  heard  to  say  that  he  depended  upon  his 
fellows  to  perform  the  duty  and  that  they  neglected  it.'  But 
in  the  second  case,  where  the  statutes  prohibit  a  particular 
act,  many  of  the  statutes,  as  already  seen,*  make  the  liability 
of  each  director  depend  upon  his  assent  to  the  doing  of  the 
particular  act,  and  this  assent  must  in  general  be  affirmatively 
shown  by  the  plaintiff,*  unless,  as  is  often  the  case,  the  statute 
changes  the  ordinary  rule  of  evidence  and  creates  a  presump- 
tion of  assent,  in  the  absence  of  some  prescribed  affirmative 
act  of  dissent."  On  the  one  hand,  where  the  directors  are 
sued  under  a  statute  making  them  liable  for  the  debts  of  the 
corporation  contracted  during  the  time  when  they  have  been 
in  default  under  a  statute  in  filing  certain  prescribed  reports,  it 
will  be  no  defense  that  they  were  ignorant  of  the  existence  of 
the  law,  nor  that  they  did  not  know  whether  or  not  the  reports 
had  been  filed,  and  had  not  intentionally  neglected  to  conform 
to  the  requirements  of  the  statute,  and  indeed  had  no  knowl- 
edge of  such  requirements  and  thought  nothing  about  them. 
Although  the  statute  only  fixes  personal  liability  upon  the 

'  Moultrie    V.  Hoge,  21   Ga.  613.  »  Ante,  §  4108. 

Contra:  Moultrie  v.  Smiley,  16   Ga.  "  Van  Etten  v.  Eaton,  19  Mich. 

289.    As  to  the  manner  of  proving  the  187. 

corporate  character  of  the  association  *  Ante,  §  4266. 

in  a  suit  in  equity  to  enforce  the  lia-  '  Patterson  v.  Stewart,  41  Minn, 

bility  of  the  officers  of  a  manufactur-  84 ;  s.  c.  16  Am.  St.  Rep.  671 ;  42  N.  W. 

ing  company,  see  Priest  v.  Essex  Hat  Eep.  926. 

Man.  Co.,  115  Mass.  880;  First  Kat.  «  Post,  §  4357. 
Bank  v.  Almy,  117  MasB.476. 
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directors  when  they  "intentionally  neglect  or  refuse  to  com- 
ply Avith  the  provisions  and  to  perform  the  duties  required  of 
them"  by  its  terms,  it  is  not  incumbent  upon  a  person  sued 
under  it  to  prove  that  the  omission  was  intentional:  the  intent 
will  be  inferred  from  the  neglect  of  the  duty.  If  the  rule 
were  otherwise,  the  directors  might  at  their  pleasure  neglect 
to  report,  and,  by  a  careful  abstinence  from  any  overt  act  or 
word  to  mark  their  design,  make  their  liability  depend  upon 
their  own  testimony;  and  a  resort  to  that,  by  one  seeking  to 
fix  a  liability  upon  them,  might  be  made  difiicult,  and  some- 
times impossible,  by  accident  or  contrivance.*  On  the  other 
hand,  where  the  statute  enacts  a  liability  to  a  negative  prohi- 
bition, it  has  been  justly  reasoned  that  to  constitute  "assent," 
there  must  be  something  more  than  mere  negligence  on  the  part 
of  a  director  in  not  knowing  what,  in  the  exercise  of  proper 
care,  he  ought  to  have  known.  There  must  be  some  willful 
or  intentional  violation  of  duty,  assenting  to  it,  knowing  that 
the  act  is  being  done,  or  that  it  is  about  to  be  done.  But  if, 
with  such  knowledge,  he  neither  objects  to  nor  opposes  it  when 
his  duty  requires,  and  when  he  has  the  opportunity  of  doing 
so,  this  is  "  assent."  *• 

§  4357.  Statutes    Creating-  -a   Presumption    of    Assent. — 

Many  statutes  exist  embodying  the  principle  that  assent 
should  be  presumed,  unless  some  aflBrmative  act  of  dissent  is 
shown  by  the  director  defending  on  this  ground.  Many  of 
these  statutes  have  already  been  referred  to  in  their  special 
connections.  Most  of  them  are  in  terms  applicable  to  cases 
where  the  statute  prohibits  the  doing  of  an  affirmative  act, 
but  some  of  them  unnecessarily  extend  to  cases  where  the  stat- 
utes impose  penalties  or  liabilities  for  negative  omissions.' 

1  Van  Etten  v.  Eaton,  19  Mich.  §  4427 ;  Bev.  Stats.  N.  Y.  (Banks  & 

187.    But  see  Breitung  v.  Lindauer,  Bros.,  6th  ed.,  1876),  vol.  II.,  pp.  298, 

37  Mich.  217.  299,  §§  12, 13;  Cal.  Penal  Code,  5§  568, 

'  Patterson  v.  Stewart,  41   Minn.  569,  570.     Similarly,  see  Oomp.  Laws 

84;   s.   c.   16  Am.   St.  Eep.  671;   42  Utah  1876,  p.  635,  §  329;  Gen.  Stats. 

N.  W.  Eep.  926.  N.  H.  1867,  p.  281,  §  6;  Gen.  Stats. 

5  The  following  may  be  consulted  E.  1. 1872,  p.  296,  §  24.    See  almlbid., 

as  examples  of  them :  Ga.  Code  1873,  p.  306,  §  15. 
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§  4358.  Director  Exonerated  by  Resig-nlng  or  Abandoning: 
the  Office. —  Where  the  liability  imposed  by  a  statute  of  this 
kind  has  not  attached,  a  director  may,  of  course,  escape  such 
liability  by  resigning  his  of&ce.  Thus  if,  at  the  expiration  of 
his  term,  a  trustee  retires  from  the  company,  and  afterwards 
performs  no  official  act,  and  assumes  no  official  authority,  he 
cannot  be  held  liable  as  trustee,  under  such  a  statute,  for  a  subse- 
quent omission  to  make  and  file  a  report.^  In  like  manner, 
where  a  director  resigned  after  the  corporation  had  incurred 
the  debt  in  respect  of  which  it  was  sought  to  charge  him,  but 
before  any  default  had  taken  place  in  filing  the  report  pre- 
scribed by  the  statute,  it  was  held  that  he  was  not  liable,  and 
further,  that  he  need  not  have  given  notice  of  his  intent  to 
resi'^n,  to  any  person  other  than  his  associates.*  This  was 
quite  obvious;  for  the  statutory  wrong  did  not  consist  in  con- 
tracting the  debt,  but  in  failing  to  file  the  report,  and  he  had 
not  been  guilty  of  that.  In  the  absence  of  a  statute  or  a  con- 
tract to  the  contrary,  a  man  has  a  right  to  resign  any  public 
or  private  office  or  employment,  and  thereby  relieve  himself 
from  the  liabilities  attached  to  it;  and  the  general  rule  there- 
fore is,  that  the  acceptance  of  a  resignation  is  not  necessary  to 
make  it  operative.  Accordingly,  the  director  of  a  corporation 
may  relieve  himself  from  liability  under  these  statutes,  by 
resigning  his  office,  although  his  resignation  has  not  been 
acted  on  by  the  board  or  entered  in  the  books.'  Nor  is  it 
material  what  form  his  resignation  takes,  so  that  it  is  distinct, 
unequivocal,  and  clearly  proved.  He  may  make  his  resigna- 
tion orally,  and  thus  escape  liability  accruing  from  subsequent 
mismanagement.*  Nay,  a  resignation  may  be  effected  for  the 
purposes  under  discussion,  though  it  be  not  made  by  any 
words,  oral  or  written,  provided  it  is  evidenced  by  unequivocal 
acts.  Thus,  it  was  held  that  a  director  who  had  sold  out  his 
stock,  and  thenceforth  ceased  to  take  any  part  in  the  affairs 
of  the  corporation,  was  not  bound  to  tender  a  formal  resigna- 

1  Eeed  v.  Keese,  37  N.  Y.  Super.  '  Blake  d.  Wheeler,  14 Hun  (N.Y.), 

Ot.  269.  496. 

■"  Bruce  v.  Piatt,  80  N.  Y.  379.  *  Morvius  v.  Lee,  30  Fed.  Rep.  298. 
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tion,  nor  to  see  that  a  successor  was  elected;  nor  to  be  respon- 
sible for  the  acts  of  the  managers  at  its  dissolution  five  years 
afterwards,  although  no  successors  to  the  directors  had  ever 
been  elected.^  The  same  court  has  held  that,  in  such  an 
action,  it  is  error  to  refuse  to  allow  the  defendant  to  prove 
that,  before  the  cause  of  action  accrued,  he  was  adjudged  a 
bankrupt,  and  assigned  and  delivered  his  stock  in  the  corpora- 
tion to  his  assignee  in  bankruptcy;  that  he  had  received  a 
discharge  in  bankruptcy;  and  that,  since  the  filing  of  his  peti- 
tion in  bankruptcy,  he  had  had  no  connection  with  the  corpo- 
ration, nor  in  any  way  made  himself  a  trustee  thereof.^  So, 
in  New  Jersey,  an  associate  who  took  no  part  in  the  trans- 
actions of  the  bank,  after  he  had  signed  the  certificate  required 
by  the  statute,  could  not  be  charged  with  implied  knowledge 
or  notice,  as  a  director  and  manager.' 

§  4359.  Other  Evidence  of  Want  of  Assent. — Where  the 
statute  is  of  the  second  class  already  referred  to,^ — where  it 
prohibits  the  doing  of  some  affirmative  act, —  a  director  is  not 
liable,  in  the  absence  of  a  statute  establishing  some  special 
mode  of  exoneration,*  who  refuses  to  consent  to  the  proposed 
act  and  protests  against  it.°  There  is  a  doubtful  holding  to 
the  effect  that  the  trustee  of  a  corporation  does  not  assent 
to  the  creation  of  an  indebtedness  exceeding  its  capital  stock, 
by  a  failure  to  dissent,  when  afterwards  informed  that  the 
indebtedness  has  been  created;^  nor  do  trustees  assent  who 
attend  no  meetings,  are  never  consulted,  and  do  nothing  but 
sign  annual  reports  on  the  strength  of  their  reliance  on  the 
truth  of  the  statement  of  a  co-trustee.'  On  this  question  of 
the  liability  of  a  director  for  the  acts  of  his  co-directors,  some 
English  chancery  cases  are  instructive.     One  such  case  holds 

'  Sturges  V.  Vanderbilt,  73  N.  Y.  ^  Such  as  those  considered,  ante, 

384,  Miller,  J.,  dissenting.  §  4266. 

*  Philadelphia  &c.  Co.  v.  Hotch-  '  Schofield  v.  Henderson,  67  Ind. 
kiss,  82  N.  Y.  471.  258. 

'  Kinsela  v.  Cataract  City  Bank,  '  Patterson  v.  Robinson,  36  Hun 

18  N.  J.  Eq.  158.  (N.  Y.),  622. 

*  AnU,  §  4357.  '  Ibid. 
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• 
that  although  a  director  of  a  company  is  not  bound  to  look 
back  through  the  minute-book  of  the  company  into  entries 
made  in  it  before  he  became  a  director;  yet,  where  subse- 
quently to  his  becoming  a  director,  he  is  a  party  to  dealings 
founded  on  those  noticed  in  such  prior  entries,  and  allows  his 
brother  directors  to  act  and  proceed  upon  the  notion  that  he 
affirms  and  adopts  the  transactions  to  which  such  entries 
relate,  and  this  course  of  action  goes  on  during  two  years, — 
he  is  precluded  from  impeaching  such  transactions,  unless  he 
can  establish  a  case  of  deception,  or  want  of  due  information.' 
In  another  such  case,  it  appeared  that  at  the  meeting  at  which 
an  amalgamation  with  another  company  was  resolved,  one  of 
the  directors  opposed  the  project,  but,  finding  that  he  was  in 
a  minority,  insisted  on  the  insertion  of  certain  terms,  which, 
as  he  believed,  would  prevent  its  taking  place,  and  a  resolution 
was  then  passed  for  an  amalgamation  subject  to  those  terms. 
It  was  held  that  he  was  not  responsible  in  respect  of  the 
amalgamation.*  In  a  case  at  law,  where  deposits  were  paid, 
according  to  a  rule  of  a  projected  joint-stock  company,  as  set 
forth  in  the  prospectus,  to  certain  bankers,  and  the  account 
with  the  bank  was  kept  in  the  name  of  five  directors,  —  it  was 
held,  in  an  action  to  recover  back  the  deposits,  the  scheme 
having  become  abortive,  that  other  directors  who  had  interfered 
in  the  management  were  liable  in  an  action  for  money  had 
and  received,  along  with  those  five.'  Outside  of  the  operation 
of  statutes,  the  subject  is  illustrated  by  numerous  hold- 
ings in  respect  of  the  liability  of  promoters,  already  consid- 
ered.* The  minutes  of  the  proceedings  of  the  corporation  are 
admissible  to  show  a  trustee's  knowledge  of  the  falsity  of  a 
report  made  by  the  board  of  which  he  was  a  member." 

§  4360.  Assent  of  the  Plalntiflf  to  the  Prohibited  Act.  — 

"Where  the  plaintiS  has  himself  assented,  either  in  the  char- 

'  Burt  V.  British  &c.  Association,  4  '  Jolinson  v.  Goslett,  18  C.  B.  728 ; 

DeGex  &  J.  158;  «.  c.  28  L.  J.  (Ch.)  «.  c.  3  0.  B.  (n.  s.)  569;  37  Eng.  L.  & 

731.  Eq.  308. 

'  Ex  parte  Johnson,  31  Eng.  L.  &  *  Ante,  ch.  10,  art.  I. 

Eq.  430.  "  Pier  v.  George,  20  Hun  (N.  Y.),  210. 
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acter  of  a  director  or  otherwise,  to  the  doing  of  a  prohibited 
act  in  respect  of  which  he  seeks  to  charge  a  director,  this  fact 
will,  in  general,  be  a  good  defense,  in  accordance  with  the 
maxim  volenti  non  fit  injuria.  This  principle  governed  a  lead- 
ing case  where  a  creditor  of  a  corporation  was  a  stockholder, 
and  also  a  trustee  of  the  corporation,  and  was  present  and 
assented  to  a  vote  of  the  trustees  relative  to  enforcing  pay- 
ment of  subscriptions,  by  which  it  was  resolved  not  to  sue 
stockholders  after  payment  by  them  of  a  certain  portion  of 
their  subscription,  and  it  was  held  that  he  could  not  sue  the 
stockholders  for  a  debt  due  him  from  the  corporation.'  So, 
the  view  has  been  expressed  that  if  a  manufacturing  corpora- 
tion is  indebted  to  a  firm,  one  member  of  which  is  a  trustee  of 
the  corporation,  his  assignees  will  not  be  allowed  to  pursue  such 
a  statutory  remedy,  since  this  would  enable  him  to  profit  by  his 
own  wrong  or  negligence.^ 

§  4361.  Defense  of  the  Statute  of  Limitations  —  Statute 
Kelating  to  Penalties  Applicable.  —  Statutes  of  this  kind 
being  regarded  as  penal,'  actions  under  them  are  governed  by 
the  statute  of  limitations  which  applies  to  actions  upon  stat- 
utes for  penalties,  and  not  by  the  statutes  which  relate  to  other 
actions.  Thus,  actions  under  section  12  of  the  New  york 
statute  of  1848,  chapter  40,  which  makes  directors  liable  for 
failure  to  file  certain  annual  reports,  and  under  section  13  of 
the  same  act,  which  makes  them  liable  for  declaring  and  paj'^- 
ing  dividends  when  the  company  is  insolvent,  are  governed 
by  the  New  York  statute  of  three  years,  which  provides  that 
"an  action  upon  a  statute  for  a  penalty  or  forfeiture,  where 
the  action  is  given  to  the  party  aggrieved,"  shall  be  com- 
menced within  three  years;  and  not  by  the  statute  which  pro- 
vides that  "an  action  upon  the  liability  created  by  statute, 
other  than  a  penalty  or  forfeiture,"  may  be  commenced  within 

'  Slee  ».  Bloom,  5  Johns.  Oh.  (N.  ciple:  Philadelphia  &c.  E.  Co.  v. 
Y.)  366.  The  following  case,  which  Love,  125  Pa.  St.  488;  ».c.  17  Atl.  Rep. 
was  an  action  against  the  corporation,      455. 

involved  an  application  of  the  prin-  "  Knox  t).  Baldwin,  80  N.  Y.  610. 

■      »  Ante,  §  4164. 
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six  years.*  So  the  liability  imposed  by  a  statute  of  Ohio^  on 
stockholders,  shareholders,  or  partners  in  corporations,  for 
issuing  unauthorized  notes  in  the  similitude  of  bank  paper, 
was  an  action  for  a  penalty,  and,  under  the  statute  of  limita- 
tions of  that  State,  an  action  to  enforce  it  was  barred  in  four 
years;'  and  so  was  the  liability  under  a  special  charter  else- 
where set  out.*  But  in  Georgia  it  is  held  that  such  statutes 
are  not  penal,  but  are  remedial,  and  that  the  statute  of  limita- 
tions of  six  months,  relating  to  penalties,  does  not  therefore 
apply.*  So,  in  Minnesota,  where  the  action  was  brought 
under  a  statute  by  a  creditor  of  an  insolvent  corporation,  to 
recover  from  the  directors  for  certain  alleged  violations  of 
law,  consisting  in  the  issuing  of  stock  without  the  same  being 
paid  for,  in  making  unauthorized  loans,  and  in  making  and 
indorsing  negotiable  paper  without  consideration,  it  was  held 
that  the  period  of  limitation  was  three  years,  being  the  one 
prescribed  in  respect  of  actions  upon  "  a  statute  for  a  penalty 
or  forfeiture,  where  the  action  is  given  to  the  party  aggrieved," 
etc.' 

§  4362.  View  that  Such  lilability  Is  In   the  Nature  of  a 
Specialty,    and    Statutes    of    Limitation    not    Applicable. — 

Widely  opposed  to  the  view  that  the  statute  of  limitations 
relating  to  actions  for  penalties  applies,  is  the  view  that  the 
liability  of  directors  created  by  statute  is  in  the  nature  of  a 
specialty,  and. therefore  not  within  the  operation  of  the  stat- 
ute of  limitations,  and  is  therefore  not  barred  till  the  expira- 
tion of  twenty  years.' 

1  Merchants'  Bank?;.  Bliss,  35N.  Y.  *  Ohio  Act  of  Jan.  27,  1816. 

412;  affirming  s.  c.  1  Kobt.  (N.  Y.)  •  Lawler  d.  Burt,  7  Ohio  St.  340; 

391.     See  also  Bird  v.  Hayden,  1  Robt.  overruling  Lawler  v.  Walker,  18  Ohio, 

(N.  Y.)  383;  s.  c.  2  Abb.  Pr.  (n.  s.)  151. 

(N. Y. )  391 ;  Chapman  v.  Comstock,  58  *  Sturges  v.  Burton,  8  Ohio  St.  215  ; 

Hun  (N.  Y.),325 ;  s.  c.  34  N.Y.  St.  Kep.  s.  c.  72  Am.  Dec.  582. 

517 ;  11  N.  Y.  Supp.  920 ;  N.  Y.  Code  '  Neal  v.  Moultrie,  12  Ga.  104. 

Civ.    Proc,   §  383.     Compare    ante,  '  Merchants'.  Nat.  Bank  v.  North- 

§§  1991,  3767.    In  some  States  there  western  Man.  &c.  Co.,  48  Minn.  349; 

are  special  statutes  of  limitations  relat-  «.  c.  51  N.  W.  Eep.  117. 

ing  to  such  actions,  —  such  as  Conn.  '  Neal    v.  Moultrie,   12  Ga.   104 ; 

Acts  1879,  ch.  CVI.,p.  455.  Banks  v.  Darden,  18  Ga.  318,  340; 
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§  4363.  "When  the  Statute  Begins  to  Run.  —  There  is  a 
holding  under  the  New  York  Manufacturing  Companies  Act, 
■which  may  be  generalized  to  the  effect  that  where  a  statute  re- 
quires certain  duties  of  directors  of  corporations,  and  makes 
them  liable  in  general  terins,in  an  action  founded  on  the  stat- 
ute, for  all  debts  of  the  corporation  which  may  be  contracted 
during  the  period  of  such  neglect,or  their  refusal  to  perforin 
such  duties,  the  statute  of  limitations  begins  to  run  from  the 
time  the  contract  is  entered  into,  and  not  from  the  time  the  judg- 
ment is  recovered  against  the  corporation.  The  reason  is,  that 
the  right  of  action  is  deemed  to  accrue  from  the  time  when 
the  debt  was  contracted, — the  court  meaning,  we  take  it, 
from  the  time  when  the  debt  became  due, —  and  that  the  judg- 
ment at  law  against  the  corporation  did  not  in  any  manner  in- 


Hargroves  v.  Chambers,  30  Ga.  580, 
599.  An  explanation  of  this  may  he 
useful.  Many  of  the  American  States 
borrowed  from  England  the  statute  of 
21  James  I.,ch.  16,  section  3  of  which 
enacted  that "  all  actions  of  debt  with- 
out specialty  shall  he  brought  within 
six  years."  It  was,  therefore,  a  part 
of  the  law  of  this  country  that  spe- 
cialty debts  were  not  within  the  stat- 
ute of  limitations,  and  this  rule,  no 
doubt,  lingers  yet  in  some  of  the 
States ;  but  where  this  is  so,  courts 
have  enacted  a  statute  of  their  own  by 
raising  a  presumption  of  payment 
after  a  lapse  of  twenty  years.  The 
liability  of  shareholders  in  England 
arising  under  a  deed  of  settlement,  ae 
it  is  called,  has  been  held  to  be  a  debt 
by  specialty,  and  therefore  not  within 
the  Statute.  Helby's  case,  L.  B.  2  Eq. 
167,  per  Kindersley,  V.  0.  But  an- 
other court  of  that  country,  in  a  more 
authoritative  decision,  ten  years  be- 
fore, held  otherwise.  Eobinson'aEx- 
ecutor's  case,  6  De  Gex,  M.  &  G.  572. 
It  is  old  law  that  a  liability  founded 
on  a  statute  is  in  the  nature  of  a  spe- 
cialty.   Com.  Dig.  Jemps.  G.  15:  Jones 


V.  Pope,  1  Saund.  37;  Hodsden  v. 
Harridge,  2  Saund.  61,  65 ;  Talory  v.. 
Jackson,  Cro.  Car.  513;  BuUard  'j. 
Bell,  1  Mason  (U.  S.),  289;  Shepherd 
V.  Hills,  32  Eng.  L.  &  Eq.  533;  Pease 
V.  Howard,  14  Johns.  (N.  Y.)  479, 
480 ;  Griffin  v.  Heaton,  2  Bailey  (S.  C. ), 
58 ;  Ward  v.  Keeder,  2  Har.  &  McH. 
(Md.)  154;  Lane  v.  Morri*,  10  Ga. 
162;  Thornton  v.  Lane,  11  Ga.  459; 
Hargroves  v.  Chambers,  SO  Ga.  580, 
599.  Such  a  liability  was  therefore 
not  within  the  statute  of  James,  and 
in  this  country  was  subject  only  to  the 
presumption  of  payment  after  tlie 
lapse  of  twenty  years.  The  statutory 
liability  of  stockholders  to  pay  the 
debts  of  the  corporation  has  been  held 
to  be  in  the  nature  of  a  specialty,  and 
within  this  rule.  BuUard  v.  Bell,  1 
Mason  (TJ.  S.),  289;  Thornton  v.  Lane, 
11  Ga.  459,  502;  Lane  v.  Morris,  10 
Ga.  162.  The  Supreme  Court  of  the 
United  States  has,  however,  ruled 
otherwise  in  a  decision  which,  it  is 
thought,  must  be  accepted  as  overrul- 
ing BuUard  v.  Bell :  Carrol  v.  Green, 
92  U.  S.  509. 
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volve  this  right  of  action.*  But  this  holding  seems  to  have 
been  qualified  in  a  subsequent  case  in  the  same  court,  where, 
proceeding  upon  the  general  principle  that  a  statute  of  limita- 
tions does  not  begin  to  run  until  a  right  action  accrues,  the 
court  held  that  it  does  not  begin  to  run  from  the  time  of  the 
creation  of  the  debt  against  the  corporation;  for  until  the 
debt  is  due,  there  is  no  right  of  action  for  it  against  any  one;" 
and  this  view  has  been  taken  elsewhere.'  Such  a  statute 
necessarily  begins  to  run  from  the  time  of  default  in  mak- 
ing the  report;  because  the  indebtedness  of  the  corporation 
may  not  then  be  due,  though  it  may  have  been  contracted. 
It  may  be  an  indebtedness  within  the  meaning  of  the  statute, 
but  it  may  be  what  is  termed  debitum  in  prsesenti,  solvendutn 
in  futuro,  in  which  case  the  statute  would  not  begin  to  run 
until  the  maturity  of  the  debt  after  the  default,  the  same 
having  been  contracted  at  the  time  of  the  default.  So  also, 
where  the  debt  has  become  due  within  the  period  of  the 
default, and  has  nevertheless  been  extended  by  the  consent  of 
the  creditor,  the  statute  does  not  run  in  favor  of  the  default- 
ing trustee.*  The  view  is  that,  for  the  purpose  of  determin- 
ing the  time  within  wliich  such  actions  may  be  brought,  it  is 
immaterial  when  the  debt  against  the  corporation  arose;  but 
if  it  in' fact  existed  and  might  have  been  the  subject  of  an 
action  at  the  time  of  the  alleged  default  in  complying  with 
the  requirement  of  the  statute  touching  the  filing  of  an 
annual  report,  an  action  may  be  commenced  against  the  trus- 
tees at  any  time  within  three  years  thereafter.  When, 
therefore,  the  plaintifi^  loaned  money  to  a  manufacturing  cor- 
poration in  1873,  and  the  corporation  omitted  to  file  an 
annual  report  in  January,  1875,  it  was  held  that  an  action 
against  the  trustees,  commenced  in  March,  1877,  was  in  time.^ 

'  Merchants'  Bank  v.  Bliss,  1  Eobt.  *  Sullivan  v.  Sullivan  Man.   Co., 

<N.  Y.)  391;  8.  c.  13  Abb.  Pr.  (N.  Y.)  20  S.  0.  79,  90. 

225;  21  How.  Pr.   (N.   Y.)  365;  af-  *  Jones  v.  Barlow,  62  N.  Y.  202, 

firmed,  35  N.  Y.  412.  206. 

"  Duckworth  v.  Koach,  81  N.  Y.  '  Duckworth  v.  Roach,  81  N.   Y. 

49;  Jones  v.  Barlow,  62  N.  Y.  202,  49. 
207. 
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Each  failure  of  the  directors  to  file  the  annual  report  required 
by  a  statute  gives  a  right  of  action  against  them  in  respect  of 
debts  contracted  during  the  period  of  that  delinquency,  and 
the  statute  of  limitations  begins  to  run  in  favor  of  the  direct- 
ors from  the  maturity  of  such  debts,  and  their  failure  to  file 
such  reports  in  subsequent  years  does  not  create  a  fresh 
liability  in  respect  of  the  debts  already  referred  to,  so  as  to 
prolong  the  period  of  the  statute.^  Where  the  indebtedness 
consists  of  several  notes  maturing  at  different  times,  and 
these  are  consolidated,  and  a  new  note  given  for  the  entire 
indebtedness,  then  the  question  whether  the  new  note  is  a 
new  debt,  so  that  the  statute  of  limitations  does  not  begin  to 
run  until  its  maturity,  or  whether  it  is  merely  a  renewal  or 
prolongation  of  the  several  debts  evidenced  by  the  pre-exist- 
ing notes,  has  been  held  to  depend  upon  the  intention  of  the 
parties;  and  where  in  such  a  case  the  plaintiff  failed  to  make 
it  clearly  appear  that  the  intention  was  to  create  a  new  debt, 
it  was  held  that  the  statute  of  limitations  ran  from  the  date 
of  the  maturity  of  the  previous  notes  respectively,  and  a 
judgment  was  aflirmed  allowing  a  recovery  upon  some  of  the 
notes  upon  that  principle  and  denying  it  as  to  others,^  —  a 
conclusion  which  the  writer  believes  to  be  unsound  for  rea- 
sons already  stated.' 

§  4364.  Liimitation  as  to  Time  when  Action  Brought 
against  Corporation.  —  A  statute  of  New  York,  relating  to 
corporations  for  social  and  recreative  purposes,  provides  that, 
"  the  trustees  of  any  company  or  corporation,  organized  under 
the  provisions  of  this  act,  shall  be  jointly  and  severally  liable 
for  all  debts  due  from  said  company  or  corporation,  contracted 
while  they  -were  trustees,  provided  said  debts  are  payable 
within  one  year  from  the  time  they  shall  have  been  contracted, 
and  provided  a  suit  for  the  collection  of  the  same  shall  be 
brought  within  one  year  after  the  debt  shall  have  become  due 

'  Chapman  v.  Comstock,  58  Hun  '  Sullivan  v.  Sullivan  Man.  Co.,  20 

(N.  y.),  325;   s.  c.  34  N.  Y.  St.  Rep.      S.  C.  79,  91. 
617;  11  N.  Y.  Supp.  920.     '  »  Ante,  §§  2018,  3117,  4196. 
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and  payable."  '  It  became  a  question  whether  the  statute  was 
satisfied  by  a  suit  brought  within  one  year  against  the  cor- 
poration, or  whether  it  required  that  the  suit  brought  against 
the  trustees  should  have  been  brouglit  within  one  year;  and 
it  was  held  that  the  statute  required  that  the  suit  should  be 
brought  against  the  trustees  within  the  year.  The  right  of 
action  given  by  the  statute  was  not  saved  by  bringing  suit 
against  the  corporation  within  a  year,  and  then  delaying 
several  years  before  suing  the  directors.^  The  terms  of  the 
statute  being  ambiguous,  this  construction  conformed  to  the 
rule  that  such  statutes,  being  penal,  are  to  be  strictly  con- 
strued.' 

§  4365.  Defense  not  Available  to  Director  where  Cor- 
poration Failed  to  Plead  it.  —  It  has  been  held  in  New  York 
that  the  defense  that  the  debt  itself  is  barred  by  the  statute 
of  limitations  is  not  available  to  the  director,  where  the  cor- 
poration failed  to  plead  the  statute,  and  suffered  a  judgment 
for  the  debt  to  be  recovered  against  it.*  But  this  holding  is 
totally  irreconcilable  with  the  general  course  of  the  holdings 
in  that  State,  which  are  to  the  effect  that  the  judgment  against 
the  corporation  is  not  the  foundation  of  the  action  against  the 
director,  and  is  not  even  admissible  in  evidence  in  such  an 
action  to  prove  the  existence  of  the  debt,  but  that  the  creditor 
must  sue  on  the  original  cause  of  action.*  If  the  judgment  is 
not  admissible  in  evidence  to  prove  the  existence  of  the  debt, 
it  is  difficult  to  understand  how  either  it,  or  the  proceedings 
which  resulted  in  it,;can  be  so  admitted  to  prove  a  state  of 
facts  taking  it  out  of  the  statute  of  limitations.  The  rule 
ought  to  be  consistent  one  way  or  the  other.  Tliat  judgment 
and  the  proceedings  which  led  up  to  it  are  either  an  estoppel 

»  N.  Y.  Laws  1865,  ch.  368,  §  7.  reversed    (50    N.   Y.    137) ;    and  its 

'Hall  V.   Siegel,   7  Lans.  (N.  Y.)  authority  may  therefore  be  considered 

206;  a.  c.  13  Abb.  Pr.  (n.  s.)  (N.  Y.)  doubtful. 

178.    Although  the  conclusion  arrived  '  N.  Y.  Stat.  1848,  ch.  40,  §  12. 

at  by  the  court  seems  sound,  it  is  to  •  Van  Oott  v.  Van  Brunt,  2  Abb. 

be  observed  that  it  proceeds  upon  the  N.  Cas.  (N.  Y.)  295. 

authority  of  Miller  v.  White,  57  Barb.  '  Ante,    §   4329.     Compare     ante, 

(N.  Y.)   504,   which  has  been  since  §  3077. 
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or  not.  If  not,  and  if  the  action  against  the  director  is  upon 
the  original  demand,  then  every  defense  which  would  have 
been  open  to  the  corporation  against  that  demand  ought  to 
remain  open  to  him. 

§  4366.  STor  unless  Baised  in  the  Trial  Court.  —  In  such 
a  case  it  is  scarcely  necessary  to  suggest  that  the  defendants 
cannot  bring  the  action  against  them  within  the  statute  of 
limitations,  on  the  mere  suggestion  on  appeal  that  there  was 
an  omission  to  file  the  report  required  by  the  statute  on  a  pre- 
vious year;  they  must  set  that  fact  up  as  a  defense  and  prove 
it  at  the  trial.^  Wheu,  therefore,  in  an  action  against  trustees 
of  a  corporation  organized  under  the  New  York  General  Man- 
ufacturing Act,  to  recover  a  debt  of  the  corporation  because  of 
a,  failure  to  make  and  file  an  annual  report,  certain  of  the 
defendants,  in  attempting  to  set  up  the  statute  of  limitations, 
failed  to  allege  that  they  were  trustees  at  the  time  of  defaults 
'ijtated  by  them  to  have  occurred  in  previous  years,  and  failed 
to  allege  a  default  on  the  part  of  the  corporation  in  perform- 
ing the  corporate  duty  of  making  a  report,  it  was  held  that 
the  answer  stated  no  defense.* 

§  4867.  Defense  of  liaches.  —  It  has  been  held  no  defense  to 
an  action  to  charge  directors  under  such  a  statute, that  at  the 
time  the  debt  matured  and  for  a  long  time  afterwards,  the  cor- 
poration was  solvent,  and  its  stockholders  severally  and  indi- 
vidually liable  for  all  its  debts,  by  reason  of  the  non-payment 
of  its  capital  stock;  that  the  plaintiff  neglected  to  institute 
suit  for  two  years;  that  by  reason  of  such  neglect,  the  plain- 
tiff released  and  discharged  the  stockholders  from  personal 
liability;  and  that  no  notice  was  ever  given  to  the  defendants 
of  the  plaintiff's  claim,  nor  had  they  any  opportunity  of  being 
subrogated  to  the  rights  and  remedies  of  the  plaintiff  against 
the  corporation  while  solvent,  or  against  the  stockholders 
before  they  were  released,  as  above  stated."    A  single  Federal 

•  Duckworth  v.  Roach,  81  N.  Y.  49.  »  Merchants'  Bank  v.  Bliss,  1  Robt. 

■'  Coniell  V.  Roach,  101  N.  Y.  373.      (N.  Y.)  391. 
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court  has  held  that  the  right  to  proceed  against  a  director  of 
a  national  bank '  is  lost  by  allowing  such  a  period  of  time  to 
elapse  as  cuts  off  the  right  to  forfeit  the  charter  under  the  same 
section,  by  reason  of  the  misconduct  complained  of;*  but  this 
view  is  clearly  untenable.' 

§  4368.  Defense  of  Pendency  of  Proceeclings  before  As- 
signee or  Keceiver.  —  It  has  been  held  that  the  directors  and 
stockholders  of  a  banking  corporation  cannot,  by  making  an 
assignment  to  which  the  creditors  of  the  bank  are  not  parties 
nor  consenting,  deprive  such  creditors  of  their  remedies 
against  them  for  a  breach  of  duties.*  It  has  also  been  held 
that  it  is  no  defense  to  an  action  against  bank  directors,  to 
charge  them  with  liability  for  issuing  notes  of  the  bank  in 
excess  of  three  times  the  amount  of  the  capital  stock  of  the 
bank,  under  a  statute  making  them  liable  in  such  cases  for 
the  debts  of  the  bank,  that  proceedings  were  commenced  by 
the  bank  commissioners  against  such  bank;  that  in  such  pro- 
ceedings a  receiver  was  appointed  to  take  entire  charge  of  the 
assets  of  the  bank;  and  that  the  notes  sued  on  by  the  plaintiff 
were  by  him  deposited  with  such  receiver  as  a  part  of  the 
liabilities  of  the  bank,  in  order  to  receive  bis  proportionate 
share  of  the  assets  of  the  bank  when  distributed  by  the 
receiver.  It  was  deemed  necessary,  in  order  that  this  should 
constitute  a  defense,  that  it  should  be  averred  either  that  the 
receiver  had  paid  the  notes,  or  that  there  were  assets  in  his 
hands  sufficient  to  pay  them."  Another  court  has  held  that 
the  fact  that  the  affairs  of  the  corporation  have  been  placed 
in  the  hands  of  a  receiver  neither  takes  away  nor  suspends 
this  right  of  action." 

f 

§  4369.  Defense  of  Waste  of  Corporate  Assets  by  Assigrnee 
or  Keceiver.  —  Whether  the  directors  of  a  corporation  can 

'  Under  4  5239,  Rev.  Stat.  U.  S. 
'  Welles  V.  Graves,  41  Fed.  Rep.  '  White  u.How,  3  McLean  (U.  S.), 

459 ;  8.  c.  7  Rail.  &  Corp.  L.  J.  392.  Ill,  291. 

'  See  ante,  §  4273.  *  Patterson  v.  Stewart,  41   Minn. 

*  Schley  t).  Dixon,  24  Ga.  273;  «.  c.  84;  s.   o.  16  Am.    St.   Rep.  671;    42 

71  Am.  Dec.  121.  N.  W.  Rep.  926. 
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defend  an  action  brought  by  creditors  to  charge  them  with 
liability  for  certain  official  derelictions,  must  depend  upon 
the  fact  whether  the  assignee  was  the  agent  of  the  creditors 
or  not.  If  he  was  appointed  by  the  voluntary  action  of  the 
bank,  it  is  too  plain  for  discussion  that  the  creditors  are  not 
to  be  deprived  of  any  remedy  given  them  by  law  against  the 
directors,  on  the  ground  of  his  misconduct  in  wasting  the 
corporate  assets,  which  are  the  primary  fund  or  security.*  It 
has  been  held  that  such  a  defense  is  unavailable,  in  an  action 
to  charge  a  stockholder  for  the  debts  of  the  corporation, 
although  his  liability  is  somewhat  in  the  nature  of  that  of  a 
surety.^  Nor  is  it  any  defense  to  an  action  under  a  statute 
against  directors  of  a  bank,  that  the  assignee  was  not  suedj 
for  the  bank  could  not,  by  making  an  assignment,  deprive  the 
creditors  of  any  remedy  they  might  have  against  the  directors. 

§  4370.  Defense  of  Set-off.  —  Under  a  statute  of  New  York, 
which  provided  that  in  case  the  debts  of  any  corporation 
should,  at  any  time,  exceed  three  times  the  amount  of  the 
capital  stock  actually  paid  in,  and  that  in  case  of  any  excess, 
the  directors  under  whose  administration  the  same  may  have 
happened  ....  should  be  jointly  and  severally  liable  for 
such  excess  to  the  corporation,  or,  in  the  event  of  its  dissolu- 
tion, to  its  creditors,'  the  directors,  when  sued,  to  enforce  this 
liability,  may  set  off  any  demands  they  may  have  against  the 
corporation  for  advances  made  to  it.^  This  isolated  case  will 
not,  however,  be  sufficient  to  establish  any  general  rule  on 
the  subject.*     A  judgment  against  a  corporation  upon  which 

'  It  was  so  resolved  by  the  Su-  Simpson,   6  Ves.  714,  726 ;    Holditch 

preme  Court  of  Georgia,  in  Hargroves  v.  Mist,  1  P.  Wme.  695 ;  Bobinson  v. 

V.  Chambers,   30  Ga.   580,   after  re-  Lane,  19  Ga.  364. 
viewing   the    following  cases  which  '  Stewart  v.  Lay,  45  Iowa,   604  j 

bear  by  analogy  on  the  question :  Car-  ante,  §§  1970,  3688,  3763. 
ter  V.  Barnadiston,  1  P.  Wms.  505 ;  »  Rev.  Stat.  N.  Y.  1835,  p.  604,  §  3. 

Ivyv.  Gilbert,  2  P.  Wms.  20;  Har-  *  Tallmadge  v.  Fishkill  Iron  Co., 

rison  v.  Cage,  2  Vern.  85;  Smith  v.  4  Barb.  (N.  Y.)  382. 
Smith,  2  Vern.   178;  Hutchinson  v,  'A  discussion  of  the  subject,   so 

Massareene,   2  Ball  &  B.  49 ;  Eigge  far  as  it  concerns  the  liability  of  stock- 

V.  Bowater,  3  Bro.  Ch.  365 ;  Wright  v.  holders,  will  be  found  ante,  ^  8786, 

Nutt,   1  H.  Black.   136;    Wright  v.  etieq. 
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a  particular  director  may  be  charged  under  a  statute,  will  be 
available  as  a  set-oflf  to  an  action  by  such  director  against  the 
owner  of  such  judgment;  but  the  plea  of  set-off  must  show 
that  the  amount  of  the  corporate  indebtedness  which,  under 
the  statute,  the  plaintiff  has  become  liable  to  pay,  is  equal  to 
the  defendant's  judgment.'  For  the  purpose  of  determin- 
ing the  extent  of  the  excess  of  the  debt  of  the  corporation 
over  its  capital  stock,  under  a  statute  ^  making  the  directors 
jointly  and  severally  liable  when  the  debts  of  the  corporation 
exceed  the  capital  stock  to  the  extent  of  such  excess  existing 
when  the  suit  is  commenced  against  the  corporation,  an 
indebtedness  of  the  corporation  to  one  of  its  directors  consti- 
tutes a  debt  due  by  the  corporation,  within  the  meaning  of 
the  statute,  and  is  not  to  be  deducted  for  the  purpose  of  reduc- 
ing the  aggregate  volume  of  the  debts,  on  the  principle  of  a 
set-off  of  mutual  credits,  so  as  to  reduce  the  excess  for  which 
the  directors  are  liable,  or  to  make  it  appear  that  there  is  no 
excess.  In  other  words,  if  the  capital  is  $100,000,  and  the 
indebtedness  at  the  commencement  of  the  suit  is  $150,000, 
and  $50,000  of  this  is  due  to  the  directors  themselves,  other 
creditors  can  charge  the  directors  to  the  extent  of  $50,000.* 

§  4371.  Defense  of  Former  Adjudication.  —  Under  a  stat- 
ute of  Massachusetts,^  which  provides  that  in  certain  cases 
the  ofticers  of  corporations  shall  be  jointly  and  severally  liable 
for  all  debts  of  the  corporation,  the  fact  that  a  plaintiff  has 
taken  judgment  against  the  corporation  does  not  preclude  him 
from  enforcing  the  liabilities  of  the  officers  for  the  original 
fiebt  by  a  bill  in  equity;  °  and  it  may  be  assumed  that  this  is 
the  rule  in  all  jurisdictions  under  such  statutes  as  we  are  con- 
sidering.    So,  the  recovery  of  a  judgment  against  a  stockholder, 

'  Chambers  v.  Lewis,  28  N.  Y.  454.  parte  Chippendale,  4  De  Gex,  M.  & 

As  to  the  defense  of  set-off  where  the  G.  19. 

action  is  against  a  corporation  by  a  '  Pub.  Stats.  Mass.,  eh.  106,  §  60. 

shareholder  for  money  lent,  see  Mil-  •  Thacher  v.  King,  156  Mass.  490 ; 

vain  V.  Mather,  5  Ex.  55 ;  s.c.l  Lown.,  8.  c.  31  N.  E.  Eep.  648. 
M.  &  P.  220 ;  19  L.  J,  (Ex.)  227.     Set-  *  Mass.  Act  1863,  ch.  246,  §  2. 

off  of  advances  made  by  a  shareholder  '  Byers  v.  Franklin  Coal  Co.,  106 

against  an  action  for  a  call,  see  Ex  Mass.  131. 
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upon  his  individual  liability  for  the  debts  of  the  corporation 
under  a  statutory  provision,  is  not  a  bar  or  merger  of  a  right 
of  action  against  a  trustee  individually  for  the  same  claim, 
but  upon  a  different  state  of  facts,  and  under  a  different  stat- 
utory provision.^  So,  by  a  statute  in  Michigan,  relating  to 
banking  associations,  a  judgment  rendered  against  any  officer 
or  stockholder,  or  any  number  thereof,  shall  not  be  a  bar  to  a 
prosecution  or  suit  against  any  other  officer  or  stockholder  of 
such  association  or  bank,  for  the  recovery  of  the  same  indebt- 
edness.'^ And  this  would  seem  to  embody  an  obvious  prin- 
ciple, which  is  that  a  judgment  against  some  other  officer  or 
stockholder  is  no  bar  until  it  has  been  satisfied.* 

§  4372.   Other  Defenses  Whicli  have  been  Held  Unavailing'. 

There  is  a  doubtful  decision  to  the  effect  that  where  the  elec- 
tion of  a  trustee  of  a  corporation  is  clearly  invalid,  the  person 
so  elected  will  not  be  held  liable  for  neglect  of  the  corporation 
to  publish  and  file  a  report  as  required  by  statute,  notwith- 
standing he  accepted  the  appointment  and  acted  as  such 
trustee;  nor  is  he  estopped  from  denying  that  he  is  trustee.* 
This  decision  is  opposed  to  a  principle  already  considered,' 
which  makes  de  facto  directors  liable  the  same  as  directors 
de  jure.  Directors,  when  sued  to  enforce  their  personal  liabil- 
■  ity,  cannot  question  the  original  consideration  of  a  corporate 
note  indorsed  before  maturity  to  a  bona  fide  indorsee  for  value.* 
It  is  no  defense  on  the  part  of  directors  when  so  sued  that 
there  has  been  a  judgment  of  forfeiture  against  the  corpora- 
tion, or  that  its  charter  has  expired  by  its  own  limitation.' 
It  is  no  defense  to  an  action  against  a  director  by  a  creditor 
«f  the  corporation,  to  charge  him  under  a  statute'  for  signing 
false  statements,  that  the  defendant  is  also  a  creditor?     The 


'  Vincent  v.  Sands,  11  Abb.   Pr.  »  Ante,  §  3901. 

(s.  B.)  (N.  Y.)  366;  s.  c.  42  How.  Pr.  •  Cooke  v.  Pearce,  23  S.  0.  239. 

231.  '  Hargroves  v.  Chambers,  30  Ga. 

'  Oomp.  Laws  Mich.  1871,  §  2222,  680. 

»  See  ante,  §  3669.  «  N.  Y.  Laws  1875,  ch.  611. 

•  Craw  V.  Easterly,  4  Lana.  (N.  Y.)  •  Bichards  v.  Crocker,  19  Abb.  N. 

613.  Oas.  (N.  Y.)  73. 
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liquidation  of  the  debt  by  the  company,  and  payment  thereof 
in  its  promissory  notes,  does  not  cancel  the  indebtedness,  and 
does  not  affect  the  liability  of  the  trustees.'  Where  a  corpo- 
ration, incorporated  as  a  road  and  bridge  company,  was,  by  a 
subsequent  act  of  the  Legislature,  permitted  to  form  itself  into 
two  distinct  companies,  one  designated  a  turnpike  company, 
and  the  other  a  bridge  company,  this  did  not  exonerate  the 
officers  of  the  road  company  from  the  penalties  imposed  by 
the  original  act,  it  being  manifest  that  the  Legislature  did 
not  intend  to  relieve  them  from  their  liabilities.* 

'  Deming  v.  Puleston,   35   N.  Y.  of  MasBachusetts,  to  show  that  the 

Super.  Ct.  309.  officers  have  sufficient  property  to  pay 

»  Kane  v.  People,  8  Wend.  (N.  Y.)  the  debt.    Brayton  v.  New  England 

203.    It  is  no  defease  to  an  action  &c.  Co.,  11  Gray  (Mass.),  493. 
against  a  stockholder  under  a  statute 
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CHAPTEK  LXXXIV. 

CONTRIBUTION  AND  SUBROGATION. 

Section  Section 

4376.  When    -wrong-doing    directors  of  affirmative  acts  done  con- 

entitled    to    contribution    as  trary  to  statutory  prohibitions. 

among  themselves.  4378.  Statutes  granting  or  withhold- 

4377.  Whether  contribution  in  case  ing  this  right. 

§  4376.  When  Wrong-doing'  Directors  Entitled  to  Con- 
tribution as  among  Themselves.  — It  is  familiar  law  that  there 
can  be  no  action  for  contribution  among  tort-feasors}  But  a 
distinction  is  taken  in  this  regard  between  acts  of  misfeasance, 
«uch  as  involve  bad  motive  or  moral  turpitude,  and  acts 
which,  though  wrongful,  consist  of  mere  negligence  or  non-feas- 
ance. It  is  in  the  former  class  of  actions  that  there  is  no  con- 
tribution among  wrong-doers;  in  the  latter  cases  there  may 
be.  Thus,  if  one  of  two  proprietors  has  been  compelled  to  pay 
■damages  for  a  negligent  injury  done  by  their  common  serv- 
ant, he  may  have  contribution  from  his  co-proprietor.*  So,  if 
&  traveler  falls  into  an  excavation  in  the  street  of  a  city,  made 
by  the  negligence  of  an  abutting  owner,  and  he  recovers  dam- 
ages of  the  city,  the  city  may  have  an  action  over  against  the 
private  owner.  Although  the  city  was  primarily  liable  to  the 
traveler  for  failing  to  keep  its  streets  in  repair,  yet  the  wrong 
was  primarily  that  of  a  private  abutter."     Following  out  this 


'  Merryweather  v.  Nixan,  8  T.  R.  wrongful  act  consisted  in  keeping  a 

186 ;  Miller  v.  Fenton,  11  Paige  (N.Y.),  vicious  animal. 
18;  Peck  v.  Ellis,  2  Johns.  Oh.  (N.  Y.)  »  Lowell  v.  Boston  &c.  R.  Co.,  23 

131.  Pick.  (Mass.)  24 ;  a.  c.  34  Am.  Dec.  33 ; 

'  Wooley  V.  Batte,  2  Oar.  &  P.  417.  Lowell  v.  Short,  4  Oush.  (Mass.)  275; 

But  see  Oakes  v.  Spaulding,  40  Vt.  Milford  «.  Holbrook,  9  Allen  (Mass.), 

Zil ;  s.  c.  94  Am.  Dec. 404;  and  Spauld-  17 ;  s.  c.  85  Am.  Dec.  735 ;  Boston  v. 

ing  V.  Oakes,  42  Vt.  343,  where  the  Wcrthington,  10  Gray  (Mass.),  496; 
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doctrine,  it  is  held  that  where  a  wrong,  for  which  a  director 
has  been  made  liable,  consists  of  mere  negligence, —  a  failure 
to  do  something  which  the  law  requires,  such  as  the  filing  of 
an  annual  certificate  or  report, — the  law  imposing  the  duty 
equally  upon  all  the  directors,  and  all  of  them  being  equally 
guilty  of  the  neglect,  the  one  who,  under  the  terms  of  the 
statute,  has  thus  been  compelled  to  pay  a  corporate  debt,  may 
have  contribution  from  the  others.  But  it  was  conceded  that 
this  would  not  be  so  if  the  wrong  consisted  in  the  making  of 
a  false  report.  For  such  a  transaction  none  would  be  respon- 
sible except  those  actually  concurring  in  it,  and  the  maxim 
ex  turpi  causa  non  oritur  actio  would  apply .^  Tliere  i%  how- 
ever, a  contrary  decision  in  the  Supreme  Court  of  New  York, 
where  the  principle  is  asserted  on  the  authority  of  Pearson  v. 
Skelton,''  that  no  contribution  is  allowed  among  wrong-doers, 
where  a  liability  arises  from  negligence,  if  the  party  made  lia- 
ble knew  that  he  was  committing  an  unlawful  act.  "  Either 
of  the  trustees,"  said  Ingraham,  J.,  "might  have  avoided  this 
liability  by  attending  to  the  duty  imposed  upon  him  by  the 
statute.  He  cannot  charge  any  other  trustees  with  the  conse- 
quences of  his  own  negligence.  The  statute  imposes  the  duty 
on  each,  the  liability  attaches  to  each,  and  the  policy  of  law 
is  to  leave  each  one  to  the  consequences  of  his  own  negligence, 
so  as  to  insure  stricter  attention  to  the  provisions  of  the  statute 
on  the  part  of  each  of  the  trustees,  which  might  not  be  the 


s.  c.  71  Am.  Dec.  678 ;   Woburn  v.  Am.  Dec.  759 ;  Chicago  v.  Eobbins,  2 

Boston  &c.  R.   Co.,  109  Mass.  283;  Black  (U.   S.),  418;  Eobbins  v.  Ohi- 

Woburn  v.  Hensbaw,  101  Mass.  193;  cago,  4  Wall.  (U.  S.)  657;  Eochester 

g.  c.  3  Am.  Eep.  333;  West  Boylston  v.  Montgomery,  9  Hun  (N.  Y.),  394 

V.  Mason,  102  Mass.  341 ;  Westfield  v.  (affirmed  72  N.  Y.  65) ;  Brooklyn  v. 

Mayo,  122  Mass.  100;   s.  c.  23  Am.  Brooklyn  City  E.  Co.,  47  N.  Y.  475: 

Eep.  292 ;   Oentreville  v.  Woods,  57  s.  c.  7  Am.  Rep.  469 ;  Independence 

Ind.  192 ;  Portland  v.  Eichardson,  54  v.  Jekel,   38  Iowa,  427 ;    Severin  v. 

Me.  46;  s.  c.  89  Am.  Dec.  720;  Lowell  Eddy,  52  111.  189;  Norwich  v.  Breed, 

V.   Spaulding,  4  Oush.   (Mass.)  277;  30  Conn.  535.    See  2  Thomp.  Neg.  789. 

«.  c.  50  Am.  Dec.   775 ;   Littleton  v.  '  Nickerson  v.  Wheeler,  118  Mass. 

Eichardson,  34  N.   H.   179;   «.  c.  66  295. 

"  1  Mees.  &  W.  504. 
3214 


CONTRIBUTION  AND  SUBROGATION.     [3  Thomp.  Corp.  §  4377. 

case  if  such  negligence  could  be  divided  between  the  whole."' 
On  the  other  hand,  if  there  is  no  element  of  wrong-doing,  but 
if  the  directors  of  a  turnpike  company  assume  by  contract  the 
position  of  sureties  for  the  corporation,  as  where  they  make 
and  indorse  a  note  on  which  money  is  borrowed  for  ita  use, 
they'  are,  in  the  absence  of  any  special  agreement,  responsible 
mutually,  and  liable  to  contribution  in  case  of  loss, in  favor  of 
any  one  director  who  pays  more  than  his  proportionate  share.* 

§  4377.  Whether  Contribution  in  Case  of  Affirmative  Acts 
done  Contrary  to  Statutory  Prohibitions.  —  When,  there- 
fore, a  director  has  become  personally  liable  to  pay  a  debt  of 
the  corporation,  or  to  pay  a  penalty,  by  reason  of  having 
assented  to  the  doing  of  some  aflBrmative  act  prohibited  by 
statute,  he  has  no  right  of  contribution  against  mere  stock- 
holders; since  in  such  a  case  the  directors  and  stockholders 
do  not  stand  on  a  common  footing.'  And  so  it  has  been  held 
that  directors  who  have,  without  the  consent  of  the  stock- 
holders, contracted  debts  in  violation  of  one  of  the  articles  oj 
incorporation  prohibiting  the  directors  from  contracting  an 
indebtedness  in  excess  of  sixty-five  per  cent  of  the  capital 
stock,  and  who  have  given  their  personal  obligation  for  the 
same,  are  not  entitled  to  contribution  from  the  other  stockhold- 
ers.* But  judicial  authority  is  not  uniform  even  to  this  doc- 
trine. In  the  English  court  of  chancery  the  question  of 
contribution  between  co-directors  came  before  Vice-Chancellor 
Bacon  in  a  different  shape.  The  directors  of  a  company  had, 
acting  ultra  vires,  passed  a  resolution  under  which  certain 
shares  of  the  company  were  purchased  with  the  funds  of  the 
company  and  transferred  to  one  of  the  directors  in  trust  for 
the  company.  The  transaction  was  not  characterized  by  bad 
faith  or  moral  turpitude.  The  company  having  been  ordered 
to  be  wound  up,  this  director  was  put  upon  the  list  of  con- 


^  Andrews   v.  Murray,    33  Barb.  •  Stone  v.  Fenno,  6  Allen  (Mass.), 

(N.  Y.)  354,  356.  579. 

»  Slaymaker    v.    Grandacker,    10  *  Heald  v.  Owen,  79  Iowa,  23 ;  ».  c. 

Serg.  &  K,  (Pa.)  75.  44  N.  W.  Eep.  210, 

3215 


3  Thomp.  Corp.  §  4377.]     directors. 

tributories  and  compelled  to  pay  calls  in  respect  of  the  shares. 
It  was  held  that  he  could  maintain  a  bill  in  equity  for  con- 
tribution from  his  co-directors,  Vice-Chancellor  Bacon  saying: 
"  It  would  be  against  every  principle  of  justice  and  reason 
that  the  persons  who  were  parties  to  the  transaction  should 
say  to  the  one  of  them  who,  by  their  resolution  and  direction, 
is  by  name  the  only  person  under  a  legal  liability,  that  he 
should  bear  that  exclusively,  as  between  him  and  themselves."' 
We  have  elsewhere  referred  to  a  decision*  where  one  share- 
holder voluntarily  paid  a  debt  of  the  corporation  under  a 
statute  making  him  liable  for  the  same,  and  an  action  for 
contribution  against  another  shareholder  was  denied  to  him, 
simply  because  the  statute  did  not  give  such  a  right  in  terms, 
and  the  statute,  being  in  derogation  of  the  common  law,  was 
to  be  construed  strictly.'  We  have  also  had  occasion  to  allude 
to  a  statute  of  that  State,  providing  that  the  stockholders  of 
corporations  should  not  be  liable  to  pay  the  corporate  debts 
till  after  the  property  of  its  officers  had  been  exhausted.  With 
auch  a  decision  for  a  precedent,  and  such  a  statute  in  force, 
it  is  clear  that  where  the  directors  or  other  officers  of  a  corpo- 
ration have  been  compelled,  on  account  of  their  own  defaults, 
to  pay  the  debts  of  the  corporation,  they  cannot  have  contri- 
bution from  the  shareholders.  This  would  be  so  on  principle, 
for  the  directors  and  shareholders  are  not  in  sequali  jure.* 
Under  a  statute  providing  that  an  officer  of  a  corporation  who 

'  Ashhurst  v.  Mason,  L.  E.  20  Eq.  statutory.    Brinham  v.  Wellersburg 

225,  236.  Coal  Co.,  47  Pa.  St.  43,  49.    On  obvi- 

'  Andrews  v.  Callender,  13  Pick,  ous    grounds    a  shareholder    cannot 

{Mass.)  484.  have  contribution  against  the  other 

•  The  general  rule  ia,  that  a  stock-  shareholders  till  he  has  exhausted 
holder  who  has  been  compelled  to  pay  his  remedy  against  the  corporation 
more  than  his  share  of  the  debts  of  itself:  Gray*.  Coffin, 9  Cush.  (Mass.) 
the  corporation  may  have  an  action  192, 208.  For  the  principles  on  which 
for  contribution  against  the  other  contribution  in  such  cases  is  decreed, 
stockholders.  Aspinwall  v.  Torrance,  and  the  proceedings  in  actions  for 
1  Lans.  (N.  Y.)  381;  Farrow  v.  Biv-  contribution,  see  Thompson  on  Stock- 
ings, 13  Eich.  Eq.  (S.  C.)  25;  Gray  v.  holders,  §  376. 

Coffin,  9  Cush.  (Mass.)  192;  Stewart  *  Stone  v.  Fenno,  6  Allen  (Mass.), 

V.  Lay,  45  Iowa,  604,  614.    In  Penn-  679. 
Bylvania  the  right  is  said  to  be  purely 
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has  paid  a  corporate  debt  for  which,  by  the  statute,  he  is  made 
liable,  shall  have  no  claim  against  the  stockholders  individu- 
ally for  contribution,'  a  director  who  pays  a  judgment  rendered 
against  himself  as  indorser  of  a  note  of  the  corporation  issued 
with  his  consent,  but  in  excess  of  its  statutory  limit  of  indebt- 
edness, acquires  no  right  of  contribution  against  the  other 
stockholders.  The  purpose  of  the  statute  is  to  relieve  the 
stockholders  from  individual  liability  for  debts  of  the  corpo- 
ration for  which  the  officers  become  liable  in  consequence  of 
their  violations  of  the  statute.'' 

§  4378.  Statutes    Granting   or  Withholding   This    Big-ht. 

Statutes  are  found  which  in  terms  grant  a  right  of  contribu- 
tion among  the  wrong-doing  directors  themselves;*  and  the 
statutes  of  several  States,  with  great  unanimity,  give  a  right 
of  reimbursement  against  the  company,  and  at  the  same  time 
prohibit  any  such  right  against  the  other  shareholders.*  Out- 
side of  statutes,  a  director  of  a  corporation,  against  whom  a 
judgment  has  been  rendered  for  assenting  to  a  dividend 
greater  than  the  profits,  has  no  right  of  subrogation  against 
the  company.*  But  of  course  directors  may  have  such  a 
right,  as  among  themselves,  where  they  have  become  person- 
ally liable  for  the  debts  of  the  company,  under  an  agreement 
for  contribution  among  themselves." 

'  Gen.  Laws  N.  H.,  ch.  149,  i  21. 
'  Connecticut  River  Sav.  Bank  v.     Purd.   Dig.  Pa.  1873,  p.  1410,  §  35 ; 
Fiske,  62  N.  H.  178.  Gen.  Stats.  E.  I.  1872,  p.  307,  §  23 ; 

'  Gen.  Stats.  Vt.  1862   (Appendix     Eev.  Stats.  S.  0.  1873,  p.  363,  ^  37. 
1870),  p.  567,  §  19.  '  Hill  v.  Frazier,  22  Pa.  St.  320. 

♦  Gen.  Stats.  N.  H.  1867,  p.  282,  •  See  Smith  v.  Morrill,  54  Me.  48; 

^  15;  Ibid.,  p.  283,  §  21;  Rev.  Stats,  cited  in  Ooolidge  v.  Wiggin,  62  Me. 
N.  J.  1877,   p.  194,   §  95;  2  Bright.      568,571. 
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Section 

4385.  Illustrations  of  the  forego- 
ing. 

4886.  But  may  recover  for  services 
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4389.  Recovery  of  money  misappro- 

priated in   payment  of    esd- 
aries. 


§  4380.  Directors  not  Entitled  to  Compensation,  unless, 
etc. — We  may  open  this  discussion  with  the  general  proposi- 
tion that  directors  of  corporations,  like  other  trustees,^  pre- 
swrnptively  serve  without  compensation,  and  are  not  entitled  to 
claim  compensation  for  their  services,  unless  the  governing 
statute,  or  some  by-law,  regulation,  resolution,  or  contract, 
made  or  assented  to  by  the  corporation  at  large,  and  not 
merely  by  the  directors  themselves,  gives  it  to  them.  The 
scope  of  this  rule  is  such  that  they  are  not  entitled  to  recover 
from  the  corporation  compensation  for  any  services  incidental 
to  their  office  of  director.^  The  law  does  not  imply  a  promise 
to  pay  for  such  services,  although  rendered  to  the  corporation 


'  American  &c.  R.  Co.  v.  Miles,  52 
111.  174. 

=  Hall  V.  Vermont  &c.  R.  Co.,  28 
Vt.  401 ;  Pierson  v.  Thompson,  1  Edw. 
Ch.  (N.  Y.)  212;  Brown  v.  Repub- 
lican Mountain  Silver  Mines,  17  Col. 
421 ;  s.  c.  16  L.  R.  A.  426 ;  30  Pac.  Rep. 
66;  Burns  o.  Commencement  Bay 
Land  &c.  Co.,  4  Wash.  558;  s.  c.  30 
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Pac.  Rep.  668;  30  Pac.  Rep.  709; 
Loan  Asso.  v.  Stonemetz,  29  Pa.  St. 
534;  Dunston  v.  Imperial  Gas  Co.,  8- 
Barn.  &  Ad.  125;  Smith  v.  Putnam, 
61  N.  H.  632;  Burns  v.  Beck,  83  Ga. 
471 ;  «.  c.  10  S.  E.  Rep.  121 ;  Eakins 
V.  American  White  Bronze  Co.,  75 
Mich.  568;  s.  c.  42  N.  W.  Rep.  982; 
American  &c.  B.  Co.  v.  Miles,  52  111. 
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upon  request;  since  a  person  rendering  gratuitous  service, 
in  the  line  of  his  legal  duty,  does  not  thereby  raise  an 
implication  that  they  are  rendered  at  the  request  of  the  party 
benefited  by  them.^  The  governing  principle  was  more  fully 
stated  by  Mr.  Justice  Morton,  in  a  case  in  Massachusetts,  and 
re-quoted  by  Mr.  Chief  Justice  Fuller  in  a  case  in  the  Supreme 
Court  of  the  United  States,  thus:  "A  bank  or  other  corpora- 
tion may  be  bound  by  an  implied  contract  in  the  same 
manner  as  an  individual  may.  But,  in  any  case,  the  mere 
fact  that  valuable  services  are  rendered  for  the  benefit  of  a 
party  does  not  make  him  liable  upon  an  implied  promise  to 
pay  for  them.  It  often  happens  that  persons  render  services 
for  others  which  all  parties  understand  to  be  gratuitous.  Thus, 
directors  of  banks  and  of  many  other  corporations  usually 
receive  no  compensation.  In  such  cases,  however  valuable 
the  services  may  be,  the  law  does  not  raise  an  implied  contract 
to  pay  by  the  party  who  receives  the  benefit  of  them.  To 
render  such  party  liable  as  a  debtor  under  an  implied  promise, 
it  must  be  shown,  not  only  that  the  services  were  valuable, 
but  also  that  they  were  rendered  under  such  circumstances 
as  to  raise  the  fair  presumption  that  the  parties  intended 
and  understood  that  they  were  to  be  paid  for;  or,  at  least, 
that  the  circumstances  were  such  that  a  reasonable  man, 
in  the  same  situation  with  the  person  who  receives  and  is 


174 ;  Maux  Ferry  Gravel  Co.  v.  Bran-  N.  Y.  317 ;  Merrick  v.  Peru  Coal  Co., 
egan,  40  Ind.  361 ;  Kilpatrick  v.  Pen-  61  111.  472 ;  Holder  v.  Lafayette  &c.  R. 
rose  F.  &c.  Co.,  49  Pa.  St.  118;  s.  c.  88  Co.,  71  111.  106;  s.  c.  22  Am.  Eep.  89 ; 
Am.  Dec.  497 ;  Martindale  v.  Wilson-  Wood  v.  Lost  Lake  &c.  Co.,  23  Or.  20 ; 
Cass  Co.,  134  Pa.  St.  348;  s.c.  19  Am.  8.  c.  37  Am.  St.  Eep.  651;  23  Pac. 
St.  Eep.  706 ;  Bkg.  L.  J.  345 ;  Eock-  Eep.  848.  Valuable  notes  on  the  corn- 
ford  &c.  E.  Co.  V.  Sage,  65  111.  328;  pensation  of  officers  and  agents  of 
a.  c.  16  Am.  Eep.  587 ;  Sawyer  v.  corporations  will  be  found  in  23  Am. 
Pawner's  Bank,  6  Allen  (Mass.),  207;  &  Eng.  Corp.  Cas.  616;  3  L.  R.  A. 
Pew  V.  First  Nat.  Bank,  130  Mass.  378;  37  Am.  &  Eng.  E.  Cas.  277. 
391 ;  Cheeney  v.  Lafayette  &c.  E.  Co.,  ^  Loan  Asso.  v.  Stonemetz,  29  Pa. 
68  111.  570;  s.  c.  18  Am.  Eep.  584;  St.  534;  Eockford  &c.  E.  Co.  v.  Sage, 
New  York  &c.  E.  Co.  v.  Ketchum,  27  65  111.  328;  s.  c.  16  Am.  Eep.  587; 
Conn.  170,  180;  Butts  v.  Wood,  37  American&c.E.Co.v. Miles, 62111.174. 
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benefited  by  them,  would  and  ought  to  understand  that  com- 
pensation was  to  be  paid  for  them."^ 

§  4381.  Cannot  Vote  Themselves  Salaries  op  Compensa- 
tion.—  We  have  already  considered  at  length  the  principle 
that  directors  of  corporations  occupy  such  a  fiduciary  position 
as  prevents  them  from  dealing  in  their  own  behalf,  in  respect 
to  any  matter  involving  the  confidence  springing  out  of  their 
office  of  trustee  for  the  corporation  and  the  shareholders.^  In 
the  discussion  of  this  principle,  we  have  seen  that  the  right 
of  a  director  to  vote  at  a  board  meeting,  upon  a  question  in 
which  he  is  personally  interested  in  a  sense  different  from 
the  rest  of  the  stockholders,  is  generally  denied  by  the  courts* 
In  pursuance  of  this  principle,  it  is  almost  universally  held 
that  directors  have  no  power  to  vote  appropriations  of  money 
to  themselves,  by  way  of  salary  or  compensation  for  their 
services,  either  before  or  after  the  rendition  of  such  services.* 
Such  a  resolution  is  void,  as  being  a  promise  without  a  con- 


'  Pew  V.  First  Nat.  Bank,  130  Mass. 
391,  395;  quoted  with  approval  in 
Fitzgerald  &c.  Co.  t;.  Fitzgerald,  137 
U.  S.  98. 

'  Ante,  §  4009,  et  seq.;  Duncomb  v. 
New  York  &c.  E.  Co.,  84  N.  Y.  190, 
199;  Hodges  v.  New  England  Screw 
Co.,  1  R.  I.  312;  s.  c.  53  Am.  Dec. 
624. 

»  Ante,  §§  4042,  4065. 

*  Gardner  v.  Butler,  30  N.  J.  Eq. 
702;  Jones  v.  Morrison,  31  Minn.  140; 
Ward  V.  Davidson,  89  Mo.  445 ;  Butts 
V.  Wood,  37  N.  Y.  317  (affirming  s.  c. 
38  Barb.  (N.  Y.)  181);  Kelsey  v.  Sar- 
gent, 40  Hun  (N.  Y.),  150;  McNaugh- 
ton  V.  Osgood,  41  Hun  (N.  Y.),  109; 
s.  c.  3  N.  Y.  St.  795 ;  Blatchford  v. 
Boss,  54  Barb.  (N.  Y.)  48 ;  s.  c.  37  How. 
Pr.  (N.  Y.)  115;  5  Abb.  Pr.  (n.  s.) 
<N.  Y.)  434;  Oopeland  v.  Johnson 
Man.  Co.,  47  Hun  (N.  Y.),  235;  Shat- 
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tuck  V.  Oakland  Smelting  &c.  Co.,  58 
Cal.  550;  Loan  Asso.  v.  Stonemetz, 
29  Pa.  St.  534;  New  York  &c.  R.  v.' 
Ketchum,  27  Conn.  170,  183;  Manx 
Ferry  Gravel  Road  Co.  v.  Branegan, 
40  Ind.  361 ;  Wickersham  v.  Critten- 
den, 93  Cal.  17;  «.  c.  28  Pac.  Eep. 
788;  Chamberlain  v.  Pacific  Wool 
Co.,  54  Cal.  103;  Miner  «.  Belle  Isle 
Ice  Co.,  93  Mich.  97;  s.  c.  53  N.  W. 
Rep.  218;  17  L.  R.  A.  412;  Davis 
Mill  Co.  V.  Bennett,  39  Mo.  App. 
460 ;  Mallory  v.  Mallory-Whceler  Co., 
61  Conn.  131 ;  s.  c.  23  Atl.  Rep.  708 ; 
11  Rail.  &  Corp.  L.  J.  169;  Wicker- 
sham V.  Crittenden,  93  Cal.  17 ;  «.  c. 
28  Pac.  Rep.  788;  Bennett :;.  St.  Louis 
Car  Roofing  Co.,  19  Mo.  App.  349. 
Contra  and  alone:  McNab  v.  McNab 
&c.  Man.  Co.,  62  Hun,  18;  s.  c.  16 
N.  Y.  Supp.  448. 
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sideration,  and  hence  it  cannot  be  enforced  in  an  action;'  and 
in  an  action  founded  on  such  a  resolution,  it  is  not  admissible 
in  evidence}  But  it  has  been  reasoned  that,  while  no  recovery 
can  be  had  for  services  audited  by  a  vote  of  the  directors,  as 
upon  an  express  contract,  yet  where  the  services  are  such  that 
compensation  ought  to  be  rendered  for  them,  as  being  services 
outside  the  duties  of  the  director,^  a  recovery  can  be  had  upon  a 
quantum  meruit.*  The  director  who  claims  compensation  for 
his  services  being  disqualified  from  voting  on  the  question,* 
if  he  is  necessary  to  make  up  a  quorum  of  the  board,"  or  if  his 
vote  is  necessary  to  the  result,'  the  resolution  will  be  void  in 
the  sense  already  stated.  Nor  can  this  principle  be  evaded 
by  such  shallow  devices  as  for  the  majority  of  the  directors, 
who  are  the  only  salaried  officers,  to  appoint  one  of  their 
own  number  as  agent  for  the  corporation  to  make  a  contract 
with  each  of  the  others,  renewing  a  previous  contract  to  pay 
a  salary  for  his  services,  and  then  appointing  another  director 
agent  to  make  a  similar  contract  with  the  one  previously 
appointed  agent  for  the  payment  of  his  salary  as  director; ' 
nor  where  one  person  controls  a  majority  of  the  stock,  and 
acts  as  president  of  the  corporation,  by  his  device  of  electing 
a  board  of  directors  composed  entirely  of  dummies,  to  whom 
he  furnishes  shares  to  qualify  them,  and  who  vote  a  salary  to 
him.'     But  where  his  vote  is  not  necessary  to  the  valid  adop- 


'  Loan  Asso.  v.  Stonemetz,  29  Pa.  '  Mallory  «.  Mallory- Wheeler  Co., 

St.  534;   Copeland  v.  Johnson  Man.  61  Oonn.  131;  s.  c.  11  Bail.  &  Corp. 

Co.,  47  Hun  (N.  Y.),  235;  Gardner  v.  L.  J.  169;  23  Atl.  Eep.  708. 

Butler,  30  N.  J.  Eq.  702.  "  Miner  v.  Belle  Isle  Ice  Co.,  93 

»  Shattuck   V.   Oakland    Smelting  Mich.  97;  s.  c.  53  N.  E.  Bep.  218;  17 

&c.  Co.,  58  Oal.  550.  L.  E.  A.  412.    According  to  one  de- 

'  As  to  which,  see  post,  §4386.  cision,  the  officers  of  a  corporation 

*  Gardner  v.  Butler,  30  N.  J.  Eq.  have  the  same  difficulty  in  reducing 
702.  their  salaries,  where  they  have  already 

'  Ante,  §§  4042,  4065.  been  fixed  by  competent  authority ; 

*  Butts  V.  Wood,  37  N.  Y.  317.  they  generally  accomplish    this    by 
'  Copeland  v.  Johnson  Man.  Co.,  mutually  agreeing  among  themselves 

47  Hun  (N.  Y.),  235;  Davis  Mill  Co.  v.  so  to  do,  but  the  agreement  must  be 

Bennett,  39  Mo.  App.  460 ;   Wicker-  made  with  the  corporation,  and  com- 

gham  i;.  Crittenden,  93  Cal.  17;  s.  c.  municated  to  or  accepted  by  its  direct- 

28  Pac.  Rep.  788.  ors  (Eichard  Thompson  Co.  v.  Brooks, 

3221 


3  Tbomp.  Corp.  §  4382.]     directors. 

tion  of  the  resolution,  it  will  be  good,  although  he  may  have 
voted  for  it.* 

§  4382.  Especially  after  the  Services  have  been  Kendered. 

Especially  is  it  the  law  that  directors  cannot  vote  themselves 
compensation  for  services  previously  rendered.^  The  founda- 
tion of  this  doctrine  is  that  the  directors  and  managing 
officers  of  a  corporation  are  trustees  in  equity  for  its  share- 
holders, and  also  in  a  sense  for  its  creditors;  and  this  rule  is 
analogous  to  the  rule  of  the  English  court  of  chancery,  which 
denies  to  a  trustee  the  right  to  compensation.  Reasoning 
thus,  it  has  been  said:  "  One  holding  a  position  of  trust 
cannot  use  it  to  promote  his  individual  interest  in  any  man- 
ner, in  disposing  of  the  trust  property."  And  where  an 
officer  had  received  an  allowance  of  a  bill  for  past  services  by 


37  N.  Y.  St.  Eep.  506;  s.  c.  14  N.  Y. 
Supp.  370);  though  we  suppose  that 
it  -would  be  lawful  for  them,  after 
receiving  their  salaries,  which  they 
are  bound  as  good  citizens  to  do,  to 
cover  the  money  back  into  the  treas- 
ury of  the  corporation.  On  the  other 
hand,  there  is  a  decision  to  the  effect 
that  an  agreement  between  the  presi- 
dent of  a  corporation  and  its  creditors, 
whereby  the  president  is  to  forego 
his  salary,  and  the  creditors  are  to 
refrain  from  proceedings  against  the 
company,  but  where  no  period  is  stip- 
ulated during  which  they  so  bind 
themselves,  is  of  no  value  for  want  of 
consideration  and  mutuality.  Snow  v. 
Eussell  Ooe  Fertilizer  Co.,  58  Hun, 
134;  8.  c.  33  N.  Y.  St.  Eep.  959;  11 
N.  Y.  Supp.  492. 

•  Clark  V.  American  Coal  Co.,  86 
Iowa,  436;  s.  c.  53  N.  W.  Eep.  291. 
On  the  contrary,  for  a  case  where  the 
vice-president  presided  at  a  meeting 
of  the  trustees  when  the  salaries  of 
the  officers,  including  his  own,  were 
£xed,  and  where,  notwithstanding  his 
testimony  and  a  record  entry  to  the 
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efiect  that  he  had  not  voted  on  the 
question,  the  resolution  was  declared 
invalid,  see  Ashley  v.  Kinnan,  18  N.  Y. 
St.  Eep.  791 ;  s.  c.  2  N.  Y.  Supp.  574. 
"  Holder  v.  Lafayette  &c.  E.  Co., 
71  111.  106 ;  8.  c.  22  Am.  Eep.  89 ;  Kil- 
patrick  v.  Penrose  &c.  Co.,  49  Pa.  St. 
118;  s.  c.  88  Am.  Dec.  497;  Loan 
Asso.  V.  Stonemetz,  29  Pa.  St.  534; 
New  York  &c.  E.  Co.  v.  Ketchum,  27 
Conn.  170;  Henry  v.  Eutland  &c.  E. 
Co.,  27  Vt.  435;  Butts  v.  Wood,  37 
N.  Y.  317;  Gridley  v.  Lafayette  &c. 
E.  Co.,  71  111.  200;  Martindale  v. 
Wilson-Cass  Co.,  134  Pa.  St.  348;  26 
Week.  Not.  Cas.  48;  s.  c.  19  Am.  St. 
Eep.  706;  ,19  Atl.  Eep.  680;  Smith  v. 
Putnam,  61  N.  H.  632;  Ashton  v. 
Dashaway  Asso.,  84 Oal.  61 ;  7  L.  E.  A. 
809 ;  8.  c.  22  Pac.  Eep.  660 ;  Jones  v. 
Morrison,  31  Minn.  140 ;  State  v.  Peo- 
ples' Mut.  Benefit  Asso.,  42  Ohio  St. 
579;  Wood  v.  Lost  Lake  &c.  Co.,  23 
Or.  20;  8.  c.  37  Am.  St.  Eep.  761; 
23  Pac.  Eep.  848 ;  Bennett  v.  St.  Louis 
Car  Eoofing  Co.,  19  Mo.  App.  349. 
Compare  Stewart  v.  St.  Louis  &c.  E. 
Co.,  41  Fed.  Eep.  736. 
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the  board,  it  was  said,  "  that  the  circumstances  under  which 
the  bill  was  allowed  were  a  fraud  upon  its  stockholders,  and 
to  permit  such  a  transaction  to  stand  would  be  a  reproach  to 
the  administration  of  justice."  ^  In  another  case  it  was  said: 
"  It  would  be  a  sad  spectacle  to  see  the  managers  of  any  cor- 
poration ....  assembling  together  and  parceling  out  among 
themselves  the  obligations  or  other  property  of  the  corpora- 
tion in  payment  of  past  services." ' 

§  4383.  Illustrations  of    the   Two    Preceding    Sections. — 

■Certain  persons  organized  a  corporation,  elected  themselves  officers, 
proceeded  to  business,  contracted  debts,  and  then,  before  all  the 
■stock  had  been  subscribed  for  and  ten  per  cent  paid  in,  as  required 
by  the  governing  statute,  undertook  to  appropriate  to  themselves, 
under  the  name  of  salary,  certain  of  its  assets.  It  was  held  that 
this  would  not  be  allowed.'  A  director  did  work  in  an  effort  to 
organize  a  corporation  in  another  State,  in  pursuance  of  an  arrange- 
ment between  himself  and  his  co-directors,  but  without  any  agree- 
ment as  to  his  remuneration.  Although  the  services  were  for  the 
general  corporate  advantage,  this  did  not  impose  any  liability  upon 
the  corporation  to  pay  for  them.*  It  has  been  held  that  a  donation 
by  trustees  of  an  incorporated  benevolent  association  to  each  mem- 
ber, in  pursuance  of  a  unanimous  vote  of  the  members  present  at 
a  meeting  when  the  vote  was  taken,  of  a  certain  sum  for  past 
services,  when  no  services  had  been  rendered  other  than  such  as 
the  parties  were  bound  to  render  as  members,  is  a  misappropriation 
of  corporate  funds,  the  restoration  of  which  may  be  compelled  by  a 
member  who  was  not  a  party  to  the  transaction.' 

§  4384.  Directors  cannot  Recover  for  "  Extra "  Services 
Incidental  to  their  Official  Duties. —  It  is  a  part  of  the  doc- 
trine of  the  preceding  sections  that  a  director  cannot  recover 
from  the  corporation  compensation  for  services  which  may 
fairly  be  deemed  incidental  to  his  duties  as  director,  and  to 

>  Butts  V.  Wood,  37  N.  Y.  317. 
'  NewYork&c.  E.  Co.v.  Ketchum,      Bronze  Co.,  75   Mich.  568;   B.C.  42 
^  Conn.  170,  183.  N.  W.  Eep.  982. 

•  Burns  v.  Beck,  88  Ga.  471;  s.  c.  °  Ashton  v.  Dashaway  Asso.,  84 
10  S.  E.  Rep.  121.                                     Cal.  61;    s.  c.  22   Pac.  Eep.  660;  7 

♦  Eakins     v.     American     White     L.  E.  A.  809. 
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have  been  undertaken  by  him  in  virtue  of  his  office.'  The 
danger  of  corruption  and  abuse  is  so  great,  in  admitting  the 
principle  that  a  director  can  recover  compensation  for  services 
to  the  corporation  rendered  while  he  is  a  director,  that  it  has 
been  well  held  that  he  is  not  entitled  to  such  compensation,-' 
unless  the  services  are  most  unquestionably  beyond  the  range 
of  his  official  duties,*  and  rendered  under  circumstances  war-^ 
ranting  the  conclusion  that  it  was  understood  by  the  proper- 
corporate  officers,  as  well  as  by  himself,  that  they  were  to  be 
paid  for.'  Another  court  has  gone  even  further  —  perhaps 
too  far  —  in  holding  that,  although  the  services  performed  by 
the  director  are  out  of  the  ordinary  course  of  his  duties,  yet 
he  will  be  entitled  to  no  compensation  for  them  so  long  as 
his  office  of  director  continues;  and  that  a  resolution  of  the 
board,  allowing  compensation  for  such  services,  imposes  no 
obligation  upon  the  corporation  to  pay  for  them.* 

§  4385.  Illustrations  of  the  Foregoing'.  —  In  pursuance  of  the 
foregoing  principle,  it  has  been  held  that  a  director  of  a  bank  can- 
not claim  a  reward  offered  by  the  bank  for  the  discovery  of  the  rob- 
ber of  the  bank  and  the  recovery  of  the  money  stolen;  since  it  is  his 
duty,  if  he  obtains  any  information  upon  the  subject,  to  communi- 
cate it  to  the  bank  without  reward.'  A  trustee  appointed  by  the 
charter  of  a  bank,  to  subscribe  for  a  certain  amount  of  stock,  but 
for  whom  no  compensation  was  provided  by  the  charter,  was  not  to 
be  entitled  to  any  compensation  for  his  services,  though  the  cestui 
que  trust  had  given  him  a  power  of  attorney  to  perform  substantially 


1  Hodges  V.  Kutland  &c.  E.  Co.,  In  these  cases  it  is  noticeable  that  a 

29  Vt.  220 ;  Pierson  v.  Thompson,  1  liberal  compensation  had  been  fixed 

Edw.   Oh.  (N.  y.)  212;   Oheeney  v.  by  law  for  the  ordinary  services  of 

Lafayette  &c.  E.  Co.,  68  111.  570;  s.c.  a  director.    The    holding    was   that, 

18  Am.  Eep.  584 ;  Pew  v.  First  Nat.  under  the  statute  fixing  the  compen- 

Bank,  130  Mass.  391.  sation  of  directors  of  the  State  bank, 

'  New  York  &c.    E.  Oo.  v.  Ket-  a  director  of  a  branch  bank,  receiving 

chum,  27  Conn.  170.  the  compensation  provided  by  law, 

'  Brown  v.  Kepublican  Mountain  can  be  allowed  no  compensation  by 

Silver  Mines,  17  Colo.  421 ;  «.  c.  30  Pac,  the  board  for  extra  services  while  he 

Eep.  66.  continues  a  director. 

*  Branch  Bank  v.  Collins,  7  Ala.  *  Stacy  v.  Bank  of  lUinoiB,  5  HI. 

95;  Branch  Bank  v.  Scott,  7  Ala.  107.  91. 
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the  same  acts  authorized  by  the  bank  charter.'  Where  the  board 
of  directors  had  voted  a  certain  compensation  for  special  services,  it 
was  held  that  a  director  could  not  recover  any  higher  compensation 
than  that  so  voted,  for  any  services  of  such  a  nature  that  they  could 
only  have  been  rendered  by  a  director;'  nor  could  he,  in  addition 
to  or  in  lieu  of  the  compensation  provided  by  the  resolution,  claim  a 
commission  for  the  negotiation  of  the  defendant's  bonds.'  So,  a 
director  of  a  railway  company  cannot  recover  from  the  company  the 
reasonable  value  of  services  rendered  by  him,  as  a  member  of  the 
executive  committee  of  its  directors,  in  making  efforts  to  contract  for 
the  construction  of  its  road,  which  services  include  compensation  for 
time  and  travel;  since  these  are  a  part  of  his  duty  as  director. 
*'  Nor  is  it  an  answer  to  say  that  the  company  could  have  intrusted 
the  duties  of  the  executive  committee  to' others  not  directors  or  even 
stockholders,  and  paid  them  a  fair  compensation  for  their  time  and 
skill.  They  had  the  power  to  so  act  as  directors,  and  they  as 
directors,  or  as  a  part  of  them,  performed  the  services."*  So,  it  has 
been  held  not  competent  for  the  directors  of  a  foreign  steamship 
corporation  to  create  a  trust  in  certain  of  their  own  number  who  are 
American  citizens,  for  the  purpose  of  giving  their  steamships  the 
privileges  of  American  vessels,  and  thereby  create  a  claim  to  com- 
pensation in  favor  of  such  trustees  for  the  performance  of  their 
duties.'  So,  according  to  another  holding,  where  the  director  of  a 
corporation  performs  services  which  may  be  regarded  as  incidental 
to  his  duties  as  director,  as  where  he  acts  as  treasurer  of  the  corpo- 
ration, his  salary,  fees,  or  compensation  as  treasurer  must  be  fixed  by 
the  board  of  directors  before  he  enters  upon  the  duties  of  treasurer; 
otherwise,  he  cannot  recover  compensation  afterwards."  A  director 
and  president  of  an  incorporated  bank,  who  receives  a  salary  as 
president,  cannot  recover  from  the  bank  additional  compensation 
for  acting  as  a  member  of  '' a  committee  on  alterations  and  repairs" 
and  superintending  the  repairs  of  a  building  purchased  by  the 
bank  although  his  services  were  valuable  to  it.' 


*  Pierson  v.  Thompaon,  1  Edw.  Oh.  *  Cheeney  v.  Lafayette  &c.  E.  Co., 
(N.  Y.)  212.                                                  68  111.  570 ;  s.  c.  18  Am.  Eep.  584,  588. 

»  Hodges  V.  Rutland  &c.  E.  Co.,  29  '  Ogden  v.  Murray,  39  N.  Y.  202. 

Vt.  220.  «  Holder  v.  Lafayette  &c.  E.  Co.,  71 

•  Ibid.  111.  106 ;  g.  c.  22  Am.  Eep.  89. 

»  Pew  ti.  First  Nat.  Bank,  130  Mass.  391. 
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§  43S6.  But  may  Kecover  for  Services  Clearly  Outside 
Such  Duties.  —  On  the  other  hand,  a  director,  or  other  officer 
of  a  corporation,  can  recover  on  an  express  or  implied  assump- 
sit, for  services  rendered  the  corporation,  provided  such  serv- 
ices are  clearly  outside  the  scope  of  his  duties  as  such  officer.* 
One  court  has  perhaps  gone  too  far  in  laying  it  down,  as  a 
general  proposition,  that  directors  are  not  bound  to  render 
any  services  to  the  corporation  beyond  their  board  meetings; 
and  accordingly  that  if,  by  a  vote  of  the  board,  a  director  be 
empowered  to  transact  certain  business,  he  will  be  entitled  to 
a  reasonable  compensation,  in  the  absence  of  some  agreement 
to  the  contrary.^  Directors  may,  however,  as  already  seen,' 
appoint  one  of  their  number  an  agent  to  perform  any  minis- 
terial act,  or  transact  any  business,  such  as  they  might  commit 
to  au  agent  who  is  not  a  director;  and  where  this  is  done  in 
good  faith  and  valuable  services  are  rendered  by  him  as  such 
agent,  it  would  be  an  unreasonable  and  unjust  extension  of 
the  rule  under  consideration  to  deny  him  compensation.'' 
But  the  implication  which  the  law  might  otherwise  raise  of  a 
promise  on  the  part  of  a  corporation  to  pay  one  of  its  directors 
for  extra  services,  may,  it  seems,  be  repelled  by  long  lapse  of 


•  Santa  Clara  Mining  Abso.d.  Mere-  L.  E.  A.  426.     That  a    trustee    of 

■dith,  49  Md.  389 ;  s.  c.  33  Am.  Eep.  a  corporation  organized    under  the 

264;  Gridley  v.  Lafayette  &c.  E.  Co.,  Manufacturing  Act  (N.  Y.  Laws  1848, 

71111.200;  Greensboro  &c.  Turnpike  ch.  40)  cannot  recover  for  services 

Co.  ti.  Stratton,  120  Ind.  294;  s.  c.  22  rendered    to    the    corporation, — see 

]Sf .  E.  Eep.  247 ;  Prilliman  v.  Menden-  McDowell  v.  Sheehan,  129  N.  Y.  200 ; 

hall,  120  Ind.  279;  s.  c.  22  N.  E.  Eep.  reversing  «.  c.  36  N.  Y.  St.  Eep.  104; 

247 ;  Evans  v.  Trenton,  24  N.  J.  L.  and  13  N.  Y.  Supp.  386. 
764,    769;    Chandler    v.    Monmouth  a  Shackelford  v.  New  Orleans  &c. 

Bank,  13  N.  J.  L.  255;  Lafayette  &c.  E.  Co.,  37  Miss.  202. 
E.  Co.  V.  Oheeney,  87  111.  446;  s.  c.  '  Ante,  §  3907. 

68  111.  570 ;  18  Am.  Eep.  584 ;  Henry  •  Chandler  v.  Monmouth  Bank,  13 

V.  Eutland  &c.  E.  Co.,  27  Vt.  435;  N.  J.  L.  255';  Henry  v.  Eutland  &c. 

Hodges  V.  Eutland  &c.  E.  Co.,  29  Vt;  E.  Co.,  27  Vt.  435;  Hodges «.  Eutland 

220;  doctrine  recognized  in  Citizens'  &c.  E.  Co.,  29  Vt.  220;  Lafayette  &c. 

Nat.  Bank  v.  Elliott,  55  Iowa,  104 ;  s.  c.  E.  Co.  v.  Cheeney,  87  111.  446 ;  a.  c.  68 

39  Am.  Eep.  107;  Fitzgerald  &c.  Co.  111.  570;  18  Am.  Eep.  584;  Waller  v. 

V.  Fitzgerald,  137  TJ.  S.  98 ;  Brown  v.  Bank  of  Kentucky,  3  J.  J.  Marsh. 

Eepublican  Mountain  Silver  Mine,  17  (Ky.)  201,  206;   Shackelford  v.  New 

Colo.  421;  s.  c.  30  Pac.  Eep.  66;  16  Orleans  &c.  R.  Co.,  37  Miss.  202. 
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time.  Thus  it  has  been  held  that  where  a  director  renders 
extra  services  for  the  corporation,  and  presents  no  account, 
and  makes  no  claim  for  compensation  during  eight  years 
thereafter,  and  continues  director  during  that  time,  he  cannot 
recover  on  an  implied  promise  to  pay.^ 

§  4387.  Illustrations  of  the  Foregoing.  —  Thus,  where  a 
director  of  a  railway  company  is  appointed  an  agent,  by  a  resolu- 
tion to  solicit  subscriptions  of  stock,  or  to  procure  the  right  oj  way, 
he  may  recover  for  such  services  when  rendered  by  hira.  But  he 
cannot  recover  for  services  performed  as  a  member  of  the  executive 
committee,  nor  in  making  efforts  to  contract  for  the  construction  of 
the  road,  including  time  and  travel,  as  these  are  a  part  of  his 
duties  as  director.'  He  may  recover  where  he  rendered  services  at 
the  request  of  the  president  and  directors,  as  land  commissioner,  and 
us  attorney;'  or  as  its  attorney,  and  also  in  procuring  aid  notes,  right 
of  way,  and  enlisting  capitalists  in  the  enterprise;*  or  as  superintend- 
ent, treasurer,  and  general  manager;^  or  as  secretary,  under  a  reso- 
lution of  appointment  which  does  not  specify  his  compensation.' 
So,  a  director  of  a  bank,  although  not  entitled  to  compensation  for 
extra  services  rendered  while  in  that  capacity,  may  be  allowed  for 
services  rendered  before  he  became  director, and  mayalso  receive, on  be- 
half of  other  persons,  compensation  due  them  for  services  they  have 
performed.'  Following  out  the  same  line  of  thought,  it  has  been 
held  that  a  vote  of  the  directors  of  a  railroad,  limiting  the  amount 
per  diem  of  pay  allowable  to  a  director  for  special  services,  does  not 
apply  to  work  done  by  a  director  in  an  entirely  different  capacity,  and 
in  one  where  the  services  could  have  l)een  performed  by  persons  not 
directors,  as  agents.'  So,  a  provision  in  the  charter  of  a  bank,  that 
*'  no  director  shall  be  entitled  to  any  emolument  unless  the  same 

»  TJtica  Ins.   Co.   v.  Bloodgood,  4  Corp.  L.  J.  401;    21  Ohic.  Leg.  N. 

Wend.  (N.  Y.)  652.  275. 

*  Oheeney  v.  Lafayette  &c.  E.  Co.,  '  Fitzgerald  &c.  Co.  v.  Fitzgerald, 
68  111.  570;  s.  e.  18  Am.  Eep.  584;  134  U.  S.  98. 

Lafayette  &c.  B.  Co.  v.  Cheeney,  87  '  Rogers  v-  Hastings  &c.  E.  Co., 

111.  446.  '22  Minn.  25. 

^  Bogers  v.  Hastings  &c.  E.  Co.,  '  Branch  Bank  v.  Collins,  7  Ala. 

22  Minn.  25.  95. 

*  Ten  Eyck  v.  Pontiac  &c.  E.  Co.,  •  Henry  v.  Rutland  &c.  R.  Co., 
74  Mich.  226;  s.  c.  16  Am.  St.  Eep.  27  Vt.  435;  Hodges  v.  Eutland  &c. 
«33;  41  N.  W.  Rep.  905;  5  Rail.  &  E.  Co.,  29  Vt.  220. 
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shall  have  been  allowed  by  the  stockholders  at  a  general  meeting," 
has  been  held  to  apply  to  the  directors  in  their  oflScial  capacity- 
only,  and  not  to  prevent  them  from  taking  compensation  for  serv- 
ices rendered  individually  by  them,  as  agents  of  the  bank.^  So, 
where  the  president  of  a  steam  packet  company  commanded  one  of  the 
boats  of  the  company  for  three  years,  and  retained  from  the  funds 
of  the  company  a  reasonable  salary,  —  here  it  was  held  that  he  was 
entitled  to  retain  the  same.'  So,  where  there  were  facts  and  cir- 
cumstances in  evidence  which  warranted  the  jury  in  finding  that 
the  president  and  director  of  a  mining  company  had  been  employed 
by  the  corporation  to  act  for  it  in  obtaining  a  patent  for  certain  lands 
in  California,  in  obtaining  U  loan  in  London,  and  in  procuring  the 
surrender  and  cancellation  of  the  first  mortgage  bonds  of  the  com- 
pany, which  surrender  and  cancellation  were  necessary  to  the  ob- 
taining of  the  loan;  and  there  was  evidence  tending  to  prove  that 
these  services  were  either  authorized  by  the  corporation  previous  to 
their  rendition,  or  ratified  by  it  after  their  performance,  and  that 
they  were  not  such  services  as  were  required  of  him  in  the  dis- 
charge of  his  duties  as  director,  —  a  verdict  and  judgment  award- 
ing him  compensation  for  the  services  were  affirmed.' 

§  4388.  Services  Prior  to  Orgranlzation  of  Corporation. — 

In  the  view  of  some  courts,  one  who  becomes  a  director  of  a 
corporation  cannot  maintain  an  action  against  the  corpora- 
tion for  services  rendered  prior  to  its  organization  in  promot- 
ing its  existence,  and  the  theory  of  these  courts  seems  to  go 
to  the  length  of  holding  that  no  one  can  maintain  such  an 
action.''  Clearly,  the  executive  committee  of  a  company  have 
no  right  to   vote  money  to  themselves,^  in   addition   to  their 

*  Chandler  v.  Monmouth  Bank,  13  promoters  of  a  corporation  organized 
N.  J.  L.  255.  to  promote  the  sale  of  such  lands : 

'  New  Orleans  &c.  Packet  Co.  v.  Armstrong  v.   Ebener,  46  N.  J.  Eq. 

Brown,  36  La.  An.  138;  «.  c.  51  Am.  457;  8.  c.  19  Atl.  Eep.  265. 
Rep.  5.  *  Ante,  §  480,  et  seq.;  Eockford  &c. 

*  Santa  Clara  Mining  Asso.  v.  K.  Co.  v.  Sage,  65  111.  328;  s.  c.  16 
Meredith,  49  Md.  389;  s.  c.  33  Am.  Am.  Rep.  587;  New  York  &c.  R.  Co. 
Rep.  264.  Circumstances  under  v.  Ketchum,  27  Conn.  170;  Franklin 
which  a  promoter  was  not  entitled  to  Fire  Ins.  Co.  v.  Hart,  31  Md.  59 ; 
share  in  the  compensation  offered  by  Safety  Deposit  Life  Ins.  Co.  v.  Smith, 
the  proprietor  of  certain  lands,  to  the  65  111.  309. 

''Ante,  H  4042,  4381. 
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regular  compensation,  for  their  services  as  promoters  and 
originators  of  the  company,  or  in  consideration  of  the  mem- 
bers retiring  from  the  executive  committee.  And  if  large 
sums  are  granted  for  those  purposes,  this  affords  a  good 
reason  for  the  appointment  of  a  receiver.^  The  following  case 
illustrates  an  extreme  view  of  this  doctrine:  A  director  of  a 
railroad  corporation  rendered  special  services  in  procuring 
subscriptions  to  the  stock  of  the  company  and  in  its  organiza- 
tion, which  services  were  rendered  on  his  part  in  the  expec- 
tation of  compensation.  The  stockholders  voted  to  grant  him 
a  free  pass  over  the  road  for  himself  and  family  during  his 
life,  which  grant  was  inadequate  as  a  compensation  for  the 
services,  but  was  accepted  by  him  as  such.  Some  years  after- 
wards the  stockholders  rescinded  the  vote.  It  was  held,in  an 
action  brought  by  the  company  for  railroad  fares  accruing 
after  that  time,  that  the  services  rendered  created.no  indebt- 
edness, and  could  not  constitute  a  consideration  for  the  con- 
tract; and  it  would  have  made  no  difference,  if  the  services 
had  been  rendered  upon  an  express  understanding  with  his 
associates  that  he  was  to  be  paid  by  the  company  after  its 
organization.  The  court  reasoned  that,  aside  from  the  tech- 
nical difficulty  of  binding  the  corporation  before  its  existence, 
the  policy  of  the  law  wholly  discountenances  such  arrange- 
ments.^ On  the  contrary,  some  courts,  as  already  seen,*  hold 
a  corporation  liable  for  services  necessarily  rendered  in 
bringing  it  into  existence,  on  a  theory  resembling  that  of 
ratification:  the  corporation  takes  the  benefit  of  the  acts  thus 
done  in  its  favor,  and  takes  them  cum  onere.*  But  it  is  said 
that  the  acts  for  which  the  corporation  may  be  thus  charged 


1  Blatchford    v.   Boss,    54   Barb.  Tifft  v.  Quaker  City  Nat.  Bank,  8  Pa. 

(N.  Y.)  42;  «.  c.  5  Abb.  Pr.  (n.  b.)  Co.  Ct.  Rep.  606. 

(N.  Y.)  434;   37  How.  Pr.  (N.  Y.)  '  Ante,  4  490;  post,  4§  5321,  5322. 

110.  *  Bell's  Gap  R.  Oo.  v.  Christy,  79 

'  KewYork&cR.  Co.D.Ketchum,  Pa.  St.  54;    s.  c.  21  Am.  Rep.  39. 

27  Conn.  170.     See  also  Armstrong  v.  Compare  First  Nat.  Bank  v.  Hoch, 

Ebener,  46  N.  J.  Eq.  457;  «.  c.  19  Atl.  89  Pa.  St.  324;  g.  e.  33  Am.  Rep.  769; 

Rep.  265 ;  Van  Valkenburgh  v.  Thom-  Twelfth  Street  Market  Oo.  v.  Jackson, 

asville&c.  R.  Co.,  4  N.  Y.  Supp.  782;  102  Pa.  St.  269. 
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must  have  been  authorized  by  a  majority  of  the  stocJoholders; 
and  consequently  a  corporation  was  not  liable  for  the  promise 
made  by  a  single  stockholder  to  pay  for  services  in  securing 
subscriptions  to  its  capital  stock,  in  the  absence  of  any  proof 
of  a  ratification.' 

§  4389.  Recovery  of  Money  Misappropriated  In  Payment  of 
Salaries.  —  Money  so  misappropriated  by  the  directors  of  a  cor- 
poration may  be  recovered  by  the  corporation  or  its  representa- 
tive in  an  ordinary  action  at  law,  it  is  assumed,^  or  by  a  suit  in 
equity  proceeding  on  the  jurisdictional  grounds  of  fraud  and 
trust;^  or  by  a  single  stockholder  suing  for  himself  and  the 
others,*  in  case  those  in  control  of  the  corporation  refuse  to  insti- 
tute suit  in  its  name,  —  in  which  latter  case  the  action  is  always 
in  equity.*  The  form  of  relief  is  varied  according  to  the  cir- 
cumstances of  the  case.  The  ofl&cers  of  the  corporation  have 
no  lien  upon  its  funds  for  their  services;"  and  where  a  person, 
in  order  to  secure  his  pay  as  president  and  attorney  of  a  pri- 
vate corporation,  caused  its  secretary  to  assign  to  him  certain 
certificates  of  purchase  of  land  held  by  the  corporation  and  in 
their  possession  as  officers  thereof, — it  was  held  that  a  court 
of  equity  might  compel  an  unconditional  return  of  them.^ 
Where  the  directors  of  a  corporation,  knowing  the  corporation 
to  be  insolvent,  received  from  the  treasurer  payment  for  past 
services  as  directors,  it  was  held  that  the  assignee  of  the  cor- 
poration could  maintain  an  action  to  recover  back  the  money 
paid.'  If  those  in  charge  of  the  machinery  of  the  corporation 
neglect,  after  request  by  the  stockholder,  to  bring  the  suit, 
then  a  court  of  equity  will  open  its  door  to  him,  he  suing  on 
behalf  of  himself  and  the  other  stockholders,  and  will  render 

'  Tift  D.Quaker  City  Nat.  Bank,  111.345.    Soheld  in  case  of  the  cashier 

141  Pa.  St.  550 ;  s.  c.  9  Rail.  &  Corp.  of  an  insolvent  bank,  in    Bruyn  «. 

L.  J.  426;  s.  c.  21  Atl.  Rep.  660.  Middle  Dist.  Bank,  1  Paige  (N.  Y.), 

'  Ante,  §  4119.  584. 

'  Ante,  §  4120.  '  Emporium    &c.   Co.  v.    Emrie, 

*  Post,  i  4566.  supra. 

"  Post,  §  4479.  '  Smith    v.    Putman,    61    N.    H- 

*  Emporium  &c.  Co.  v.  Emrie,  54      632. 
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a  decree  for  the  repayment  of  the  money  to  the  corporation, 
or  for  other  appropriate  relief.^  It  has  been  held  in  one  case 
that,  while  resolutions  adopted  by  the  directors  of  a  corpora- 
tion paying  salaries  to  themselves  as  its  officers  are  not  bind- 
ing upon  the  corporation,  yet,  when  the  action  to  restrain  the 
payment  of  such  salaries  is  brought,  not  by  the  corporation, 
but  by  a  stockholder,  the  burden  is  upon  plaintiff  to  make 
such  a  case  as  will  show  that  the  corporatian  ought  to  exercise 
its  right  to  avoid  the  resolution  made  by  its  directors.^ 
Whether  this  distinction  is  a  sound  one  is  questionable,  since 
we  have  already  seen  that  such  a  resolution  is  void  in  the 
sense  that  no  action  can  be  founded  upon  it;  and  another  case 
holds  that  it  is  prima  facie  voidable  at  the  election  of  a  stock- 
holder.' Whether  there  is  any  practical  distinction  between 
the  two  theories  is  not,  however,  clear;  since  in  either  case  the 
plaintiff  must  show  that  the  corporation  has  been  or  will  be 
injured  by  the  unlawful  act.  In  a  leading  case  upon  this 
subject,  it  appeared  that  the  treasurer  of  a  corporation  pre- 
sented his  claim  for  pay  for  services  to  the  board  of  directors, 
and  it  was  allowed;  all  the  proceedings  were  strictly  regular; 
but  it  was  shown  that  the  quorum  of  directors  present  at  the 
meeting  consisted  of  the  treasurer  himself,  his  father,  and 
another  relative.  It  was  also  proved,  as  matter  of  fact,  that  the 
payment  of  such  compensation  to  the  treasurer  was  contrary  to 
the  distinct  understanding  of  the  parties.  It  was  held  that  a 
suit  against  these  three  directors  by  one  stockholder,  in  behalf 
also  of  the  rest,  would  lie,  and  that  a  judgment  setting  aside 
the  transaction  as  an  abuse  of  trust,  and  for  the  repayment  of 
the  money,  was  correct.^  In  addition  to  this,  if  the  officer 
who  has  illegally  appropriated  compensation  voted  to  him  by 
the  directors  is  under  a  bond,  it  may  be  recovered  in  an  action 
on  such  bond?      The  directors  voting  compensation   to  an 

'  Butts  t».  "Wood,  38  Barb.  (N.  Y.)      93  Cal.  17;  s.  c.  28  Pac.  Eep.  788; 
181 ;  s.  c.  affirmed,  37  N.  Y.  317 ;  post,      Jones  v.  Morrison,  31  Minn.  140. 
ch.  89;    McNaughton  v.   Osgood,  41  '  McNaughton  v.  Osgood,  supra. 

Hun  (N.  Y.),  109;  s.  c.  3  N.  Y.  St.  '  Jones  v.  Morrison,  supra. 

Eep.  795 ;  Wickersbam  v.  Crittenden,  *  Butts  v.  "Wood,  supra. 

'  Jennery  v.  Olmstead,  105  N.  Y.654,  mem. 
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officer  of  the  corporation  for  past  services,  may  become  per- 
sonally liable  to  make  good  what  is  thereby  lost  to  the  corpo- 
ration as  for  a  breach  of  trust.  It  was  so  held  where  the 
president  of  a  corporation,  who  had  served  without  any 
agreement  as  to  compensation,  sold  his  stock  to  three  persons, 
who  thereby  acquired  control  of  the  corporation  and  made 
themselves  directors,  and  then  voted  a  sum  of  money  to  the 
president  for  his  past  services,  and  paid  the  money  to  him 
in  part  consideration  for  the  shares  of  stock  which  he  had 
transferred  to  them.  Here  a  receiver  of  the  corporation  main- 
tained a  suit  in  equity  to  recover  the  money  so  misappropri- 
ated.' But  there  being  no  evidence  that  the  president  assented 
to  the  misappropriation,  or  that  he  knew  whence  the  money 
came  with  which  he  was  paid  for  his  stock,  he  was  not  liable 
therefor  to  the  receiver.* 

1  Ellis  V.  "Ward,  137  HI.  509;  «.  c.  25  N.  B.  Eep.  530. 
*  Ibid. 
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